(JcrtifU  Slam  ^^11001  Slibraty 


Cornell  University  Library 
KF  1091.H97  1891 


A  treatise  on  the  law  of  carriers  as  adm 


3  1924  018  923  791 


Cornell  University 
Library 


The  original  of  tliis  book  is  in 
tlie  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924018923791 


A  TREATISE 


ON  THE 


LAW  OF  CAEEIEES 


AS 


ADMINISTERED  IN ,  TH-E  COURTS  OF  THE  UNITED 
STATES  And  ENGLAND 


BY     • 

ROBERT  HUTCHINSON 


SECOND  EDITION 

BY 

FLOYD  R.  MECHEM 

author  of  ^ 

"  Mechbm  on  Agency  "  *'  Mechkm  on  Pdblic  Officers  "  etc. 


CHICAGO 
CALLAGHAN  AND    COMPANY 

1891 


Bntered  according  to  Act  of  Congress,  in  the  year  1879,  by 

CALLAGHAN  AND  COMPANY, 
In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


Entered  according  to  Act  of  Congress,  in  the  year  1891,  by 

CALIiAGHAN  AND  COMPANY, 
In  the  ofilce  of  the  Librarian  of  Congress,  at  Washington. 


STATE  JOURNAL  FEINTING  COMPANY, 

Printers  and  Sibreotypebs, 

uaoison,  wis. 


PUBLISHEES'  NOTE  TO  FIRST  EDITION. 


In  1875  it  came  to  our  knowledge  that  the  author  of  this 
volume  had  been  giving  great  attention  to  the  subject  of 
"Carriers,"  and  had  prepared  considerable  material  for  a 
treatise.  "We  felt  confident  that  the  legal  profession  were 
even  then  ready  to  greet  a  new  work  on  this  subject,,  and 
that  Mr.  Htttohinspn  was,  by  reason  of  his  large  accfoaintance 
with  the  subject  and  his  extended  studies,  well  fitted  to  re- 
spond to  the  evident  want  of  the  profession.  But  to  our 
request  to  complete  his  labors,  Mr.  Hutchinson  was  unable 
to  accede,  owing  to  a  press  of  professional  duties  requiring 
all  his  attention. 

In  18T7,  however,-  the  proposition  being  renewed,  he  con- 
sented to  prepare  the  manuscript,  and  thereafter  labored  un- 
ceasingly till  the  last  line  of  the  text  was  written.  A  few 
days  after  he  announced  to  us  the  completion  of  the  last 
chapter,  and  of  his  intention  to  forward  it  to  the  printers,  we 
received  the  melancholy  news  of  his  death  from  yellow  fever, 
near  Memphis.  A  considerable  portion  of  the  work  had  been 
stereotyped,  aU  of  the  text  was  written,  but  neither  the  anal- 
ysis of  contents,  the  table  of  cases,  nor  the  index,  was  con- 
structed, and  it  was  necess£),ry  that  the  main  body  of  the  text 
be  read,  that  the  citations  be  corrected  in  proof,  and  that  the 
last  chapter  be  revised. 

This  necessary  work,  the  Hon.  James  O.  Piekoej  Judge 
of  the  Fifteenth  Circuit  of  Tennessee,  and  the  Hon.  Ieving 


iv  PUBLISHEES'    NOTE   TO   FIEST   EDITION. 

Halset,  late  Judge  of  the  Second  Circuit  in  Shelby  county, 
Tennessee,  very  kindly  and  generously  volunteered  to  do,  in 
behalf  of  the  children  of  the  author,  and  these  gentlemen 
have  spared  neither  care  nor  labor  in  supplementing  the 
work  of  the  author,  and  superintending  the  passage  of  the' 
book  through  the  press.  So  conscientious  and  accurate  wiU 
their  work  be  found,  that  we  believe  few  books  have  been 
issued  of  late  years  containing  less  occasion  than  this  for  sub- 
sequent correction  or  alteration. 

CALLAGHAN  &  CO. 
Chicago,  Oct.  8,  18T9. 


EDITOR'S  NOTE  TO  SECOND  EDITION. 


The  undertaking  of  the  editor  of  this  edition  has  been  to 
revise  the  text  where  it  needed  revision,  to  add  such  new 
matter  as  seemed  germane  to  the  subject,  and  to  bring  the 
citation  of  cases  down  to  the  present  time.  In  pursuance  of 
this  undertaking,  many  additions  have  been  ma(^e.  to  the 
text,  either  by  way  of  new  sections  or  the  expansidn  of  old 
ones,  and  it  is  believed  that  all  cases  of  importance  decided 
by  the  English  and  American  courts  during  the  last  twelve 
years  have  been  cited.  In  addition  to  these,  many  earlier 
cases  have  also  been  added.  The  index  has  been  extended, 
and,  it  is  hoped,  thereby  improved.  The  amount  of  new 
matter  added  exceeds  one-half,  and  the  number  of  cases  cited 
has  been  more  than  doubled. 

In  order  to  preserve  the  benefit  of  the  frequent  citations 
of  the  work  in  judicial  opinions,  the  section  numbers  and  the 
arrangement  of  the  book  have  remained  unchanged.  New 
sections  have  been  designated  by  the  preceding  section  num- 
ber with  a  letter  added.  ISTew  matter  in  the  original  sections 
has  not  been  distinguished  from  the  old.  In  adding  new 
matter  to  the  text,  the  endeavor  has  been  made  to  follow,  as 
far  as  possible,  the  excellent  method  pursued  by  the  author 
himself. 

The  editor  desires  to  make  public  acknowledgment  to  Mr. 
John  "W.  Beaumont,  of  the  Detroit  Bar,  who  has  rendered 


^  editor's  note  to  second  edition. 

him  much  aid,  particularly  in  revising  the  chapters  on  Bag- 
gage and  Actions  against  Carriers  for  Injuries  to  Goods. 

The  editor  trusts  that  the  work  done  upon  the  second  edi- 
tion may  not  be  found  unworthy  a  place  beside  the  excellent 
work  done  upon  the  first. 

FLOYD  K.  MECHEm! 

Detroit,  July  1,  1891. 
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THE  LAW  OF  CARRIERS. 


CHAPTER  I. 

OF  BAILMENTS  AND  CARRIERS  Gli^ERALLT. 


§  1.    Bailment  defined. 
3.    Classification  of  bailments. 
3.    Application  of  rule  to  carriers. 
4    liability  of  common  carrier 

distinguished  from  that  of 

other  bailees. 

5.  Questions  of  negligence  inlaw 

of  carriers. 

6.  Degree  of  diligence  required 

depends  on  circumstances. 

7.  Negligence  in  one  bailee  not 

necessarily  so  in  another. 

8.  Apportionment  of  diligence  ac- 

cording to  laenefit 


§9. 


11. 

13. 

m 

14. 


La^  of  bailment  insufficient  to 
determine  liability  of  com- 
mon carriers. 

Comparative  degTces  of  dili- 
gence and  negligence. 

tJtili<jy  of  this  clasification. 

Common  carrier  not  usually 
agent  of  owner  of  goods. 

But  may  be  agent  in  cases  of 
emergency. 

Bailees  liable  tar  malfeasance 
and  fraud. 


§  1.  Bailment  defined. —  Every  carrier  of  goods  is  a  bailee ; 
for  their  carriage  necessarily  presupposes  ttie  delivery  of  the 
goods  for  that  purpose ;  and  the  delivery  of  goods  on  a  con- 
dition, expressed  or  implied,  that  they  shall  be  restored  or 
accounted  for  by  the  bailee  to  the  bailor  according  to  his 
directions,  as  soon  as  the  purpose  for  which  they  are  bailed 
shall  be  answered,  constitutes  a  bailment.  The  word  bailment 
is  therefore  one  of  very  comprehensive  signification,  and  in- 
cludes, in  its  general  meaning,  all  cases  in  which  personal 
property  is  intrusted  by  one  person  to  another,  under  an  en- 
gagement, either  express  or  implied,  to  keep,  to  carry,  to  im- 
prove, to  mend  or  repair,  or  for  the  purpose  of  having  any 
special  service  performed  in  respect  to  it,  and,  when  the  spe- 
cial purpose  shall  have  been  accomplished,  to  return  it  to  the 
owner  or  to  deliver  it  to  another,  according  to  the  bailor's 
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directions,  or  to  conform  to  the  object  or  purpose  of  the  trust, 
whatever  it  may  be.' 

§  2.  Classification  of  iailments.— According  to  the  compen- 
sation to  be  received,  the  degree  of  responsibility  to  be  as- 
sumed, or  the  character  of  the  duty  to  be  performed  by  thfe 
person  to  whom  the  bailment  is  made,  who  is  called  the  bailee, 
bailments  have  been  divided  into  number  of  classes,  and  some 
of  these  classes  again  into  subdivisions.  This  classification 
was  first  brought  into  the  commo'n  law  by  Lord  Holt  in  his 
celebrated  judgment  in  the  case  of  Coggs  v.  Bernard,^  and  is 
said  to  have  been  adopted  by  him  from  the  civil  law.'  The 
most 'general  division  of  them  according  to  this  classification 
is  into,  Jirst,  such  as  are  for  the  exclusive  benefit  of  the  bailor 
or  of  some  person  other  than  the  bailee ;  secondly,  such  as  are 
for  the  exclusive  benefit  ©f  the  bailee ;  and  thirdly,  such  as  are 
for  the  benefit  of  both  parties.  The  first  of  these  divisions 
includes' what  are  known  as  deposits  (depositum),  which  are 
naked  bailments  of  goods  to  be  kept  for  the  bailor  without 
recompense  and  to  be  returne^d  when  the  bailor  shall  require 
it,  and  mandates  (mandatum),  which  are  defined  to  be  bail- 
ments of  goods  to  be  carried  from  place  to  place  or  to  have 
some  act  performed  about  them,  without  reward  or  recom- 
pense ;  the  second  embraces  only  gratuitous  loans  to  the  bailee 
{commodatu7n) ;  and  the  third  pledges  to  secure  a  debt  or  the 
fulfillment  of  some  engagement,  and  a  hiring  for  reward  or 
compensation  (pignus) ;  and  this  last  subdivision  is  again  di- 
vided into  the  hiring  a  thing  for  use  {locatto  rei) ;  the  hiring 
of  work  and  labor  (Jocatio  operis  faciendi) ;  the  hiring  of  care 
and  sfervices  to  be  performed  on  the  thing  delivered  {locatio 
Gustodim) ;  and  the  hiring  of  the  carriage  of  goods  from  one 
place  to  another  {J,oGaUo  operis  merdum  vehendarum).* 

'  Various  definitions   of  bailment  1  Smith's  Leading  Cases,  9th  Am.  E4 

are  given  in  Schouler  on  Bailments  400. 

and  Carriei-s,  §  2,  note.  Mr.  Schouler  2  Lord  Raym.  909;  1  Smitli's  Ld. 

himself  defines  bailment  as  "A  de-  Cases,  283. 

livery  of  some  chattel  by  one  party  3  Story  on  Bail.  §  8. 

to  another,  to  be  held  according  to  *  Lord  Holt's  classification  was.  in 

the  special  purpose  of  the  delivery,  terms,  into  "six  sorts  of  baihnents," 

and  to  be  returned  or  delivered  over  but  the  six  soiis  natm-ally  reduce 

when  that  special  purpose  is  accom-  themselves  to  the  three  greater  classi- 

plished."    Id.    §   3.    See,   also,   Mr.  flcations   given   m   the  text     See 

Schouler's  note  to  Coggs  v,  Bernard,  Schouler,  Bailments,  §  14. 
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§  3.  Application  of  rules  to  carriers. —  According  to  these 
divisions  and  definitions,  the  carriage  of  goods  is  always  either 
a  mandate,  when  it  is  gratuitous  or  without  compensation  to 
the  carrier,  or  a  hiring,  when  he  is  paid  for  the  service ;  and 
under  these  heads,  the  duties  and  obligations  of  carriers  of 
goods  were  formerly  treated  in  connection  with  the  general 
subject  of  bailments  and  as  a  part  of  it.  But  it  must  be  evi- 
dent from  this  statement  that,  while  this  classification  of  the 
different  kinds  of  bailments  according  to  their  various  pur- 
poses may  be  extremely  convenient  for  the  treatment  of  the 
general  subject  in  all  its  different  branches,  it  is  ahnost  wholly 
unimportant  in  connection  with  the  subject  of  the  duties  and 
liabilities  of  the  carriers  of  goods,  except  to  show  in  what  par- 
ticular character  of  bailment  the  carrier  holds  the  good  in- 
trusted to  him,  and  that,  which  is  equally  apparent,  most  of 
the  general  principles  of  the  bailments  of  goods  have  little-  or 
no  application  to  questions  in  which  he  may  be  concerned. 
Besides,  the,  extraordinary  responsibilities  which  are  imposed 
by  the  law  upon  common  or  public  carriers  of  goods  for  hire,^ 
who  are  by  far  the  most  important  agents  of  commerce  in 
modern  times,  are  founded  upon  reasons  which  have  no  appli- 
cation to  ordinary  bailments,  and  in  fact  make  such  carriers 
exceptions  from  the  general  rules  and  principles  by  which  the 
liabihty  of  other  bailees  is  to  be  tested. 

§  4  Liability  of  common  carrier  distinguished  from  that 
of  other  bailees. —  It  will  therefore,  be  found  that  while  private 
carriers,  whether  with  or  without  reward,  are  strictly  bailees 
apd  nothing  more,  and  that  questions  as  to  their  liability  are 
to  be  determined  by  the  ordinary  rules  which  govern  the  re- 
sponsibility of  bailees,  the  common  carrier  of  goods  stands 
upon  an  entirely  different  footing,  and  when  questions  as  to 
his  liability  for  the  loss  of  the  goods  or  their  injury  whilst  in 
his  custody  for  the  purpose  of  carriage  arise,  they  must  be 
decided  upon  principles  peculiarly  applicable  to  them,  and 
which  have  no  application  to  any  other  kind  of  bailment  ex- 
cept that  to  the  innkeeper  by  his  guest.  In  all  other  cases  of 
bailment,  for  instance,  the  very  foundation  of  the  bailee's  lia- 
bility is  negligence  in  some  degree,  either  greater  or  less,  ac- 

1  See  post,  §  4. 
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cording  to  the  particular  nature  of  the  bailment,  and  before 
he  can  be  made  liable  the  requisite  negligence  must  be  shown. 
But  the  question  of  negligence,  when  the  purely  common-law 
relation  of  common  carrier  to  the  goods  exists,  is  ordinarily 
wholly  foreign  to  the  inquiry  whether  such  a  carrier  is  to  be 
held  liable  for  their  loss  or  injury,  and,  as  will  hereafter  be 
seen,'  evidence  on  his  part  of  the  most  exact  diligence  will  be 
wholly  irrelevant  and  inadmissible.  If,  for  example,  the  pri- 
vate carrier  or  any  other  ordinary  bailee  be  robbed  of  the 
^oods,-  or  if  they  should  be  accidentally  destroyed  by  fire  or 
any  other  calamity,  without  negligence  on  his  part,'  the  law 
will  excuse  him ;  but  if  they  be  taken  from  a  common  carrier 
by  a  force  ever  so  irresistible  less  than  the  public  enemy,*  or  if 
they  should  be  destroyed  by  fire  ever  so  unavoidable,'  he  will 
nevertheless  be  liable  for  them.  He  is  an  insurer  of  the  goods 
against  all  losses  except  those  caused  by  the  act  of  God,  the 
public  enemy,  the  law,  the  owner,  or  the  inherent  nature  of 
the  goods.*  His  extraordinary  liability  rests  upon  a  rule  of 
law,  applicable  to  but  two  classes,  which  had  its  rise  in  rea- 
sons of  public  policy,'  and  not  upon  the  contract  of  bailment, 
although  without  the  bailment  the  liability  cannot  exist. 

§  5.  Questions  of  negligence  in  law  of  carriers. —  Still,  ques- 
tions of  negligence  are  of  constant  occurrence  in  dealing  with 
the  subject  of  the  liability  of  carriers.  The  private  carrier 
cannot  be  held  liable  unless  it  be  shown  that  he  has  been 
guilty  of  either  negligence  or  misfeasance  which  has  occa- 
sioned the  loss.'  The  liability  of  the  passenger  carrier  for  an 
injury  to  his  passenger  generally  depends  exclusively  upon 
the  question  of  negligence.*  And,  although  the  common  car- 
rier of  goods,  when  he  is  not  protected  by  contract,  is  liable 
fdr  the  consequences  of  every  casualty  resulting  in  the  loss  of 
the  goods,  except  such  as  are  excepted  by  the  law  as  above 
stated,  yet  when  he  attempts  to  exonerate  himself  from  lia- 
bility by  showing  that  the  cause  of  the  loss  comes  within  one 
br  the  other  of  these  exceptions,  he  may  be  met  by  proof  that, 

1  See  post,  §§  171-S08.  «  See  post,  §§  174-20a 

2  See  post,  §  39.  7  See  post,  §  204. 

8  See  post,  %  40.  8  See  post,  §  37  et  seq. 

*  See  post,  §  204  »  See  post,  §  497  et  seq, 

4  See  post,  %  182, 
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but  for  his  negligence,  the  occasion  of  the  loss  would  have 
been  avoided.'  So,  if  the  goods  be  of  a  perishable  nature,  and 
he  attempt  to  defend  himself  against  liability  for  their  loss  by 
showing  that  it  was  attributable  to  the  principle  of  inherent 
infirmity  and  decay,  as  he  may  do,  it  may  be  shown  that  he 
failed  to  bestow  upon  them  the  necessary  care  to  arrest  or 
prevent  such  decay,  and  was  therein  guilty  of  negligence  but 
for  which  the  loss  would  not  have  occurred.^  And  when  he 
has  made  exceptions  to  his  liability  by  his  contract  in  addi- 
tion to  those  allowed  him  by  the  law,  and  undertakes  to  screen 
himself  from  liability  for  a  loss  by  showing  that  it  was  pro- 
duced by  one  6f  the  excepted  causes,  it  will  be  a  complete 
avoidance  of  his  defense  to  show  that  he  did  not  use  the  proper 
diligence  to  prevent  or  to  escape  from  the  danger.^ 
-  §  6.  Degree  of  diligence  required  defpends  on  circumstances. — 
The  Hability  of  aU  carriers  of  goods  may  therefore  turn  upon 
the  question  _of  negligence ;  and  hence  the  law  as  to  the  lia- 
bility of  bailees  in  general  for  nQgligence,v,of  which  .the  law  of 
bailments  is  in  a  large  part  made  up,  beconies  frequently  of 
the  greatest  importance  in  furnishing  the  rule  as  to  the  degree 
or  character  of  the  negligence  for  which  the  carrier  as  well  as 
other  bailees  wUl  be  held  responsible.  It  is  evideht,  however, 
that  the  same  degree  of  care  and  diligence  in  the  custody  of 
the  goods  should  not  be  required  of  the  bailee  under  all  cir- 
cumstances ;  and  it  follows  as  a  consequence  that  there  cannot 
be  a  more  inflexible  rule  as  to  the  degree  of  negligence  which 
will  put  him  so  much  in  fault  as  to  make  him  responsible  for 
the  loss  or  injury  which  may  ensue ;  "  for  negligence  in  a  lega.1 
sense,"  says  a  distinguished  writer  and  judge,  "  is  no  more  nor 
less  than  this :  the  failure  to  observe,  for  the, protection  of  the 
interests  of  another  person,  that  degree  of  care,  precaution 
and  vigilance  which  the  circumstances  justly  demand,  whereby 
such  other  person  suffers  injury."*  "A  man  would  notbe 
expected  to  take  the  same  care  of  a  bag  of  oats  as  of  a  bag  of 
gold ;  of  a  bale  of  cotton,  as  of  a  box  of  diamonds  or  other 
jewelry;  of  a  load  of  common  wood,  as  of  a  box  of  rare  paint- 
ings ;  of  a  rude  block  of  marble,  as  of  an  exquisitely  sculp- 
tured statue.    The  value,  especially,  is  an  important  ingre- 

» See  post,  %  808.  s  See  post,  §  280. 

2  See  post,  §§  219,  320.  *  Cooley  on  Torts,  630. 
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dient  to  betaken  into  consideration  upon  every  question  of 
negligence;  for  that  may  be  gross  negligence  in  the  case  of  a 
parcel  of  extraordinary  value,  which  in  the  case  of  a  commou 
parcel  would  not  be  so."  '  So  the  customs  of  trade  or  of  par- 
ticular places  are  to  be  taken  into  consideration ;  for  that  care 
and  attention  which  are  bestowed  upon  their  goods  by  those 
engaged  in  a  particular  trade,  or  generally  or  universally  by 
those  who  inhabit  a  particular  place  or  locality,  may  be  very 
fairly  taken  as  evidence  that  that  degree  of  care  and  attention 
was  all  that  was  needed  for  their  protection  or  preservation. 
So  too  it  cannot  be  doubted  but  that  the  bailee's  duty  would 
require  him  to  be  more  vigilant  at  sometimes  and  at  some 
places  than  at  others,  and  the  same  conduct  which  might  be 
considered  prudent  at  one  time  or  at  one  place  would  perhaps 
be  deemed  negligent  at  another.  A  man,  for  instance,  in- 
trusted with  a  large  sum  of  money,  might  prudently  venture 
to  travel  alone  with  it  in  the  day-time,  when  it  would  be  im- 
prudent to  do  so  at  night,  or  by  one  route  when  it  would  be 
rashness  to  undertake  the  same  journey  by  another.  And 
goods  intrusted  to  a  bailee  might  require  very  different  atten- 
tion at  one  season  or  in  one  climate  from  that  which  would  be 
required  in  another.  Goods  of  great  weight  or  bulk  might 
be  prudently  left  unguarded,  while  those  of  smaller  bulk,  and 
more  liable  for  that  reason  to  be  stolen,  should  be  carefdlly 
watched.  So  if  robbers  or  highwaymen  are  known  to  infest 
a  particular  district  of  country,  much  more  precaution  wiU  be 
required  of  the  bailee  than  in  districts  which  are  not  so  in- 
fested ;  and  if  the  bailee  undertake  to  carry  the  goods  through 
a  hostile  country  by  his  servants  or  agents,  care  will  be  re- 
quired in  the  selection  of  such  servants  as  may  be  possessed 
of  the  requisite  coolness  and  courage  for  the  emergencies  which 
may  arise,  qualities  which  might  be  wholly  unnecessary  in 
those  otherwise  employed.*  In  short,  the  bailee  must  propor- 
tion his  care  as  well  to  the  risk  and  danger  to  which  the  goods 
may  be  exposed  as  to  the  extent  of  the  loss  which  is  hkely  to 
be  sustained  by  improvidence  on  his  part,  and  aU  the  circum- 
stances of  time  and  place,  of  the  value  and  character  of  the 
goods,  and  the  usages  and  customs  of  others,  placed  in  similar 

1  Stoiy  on  BaiL  §  15.  a  HoUaday  v,  Kennard,  12  WaU. 
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situations  and  engaged  in  the  same  busines,  must  be  weigbed 
and  considered  in  order  to  arrive  at  a  correct  conclusion  with 
regard  to  the  conduct  of  the  bailee. 

§  7.  Negligence  in  one  iailee  not  necessarily  so  in  another. — 
It  is  also  obvious  that  that  which  would  be  gross  negligence 
in  one  bailee  might  not  be  so  in  the  case  of  another.  A  per- 
son professing  the  required  skill  for  the  purposes  of  the  bail- 
ment, although  it  might  be  undertaken  upon  aa  agreement 
that  no  compensation  was  to  be  paid,  would  be  liable  for  a 
failure  to  apply  that  requisite  skill,  whether  he  jeally  possessed 
it  or  not.  This  is  illustrated  by  the  case  of  Shiells  v.  Black- 
burne,'  in  which  the  defendant,  at  the  request  of  the  plaintiff, 
voluntarily  and  without  compensation,  undertook  to  send  to  him 
a  quantity  of- leather  which  the  defendant  by  mistake  entered 
as  wrought  instead;  of  as  dressed  leather,  in  consequence  of 
which  it  was  seized  by  the  government.  The  question  being 
whether  the  defendant  was  liable  for  the  loss  of  the  leather 
occasioned  by  his  mistake.  Lord  Loughborough  is  reported  to 
have  said:  "I  agree  with  Sir  "William  Jones,  that  when. a 
bailee  undertakes  .to  perform  a  gratuitous  act  from  which  the 
bailor  alone  is  to  receive  benefit,  then  the  bailee  is  liable  only 
for  gross  negligence.  But  if  a  man  gratuitously  undertakes  to  do 
a  thing  to  the  best  of  his  skill,  when  his  situation  or  profession 
is  such  as  to  imply  skill,  an  omission  of  that  skiU  is  imputable  to 
him  as  gross  negligence.  If,  in  this  case,  a  shipbroker  or  a 
clerk  in  the  custom-house  had  undertaken  to  enter  the  goods, 
a  wrong  entry  would  in  them  be  gross  negligence,  because 
their  situation  and  employment  necessarily  imply  a  competent 
degree  of  knowledge  in  making  such  entries."  This,  however, 
as  is  manifest,  is  not  making  an  exception  to  the  general  rule, 
since  it  does  not  render  an  unpaid  bailee  or  agent  liable  for 
less  than  gross  negligence,  but  renders  that  gross  negligence 
in  some  agents  which  would  not  be  so  in  others.^ 

§  8.  Apportiomnent  of  diligence  according  to  heneflt-^It 
must  also  be  evident  that  if  degrees  in  diligence  or  in  its  oppo- 
site, negligence,  are  to  be  admitted  at  all  to  qualify  the  re- 
sponsibility of  the  bailee,  some  distinction  should  be.  made 
between  cases  in  which  the  bailment  is  for  the  exclusive  ben- 
efit of  the  bailor  and  those  in  which  the  advantage  is  aU  on 

11  H.  BL  158w  2  Wilson  v.  Brett,  11  M.  &  W.  113. 
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the  side  of  the  bailee,  or  in  which  it  is  mutually  beneficial. 
Such  a  distinction  seems  at  once  rational,  just  and  convenient, 
and  we  find  it  accordingly  adopted  in  the  common  law  of  bail- 
ments. "When,  therefore,  the  bailment  is  for  the  sole  benefit 
of  the  bailor,  the  law  requires  only  slight  diligence  on  the 
part  of  the  bailee  and  makes  him  liable  only  for  gross  neglect. 
When  it  is  for  the  sole  benefit  of  the  baUee,  the  law  requires 
great  diligence  on  his  part  and  makes  him  liable  for  slight 
neglect;  and  when  it  is  or  is  intended  to  be  reciprocally  bene- 
ficial to  both  parties,  ordinary  diligence  on  the  part  of  the 
bailee  is  required  and  he  becomes  responsible  for  ordinary 
neglect.'  And  a  like  apportionment  of  the  extent  of  diligence 
to  be  required  and  of  the  responsibility  to  be  incurred  by 
bailees,  according  to  the  benefit  which  is  to  accrue  from  the 
bailment,  is  said  to  be  made  universally  in  the  laws  of  civilized 
nations. 

§  9.  Lam  of  taihnents  insufficient  to  determine  liability  of 
common  carrier.-r-  It  follows,  as  a  necessary  consequence  from 
what  has  been  said,  that  the  law  of  bailments,  as  has  been 
already  incidentally  mentioned,  consists,  in  a  great  measure,  of 
rules  and  principles  by  which  the  liabilities  of  persons  who 
are  intrusted  with  the  custody  of  the  chattels  of  others  is  to 
be  determined  when  such  chattels  have  been  lost  or  injured 
by  the  negligence  of  such  bailees ;  for  it  is  only  for  their  neg- 
ligence or  misfeasance  or  malfeasance  that  bailees  in  general 
are  chargeable.  It  is  therefore  to  that  law  that  we  must  have 
recourse  in  order  to  determine  upon  the  liability  of  all  those 
carriers  whose  liability  dppends  entirely  upon  questions  of 
negligence.  But  as  the  general  law  of  bailments  does  not 
admit  the  responsibility  of  ordinary  bailees  when  the  loss  or 
injury  has  occurred  without  negligence,  it  furnishes  but  little 
guidance  in  the  determination  of  questions  which  arise  in  re- 
gard to  the  responsibility  of  that,  by  far  the  most  important 
class  of  carriers,  who  are  held  to  be  insurers  against  all  acci- 
dents not  attributable  to  the  act  of  God,  the  pubhc  enemy, 
the  owner,  the  law,  or  the  nature  of  the  goods. 

§  10,  Com;parative  degrees  of  diligence  and  nsgligeme.—  It 
being  agreed,  as  it  seems,  by  the  universal  sense  of  mankind, 
that  when  the  question  of  liability  depends  solely  upon  that 

iSee  these  rules  concieely  tabulated  in  Schouler  on  Bailments,  §§  14rl6. 
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of  negligence,  there  should  be  a  graduation  of  the  fault  accord- 
ing to  the  circumstances  surrounding  the  bailee,  or  under 
which  he  is  charged  with  the  custody  of  the  goods,  writers 
upon  this  subject,  and  those  who  haVe  been  called  upon  to 
apply  the  law,  have,  for  cojivenience  of  definition,  divided 
diligence  and  its  corresponding  negligence  into  three  kinds  or 
degrees.  "  There  may  be,"  says  the  author  of  the  Commen- 
taries on  Bailments,  "  a  high  degree  of  diligence,  a  common 
degree  of  diligence  and  a  slight  degree  of  diligence;  and  these, 
with  a  view  to  the  business  of  life,  seem  all  that  are  necessary 
to  be  brought  under  review.  Common  or  ordinary  diligence 
is  that  degree  of  diligence  which  men  in  general  exert  in  re- 
spect to  their  own  concerns.  It  may  be  said  to  be  the  com- 
mon prudence  which  men  of  business  and  heads  of  families 
usually  exhibit  in  affairs  which  are  interesting  to  them.  .  .  . 
High  or  great  diligence  is,  of  course,  extraordinary  diligence, 
or  that  which  very  prudent  persons  take  of  their  own  concerns ; 
and  low  or  slight  diligence  is  that  which  persons  of  less  than 
common  prudence,  or  indeed  of  any  prudence  at  all,  take  of 
'  their  own  concerns."  And  so,  he  says,  there  are  three  corre- 
ponding  degrees  of  negligence ;  "  for  negligence  may  be  ordi- 
nary, less  than  ordinary,  or  more  than  ordinary;  ordinary 
negligence  being  the  want  of  ordinary  diligence,  slight  negli- 
gence the  want  of  great  diligence,  and  gross  negligence  the 
want  of  slight  diligence." ' 

§  11.  TTtility  of  this  classification. —  It  is  true  it  has  been 
said  that  it  may  be  doubted  whether  the  terms  slight,  ordi- 
nary and  gross  can  be  usefully  applied  in  practice  to  distin- 
guish the  different  degrees  of  negligence  on  account  of  their 
ambiguous  and  inexact  meaning.^  But  while  this  may  be 
true,  it  does  not  follow  that  all  distinction  between  the  degrees 
of  negligence  should  be  ignored.  All  negligence  is  not  the 
same,  although  it  has  been  said,  and  perhaps  rightly,  that  where 
human  life  is  at  stake,  as  in  the  carriage  of  passengers  by  the 

1  And  these  degi-ees  of  diligence        '  Steamboat  New  World  v.  King, 
andnegligence  have  their  appropriate    16  How.  474;  Wilson  v.  Brett,  11  M. 
designations  in  the  Civil  Law,  as  dili-    &  W.  113 ;  Wyld.  v.  Piokford,  8  id. 
gentia,  exaetissima  diligenUa,  levis-    443 ;  Hiaton  v.  Dibbin,  3  Q.  B.  646. 
sima    dUigentia,    lata    culpa,   levis 
culpa,  and  levissima  culpa. 
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dangerous  agency  dt  steam,  it  will  admit  of  no  degrees.-  But 
the  case  is  different  when  the  subject  of  the  bailment  is  prop- 
erty, and  its  propriety  in  such  cases  has  never  been  practically 
denied.  The  objection  is  to  the  terms  used  to  describe  the 
difference  in  the  degrees  of  the  diUgence  or  negligence,  and 
not  that  the  distinction  does  not  exist  in  fact.  Their  uncer- 
tainty, however,  arises  from  the  nature  of  the  subject,  and 
until  others  are  suggested  not  liable  to  the  objection,  we  must 
continue  to  use  them  as  familiar  legal  terms  and  as  suggestive 
of  the  ideas  intended  to  be  conveyed  by  them  with  tolerable 
certainty.^ 

§  12.  Common  carrier  not  usually  agent  of  owner  of  goods. 
Common  carriers  are  sometimes  spoken  of,  in  cases  which  dis- 
cuss questions  as  to  their  liability,  as  the  agents  of  the  owners 
of  the  goods.  But  the  relation  of  principal  and  agent  does 
not  strictly  exist  between  them.  The  carrier  is  only  the  in- 
strument employed  by  the  owner  to  accomphsh  his  purpose 
with  reference  to  the  goods.  He  is  bound,  it  is  true,  to  obey 
the  directions  of  the  bailor  as  to  the  disposition  to  be  made  of 
them.  Bi.t  after  they  have  been  delivered  to  the  carrier,  the 
owner  can  demand  them  back  only  upon  the  payment  of  the 
freight  which  the  carrier  would  have  earned,  unless  the  carrier 
chooses  voluntarily  to  give  them  up  otherwise ;  nor  can  he 
wilfully  and  capriciously  change  his  directions  as  to  their  des- 
tination. The  carrier  is  in  no  wise  under  his  control,  nor  can 
the  owner  dictate  to  him  what  route  he  shall  travel,  nor  con- 
trol in  any  way  his  movements  or  his  conduct,  nor  can  he  be 
made  to  respond  to  others  for  any  injury  or  damage  which 
may  be  done  by  the'  carrier  in  the  course  of  his  employment 
by  his  negligence  or  torts.  It  is  therefore  incorrect  to  speak 
of  the  common  carrier  as  the  agent  of  the  owner  or  bailor  of 
the  goods ;  and  so  it  would  be  of  the  private  carrier  as  well, 
except  when  such  carrier  and  owner  stood  towards  each  other 
strictly  in  the  relation  of  master  and  servant. 

§  13.  But  may  le  agent  in  cases  of  emergency.-^  The  carrier 
may,  however,  under  circumstances  of  great  emergency  acquire 
a  superinduced  authority  as  agent  from  the  very  nature  and 
necessity  of  the  case,  and  his  acts  under  such  authority  will 
be  completely  binding  upon  the  owner  of  the  goods.    But 

1  See  Schouler  on  Bailments,  §§  15, 16. 
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this  agency  arises  strictly  from  the  necessity  of  the  case,  and 
if  it  can  be  shown  not  to  have  existed,  all  his  acts,  not  relat- 
ing to  the  purpose  for  which  the  goods  have  been  bailed  to 
him,  will  be  nullities  so  far  as  l;heir  owner  is  concerned.^  But 
aside  from  such  exceptional  cases,  he  is  a  stranger  to  the  goods 
except  for  the  purposes  of  carriage  and  preservation  according 
to  his  contract,  and  must  be  regarded  as  a  contractor  with  the 
owner  and  not  as  his  agent  or  servant.' 

§  14.  Bailees  liable  for  malfeasance  and  fraud, —  All  bailees 
are  liable  for  malfeasance  and  fraud  under  all  circumstances. 
And  as  the  policy  of  the  law  forbids  all  contracts  to  exonerate 
parties  from  liability  for  their  own  frauds  or  tortious  acts  to 
the  injury  of  another,  no  carrier  or  other  bailee  will  be  per- 
mitted to  provide,  even  by  the  most  solemn  stipulations,  for 
his  immunity  from  their  consequences.  Private  carriers  and 
other  ordinary  bailees  upon  whom  the  law  casts  no  obligation 
to  accept  the  bailment  or  to  undertake  the  duty  it  imposes, 
but  merely  an  obligation  to  execute  the  trust  with  proper  dili- 
gence when  it  has  been  undertaken,  may,  however,  protect 
themselves  against  accountability  for  negligence  or  misfeas- 
ance, as  these  consist  only  of  omissions  of  diligence  and  not 
of  acts  implying  moral  turpitude  or  of  positive  wrong.  Being 
free  to  engage  in  the  particular  service  or  not  as  they  may 
please,  they  may  do  so  upon  whatever  terms  may  be  agreed 
upon  with  the  other  party  short  of  irresponsibility  for  unfaith- 
ful or  dishonest  conduct."  But  common  or  public  carriers 
upon  whom  the  law  imposes  the  duty  of  carrying  for  all  who 
may  apply  according  to  their  professions,  are  held  more  ab- 
solutely answerable  for  their  defaults,  and,  according  to  the 
weight  of  authority  in  this  country,  as  will  hereafter  be  seen, 
win  not  be  permitted  to  provide  by  contract  or  in  any  other 
manner  against  being  made  responsible  for  the  negligence  of 
themselves  or  their  servants.'' 

1  Story  on  Agency,  §  118.  ^Seepost,  §  40. 

2WeUs  V.  The  Nav.  Co.,  2  Com-       *  See  post,  %  2G0. 
stock,  204;  4  Selden,  375. 
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§  15.  In  general. —  Bailees  of  goods  for  caxriage,  as  has  been 
already  indicated,  are  of  three  kinds,  viz. :. carriers  without  hire 
or  reward,  private  carriers  for  hire,  and  common  or  public  car- 
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riers  for  hire.  Neither  carriers  without  reward  nor  other 
private  carriers  are,  as  to  their  responsibility,  in  any  wise  dis- 
tinguishable from  other  ordinary  bailees ;  and,  after  what  has 
been  already  said  upon  the  general  subject  of  bailments,  but 
little  difficulty  wiU  be  found  in  ascertaining  or  applying  the 
rules  by  which  their  responsibility  is  to  be  measured.  Com- 
mon carriers,  hbwever,  in  company  with  innkeepers,  are  ex- 
ceptions in  many  respects  in  the  government  of  the  general 
law,  being  bailees  upon  whom  it  imposes  extraordinary  liabili- 
ties. The  law  applicable  to  the  former  two  classes  of  carriers 
may  therefore  be  disposed  of,  after  what  has  been  already  said, 
with  a  brevity  commensurate  with  its  actual  importance  as 
compared  with  that  which  relates  to  the  common  carrier. 

1  CARRIERS  WITHOUT  HIRK 

§  16.  Wlw  deemed  to  ie. —  All  carriers  without  hire  may  be 
said  to  be  private  carriers.  It  is  true  that  one  engaged  in  the 
business  of  a  common  carrier  may  carry  the  goods  of  another 
if  he  chooses  without  compensation,  as  a  mere  niatter  of  gra- 
tuity, but  in  so  doing  he  becomes,  as  to  the  particular  goods, 
a  private  carrier ;  for  the  law,  as  we  shall  hereafter  see,  will 
not  subject  even  the  common  carrier  to  the  (extraordinary  re- 
sponsibilities of  that  vocation  unless  he  has  been  paid  for  the 
service  he  undertakes,  or  has  a  right  to  his  hire,  either  by  ex- 
press or  implied  contract.'  If,  therefore,  he  has  accepted  the 
goods  to  be  carried  without  charge  from  motives  of  friendship 
or  charity,  or  from  any  consideration  which  the  law  does  not 
regard  in  the  light  of  pecuniary  or  valuable  compensation,  he 
becomes  responsible  for  their  safety  only  in  the  character  of 
an  ordinary  unpaid  bailee,  known  to  the  law  of  bailments  as  a 
mandatary.  But  cases  of  gratuitous  carriage  most  frequently 
occur  in  bailments  to  persons  who  have  never  undertaken  to 
carry  for  others;  but  who,  for  another's  convenience  or  accom- 
modation, are  induced  in  the  particular  instance,  when  about 
to  commence  a  journey  for  purposes  of  their  own,  and  not  for 
the  purpose  of  carrying  the  goods,  to  accept  sums  of  money  or 
articles  of  value  to  be  carried  with  them  and  delivered  accord- 
ing to  the  request  of  the  sender ;  and  such  offices  of  friendship 

I  See  post,  §57. 
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or  kindness  are  usually  undertaken  with  no  thougKt  of  the  Re- 
sponsibility assumed,  and  without  the  knowledge  that  in  doing 
so  they  make  themselves  carriers  in  the  eyes  of  the  law.  One 
of  the  reasons  assigned  for  the  infrequency  of  actions  against 
such  bailees  is  the  extreme  reluctance  on  the  part  of  bailors 
to  make  their  friends  the  Adctiras  of  a  meritorious,  although  it 
may  be  a  negligent,  kindness.'  Still,  the  authorities  furnish 
numerous  instances  of  suits  against  gratuitous  bailees  or  man- 
dataries, a  number  of  which  have  been  against  carriers  with- 
out reward. 

§  17.  Liability  for  gross  negligence. —  The  question  whether 
a  bailee  under  such  circumstances  should  be  held  liable  at  all, 
even  for  the  grossest  negligence,  would  seem  to  be  one  about 
which  casuists  might  differ,  and  was,  it  seems,  never  settled  in 
the  common  law  until  it  was  unanimously  resolved  by  the 
judges  in  the  celebrated  case  of  Coggs  v.  Bernard  ^  that  such 
liability  was  incurred  by  the  gratuitous  bailee  for  carriage. 
This  was  the  only  question  for  decision  in  that  case,  although 
it  was  made  the  occasion  for  "  the  elaborate  judgment  of  Lord 
Holt,  which  contains  the  first  well-ordered  exposition  of  the 
English  law  of  bailments." '  The  facts  of  the  case  were  simply 
that  the  defendant  had  undertaken  to  remove  certain  casks  of 
brandy  from  one  cellar  to  another,  but  did  it  so  carelessly 
that  one  of  the  casks  was  burst  and  the  brandy  spilled.  After 
judgment  for  the  plaintiff,  a  motion  for  its  arrest  was  made, 
because  the  declaration  had  not  averred  that  the  defendant 
had  undertaken  the  service,  either  in  the  character  of  a  com- 
mon porter  or  carrier  or  for  reward,  but»  for  aught  that  ap- 
peared, had  undertaken  it  gratuitously.  '  But  the  motion  was 
denied,  because,  even  if  it  had  been  undertaken  without  re- 
ward, the  defendant  was  liable  if  he  had  been  grossly  neghgent 
in  its  execution. 

§  18.  TIndertaldng  to  carry  is  a  sufficient  consideration.— 
And  where  the  plaintiff  declared  against  the  defendant  for 
losing  a  hare  which  he  had  undertaken  to  carry  for  the  plaint- 
iff, on  demurrer  to  the  declaration  because  the  plaintiff  had 
not  declared  upon  the  custom  of  the  realm,  and  that,  there- 

•  Story  on  Bailments,  §  2ia  s  Idem.  note. 

2  LA  Eaym.  909 ;  1  Smith's  Ld.  Cas. 
(9th  Am.  ed.)  851 
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fore,  the  defendant  must  be  taken  to  have  been  a  private  per- 
son, and  because  there  being  no  consideration  laid,  the  promise 
alleged  was  merely  nudum  pactum,  it  was  determined  accord- 
ing to  Coggs  V.  Bernard,  tliat  though  it  did  not  appear  that 
the  defendant  was  to  be  compensated  for  his  service,  and  was 
not,  therefore,  obliged  to  undertake  it,  yet,  having  voluntarily 
undertaken  it,  he  became  liable  for  the  damage  arising  from 
his  negligence ;  and  judgment  was  accordingly  given  for  the 
plaintiff.'  So,  though  an  agreement  by  a  railroad  company, 
after  carrying  goods  safely  to  their  destination,  to  transfer 
them  to  another  carrier  for  more  convenient  delivery  to  the 
consignee,  is  a  mere  nudum  pactum,,  yet,  if  it  enters  upon  the 
performance  of  the  agreement,  but  performs  it  so  negligently 
that  the  goods  are  thereby  JoSt,  the  company  is  liable.^    ' 

§  19.  Carnage  not  gratuitous  where  carrier  lias  right  to  de- 
mand cprnvpensation. —  The  test  of  the  liability  in  such  cases 
is,  therefore,  the  gross  negligence  of  the  bailee ;  and  this  is  to 
be  determined,  not  by  any  definite  or  fixed  rule, —  for  as  we 
have  seen,  this  is  impossible  from  the  very  nature  of  the  sub- 
ject,—  but  by  the  application  to  the  facts  of  each  case,  of  the 
knowledge  derived  from  common  experience  and  observation 
in  the  affairs  of  life,  which  may  be  called  the  common  sense 
of  mankind.  ^Preliminary,  however,  to  the  question  of  negli- 
gence, it  must  be  ascertained  whether  the  bailment  was  in  fact 
accepted  as  a  mere  gratuity,  or  the  service  undertaken  under 
such  circumstances  as  preclude  the  carrier  from  the  right  to 
set  up  a  claim  for  compensation.  And  this  is  a  question  which 
is  not  always  free  from  difficulty.  Thus,  where  a  package  of 
money  was  delivered  for  carriage  to  the  clerk  of  a  steamboat, 
and  the  proof  was  that  at  the  time  nothing  was  said  about 
compensation  for  the  carriage,  and  that  it  was  not  usual  for 
boats  engaged  in  that  trade  to  charge  for  carrying  such  pack- 
ages, it  was  contended  on  behalf  of  the  defendant  that  the 
bailment  was  a  mere  mandate  and  that,  therefore,  he  was 
bound  to  only  ordinary  diligence ;  but  it  was  held  that,  no  ex- 
press agreement  having  been  made  as  to  the  compensation, 
the  carrier  was  entitled  to  it  if  he  chose  to  demand  it,  and 

iHutton  V.  Osbome,  1  Sel.  N.  P.       ^Melbournew  Railroad  Co.,  88  Ala. 
420.  443. 
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that  he  was,  therefore,  a  common  carrier  of  the  package  for 
hire  and  was  bound  as  such,  and  not  as  a  carrier  without  hire.' 
So  it  can  make  no  difference  what  the  intentions  of  the  car- 
rier were,  if  those  intentions  have  not  been  communicated  to 
the  bailor  in  such  a  manner  as  to  induce  him  to  conclude  that 
no  compensation  will  be  charged,  or  so  as  to  influence  his  con- 
duct in  the  transaction.^  And  where  goods  were  delivered  to 
the  carrier  to  be  sold  at  the  place  of  his  destination,  the  pro- 
ceeds to  be  returned  to  the  owner  of  the  goods  by  the  carrier, 
it  was  held  that  in  bringing  back  the  proceeds  the  carrier  was 
not  acting  gratuitously,  but  as  a  carrier  for  hire,  although  he 
was  only  to  be  paid  the  usual  freight  upon  the  goods.' 

§  20.  Fresumption  that  carriage  is  gratuitous,  wlien.— 
These  were,  however,  cases  of  common  carriers,  and  it  is  evi- 
dent that,  when  the  question  is  whether  such  carriers,  or 
others  usually  or  even  occasionally  employed  in  the  business 
of  carrying  goods  for  others  for  hire,  have  performed  the 
service  gratuitously  in  a  particular  instance,  the  presumption 
will  be  that  it  was  done  upon  their  usual  terms  as  to  compen- 
sation, and  not  as  a  mere  gratuity,  especially  if  the  goods  be 
of  the  kind  which  they  are  in  the  habit  of  carrying.  But  in 
bailments  to  persons  not  so  employed,  the  presumption  would 
ordinarily  be  the  other  way,  unless  from  all  the  circumstances 
it  appeared  that  the  bailee  was  to  be  paid. 

§  21.  Not  gratuitous  where  indirect  compensation  derived. — 
Sometimes,  alsd,  the  consideration  for  the  carriage  consists, 
not  in  a  direct  compensation  to  the  carrier  for  the  transporta- 
tion, but  in  some  incidental  or  consequential  advantage  which 
he  derives  or  expects  to  accrue  to  him  from  the  carriage;  and 
if  this  be  the  inducement  to  its  performance,  he  will  not  be 
allowed  to  rely  upon  the  defense,  when  the  goods  have  been 
lost  by  hispegligence,  that  he  was  a  mandatary  in  the  carriage, 
even  when  the  agreement  was  in  terms  that  nothing  should  be 
charged  for  it.  And,  accordingly,  when  by  either  contract  or 
usage  the  shipper  of  grain,  or  any  other  commodity  which  is 
carried  in  sacks,  has  the  right  to  the  carriage  of  the  sacks 
When  emptied  free  of  charge,  the  carrier  cannot,  if  they  are 

1  Kirtland  v.  Montgomery,  1  Swan,  s  Kemp  v,  Coughtry,  11  Johns.  107 ; 
403.  Hai-rington  v.  M'Skane,  3  Watts,  443. 

2  Gray  v.  The  Packet  Co.,  64  Mo.  47. 
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lost  by  his  negligence,  claim  that  they  were  carried  gratui- 
tously and  thereby  escape  liability.'  And,  upon  the  same 
principle,  it  has  been  often  held  that,  when  the  shipper  of 
goods  who  pays  freight  upon  them  is  permitted  to  travel  upon 
the  same  conveyance,  nominally  as  a  free  passenger  and  with- 
out paying  any  distinct  consideration  for  his  passage,  he  is  hot 
carried  gratuitously,  but  for  a  consideration  which  makes  the 
carrier  liable  to  the  same  degree  as  though  he  had  purchased 
and  paid  for  his  ticket.^  And  so  it  is  well  settled  that,  when 
one  has  paid  to  become  a  passenger  upon  a  public  conveyance, 
the  carrier'  is  not  a  gratuitous  bailee  of  his  baggage,  but  that 
the  price  of  the  passage  is  also  compensation  for  the  carriage 
of  his  baggage,  and  that,  as  to  such  baggage,  the  carrier  be- 
comes a  common  carrier  for  hire.' 

§22.  Question  of  gross  negligence  one  of  fact. —  Having  as- 
certained that  the  carriage  is  gratuitous,  it  then  becomes  nec- 
essary to  decide  whether  the  carrier  has  made  himself  liable 
for  their  loss  by  that  degree  of  negligence  which  the  law  char- 
acterizes as  gross,  which  is  of  course  a  question  to  be  decided 
by  no  legal  rule,  but  by  the  exercise  of  common  reason  and 
by  comparison  with  that  conduct  which^  under  the  same  cir- 
cumstances, experience  and  common  knowledge  would  lead  us 
to  expect  of  men  of  ordinary  sense  and  prudence.  Analogous 
cases  can  afford  but  little  guidance  in  forming  our  conclusions 
in  any  particular  case,  because  there  are  always  points  of  dif- 
ference in  the  circumstances,  which,  however  much  the  cases 
may  resemble  each  other  superficially,  would  make  it  unsafe 
to  make  the  one  a  test  of  the  other.  The  question  in  every 
case  is  almost  exclusively  one  of  fact,  and  its  determination 
belongs  therefore  to  the  jury  and  not  to  the  law.  Still  it  may 
not  be  inappropriate  to  refer  to  some  few  of  those  which  have 
been  determined  in  reference  to  the  question  of  negligence  in 
carriers  as  mandataries. 

§  23.  Not  liable  for  loss  iy  robbery  unless  negligg'nt,—  The 
carrier  without  hire  will  not  be  held  liable  for  the  loss  of  the 
property  by  theft  or  robbery,  provided  he  has  used  ordinary 
prudence.    "Where  a  box,  belonging  to  one  who  intended  go- 

iKerce  v.  The  Railroad,  23  Wis.  ^  See  post,  §566. 
387;  Aldridge  v.  The  Railway,  15  ^  See  post,  %  618. 
Com.  B.  N.  S.  583. 
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ing  upon  the  vessel  but  was  casually  left  behind,  was  broken 
open  by  the  captain  after  the  vessel  had  got  to  sea,  upon  the 
suggestion  that  it  might  contain  contraband  goods,  and  its 
coijtents,  which  were  valuable,  exposed  to  the  view  of  the 
passengers,  and  instead  of  being  nailed  up  in  the  box  as  before 
were  put  into  the  captain's  chest  in  the  cabin  and  were  stolen, 
Lord  Ellenborough  instructed  the  jury  that  where  a  person 
does  not  carry  for  hire,  he  is  bound  to  take  proper  and  pru- 
dent care  of  that  which  is  committed  to  him,  and  that  when 
the  captain  opened  the  box  and  intermeddled  with  its  con- 
tents, he  was  bound  at  least  to  replace  it  in  its  former  state  of 
■security  and  to  restore  all  the  guards  with  which  it  had  been 
before  protected,  and  that  having  learned  the  value  of  the 
property  and  exposed  it  to  view,  the  duty  of  vigilance  was 
enhanced.  He  therefore  left  it  to  the  jury  whether  the  de- 
fendant had  been  guilty  of  negligence,  and  they  found  a  ver- 
dict for  the  plaintiff." 

§  24:.  Degree  of  negligence  which  creates  liahility  —  In- 
stances.—  In  one  case  ^  gold  dust  was  sent  from  Sacramento 
to  San  Francisco  by  a  steamer,  notwithstanding  notice  that  it 
would  not  charge  or  become  responsible  for  such  merchandise. 
It  was,  however,  accepted  and  carried  on  these  terms,  and  when 
the  boat  reached  its  destination  late  at  night,  the  clerk  went 
up  into  the  city  leaving  the  gold  dust  in  his  office,  no  other- 
wise secured  than  by  the  locking  of  the  door  of  the  office,  and 
in  his  absence  the  door  was  opened  and  the  dust  stolen.  An 
action  was  brought  to  recover  its  value  from  the  owners  of 
the  steamer  as  common  carriers,  but  the  court  thought  that 
there  had  been  no  such  negligence  as  to  charge  them  as  gra- 
tuitous carriers,  and  that  no  recovery  could  be  had  against 
them  as  common  carriers,  as  they  had  received  no  compensa- 
tion for  the  service. 

§  25.  Same  subject — Further  illustrations.— "RxA  in  another 
case  the  passenger  on  a  steamboat  was  urged  by  the  clerk  to 
deposit  his  money  in  the  iron  safe  of  the  boat,  as  there  were 
thieves  on  board,  and  the  passenger  thereupon  did  give  it  to 
him,  and  it  was  looked  up  in  the  safe  with  the  understanding 

1  Nelson  v.  Maokintosh,  1  Starkie,       ^Fay  r.  Steamer  New 'World,  ICal. 
237.    See,  also,  Ouderkirk  v.  Bank,    848, 
119  N.  Y.  363. 
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that  no  charge  ■would  be  made  for  keeping  it.  When  the  boat 
arrived  in  port  an  extra  guard  was  put  over  the  ofHce  while 
the  clerk  went  ashore  to  attend  to  the  business  of  the  boat, 
after  having  locked  up  the  safe  and  office,  taking  the  keys 
with  him.  Notwithstanding  these  precautions,  however,  the 
office  and  safe  were  both  opened  and  the  money  of  the  passen- 
ger stolen.  In  the  action  for  its  recovery  against  the  owner 
of  the  boat,  it  seems  to  have  been  thought  by  the  court  that, 
though  a  mandatary,  the  carrier  had  not  "  used  a  degree  of 
dihgence  and  attention  adequate  to  the  performance  of  the 
trust,"  and  was  therefore  liable ;  and  a  judgment  upon  a  ver- 
dict in  favor  of  the  plaintiff  was  affirmed.' 

§  26.  Same  subject  —  Fwrther  illustrations. —  A  sum  of 
money  was  intrusted  by  one  acquaintance  to  another  with 
the  request  that  upon  his  return  to  his  home  he  would  deliver 
it  as  directed,  with  which  request  he  promised  to  comply. 
Finding  afterwards  that  he  would  not  be  able  to  return  as 
soon  as  he  expected,  he  turned  over  the  money  to  a  neighbor 
who  was  on  the  eve  of  starting  for  the  place  to  which  it  was 
to  be  carried,  with  the  same  directions  as  to  its  delivery. 
This  was,  however,  done  at  a  conspicuous  place  upon  a  race- 
track, and  was  witnessed  by  a  number  of  persons.  In  return- 
ing to  his  home  the  friend  to  whom  the  money  had  been  thus 
turned  over  had  his  pocket  picked  upon  the  cars,  and  the 
money  was  lost.  In  an  action  against  the  party  to  whom  the 
money  was  first  delivered  by  the  bailor,  it  was  held  that  he 
was  liable  upon  two  grounds.  In  the  first  place  it  was  said 
that  the  unauthorized  delivery  of  the  money  by  the  manda- 
tary to  another  was  a  conversion  which  would  make  him  re- 
sponsible for  the  loss ;  and  in  the  second,  he  was  liable  on  the 
ground  of  gross  negligence.    His  conduct,  it  was  said,  evinced 

'  Jenkins  v.  Moilow,  1  Sneed,  248.  quest,  to  prevent  a  robbery  or  for  any 
The  learned  judges  who  decided  these  other  purpose,  it  would  seem  unques- 
cases  certainly  differed  widely  in  their  tionable  that  the  carrier  at  once  be- 
views  as  to  the  character  and  extent  comes  a  common  carrier  as  to  the 
of  the  negligenc*  necessary  to  impose  money  as  he  is  of  the  passenger's 
a  liability  upon  a  gi'atuitous  bailee,  baggage,  the  price  paid  for  the  pas- 
The  last  case  seems  to  be  correctly  sage  being  also  the  hire  for  the  car- 
decided,  but  upon  the  wrong  ground,  riage  of  whatever  the  passenger  com- 
When  the  passenger  puts  his  money  mits  to  the  custody  of  the  carrier, 
in  the  safe  of  the  carrier  at  his  re- 
al 
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such  a  degree  of  heedless  incaution  and  disregard  of  common 
prudence  as  might  justly  be  considered  as  amounting,  to  the 
grossest  negligence.^ 

§  27.  8ame  subject  —  Other  illustrations. —  An  express  com- 
pany received  a  package  containing  a  watch  which  it  promised 
to  carry  gratuitously,  and  upon  its  arrival  at  destination,  there 
being  rumors  of  an  expected  raid  upon  the  town  by  Confederate 
troops,  sent  it  promptly  by  one  of  its  messengers  to  the  house 
of  the  consignee ;  but  he,  finding  upon  inquiry  that  the  con- 
signee was  absent  from  home,  without  leaving  any  notice  at 
the  house  of  the  arrival  of  the  package,  returned  it  to  the 
company's  ofBce,  where  it  was  locked  up  in  its  safe.  The  ex- 
pected raid  was  made  the  next  day,  after  a  similar  attempt, 
however,  to  make  the  delivery,  with  the  same  result,  the  safe 
broken  open,  and  the  watch  taken  and  lost  to  the  consignee. 
She  sued  the  company  and  recovered  the  value  of  the  watch, 
the  court  being  of  opinion  that  the  defendant  had  made  itself 
liable  by  its  gross  negligence  in  not  leaving  notice  at  the  con- 
signee's residence,  so  that  the  package  could  have  been  sent 
for  by  her  on  the  same  evening  (which  would  probably  have 
been  done  by  her),  and  in  putting  it  in  the  safe,  which  the 
company  must  have  known  would  be  the  first  object  of  attack 
in  case  of  a  raid  such  as  was  expected.  "  In  this  perplexing 
state  of  facts,"  said  Eobertson,  C.  J.,  "  hard  as  it  may  be  to 
impute  to  the  agent  culpable  or  gross  negligence,  we  are  so 
far  inclined  to  that  conclusion  as  to  feel  at  least  such  an  equi- 
poise as  not  to  be  able  to  reverse  the  judgment  of  the  circuit 
court  on  any  solid  or  satisfactory  grounds."  ^  But  where  the 
captain  of  a  ship  received  a  number  of  watches,  for  which  it 
was  not  shown  that  he  was  to  receive  any  recompense,  and 
put  them  into  his  own  chest  and  in  his  own  cabin  upon  the 
ship,  and  while  the  ship  was  anchored  in  the  river  she  was 
boarded  by  robbers,  the  chest  violently  taken  out  of  the  cabin, 
where  he  was  sleeping,  and  broken  open  and  plundered  of  its 
contents,  it  was  held  that  he  had  taken  ordinary  care  of  them, 

1  Colyar  v.  Taylor,  1  Cold.  373.  WUe,  64  Penn.  St  201,  in  which  the 

'AdamsEx.  Co.  uCressap,  6Bush,     paid    bailee   was    exonerated   upon 

572,    But  see  Adams  Ex.  Ca  v.  Dar-    facts  somewhat  similar. 

neU,  31  Ind.  30 ;  Howard  Ex.  Co.  v. 

23 


CAEEIEES   WITHOUT   HIKE.  [§§  28-30. 

and  that,  being  a  carrier  without  hire,  he  was  not  liable  for 
the  loss.' 

§  28.  Loss  of  own  goods  at  same  tivie  presumptive  hut  not 
conclusive  evidence  of  diligence. —  The  fact  that  the  gratuitous 
bailee  has  lost  his  own  property  together  with  that  of  the 
bailor  with  which  he  was  intrusted,  at  the  same  time  and  by 
the  same  means,  will  of  course  be  strong  presumptive  evidence 
in  his  favor ;  but  it  will  not  be,  by  any  means,  conclusive  of 
the  question  of  honesty  or  diligence,  although  the  opinion  of 
Lord  Holt  in  Coggs  v.  Bernard  seems  to  have  been  different. 
"For  if,"  says  he,  "the  bailee  keeps  the  goods  bailed  to  him 
but  as  he  keeps  his  own,  though  he  keeps  his  own  but  negli- 
gently, yet  he  is  not  chargeable  for  them ;  for  the  keeping 
them  as  he  keeps  his  own  is  an  argument  of  his  honesty. 
...  As  suppose  the  bailee  is  an  idle,  drunken,  careless  fel- 
low, and  comes  home  drunk  and  leaves  all  his  doors  open,  and 
by  reason  thereof  the  goods  happen  to  be  stolen,  and  his  own, 
yet  he  shall  not  be  charged,  because  it  is  the  bailor's  own  folly 
to  trust  such  an  idle  fellow.  So  that  this  sort  of  bailee  is  the 
least  responsible  for  neglects  and  under  the  least  obligation  of 
any  one,  being  bound  to  no  other  care  of  the  bailed  goods  than 
he  takes  of  his  own." 

§  29.  Same  siibject — Beclcless  exposure  of  own  goods. —  Eut 
it  has  been  said  that  a  man  might,  in  respect  to  his  own  prop- 
,erty,  be  willing  to  encounter  extraordinary  risks  or  adventures 
upon  mere  gambling  speculations,  with  a  view  to  a  particular 
advantage  or  from  a  natural  disposition  to  rashness,  which 
would  be  wholly  unjustifiable  in  respect  to  the  goods  of  an- 
other placed  in  his  custody.  And  it  has  accordingly  been  held 
in  a  number  of  cases  that  the  mandatary,  whether  for  car- 
riage or  for  some  other  purpose,  may  become  liable  by  reason 
of  his  gross  negligence  in  the  care  of  the  property  bailed  to 
him,  although  he  may  have  taken  the  same  care  of  it  as  of  his 
own.^  ' 

§  30.  Samie  subject — Loss  of  bailor'' s  goods  only. —  Still,  there 
are  authorities  of  the  highest  respectability  which  maintain 

1  Pender  v.  Robbins,  6  Jones  (Law),  McLean  v.  Rutherford,  8  Mo.  109 ; 
207.  Story  on  BaU.  §  64 ;  Tracy  v.  Wood,  3 

2  Doorman  v.  Jenkins,  3  A.  &  B.  Mason,  133. 
356 ;  Booth  v.  Wilson,  1  B.  &  Aid.  59 ; 
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with  Lord  Holt,  that  if  the  bailee  be  guilty  of  an^ct  of  gross 
negligence  in  regard  to  his  own  goods  as  well  as  those  bailed 
to  him,  and  they  are  both  lost,  he  cannot  be  held  liable.'  And 
whether  conclusive  or  not,  the  fact  that  he  had  at  the  same 
time  lost  his  own  goods  would  be  a  strong  argument  not  only 
of  good  faith  but  of  diligence,  unless  it  were  shown  that  he 
was  an  "  idle,  careless  or  drunken  fellow,"  who  took  no  care 
of  his  own  goods ;  and  even  then,  the  bailor  would  perhaps  de- 
serve to  lose  his  goods  for  trusting  him.  But  if  he  lost  the 
bailor's  goods  without  losing  his  own,  which  he  was  at  the 
same  time  carrying  and  which  were  equally  the  subjects  of 
theft  or  robbery,  it  would,  on  the  other  hand,  be  very  strong 
ev^idence  6t  bad  faith  or  negligence.^ 

§  31.  No  presumption  of  negligence. —  The  mandatary  is  en- 
titled to  the  benefit  of  that  rule  of  law  by  which  every  man 
is  to  be  presumed  to  have  done  his  duty  until  the  contrary  is 
shown.  Where,  therefore,  such  a  bailee  received  a  letter  con- 
taining money  which  he  promised  to  deliver  to  another,  and 
there  was  no  evidence  accounting  for  its  non-deUvery,  it  was 
held  that  the  most  that  could  be  presumed  against  the  bailee 
was  that  it  had  been  lost  by  his  gross  negligence,  and  that  a 
tort  under  such  circumstances,  by  its  appropriation  to  his  use, 
would  not  be  presumed  so  as  to  prevent  a  recovery  in  an  ac- 
tion of  assumpsit.^  And  in  another  case  against  a  mandatary 
for  carriage,  it  was  ruled  that  the  plaintiff,  in  order  to  recover, 
must  show  either  an  appropriation  by  the  defendant  to  his 
own  use  of  the  money  or  property  bailed,  or  that  he  had  de- 
manded it  and  that  the  bailee  had  refused  to  deliver  it  or  to 
give  any  satisfactory  account  of  its  loss.* 

§  32.  Question  of  gross  negligence^  liow  determined.— Wh&t 
is  or  is  not  gross  negligence  in  such  a  bailee  is  sometimes  a 
mixed  question  of  law  and  fact,  but  generally  one  exclusively 
of  fact  to  be  determined  by  a  jury  under  all  the  circumstances.' 
And  all  the  circumstances  which  may  explain  the  manner  of 
the  loss,  including  the  conduct  of  the  bailee  in  the  custody  of 

'  Story  on  Bail.  §  63 ;  2  Kent's  Com.       ^  Beai-dslee  v.  Richardson,  11  WmiA 
aeo.  40 ;  ICnowles  v.  The  Railway,  38    25. 
Me.  55.  5  Beauchamp  v.  Powley,  1  M.  & 

2  Bland  v.  Womack,  2  Murphy,  873.    Rob.  38 ;  Storer  v.  Gowen,  18  Me.  174 ; 

» Graves  v.  Ticknor,  6  N.  H.  537.         Tracy  v.  Wood,  3  Mason,  132. 
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the  property  and  immediately  upon  the  discovery  of  its  loss, 
may  be  considered ;  and  accordingly  proof  has  been  admitted 
that  upon  such  discovery  the  defendant  raised  the  hue  and  cry 
and  made  assiduous  exertions  to  find  the  lost  property ;  and 
though  this,  it  was  said,  would  have  been  the  course  of  a  guilty 
man,  yet  it  was  also  one  which  an  innocent  man  would  natur- 
ally take,  and  which,  if  he  did  not  take,  all  would  condemn 
him.' 

§  33.  Same  subject  —  Statemmits  of  hailee,  when  evidence. — 
So  in  another  case  where  the  party  sued  had  been  intrusted 
with  a  sum  of  money  which  he  agreed  to  carry  for  accommo- 
dation and  deliver  according  to  the  request  of  the  bailor,  evi- 
dence was  admitted  of  what  he  said  about  the  manner  and 
circumstances  of  the  robbery  to  the  person  whom  he  next  met 
upon  the  road.^  Statements  made  by  a  mandatary  in  such 
cases,  at  the  time  of  demand  and  refusal  to  deliver  the  prop- 
erty, in  which  he  gives  an  account  of  the  loss  by  accident  or- 
theft  with  the  attending  circumstances,  are  also  admissible 
as  part  of  the  res  gestce,  and  as  such,  he  is  entitled'  to  the  bene- 
fit of  them  as  evidence  in  his  favor.'  It  would  seem,  indeed, 
that  for  reasons  of  necessity  and  to  prevent  a  failure  of  justice 
irom  the  absolute  impossibility,  in  many  cases,  of  showing  by 
direct  proof  the  fact  and  manner  of  the  loss,  great  latitude  has 
been  allowed  in  admitting  evidence  of  the  attendant  circum- 
stances ;  and  it  was  held,  before  the  law  removed  the  disabili- 
ties of  parties  in  interest  to  testify,  as  it  now  has  generally 
done,  that  the  mandatary  himself  was  a  competent  witness  to 
prove  a  robbery  upon  the  road  at  night.*  And  no  doubt  the 
character  of  the  bailee  for  prudence  and  discretion  in  the  man 
agement  of  his  business  generally  may  be  shown,  especially  if 
it  be  known  to  the  bailor ;  for  the  law  will  not  require  of  the 
bailee  more  care  and  diligence  than  the  bailor  had  a  right  to 
expect  from  his  known  habits  and  character  in  this  regardf 
and  if,  being  a  stranger,  he  trusts  him  and  he  should  turn  out 
to  be  a  careless,  negligent  sort  of  person,  it  would  be  the 
bailor's  own  folly.' 

'  Tompkins  v.  Saltmarsh,  14  S.  &  R        *  Lampley  v.  Scott,  supra. 
275.  sKnowlesu  The  Eailway,  38  Ma' 

2  Lampley  v.  Scott,  34  Miss.  538.  55;  Coggs  v.  Bernard,  supra. 

'  Beardslee  v.  Richardson,  11  Wend. 
25  25 


§§  34,  35.]  THE   LAW   OF   CAEETEKS. 

§  34.  Eequisites  of  declaration  against  private  carrier. —  In 
declaring  against  the  mandatary,  it  is  not  necessary  to  set  out 
any  consideration  further  than  the  delivery  of  the  goods  and 
the  undertaking  to  carry  out  the  purposes  of  the  bailment. 
This  is  indeed  the  only  consideraticto  which  can  be  alleged, 
and,  is  sufficient  in  law.    For  "  a  bare  being  trusted  with  an- 
other man's  goods  must  be  taken  to  be  a  sufficient  considera- 
tion if  the  bailee  once  enter  upon  the  trust  and  take  the  goods 
into  his  possession."    The  question  of  compensation  may  be 
important  in  determining  the  extent  of  the  rights  and  obliga- 
tions of  the  parties  or  the  class  of  bailments  in  which  a  par- 
ticular transaction  is  embraced,  but  it  is  not  essential  to  the 
existence  of  the  contract  or  to  its  obligation.    Nor  need  the 
plaintiff  allege  the  particular  character  or  degree  of  the  neg- 
ligence upon  which  he  relies  for  his  recovery,  but  the  allegar 
tion  of  negligence  generally  is  sufficient.'     But  the  bailee  must 
have  actually  entered  upon  the  execution  of  the  trust.    A 
mere  executory  promise  to  do  so  wiU  be  nudum  pactum,  and 
will  impose  no  obligation  whatever ;  for  the  mandatary  is  not 
answerable  for  omitting  to  do  an  act  for  another,  and  is  only 
responsible  when  he  attempts  or  undertakes  to  do  it  and  does 
it  amiss.    In  other  words,  he  may  become  liable  for  a  mis- 
feasance but  not  for  a  nonfeasance,  even  though  special  dam- 
ages are  averred.^    The  goods,  therefore,  in  the  case  of  the 
carrier  without  hire,  must  have  been  delivered  to  and  accepted 
by  him  in  order  to  impose  upon  him  any  liability  for  their 
safety  or  for  a  failure  to  execute  a  trust  in  regard  to  them. 

II.  PRIVATE  CARRIERS  FOR  HIRE. 

§  35.  Who  are. —  Private  carriers  for  hire  are  such  as  make 
no  public  profession  that  they  wiU  carry  for  all  who  apply, 
but  who  occasionally  or  upon  the  particular  occasion  under- 
take for  compensation  to  carry  the  goods  of  others  upon  such 
terms  as  may  be  agreed  upon.'    They  are  not  common  carriers, 

1  McCauley  v.  Davidson,  10  Minn,  lem  Bank  v.  Gloucester  Bank,  17 
418 ;  Nelson  v.  Mackintosh,  1  Starjiie,  Mass.  1 ;  Shillibeer  v.  Glyn,  2  M.  &  W. 
337 ;  Balfe  v.  West,  33  Eng.  L.  &  Eq.    143. 

506;  Huttonu  Osborne,  1  Sel.  N.  P.        3  "A  private  carrier  is  one  who, 
430 ;  Coggs  V.  Bernard,  supra.  without  being  engaged  in  such  busi- 

2  Thorne  v.  Deas,  4  Johns.  84 ;  Sa-    ness  as  a  public  employmenii  under- 
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because  they  do  not  make  the  carriage  of  goods  for  others  a 
business,  and  do  not  hold  themselves  out  to  the  public  as  ready 
and  willing  to  carry  indifferently  for  all  persons  any  particular 
class  of  goods  or  goods^  of  any  kind  whatever ;  and  hence  the 
law  does  not  compel  them  to  accept  and  carry  goods  for  any- 
body. ,  Having  never  prbf  essed  by  their  course  of  business,  or 
in  any  other  manner,  to  carry  for  all  indifferently,  they,  unlike 
common  carriers,  may  refuse  at  will  to  carry  the  goods  which 
may  be  offered,  without  incurring  any  liability  whatever,  and 
may  carry  for  one  person  and  at  the  same  time  reftise  to  carry 
for  another.'  But,  being  carriers  for  hire,  their  reward  is  re- 
garded as  the  consideration  for  the  undertaking  and  the  con- 
sequent liability ;  and  the  trust  being  for  the  mutual  benefit 
of  the  bailor  and  themselves,  they  belong  to  a  different  class 
of  bailees  from  mandataries  and  incur  a  greater  degree  of  re- 
sponsibility. .  1 

§  36.  Less  numerous  than  formerly. —  Before  the  invention 
of  steam  and  the  wonderful  improvement  in  the  means  of 
transportation  in  modern  times,  the  business  of  the  private 
carrier  for  hire  was  much  more  important  than  it  is  now. 
Much,  perhaps  tnost,  of  the  business  of  transporting  merchan- 
dise by  land  was  done  by  wagoners  who  did  not  profess  to  be, 
and  were  not,  in  fact,  public  or  common  carriers,  and  conse- 
quently the  law  affecting  the  rights  and  responsibilities  of  such 
bailees  was  of  very  great  importance  to  them  as  well  as  to  the 
public,  who  depended  upon  them  in  a  very  great  measure  as 
instruments  of  commercial  intercourse.  But  the  great  multi- 
plication of  common  carriers,  whose  routes  now  traverse 
almost  ev&ry  neighborhood  and  whose  employment  affords 
greater  security  and  facilities  in  transportation,  has  almost 
displaced  private  carriers  and  made  their  business  compara-. 
tively  insignificant.  Still,  many  important  business  transac- 
tions take  place  through  the  intervention  of  private  carriers, 
although  the  law  applicable  to  the  class  of  bailees  to  which 
they  belong  has  become,  perhaps,  more  important  in  relation 
to  wharfingers,  warehousemen  and  the  like,  than  to  private 
carriers  for  hire. 

takes  to  deliver  goods  in  a  particular        •  Piedmont  Mfg.  Co.  v.  Railroad,  19 
case  for  hire  or  reward."    Pennewill    S.  C.  353. 
V.  Cullen,  5  Harr.  (Del,)  338. 
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§37.  Degree  of  diligence  required.— The  bailment  to  the 
private  carrier  for  hire  being  for  the  mutual  benefit  of  the  par- 
ties, the  law  exacts  of  him  a  higher  degree  of  diligence  than 
of  the  carrier  without  hire.  The  measure  of  his  duty  is  what 
is  known  as  ordinary  diligence,  and  for  the  lack  of  this,  he  will 
be  held  liable.*  Being  required  to  exercise  a  greater  degree 
of  care  and  attention  than  the  mandatary,  he  must,  in  order 
to  exculpate  himself  when  a  loss  has  occurred,  be  able  to  show 
that  he  has  omitted  none  of  those  ordinary  precautions  for 
the  safety  of  the  property  which,  according  to  common  expe- 
rience, men  of  judgment  and  prudence  would  have  used  under 
the  same  circumstances  in  their  care  of  the  property,  had  it 
been  their  own ;  and  whether  such  care  was  used,  under  the 
circumstances,  is  to  be  determined  in  every  case  as  a  question 
of  fact  by  a  jury,  under  instructions  from  the  court  as  to  the 
particular  degree  of  negligence  necessary  to  impose  liabihty 
upon  the  bailee.  ' 

§  38.  Same  subject  —  Illustrations. —  Illustrations  of  the  ap- 
plication of  the  law  in  cases  of  private  carriers  may  be  found 
in  the  case  of  Beck  v.  Evans,^  where  the  defendant's  wagoner 
was  intrusted  with  a  cask  of  brandy  to  be  carried  for  hire. 
Upon  the  way,  the  wagoner  was  informed  that  the  cask  was 
leaking,  but  took  no  steps  to  ascertain  whether  the  informa- 
tion was  correct  or  to  stop  the  leak.  Several  hours,  however, 
after  he'had  been  told  of  it,  he  took  the  cask  out  of  the  wagon 
and  saved  what  remained  of  the  brandy.  It  was  left  to  the 
jury  to  say  whether  the  loss  arose  from  the  negligence  of  the 
wagoner  in  not  examining  the  cask  as  soon  as  he  was  told  of 
its  leaky  condition;  and  they  having  found  a  verdict  for  the 
plaintiff,  a  rule  to  set  it  aside  was  refused  in  the  Court  of 
King's  Bench,  on  the  ground  that  the  defendant  had  miscon- 
ducted himself  in  not  performing  a  duty  which,  by  his  servant, 

'  In  United  States  v.  Power,  6  Mont  Greenl.  Ev.  §  219 ;  Ames  v.  Belden, 

271,  the  court  say :    "  As  a  private  17  Barb.  515 ;  Samms  v.  Stewai-t,  20 

carrier  the  respondent  was  bound  to  Ohio,  73."    The  pri^  ate  carrier  is  lia- 

use  ordinary  care, —  such   care  and  ble  for  ordinary  neglect    White  v. 

dUigence   as   a  reasonably  prudent  Bascom,  28  Vt  368 ;  Varble «.  Bigley, 

man  would  exercise  in  the  conduct  14  Bush  (Ky.),  698 ;  Pennewill  v.  Cul- 

of  his  own  business  or  in  the  preser-  len,  5  Hai-r.  (Del)  338, 

vation  of  his  own  property.    Ang.  *  iQ  East,  244. 
Can-.  §  47;  Story,  Bailm.  §  399;  2 
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he  was  bound  to  perform.  In  a  much  older  case '  the  defend- 
ant was  declared  against,  "  for  that  the  plaintiff  did  undertake 
reasonably  to  content  him  for  the  carriage,"  in  consideration 
whereof  he  undertook  to  carry  safely  a  sum  certain  of  money 
to  an,  inn  and  there  deliver  it  to  the  plaintiff,  and  that  he  had 
not  done  so ;  and  it  was  held  that  the  defendant  who  had  ac- 
.cepted  the  money  to  be  carried  was  liable,  although  he  was 
not  a  common  carrier,  and  although  no  certain  suih  had  been 
promised  to  him  as  the  price  of  the  carriage.  In  Brind  v. 
D^le,^  the  plaintiff  hired  the  carriage  of  his  goods  by  one  of 
the  defendant's  carts,  and  they  were  lost.  Lord  Abinger,  in 
his  instructions  to  the  jury,  said :  "  I  take  it  that  if  a  man 
agrees  to  carry  goods  for  hire,  although  not  a  common  carrieri 
he  thereby  agrees  to  make  good  the  losses  arising  from  the 
negligence  of  his  own  servants,  although  he  would  not  be 
liable  for  losses  by  thieves,  or  by  ^ny  taking  by  force,  or  if 
the  owner  accompanies  the  goods  to  take  care  of  them  and 
was  himself  guilty  of  negligence;  for  it  is  a  rule  of  law  that 
a  party  cannot  recover  if  his  own  negligence  was  as  much  the 
cause  of  the  loss  as  that  of  the  defendant."  ' 

§  39.  Liability  for  loss  ly  theft  or  rohhery. —  Although  it  is 
said  that  the  private  carrier  is  not  to  be  held  liable  for  a  theft 
or  robbery  by  which  the  goods  are  lost,  if  the  jury  should  be 
of  the  opinion  that  he  has  not  been  guilty  of  that  degree  of 
negligence  which  is  a  condition  to  his  liability,  a  distinction  is, 
it  seems,  to  be  drawn  between  a  robbery  or  taking  by  force 
and  a  theft  which  is  accomplished  secretly  and  by  cunning,  in 
this,  that  in  the  case  of  a  theft  the  presumption  more  readily 
arises  that  the  carrier  was  not  in  the  exercise  of  that  diligence 
which  was  his  duty  than  in  the  case  of  a  robbery  or  forcible 
capture  of  the  property,  especially  if  it  be  done  openly  and 
not  4,n  secret  or  under  the  cover  of  darkness.*  Indeed,  by  the 
civil  law,  theft  ordinarily  constitutes  no  excuse  to  the  bailee 
for  hire,  because,  it  is  said,  it  can  scarcely  arise  without  his 
negligence.    It  is  therefore,  ill  that  law,  presumptive  evidence 

1  Rogera  V.  Head,  Cro.  Jac.  263.  P.  416 ;  Whalley  v.  Wray,  S  Esp.  74; 

-  8  Car.  &  P.  207.  Bowman  v.  TeaU,  23  Wend.  306. 

s  CailifE  V.  Danvers,  1  Peake,  N.  P.  ♦  Hodgson  v.  Fullarton,  4  Taunt 
114 ;  Eoblnson  v.  Dunmore,  2  Bos.  &    787 ;  Montagu  v.  Janverin,  3  Taunt. 
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of  negligence  of  itself,  but  may  be  shown  to  have  occurred 
without  the  bailee's  fault,  and  then  he  will  be  excused.^  But, 
by  our  law,  there  is  nothing  in  the  case  of  theft,  independently 
of  the  circumstances  uuder  which  it  was  committed,  from 
which  we  have  a  right  to  infer  that  there  must  have  been  neg- 
ligence. In.  other  words,  the  mere  fact  of  theft  raises  no  pre- 
sumption of  neglect  in  the  bailee,  nor,  on  the  other  hand,  doei 
if^e?-  se  exempt  him  from  responsibility.  But  whether  there 
has  or  has  not  been  a  due  degree  of  care  must  be  decided  upon 
all  the  circumstances  of  each  case.^ 

§  4:0.  IiiaUUty  may  le  regulated  hy  contracL—Negligence 
being  in  the  nature  of  an  omission  simply  of  that  degree 
of  care  which,  under  all  the  circumstances,  is  the  bailee's 
duty,  without  any  criminality  of  purpose,  and  being,  at  least 
when  within  a  certain  degree,  entirely  consistent  with  good 
faith,  the  private  carrier  may,  by  contract  with  his  employer, 
exonerate  himself  from  liability  on  account  of  his  inattention 
or  want  of  diligence  or  skill  in  the  execution  of  the  trust.  He 
may  stipulate  that  he  shall  in  no  event  be  liable  except  for 
fraud  or  its  equivalent.'  So  he  may  by  special  contract  in- 
crease his-  liability  beyond  that  which  the  law  would  have 
otherwise  imposed ;  as  where  the  owner  of  the  goods  found 
fault  with  some  of  the  appliances  of  the  carrier  which  he  was 
about  to  use  in  moving  the  goods,  and  the  latter  replied,  "  I 
will  warrant  the  goods  shall  go  safe,"  and  the  owner  upon  this 
assurance  permitted  him  to  go  on  with  them,  and  the  goods 
were  in  fact  injured  from  the  very  defect  of  which  the  owner 
had  complained,  it  was  held  that  the  carrier  could  be  held 
upon  his  special  undertaking,  and  that  the  words  used  by  him 
to  the  owner  of  the  goods  amounted  to  a  warranty  that  the 
goods  should  go  safely.*  Said  the  court,  per  Chambre,  J., 
"  the  defendant  is  not  a  common  carrier  by  trade,  but  has  put 
himself  into  the  situation  of  a  common  carrier  by  his  particu- 
lar warranty."  So  in  Coggs  v.  Bernard,  it  was  considered, 
notwithstanding  Lord  Coke's  opinion  to  the  contrary  in  South- 
cote's  Case,"  that  in  a  gratuitous  bailment,  the  promise  of  the 

1  Story  on  Bail.  §  239.  « Robinson  v.  Dimmore>  2  Bos.  & 

2  Story  on  Bail.  §  89.  P  416. 

8  Wells  V.  Steam  Nav.  Co.,  2  Coma.        '4  Rep.  84 
204;  Alexander  v.  Green,  3  Hill,  9. 
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defendant  to  lay  the  goods  down  safely  introduced  a  special 
term  into  his  contract  which  increased  his  liability.  But  even 
an  express  undertaking  by  a  private  carrier  to  carry  goods 
safely  and  securely  is  but  an  undertaking  to  carry  them  safely 
and  securely,  free  from  any  negligence  of  himself  or  his  serv- 
ants. In  othfer  words,  it  is  a  mere  contract  for.  the  observance 
of  due  care,  and  does  not  insure  the  safety  of  the  goods  against 
losses  by  thieves,  by  robbery  or  by  unavoidable  accidents ; ' 
and  does  not  give  rise  to  that  extraordinary  liability  which 
belongs  to  the  common  carrier.  The  private  carrier  may, 
however,  by  express  terms  warrant  the  safety  of  the  goods 
and  thus  become  liable  to  the  same  extent  as  the  common  car- 
rier, as  every  bailee  to  whom  goods  are  intrusted  may  un- 
doubtedly for  a  consideration  insure  their  safety.  But  an 
express  warranty  as  to  a  particular  risk  will  not  be  extended 
to  a  different  one ;  as  where  the  carrier  expressly  assumes  the 
risk  of  breakage,  he  will  not  be  liable  fof  a  loss  by  accidental 
fire.^  itfor  will  an  express  exclusion  of  a  certain  risk  be  con- 
strued as  an  assumption  of  all  risks  not  excluded.'    But  all  the 


1  Story  on  BaiL  §  457 ;  Oakley  v. 
Packet  Co.,  11  Exoh.  618 ;  CoUett  v. 
The  Railway  Co.,  16  Q.  B.  984.  "  An 
express  provision  in  a  contract  of 
bailment  for  hire  to  keep  the  subject 
of  the  trust  safely  will  not  enlarge 
the  common-law  liability  of  the 
bailee.  That  is  an  obligation  which 
the  law  impUes,  that  is  to  keep  as 
safely  as  an  ordinarily  prudent  man 
would  his  own  goods.  3  Blacks. 
Com.  453.  Such  a  provision -will  not 
constitute  the  bailee  an  insurer  of  the 
safety  of  the  thing  bailed ;  and  should 
it  be  destroyed  by  inevitable  casualty, 
or  stolen  without  the  fault  of  the 
bailee,  he  wiU  not  be  responsible. 
Foster  v.  Essex  Bank,  17  Mass.  501. 
In  that  case  Chief  Justice  Parker,  in 
remarking  upon  the  agreement  to 
keep  the  money  deposited  safely,  as 
imposing  no  greater  duty  than  the 
exercise  of  ordinary  care,  says :  'Any- 
thing more  than  this  would  amount 
to  an  insura,nce  of  the.  goods,  which 


cannot  be  presumed  to  be  intended, 
unless  there  be  an  express  agreement 
and  an  adequate  consideration  there- 
for.' "  Hubbard,  J.,  in  Ames  v.  Belden, 
17  Barb.  (N.  Y.)  517. 

^  Scaif e  v.  Farrant,  L.  R.  10  Exc. 
358 ;  Ames  v.  Belden,  17  Barb.  513. 

8  United  States  v.  Power,  6  Mont. 
271.  In  this  case  a  private  carrier 
had  undertaken  to  carry  supplies  for 
the  government,  and  the  contract 
contained  these  words :  "  AU  raU  to 
Missouri  river ;  during  navigation,  on 
Missouri  river.  No  river  risk  on  the 
part  of  the  contractor  for  unavoid- 
able accidents.  Land  haul  only  when 
ground  is  frozen."  While  certain  of . 
the  goods  were  being  transported  by 
steamer  up  the  Missouri  river,  they 
and  the  steamer  were  burned  by 
an  accidental  fire.  It  was  admitted 
that  the  carrier  used  "  the  best  care 
and  precautions,"  but  it  was  sought 
to  hold  him  as  an  insurer.  It  was 
contended  by  the  attorney  for  th6 
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contracts,  either  to  increase  or  lessen  the  responsibility  of  the 
bailee,  must  be  clear  and  explicit ;  for  extraordinary  liabilities 
wiU  not  be  imposed  upon  him,  nor  will  he  be  released  from  his 
legal  and  reasonable  obligations  to  the  prejudice  of  the  bailor, 
by  mere  inference.  So  his  liability  may  be  modified  by  the 
previous  course  of  dealing  between  the  parties,  or  by  the 
usages  of  the  carrier  in  his  business ;  but  customs  and  usages, 
to  be  available  for  the  exoneration  of  the  carrier,  must  have 
existed  for  such  a  length  of  time  as  to  have  become  known 
and  established.' 

§  41.  Liability  for  injury  to  goods  subsequently  lost  by  acci- 
dent.—  If  the  goods  are  injured  by  the  negligence  of  the  bailee, 
he  will  be  responsible  to  the  owner  to  the  extent  of  the  dam- 
age, notwithstanding  a  subsequent  destruction  of  them  while 
in  the  bailee's  possession  by  an  accident  for  which  he  was  not 
responsible.  This  was  held  where  goods  were  deposited  in  a 
warehouse  for  custody,  and  while  there  were  injured  through 
the  carelesshess  of  the  warehouseman ;  but  before  they  were 
taken  away  by  the  owner  they  were  destroyed  by  a  sudden 
freshet,  which  caused  the  water  of  the  river  near  to  which  the 
warehouse  stood  to  rise  and  overflow  the  room  in  which  the 
goods  were  deposited.  Every  exertion  possible  had  been 
made  by  the  warehouseman  and  his  servants  to  save  them,  and 
he  was  therefore  clearly  not  liable  for  their  loss^  biit  it  was 
held  that  their  destruction  did  not  release  him  from  liability 
for  the  previous  injury  which  they  had  sustained  through  his 
negligence.  The  cause  of  action,  it  was  said,  existed  before 
and  at  the  time  of  their  destruction,  and  there  was  no  princi- 
ple which  would  enable  the  defendant  to  plead  the  flood  or 
the  consequent  destruction  of  the  goods  in  bar  to  an  action  for 
his  previous  wrong.^ 

§  42.  Test  of  "private  carriers  liability. —  The  test  of  the 
proper  performance  of  his  duty  by  the  private  carrier  for  hire 

United  States  that  the  language  used  the  respondent  was  liable  for  a  loss 

excluding  river  risks  was  equivalent  by  flre  occurring  on  the  river  though 

,  to  saying  "  unavoidable  accidents  on  it    was    entirely   unavoidabla    The 

account  of  river  risks  excepted,"  and  court,  however,  held  the  carrier  not 

that  such  unavoidable  accidents  as  liable, 

arose  from  river  risks  being  alone  i  Story  on  Bail.  §  543. 

excepted,  all  other  unavoidable  ac-  2  Powers  v.  Mitchel,  3  Hill,  545; 

cidents  were  included  j  and  that  thus  Story  on  Bail.  §  414. 
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is,  in  almost  every  case,  the  extent  of  the  diligence  and  care 
■which  have  .  been  exercised  ,by.  him ;  'and  the  question  of  his 
liability,  when  the  loss  has  not  arisen  from  his  malfeasance, 
turns  upon  the  inquiry  vi^hether  or  not  he  has  been  guilty  of 
negligence,  in  the  omission  of  care  and  diligence,  to  that  de- 
gree which  the  law  denominates  gross  or  ordinary.  But,  as 
we  have  seen,  in  dealing  with  the  subject  of  the  liability  of 
the  public  or  common  carrier,  when  it  has  not  been  limited  by 
his  contract,  questions  of  diligence  and  negligence  are  gener- 
ally impertinent,  because  they  are  regarded  as  insurers  of  the 
safety  of  the  goods  against  all  losses  except  such  as  arise  from 
the  acts  of  God  or  of  the  public  enemy.  But  since  the  law 
has  been  modified,  as  it  has  been  universally,  so  that  they  may 
limit  their  liability  almost  to  the  same  extent  as  private  car- 
riers for  hire,  the  comnaon-law  liability  is  rarely  assumed  by 
the  more  important  and  extensively  employed  public  carriers ; 
and  when  they  have  limited  or  qualified  it,  as  they  are  now 
permitted  to  do,  the  question  of  their  liability  when  the  goods 
have  been  lost  or  injured  is  generally  purely  one  of  negligence, 
as  it  is  in  the  case  of  the  private  carrier.  For,  when  it  has 
been  agreed  by  the  parties  to  the  contract  of  affreightment 
that  the  carrier  shall  not  be  held  liable  for  losses  occurring 
from  certain  accidents  or  causes,  it  may  still  be  shown  that, 
notwithstanding  the  loss  or  injury  arose  from  one  of  the  ex- 
cepted causes,  it  would  not  have  occurred  but  for  the  negli^ 
genoe  of  the  carrier  or  his  servants,  or  might  have  been 
avoided  by  the  use  of  proper  diligence ;  which,  if  successfully 
proven,  will  deprive  the  carrier  of  aU  the  benefit  of  his  contract 
in  that  regard.  If,  for  instance,  it  be  agreed  that  the  carrier 
shall  not  be  held  liable  for  losses  by  fire,  the  construction  put 
upon  the  contract  will  be  that  only  fire  which  was  not  attrib- 
utable to  his  fault  or  negligence  was  contemplated  or  intended, 
and  if  it  can  be  shown  that  the  fire  which  caused  the  loss 
originated  from  his  carelessness,  or  that  he  could  have  escaped 
from  it  without  the  loss  by  the  use  of  diligence,  he  wiU  be 
held  responsible  to  the  same  extent  as  if  he  had  been  a  carrier 
without  any  contract  whatever  as  to  his  liability. 
,  §  43.  Sow  compares  with  liabUity  of  common  carriers.— 
Thus  the  common  carrier  in  many  instances  has  come  to  stand 
upon  the  same  footing  as  the  private  carrier  for  hire,  the  lia- 
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bility  of  both  very  often  depending  upon  questions  of  diligence 
and  negligence,  which  in  their  application  to  the  two  classes 
of  carriers  mean  the  same  thing,  that  being  diligence  ov  its 
apposite  in  the  case  of  private  carriers  for  hire-  which  is  so  as 
to  the  common  carrier.  A  great  part  of  the  law  which  affects 
the  public  carrier,  therefore,  as  it  is  now  understood  and  ap- 
plied, is  equally  applicable  in  cases  which  arise  as  to  the  liability 
of  those  who  carry  privately  for  reward ;  and  it  will  be  found 
that  most  of  the  questions  which  can  occur  in  reference  to  the 
duties  and  obligations  of  the  latter  can  be  solved  upon  prin- 
ciples which  now  form  perhaps  the  most  important  portion  of 
the  law  relating  to  common  carriers.  Much  of  the  law,  there- 
fore, which  will  hereafter  be  stated  in  reference  to  the  respon- 
sibility of  the  common  carrier  for  his  negligence  will  be  equally 
applicable  to  the  case  of  the  private  carrier  for  hire. 

§  44.  Common  carrier  cannot  iecome  private  carrier  hj  con- 
tract.—  It  is,  however,  by  no  means  to  be  understood  that -the 
common  carrier  can  by  his  contract  or  in  other  mode  become, 
as  to  the  carriage  of  particular  goods,  merely  a  private  carrier 
for  hire  whilst  he  is  in  fact  a  common  carrier  of  such  goods 
generally.  If  he  could  do  this,  he  could,  of  course,  provide 
by  contract  against  liability  for  losses  occurring  from  the  neg- 
ligence of  himself  or  his  servants,  which,  as  we  have  seen,  it 
is  competent  for  the  private  carrier  to  do.  But  according  to 
the  weight  of  authority,  at  least  in  this  country,  as  we  shall 
hereafter  see,'  common  carriers  wiU  not  be  permitted,  under 
any  circumstances  or  in  any  manner,  to  protect  themselves 
against  the  consequences  of  their  own  negligence  in  the  car- 
riage of  either  goods  or  passengers.  They  may  become  the 
carriers  of  goods  gratuitously,  and  the  law  will  then  hold  them 
liable  only  as  mandataries ;  that  is,  only  for  losses  occurring 
through  gross  negligence.  But  so  long  as  they  are  compen- 
sated for  the  carriage  they  are  common  cai'riers,  contract  or 
no  contract.'  A  common  carrier  may,  however,  undoubtedly 
become  a  private  carrier  or  a  bailee  for  hire,  when,  as  a  matter 

1  See  post,  §  248.  Am.  Ex.  Ca,  15  Minn.  270 ;  Bank  ol 

2  Davidson  v.  Graham,  3  Ohio  St  Kentucky  v.  The  Adama  Ex.  Co.,  3 
140 ;  Railroad  Co.  v.  Lockwood,  17  Otto,  180 ;  Kirby  ti.  Adams  Ex;  Ckx,  3 
Wall.  357 ;  Hooper  v.  Wells,  Fargo  <S5  St  Louis  Ct  of  App.  369. 

Ca,  S7  CaL  11;  Christenson  v.  The 
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of  accoramodation  or  special  engagement,  he  undertakesto 
carry  something  which  it  is  not  his  business  to  carry.'  The 
relation  in  such  a  case  is  changed  from  that  of  a  common  car- 
rier to  that  of  a  private  carrier,  and  where  this  is  the  effect 
of  the  special  arrangement,  the  carrier  is  not  liable  as  a  comr 
mon  carrier  and  cannot  be  proceeded  against  as  such.? 

§  45.  Private  carrier  cannot  lecome  common  carrier  hy  con" 
tract. —  'Nov  can  the  private  carrier  became  a  common  carrier 
by  contract  with  his  employer.  He  may  assume  liabilities  to 
his  bailor  co-extensive  with  those  of  the  public  carrier  a-t  com- 
mon law,  and  may  undertake  to  carry  upon  terms  which  may 
be  agreed  upon.  He  may,  become  an  insurer  against  all  pos- 
sible Hazards,  and  he  may  say  that  he  will  answer  for  nothing 
but  a  loss  happening  through  his  own  fraud  or  want  of  good 
faith.'  He  may  warrant  the  safety  of  his  chargOj  and  thereby 
put  himself  in  the  "  situation "  of  a  common  carrier  as  to  the 
party  who  has  intrusted  him  with  the  goods.  But  still,  he 
does  not  carry  in  a  public  capacity,  and  does  not  subject  him- 
self to  liability  to  actions  for  refusal  to  carry  nor  for  prefer- 
ences as  to  those  whom  he  will  serve.  He  is  a  carrier  exactly 
according  to  his  contract  and  no  further,  and  may  carry  when 
and  as  he  pleases  and  for  whom  he  pleases,  being  responsible 
only  to  those  for  whom  he  undertakes ;  and  in  actions  against 
him  for  loss  or  damage  to  the  goods,  he  must  be  declared 
against  as  a  private  and  not  as  a  common  carrier.* 

§  46.  Lien  of  private  carrier  on  goods. —  It  seems  not  to  be 
well  settled  whethler  a  private  carrier  for  hire  has  a  lien  upon 
the  goods  in  respect  to  which  he  performs  the  service  or  not. 
There  would  seem  to  be  no  very  satisfactory  reason  why  he 
should  not  have  the  same  right  to  retain  the  goods  until  his 
charges  for  their  carriage  are  paid,  as  the  warehouseman,  the 
wharfinger  or  the  artisan,  who,  by  his  labor  and  skill,  has  added 
to  their  value.'    The  general  rule  certainly  is  that,  where  the 

1  Eallroad   Co.    v.   Lockwood,    17  '  "Wells  v.  Steam  Nav.  Co.,  3  Com- 

Wall.  357 ;    Honeyman  v.  Railroad  stock,  204. 

Co.,  13  Oreg.  353 ;  Central  R.  Co.  v.  *  Kimball  v.  The  Railroad,  26  Vt 

Lampley,  76  Ala  357.  347 ;  Robinson  v.  Dimmore,  3  Bos.  & 

'  2KimbaU  v.  Railroad  Co.,  26  Vt  P.  416. 

249 ;    Honeyman    v.   Railroad   Co.,  ^ « Upon  general  principles,  there 

supra.  seems  to  be  no  reason  why  a  pri¥ate 
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bailee  of  a  chattel  has  increased  its  value  by  his  labor,  he  has 
a  specific  lien  upon  it  for  his  compensation,  which  means  no 
more  than  the  right  to  retain  it  until  his  charges  for  the  par- 
ticular service^ are  paid,  but  not  for  a  general  balance  of  ac- 
count. Upon  similar  grounds  it  has  been  held  that  wharfia- 
gers  and  warehousemen  who  have  rendered  service  in  respect 
to  the  partioi'lar  goods  for  the  owner's  benefit  have  such  a 
lien,  although  their  services  may  have  added  nothing  to  their 
intrinsic  value ; '  and  it  would  seem  that  for  the  same,  and 
even  for  stronger  reasons,  the  same  right  should  be  conceded 
to  the  private  carrier  for  hire.  But  it  seems  to  have  been 
-held  otherwise  in  at  least  one  case  in  this  country.^ 

carrier  should  not  have  a  hen  for    Railroad  Co.,  1  Inter.  St  Com.  Eep. 
performing  services  similar  to  those    at  p.  604. 
rendered  by  a  public  carrier."  Jones        i  Story  on  BaiL  453,  453a. 
on  liens,  §  276.    But  see  Riddle  i>.        ^puHer  u  Bradley,  35  Penn.  St  120. 
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63.  Same  subject — When  liability 

begins. 
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81&  Bridge,  canal  and  turnpike 
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§  47.  Common  ca/rrier  defined. —  A  common  or  public  carrier 
is  one  who  undertakes  as  a  business,  for  hire  or  reward,  to  carry 
from  one  place  to  another  the  goods  of  all  persons  who  may 
apply  for  such  carriage,  provided  the  goods  be  of  the  Mnd 
which  he  professes  to  carry,  and  the  person  so  applying  will 
agree  to  have  them  carried  upon  the  lawful  terms  prescribed 
by  the  carrier;  and  who,  if  he  refuses  to  carry  such  goods 
for  those  who  are  willing  to  comply  with  his  terms,  becomes 
liable  to  an  action  by  the  aggrieved  party  for  such  refusal.^ 


'  The  deiinition  of  a  common  car- 
rier most  usually  adopted  in  this 
country  is  that  of  C.  J.  Parker,  in 
Dwight  V.  Brewster,  1  Pick.  50.  He 
is  there  defined  to  be  "one  who 
"undertakes  for  hire  to  transport  the 
goods  of  such  as  choose  to  employ 
him,  from  place  to  placa"  In  Gis- 
"boum  V.  Hurst,  1  Salk.  349,  he  is  said 
to  be  "any  man  undertaking  for 
hire  to  carry  the  goods  of  aU  persons 
indifferently."  And  this  is  said  by 
C.  J.  Gibson,  in  Gordon  v.  Hutchin- 
son, 1  Watts  &  S.  285,  to  be  "the best 
definition  of  a  common  carrier  in  (its 
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appUcation  to  the  business  of  this 
country."  The  case  of  Gisboum  t'. 
Hurst  was  one  of  trover  for  goods 
which  had  been  put  with  the  carrier's 
wagon  into  a  bam  and  taken  as  dis- 
tress for  the  rent  due  by  the  tenant 
The  carrier  had  been  in  the  habit  of 
carrying  cheese  to  London  and  load- 
ing back  with  goods  for  aU  persons 
indifferently,  and  the  court  held  that 
he  was  to  be  considered  a  common 
carrier  and  in  tlie  exerciseof  a  public 
employment,  and  the  goods  therefore 
privileged  from  distress. 
In  Ghitty  on  Cai-riers,  the  common 
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§  4:7a.  Same  subject — The  essential  cha/racteristics. —  To 
bring  a  person,  therefore,  within  the  description  of  a  common 
carrier  the  following  characteristics  must  appear :  1.  He  must 
be  engaged  in  the  business  of  carrying  goods  for  others  as  a 
public  employment,  and  must  hold  himself  out  as  ready  to  en- 
gage in  the  transportation  of  goods  for  persons  generally  as 
a  business,  and  not  as  a  casual  occupation.  2.  He  must  under- 
take to  carry  goods  of  the  kind  to  which  his  busmess  is  con- 
fined. 3.  He  must  undertake  to  carry  by  the  methods  by 
which  his  business  is  conducted  and  over  his  established  road. 


carrier  is  defined  to  be  one  who,  by 
the  ancient  law,  held  as  it  were  a 
public  office  and  was  bound  to  the 
public,  and  who,  to  become  liable  as 
a  common  carrier,  must  exercise  the 
business  of  canying  as  a  public  em- 
ployment, and  must  undertake  to 
carry  goods  for  aU  persons  iadis- 
oriminately  and  hold  himself  out  as 
ready  to  engage  in  the  transportation 
of  goods  for  hire  as  a  business,  and 
not  as  a  casual  occupation. 

"  Common  carriers,"  says  Chancel- 
lor Kent,  "  undertake  generally,  and 
not  as  a  casual  occupation,  and  for  all 
people  indifferently,  to  convey  goods 
and  deliver  them  at  a  place  appointed, 
for  hire,  as  a  business,  and  with  or 
without  a  special  agreement  as  to 
price."    2  Com.  598. 

"  To  bring  a  person,"  says  Judge 
Story,  "  within  the  description  of  a 
common  carrier,  he  must  exercise  it 
as  a  pubUc  employment;  he  must 
undertake  to  carry  goods  for  persons 
generally,  and  he  must  hold  himself 
out  as  ready  to  engage  in  the  trans- 
portation of  goods  for  hire,  as  a  busi- 
ness, not  as  a  casual  occupation  pro 
hoe  vice.  A  common  carrier  has 
therefore  been  defined  to  be  one  who 
undertakes  for  hire  or  reward  to 
transport  the  goods  of  such  as  choose 
to  employ  him,  from  place  to  place." 
Story  on  Bail.  §  495. 

These  definitions  are  substantially 


the  same  and  are  adopted  and  used 
indifferently.  The  one  given  in  the 
text  is  made  somewhat  less  general 
by  confining  the  obligation  to  the 
carriage  of  such  goods  as  the  carrier 
professes  to  carry,  and  by  adding  the 
requirement  on  the  part  of  the  bailor 
of  a  compliance  or  a  readiness  to 
comply  with  the  lawful  terms  pre- 
scribed by  the  earner,  and  his  liabil- 
ity to  an  action  for  a  refusal  to  carry 
according  to  the  course  of  his  em- 
ployment No  carrier  imdertakes  to 
carry  all  sorts  of  goods,  but  only 
such  as  are  of  the  description  he  pro- 
fesses to  carry,  and  even  these  he  is 
not  compelled  to  carry  unless  their 
owner  will  comply  with  his  terms, 
in  prescribing  which  he  is  allowed 
considerable  latitude,  as  we  shaJl  see. 
The  obligation  by  law  to  carry  is 
essential  to  constitute  the  vocation 
of  the  common  carrier,  and  the  ha- 
bility  to  an  action  for  a  refusal  to 
carry  is  said  by  Nesbit,  J.,  in  Fish  v. 
Chapman,  3  Ga.  349,  to  be  perhaps 
the  safest  criterion  of  the  character 
of  the  carrier.  But  a  refusal  to  carry 
cannot  be  made  the  ground  for  an 
action  without  a  comphance  or  offer 
to  comply  with  such  terms  of  the 
carrier  as  he  may  lawfully  impose  as 
the  condition  of  the  service.  See, 
also,  Varble  v.  Bigley,  14  Bush,  698 ; 
Schloss  V.  Wood,  11  CoL  287. 
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4.  The  transportation  must  be  for  hire.  6.  An  action  mast  lie 
against  him,  if  he  refuses  without  sufficient  reason  to  carry 
such  goods  for  those  who  are  willing  to  comply  with  his  terms. 
And  this  duty  or  obligation  to  the  public  by  reason  of  the  pub- 
lic nature  of  the  employment  and  the  increased  resp'onsibihty 
imposed  upon  him  by  the  law  upon  the  grounds  of  public  policy,' 
mainly  distinguish  the  common  from  the  mere  private  carrier 
for  hire.  Each  of  these  characteristics  will  now  be  separately 
considered. 

§  48.  1.  His  employment  must  he  public  in  its  nature.-^ 
What  circumstances  will  be  sufficient  to  invest  the  employ- 
ment of  the  carrier  in  particular  cases  with  the  character  of 
a  public  one,  and  what  professions  or  course  of  deahng  on  his 
part  will  be  considered  as  enough  to  constitute  him  a  com- 
mon carrier  instead  of  a  private  carrier  for  hire,  is,  however, 
sometimes  a  question  of  no  little  difficulty,  and  has  given  rise 
to  considerable  diversity  of  opinion  and  controversy.  The 
criterion  by  which  it  is  to  be  determined  whether  he  belongs 
to  the  one  class  or  the  other  is  generally  considered  to  be, 
whether  he  has  held  himself  out  or  has  advertised  himself  in 
his  dealings  or  course  of  business  with  the  public  as  being 
ready  and  willing,  for  hire,  to  carry  particular  classes  of  goods 
for  all  those  who  may  desire  the  transportation  of  such  goods 
between  the  places  between  which  he  professes  in  this  manner 

iThe  rule  rendering  common  car-  his  hire;  for  other  bailees  for  hire 
riers  liable  for  every  loss,  except  that  and  private  carriers  for  Mre  are  not 
which  is  caused  by  the  act  of  God  or  liable  in  the  same  manner  and  to  the 
the  king's  enemies,  was  not  apart  of  same  extent"  Per  Bockee,  Sea.,  in 
the  ancient  common  law.  It  is  a  com-  Van  Santvoord  v.  St  John,  6  Hill, 
paratively  modern  innovation,  inti-o-  157.  But  per  Holt,  C.  J.,  in  Lane  u 
duced  in  consequence  of  the  growing  Cotton,  1  Salt  143 :"  A  carrier  is  lia- 
commercial  relations  of  the  country,  ble  in  respect  of  his  reward,  and  not 
an  imperfect  police,  imperfect  pro-  of  the  hundreds  being  answerable 
tection  from  the  government,  and  over  to  him;  for  the  hundred  is  lia- 
frequent  losses  by  robbery.  "  The  ble  by  the  statute  of  Winchester,  but 
fii-st  case  in  which  the  principle  was  he  was  so  at  common  law ;  and  the 
recognized  and  settled  is  that  of  reason  why  robbery  did  not  excuse 
Woodliefe  and  Curtis  in  the  thirty-  him  was,  because  it  might  be  by  con- 
eighth  year  of  the  reign  of  Elizabeth,  sent  and  combination  carried  on  in 
And  the  reason  of  the  rule  is  not,  as  such  a  manner  that  no  proof  could  be 
sUted  by  Sir  Edwai-d  Coke,  solely  or  had  of  it" 
principally  because  the  carrier  hath 
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his  readiness  and  willingness  to  carry.  If  he  has  done  so,  he 
is  of  course  to  be  regarded  as  a  common  carrier;  but  if  not, 
he  will  be  treated  only  as  a  private  carrier  for  hire.' 

§  49.  Saim  subject — JExceptional  cases —  Gordon  v.  Hutclv- 
inson. —  This,  however,  seems  not  to  be  the  universal  test; 
and  some  of  the  cases  upon  this  subject  in  this  country  have 
denied  the  necessity  for  any  public  profession  or  undertaking, 
in  order  to  impose  upon  the  carrier  the  character  and  the  con- 
sequent liability  of  the  common  carrier,  and  have  held  that 
one  who  has  never  assumed  the  character  of'  a  public  carrier, 
and  although  his  contract  to  carry  may  be  confined  to  the  one 
particular  instance  or  pro  hao  vice,  as  it  is  termed,  may  assume, 
thereby,  aU  the  responsibility  of  the  common  carrier,  if  he  and 
the  class  of  carriers  to  which  he  belongs  have  been  in  the 
occasional  habit  of  accepting  the  goods  of  others  for  trans- 
portation for  hire.  The  leading  case  upon  this  theory  of  the 
responsibility  incurred  by  such  carriers  is  that  of  Gordon  v. 


'  In  Nugent  v.  Smith,  L.  E.  1,  Com- 
mon Pleas  Div.  19  and  433  (1875), 
which  is  the  latest  English  case  we 
have  upon  this  subject,  it  was  con- 
siderably discussed  in  both  the  com- 
mon pleas  court  and  in  the  court  of 
appeal,  to  which  the  case  was  car- 
ried. In  the  former  court,  Brett,  J.i 
after  referring  to  the  case  of  Fish  v. 
Chapman,  supra,  as  "  a  powerful  and 
business-like  judgment,"  proceeded 
to  say  that  "  the  real  test  whether  a 
man  Is  a  common  carrier,  whether 
by  land  or  water,  therefore,  really  is, 
whether  he  has  held  out  that  he  will, 
so  long  as  he  has  room,  carry  for 
hire  the  goods  of  every  person  who 
wiU  bring  goods  to  him  to  be  carried. 
The  test  is  not  whether  he  is  carry- 
ing as  a  public  employment  or 
whether  he  carries  to  a  fixed  place, 
but  whether  he  holds  out,  either  ex- 
pressly or  by  a  course  of  conduct, 
that  he  will  carry  for  hire,  so  long  as 
he  has  room,  the  goods  of  aU  persons 
indifferently  who  send  him  goods  to 
be  carried.    If  he  does  this,  his  first 
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responsibility  naturally  is  that  he  is 
bound  by  a  promise,  implied  by  law, 
to  receive  and  carry  for  a  reasonable 
price  the  goods  sent  to  hinx  upon 
such  an  invitation.  This  responsi- 
bility is  not  one  adopted  from  the 
Roman  law  on  grounds  of  policy ;  it 
arises  according  to  the  general  prin- 
ciples which  govern  all  implied 
promises.  And  his  second  responsi- 
bility, which  arises  upon  reasons  of 
policy,  is  that  he  carries  the  goods 
upon  a  contract  of  insurance.  This 
policy  has  fixed  the  latter  liability 
upon  common  carriers  by  land  and 
water,  not  because  they  hold  them- 
selves out  to  carry  for  aU  persons  in- 
differently; if  that  were  all,  there 
would  be  no  ground  for  the  policy ; 
it  would  be  without  reason;  many 
other  persons  hold  themselves  out  to 
act  in  their  trade  or  business  for  all 
persons  indifferently  who  wUl  em- 
ploy them,  and  the  policy  in  ques- 
tion is  not  applied  to  such  trades; 
the  policy  is  applied  to  the  trade  of 
common  carriers,  because  when  th^ 


^,50.]  THE   LAW   OF   CAEEIEES. 

Hutchinson,'  which  tearries  the  great  weight  of  the  authority 
of  C.  J.  Gibson,  who  delivered  the  opinion  of  the  court  in 
favor  of  that  view  of  the  question  under  the  circumstances  of 
.diflBculty  which  then  existed  in  the  carrying  business  of  this 
country.  In  this  case,  the  defendant,  who  was  a  farmer,  ap- 
plied at  the  store  of  the  plaintiflF,  to  be  employed  to  haul  a 
load  of  goods  for  him,  from  Lewistown  to  Bellefonte,  on  his 
return  from  the  former  place,  to  which  he  was  going  with  a 
load  of  iron.  He  received  an  order  from  the  plaintiff  and 
loaded  the  goods  upon  his  wagon  for  his  return  trip.  On  the 
way,  the  head  came  out  of  a  hogshead  of  molasses  and  it  was 
wholly  lost.  An  action  was  brought  against  the  carrier  for  its 
value,  and  it  was  held  that  the  farmer,  under  the  circum- 
stances,, had  made  himself  in  this  service  a  common  carrier  and 
was  hable  as  such. 

§  50.  Srnne  subject  —  The  rule  in  England. —  It  was,  how- 
ever, admitted  that  the  rule  was  different  in  England,  and  the 
decision  was  rested  entirely  upon  the  difference  in  the  occu- 
pations of  the  people  and  in  the  means  of '  transportation. 
"  Eiiles,"  it  is  said,  "  which  have  received  their  form  from  the 
business  of  a  people  whose  occupations  are  definite,  regular 
and  fixed,  must  be  applied  with  much  caution  and  no  httle 
qualification  to  the  business  of  a  people  whose  occupations  are 
vagtie,  desultory  and  irregular.  In  England,  one  who  holds 
himsalf  out  as  a  general  carrier  is  bound  to  take  employment 
at  the  current  prices,  but  it  will  not  be  thought  that  he  is 
bound  to  do  so  here.  In  England,  the  obligation  to  carry  at 
request,  upon  the  carrier's  particular  route,  is  the  criterion  of 
the  profession ;  but  it  is  certainly  not  so  with  us.  .  .  .  The 
defendant  is  a  farmer,  but  has  occasionally  done  jobs  as  a 
carrier.  That,  however,  is  immaterial.  He  applied  for  the 
transportation  of  these  goods  as  a  matter  of  business,  and 
conseqi^ently  on  the  usual  conditions.  His  agency  was  not 
sought  m  consequence  of  a  special  confidence  reposed  in  him. 
There  was  nothing  special  in  the  case.  On  the  contrary,  the 
employment  was  sought  by  himself,  and  there  is  nothing  to 

common  law   adopted  that  policy    conditions  which  called  for  the  adop- 
the  business  of  common  carriers  in    tion  of  that  policy." 
England  was  exercised  in  a  particu-       » 1  Watts  &  S.  385. 
lar  manner  and  suhjact  to  particular 
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show  that  it  was  given  on  terms  of  diminished  responsibility." 
And  the  same  judge,  in  the  case  of  Steinman  v.  Wilkins,^  speak- 
ing of  the  common  carrier,  observed  that  in  England  he  was 
bound  by  the  custom  of  the  realm  to  carry  for  all  employers, 
"  but  it  is  by  no  means  certain,"  said  he,  "  that  our  ancestors 
brought  the  principle  with  them  from  the  parent  country  as 
one  suited  to  their  condition  in  a  wilderness.  We  have  no 
trace  of  an  action  for  refusing  to  carry,  and  it  is  notorious  that 
the  wagoners,  who  were  formerly  the  carriers  between  Phila" 
delphia  and  Pittsburg,  frequently  refused  to  load  at  the  cur- 
rent price." 

§  5L  Same  subject — TJieruJe  in  Tennessee. —  In  the  recent 
case  of  Moss  v.  Bettis,'  the  facts  were  that  the  defendant  was 
a  farmer,  but  "  after  his  crops  were  laid  by,"  he  ^ould  run 
boats  for  himself  or  any  one  else  who  would  employ  Mm.  He 
had  built  a  flat-boat  to  transport  to  market  a  cargo  of  his  own 
staves,  but,  at  the  instance  of  the  plaintiff,'  abandoned  that 
project  and  loaded  his  own  and  another  boat  furnished  by  the 
plaintiff  with  the  plaintiff's  lumber,  and  undertook  to  carry  it 
by  river  to  market.  The  boats  struck  some  obstruction  in 
the  river  and  were  sunk,  occasioning  the  loss  of  some  of  the 
lumber;  and  it  was  held  in  the  action  against  him  by  the 
plaintiff  to  recover  its  value,  that  he  was  a  common  carrier  in 
the  performance  of  the  service  for  the  plaintiff,  and  was  liable 
as  such.  The  decision  was  based  mainly  upon  several  pre- 
vious Tennessee  cases,*  which  were  supposed  to  sustain  the 
conclusion  of  the  court. 

§  52.  Same  subject  —  Further  of  the  Tennessee  rule. —  But 
this  exception  by  the  Tennessee  courts  to  the  common  law, 
which  has  brought  into  the  family  ©f  common  carriers  a  class 
which  does  not  properly  belong  there,  seems  to  be  confined  to 
carriers  by  river  craft,  and  to  have  been  first  made  because 

1 7  Watts  &  S.  466.  be  noticed   that   great   importance 

''i  Heisk.  661.  seemed  to  be  given  to  the  fact  that 

'In  this  case  it  was  said  by  the  the  defendant  had  applied  for  em- 

comi}  that  the  liability  of  the  defend-  ployment  to  the  plaintiflE. 

ant  did  not  in  any  degree  depend       *  Craig   v.    Childress,    Peck,    270; 

upon  the  fact  that  the  appUcation  for  Johnson  v.  Friar,  4  Yer.  48 ;  Gordon 

his  employment  in  the  service  had  v.  Buchanan,  5    id.  71;    Turney  v. 

come  from   the   plaintiflE.     But   in  Wilson,  7  id.  340. 

Gordon  v.  Hutchinson,  supra,  it  will 
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the  prevalence  of  this  mode  of  transpprtation  seemed  to  make 
it  necessary  that  such  carriers  should  be  held  to  a  stricter  ac' 
countabihty  than  mere  private  carriers.  To  this  extent  it  is 
still  adhered  to  as  established  by  precedent,  although  it  may 
now  and  then  occasion  a  hardship  to  the  accommodating  car- 
rier, even  when  he  is  not  to  blame,  as  it  seems  to  have  done 
in  the  case  last  stated.  As  to  carriers  by  land,  the  rule  seems 
to  be  as  at  common  law.'  And  although  the  Pennsylvania 
cases,  which  extend  the  exception  to  carriers  by  land,  are  often 
-referred  to  as  authority  of  weight  for  rigidly  including  in  the 
class  of  common  carriers  all  who  legitimately  belong  there, 
the  opinion  expressed  in  them,  that  the  common-law  definition 
of  a  common  carrier  is  inapt  and  inappropriate  in  a  new 
country,  and  was  not  brought  to  this  country  with  the  great 
body  of  the  law  from  the  mother  country,  has  received  judi- 
cial sanction  in  no  other  state  except  Tennessee.^ 


1  Walker  v.  Skipwith,  Meigs,  503. 

■2  Several  cases  in  other  states  are 
uniformly  cited  in  connection  with 
that  of  Gordon  v.  Hutchinson  as  giv- 
ing support  to  the  position  there 
taken,  that  one  may  become  a  com- 
mon carrier  from  a  casual  em;^loy- 
ment  pro  hac  vice.  But  they  will  he 
found  upon  examination  to  add  but 
little  if  any  weight  to  that  view  of 
the  question.  Powers  v.  Davenport, 
7  Blackf.  497,  was  the  case  of  a 
wagoner,  who  undertook  to  carry 
goods  for  the  plaintiff  from  Cincin- 
nati to  CrawfordsviUe,  under  a  writ- 
ten contract  to  deliver  them  in  good 
order  and  condition.  It  was  proven 
that  the  defendajit,  in  order  to  visit 
his  house,  deviated  from  the  direct 
and  customary  route,  and  while  so 
doing  a  bridge  over  which  he  was 
passing  broke  down  and  the  goods 
were  thereby  injured.  He  was  sued 
upon  his  special  undertaking,  and  the 
court  expressly  declined  to  consider 
the  question  whether  he  was  liable  as 
a  common  cai-rier, .  saying  that  the 
question  whether  he  was  carrying 


the  goods  in  that  capacity  was  imma- 
terial But  he  was  held  hable  upon 
his  special  undertaking.  He  would 
have  been  unquestionably  liable  aside 
from  his  contract,  even  as  a  private 
carrier  for  hira  He  had  no  legal 
excuse  for  the  deviation,  and  when 
he  made  it  for  his  own  convenience 
or  pleasure,  he  of  course  took  upon 
himself  the  risk  of  the  consequences 
from  any  accident  which  would  not 
have  occurred  upon  the  direct  route 
which  it  was  a  plain  violation  of  his 
duty  not  to  keep,  and  in  not  keeping 
it  he  was  guilty  of  at  least  ordinary 
negligenca  In  McClure  v.  Richard- 
son, Rice,  215,  defendant  was  sued  as 
the  owner  of  a  boat  of  which  one 
Howzer  was  the  patroon  or  captain, 
and  on  which  the  defendant  used  to 
cai-ry  his  own  cotton  to  market,  occa- 
sionally, however,  taking  cotton  for 
his  neighbors  when  he  did  not  have 
a  load  of  his  own,  for  which  he 
charged  them.  "While  the  boat  was 
on  its  way,  having  on  board  the  cot- 
ton of  the  defendant  and  of  seveitil 
of  his  neighbors,  the  plaintiffapplied 
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§  53.  Same  subject  —  These  exceptional  cases  not  elsewhere 
followed — Illustrations. —  Elsewhere  no  such  exception  has 
been  made,  and  the  carrier  has  been  subjected  to  the  extraor- 
dinary liability  of  the  common  carrier  only  when  it  has  been 
shown  that  by  his  professions,  or  previous  course  of  business, 
he  has  held  himself  out  as  such  a  carrier,  or  when  it  must  .be 
so  presumed  from  the  very  nature  of  his  employment. 

to  the  patroon  to  take  some  of  his  on 
hoard,  which  the  latter  agreed  to  do 
for  an  agreed  freight.  A  part  of  this 
cotton  was,  while  upon  the  boat,  de- 
stroyed by  fire,  and  the  plaintiff  sued 
to  recover  his  loss  from  the  owner  of 
the  boat  The  defense  was  that  the 
patroon  had  no  authority  to  take  on 
board  the  plaintiff's  cotton,  or  to 
make  the  contract  to  carry  ifc  But 
it  was  held  that  under  all  the  circum- 
stances he  did  have  such  authority, 
and  that  the  defendant  was  liable  for 
the  cotton  as  a  common  carrier.  "If 
the  defendant,''  said  the  court,  "had 
previously  employed  his  boat  for  his 
own  purposes  exclusively,  it  could 
not  have  been  fairly  inf eiTed  that  the 
agent  could  do  what  his  employer 
never  had  done;  but  his  employer 
had  used  his  boat  in  some  measure 
for  the  community  in  which  he  lived, 
and,  from  his  coutse  of  dealing  with 
it,  had  held  himself  out  as  a  common 
carrier."  The  liability  as  common 
carrier  was  thus  rested  expressly 
upon  the  ground  of  the  holdmg  out 
to  the  community.  But  the  case 
seems  to  lack  one  necessary  element 
to  complete  the  character  of  common 
carrier,  and  that  is,  the  obhgation  to 
carry  for  those  who  might  apply  and 
theUability  to  an  action  for  a  refusal, 
and  in  this  respect  it  agrees  witii 
Gordon  v.  Hutchinson. 

In  Moses- w  Norris,  4  N.  H.  304,  de- 
cided in  1838,  the  action  was  against 
the  defendant  for  the  loss  of  some 
bars  of  iron  which  he  had  under- 
taken to  carry  from  Portsmouth  to 


Exeter  in  a  sled,  which  on  the  way 
broke  down.  Nothing  is  said  in  the 
report  of  the  case  about  the  nature  of 
the  employment  of  the  defendant 
further  than  j;hat  he  was  a  carrier  for 
hire ;  whether  he  was  a  carrier  for  all 
who  appUed,  or  held  himself  out  as 
such  or  not,  does  not  appear.  But  he 
was  held  liable,  Richardson,  C.  J., 
saying :  "  It  seems  to  be  well  settled 
that  all  persons  cariying  goods  for 
hire  come  under  the  denomination  of 
common  caniers."  But  an  assertion 
so  broad,  if  understood  without  quali- 
fication, is  wholly  untenable  accord- 
ing to  aU  the  authorities,  even  those 
which  are  cited  for  it  in  the  case 
(BuUer's  N.  P.  70;  Eogers  v.  Head, 
Cro.  J.  262 ;  Dale  v.  Hall,  1  Wa  281 ; 
1  SeL  N.  P.  240) ;  and  considering  that 
it  was  said  before  the  law  upon  the 
subject  had  received  any  investigar 
tion  in  this  country,  it  is  entitled  to 
but  little  weight.  In  Chevallier  v. 
Straham,  3  Tex.  115,  the  defendant's 
principal  business  was  farming,  but 
at  a  certain  season  of  the  year  known 
as  the  hauling  season,  he  engaged  in. 
the  carrying  business,  and  ran  his 
wagon  wherever  he  could  procure 
employment  iu  that  way.  Under 
these  circumstances,  he  was  held  lia- 
ble as  a  common  carrier,  the  court 
saying  that  there  were  no  grounds  iu 
reason  why  the  occasional  •  carrier, 
who  periodically,  in  every  recurring 
year,  abandons  his  other  pursuits  and 
assumes  that  of  ti-ansporting  goods 
for  the  pubUc,  should  be  exempted 
from  any  of  the  risks  incurred  by 
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Thns,  in  Samms  v.  Stewart,^  a  case  was  presented  which  was 
very  similar  to  that  of  Gordon  v.  Hutchinson.  In  this  case  it 
appeared  that  Samms  was  a  farmer,  living  at  or  near  New 
Hope,  in  the  vicinity  of  Cincinnati,  and  had  been  in  the  habit 
for  many  years  of  carrying  marketing  from  New  Hope  to 
Cincinnati,  and  that,  when  about  going  to  the  latter  city  with 
marketing,  he  frequently  asked  the  merchants  of  New  Hope 
for  return  loads  of  goods.  On  one  such  occasion  he  received 
from  Stewart  &  McKibben  a  box  of  goods  to  be  carried  from 
Cincinnati  to  New  Hope  in  his  wagon.  The  box  was  stolen 
from  his  wagon  on  the  way,  and  the  action  was  brought  to 
charge  him,  with  tlie  value  of  the  goods  as  a  common  carrier; 
The  court  below,  relying  on  Gordon  v.  Hutchinson,  held  him 
so  liable,  but  the  supreme  court  reversed  the  judgment^  hold- 
ing that  case  to  be  opposed  to  the  current  of  authorities. 
"We  see  no  reason,"  said  the  court,  "why  the  law  apphcable 
to  a  common  carrier  should  be  applied  to  a  farmer  who  makes 
a  personal  application  to  a  merchant  for  a  load  of  goods  on  his 
return  trip  from  market.  The  merchant  has  it  in  his  power 
to  make  such  special  bargain  as  he  chooses  as  to  what  shall  be 
the  liability  of  the  farmer  in  case  the  goods  are  lost.  The 
farmer  has  assumed  no  character  to  the  community  entitling 
him  to  peculiar  confidence,  and  the  merchant  is  left,  as  in  or- 
dinary cases,  to  an  inquiry  as  to  his  character  and  qualifica- 
tions. Nor  do  we  suppose  it  would  make  any  difference  how 
many  applications  of  this  kind  had  been  made  by  the  party 
thus  carrying,  or  to  how  many  different  persons  they  may 
have  been  made,  they  would  still  remain  so  many  special  and 
individual  transactions." 

So  in  Fish  v.  Clark,^  the  facts  were  very  nearly  the  same  as 
in  the  foregoing  case  of  Moss  i).  Bettis.  The  defendants,  one 
of  whom  was  a  manufacturer  of  staves  and  the  other  a  cooper, 
owned  a  boat  in  common  for  the  purpose  of  transporting  their 
staves  and  barrels  to  market.    Wanting  employment  for  their 

those  who  make  the  carrying  busi-  ously,  and  whether  he  might  not  be" 

ness  their  constant  or  principal  ocou-  come  one  by  so  holding  himself  out 

pation.  The  only  question,  therefore,  during  a  certain  period  of  the  year, 
in  this  case,  was,  whether,  to  consti-       •  20  Ohio,  69. 
tute  one  a  common  cai-rier,  he  should       '  3  Lans.  176 ;  S.  C.  49  N.  Y.  123. 
hold  himself  out  aa  such  contiuu- 
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boat,  one  of  them  applied  to  the  plaintiffs  for  a  load  of  freight 
to  New  York,  which  was  given  them.  Defendants  furnished 
hands,  and  one  of  them  commanded  the  boat,  plaintiffs  only 
furnishing  the  freight.  On  the  trip,  by.  a  breakage  in  the 
canal,  and  without  fault  or  negligence  of  the  defendants,  the 
boat  was  sunk.  It  was  proven  that  on  one  or  more  occasions 
during  the  previous  year  the  defendants  had  carried  for  the 
plaintiffs  in  the  same  way.  The  question  was,  whether,  under 
these  circumstances,  the  defendants  were  common  carriers, 
and  it  was  held  that  they  were  UQt.  "  According  to  all  the 
authorities,"  say  the  court,  "it  is  an  essential  characteristic 
of  the  common,  carrier  that  he  hold  himself  out  as  such  to  the 
world ;  that  he  undertake  generally,  and  for  all  persons  indif- 
ferently,, to  carry  goods  and  deliver  them  for  hire,  and  that 
his  public  profession  of  his  employment  be  such  that,  if  he. 
refuse  without  some  just  ground  to  carry  goods  for  any  one 
in  the  course  of  his  employment,  and  for  a  reasonable  and 
customary  price,  he  is  liable  to  an  action."  By  this  test  it 
seemed  clear  that  the  defendants  had  not  performed  the  serv- 
ice for  the  plaintiffs ,  in  the  character  of  common  carriers ; 
and  it  was  further  considered  that  the  fact  that  the  defendants 
had  applied  for  the  employment  could  not  affect  the  question 
of  their  liability  or  of  the  capacity  in  which  they  had  been 
employed.  ' 

§  53a.  Same  subject  —  Further  illustrations. —  So  in  Steele 
v.  McTyer,'  it  appeared  that  a  custom  existed  in  Alabama  to 
build  flat  boats,  load  them  with  cotton  of  any  person  having 
cotton  for  transportation,  and  of  then  running  the  boats  down 
the  river  to  Mobile,  where  the  boats,  when  unloaded,  were  sold 
for  wood  or  lumber,  without  making  any  further  trips.  In 
accordance  with  this  custom,  defendants  had  had  a  flat  boat  con- 
structed, and,  after  taking  on  board  the  cotton  o'f  the  plaintiff 
and  three  other  persons  at  their  respective  landings,  had 

'  31  Ala,  667.  rier,  cannot  be  declared  to  be  such  at 

A  boat   used  by  its   owners   and  the  instance  of  such  agreeing  parties, 

managers  for  their  own  purposes  and  Flautt  v.  Lashley,  36  La.  "Ann.  106. 
those  of  othere  who  agree  to  pay  cer-       A  vessel  chartered  to  transport  a 

tain  rates  .for  the  transportation  of  specific  cargo  only  is  not  a  common 

their  goods  from  one  point  to  an-  carrier.    The  Dan,  40  Fed.  Eep.  691 ; 

other,  and  which  is  not  shown  to  Sumner  v.  Caswell,  30  Fed.  Rep,  249. 
have  been  held  out  as  a  common  car- 

47 


§  54.]  THE   LAW   OF   CAEEIEES. 

started  down  tlie  rirer  to  Mobile.     On  the  way  the  boat  was! 
sunk,  and  the  cotton  of  the  plaintifif  was  lost,  and  an  action 
was  brought  to  charge  the  defendants  as  common  carriers.  "If 
the  appellants  (the  defendants)  built  or  procured  a  flat  boat," 
said  Walker,  J.,  "  with  which  to  carry  cotton  down  the  Cababa 
river  and  thence  to  Mobile,  though  only  for  a  single  trip,  and 
held  themselves  out  as  ready  and  willing  to  carry  cot1,on  on 
their  boat  for  the  people  generally  who  wished  to  send  their 
cotton  to  Mobile,  then  they  would  be  common  carriers,  and 
those  who  placed  cotton  upon  the  boat  could  not  be  affected 
by  any  private  instructions  which  might  have  been  given  to 
the  master  of  the  boat  as  to  the  point  on  the  river  above 
which  he  was  to  take  on  no  cotton.     On  the  contrary,  if  the 
appellants  did  not  hold  themselves  out  as  ready  and  wiUing 
to  carry  cotton  for  the  public  generally,  to  the  extent  of  a 
proper  load  of  the  boat,  or,  in  other  words,  did  not  constitute 
themselves  the  servants  of  the  public  in  that  business,  but  only 
proposed  to  take  the  cotton  of  some  particular  persons  with 
whom  engagements  were  made,  they  were  not  common  car- 
riers.    If  the  appellants,  having  engaged  a  part  of  the  loading 
for  the  boat,  held  themselves  out  as  ready  to  carry  for  any 
person  or  persons  to  the  extent  of  the  remaining  capacity  of 
the  boat,  then  they  would  be  liable  as  common  carriers  to  such 
persons  as  availed  themselves  of  such  offer  of  their  services  to 
the  public  generally  as  carriers.     These  questions,  under  the 
proof,  should  have  been  left  to  the  jury.     .     .    .    The  evi- 
dence that  the  defendants  had  been  in  former  years  engaged 
for  the  public  generally  in  the  transportation  of  cotton  to 
Mobile  on  flat  boats,  would  be  proper  for  the  consideration 
of  the  jury  in  determining  the  question  whether  they  were 
common  carriers ;  but  it  would  not  necessarily  be  conclusive. 
It  might  be  that,  notwithstanding  they  had  previously  acted 
as  common  carriers,  they  had  abandoned  the  service  of  the 
public,  and  were  simply  engaged  in  the  execution  of  special 
contracts.     To  constitute  them  common  carriers,  they  must 
be  engage'd  in  the  service  of  the  public." 

§  54.  Same  subject—  Other  cases  illustrating  general  rule.— 
The  question  of  his  liability  had  been  previously  determmed  in 
favor  of  the  carrier  by  the  New  York  court  and  upon  the  same 

4S 


WHO   IS   A   COMMON   CAEEIEE.  [§  55. 

ground  in  Allen  v.  Saolirider/  in  which  the  facts  were  similar. 
The  defendants  being  the  owners  of  a  sloop,  but  not  engaged 
with  it  in  the  business  of  carrying  goods  generally,  and  not 
holding  themselves  out  to  the  world  as  carriers  generally,  were 
applied  to  by  the  plaintiffs  to  make  a  trip  for  them  and  bring 
back  goods,  as  they  had  done  on  a  previous  occasion  for  them. 
On  her  return  the  sloop  was  driven  ashore  and  her  cargo  in- 
jured, for  which  the  plaintiffs  sued.  The  liabihty  of  the  de- 
fendants turned  entirely  on  the  question  whethei^  they  were 
common  carriers  in  the  undertaking  for  the  plaintiffs,  and  it 
was  held  that  such  casual  use  of  the  sloop  did  not  make  its 
owner  a  common  carrier. 

§  55.  Swme  subject  —  The  general  rule  well  settled. —  These 
cases  undoubtedly  state  the  law  as  it  is  settled  in  England  and 
generally  understood  in  this  country ;  and  it  would  seem  clear 
that  no  one  should  be  treated  as  a  common  carrier  unless  he 
has  in  some  way  held  himself  out  to  the  public  as  a  carrier,  in 
such  manner  as  to  render  him  liable  to  an  action  if  he  should 
refuse  to  carry  for  any  one  who  wished  to  employ  him  in  the 
particular  kind  of  service  which  he  thus  proposes  to  under- 
take. Otherwise  he  does  not  come  within  the  description,  nor 
can  he  be  subjected  to  the  liability  of  the  common  carrier 
when  the  goods  have  been  lost  without  negligence.^ 

137  N.  Y.  341.    See,  also,  Fish  v.  ing,  are  referred  to.    But  as  the  opin- 

Clark,  49  N.  Y.  122.  ion  of  Nesbit,  J.,  in  Fish  v.  Chapman, 

2  Story  on  BaiL  495 ;  2  Kent's  Com,  2  Ga.  353,  expresses  the  law  upon  the 
598 ;  Satterlee  v.  Groat,  1  Wend.  272 ;  subject  with  great  force,  and,  as  gen- 
Citizens' Bank  i>.  Nantucket  S.B.  Co.,  erally  admitted,  with  accuracy,  we 
2  Story,  17 ;  Dwight  v.  Brewster,  1  append  a  portion  of  it.  This,  like  the 
Pick.  50;  Forward  uPittard,!  Term,  Pennsylvania  case  of  Gordon  v. 
37 ;  Palmer  v.  G.  J.  Railway,  4  M.  &  Hutchinson,  ante,  was  the  case  of  the 
W.  749 ;  Eiley  v.  Home,  5  Bing.  317 ;  employment  of  a  farmer  who,  never 
Lane  v.  Cotton,  1  Ld.  Raym.  646 ;  having  held  himself  out  as  a  carrier 
Crouch  V.  Railway  Co.,  14  Com.  B.  generally,  was  employed  by  the 
255;  Coggs  v.  Bernard,  1  Smith's  plaintiff  to  cany  goods,  which,  in 
Lead.  Cas.  283  and  notes.  crossing  a   stream   upon   the  way, 

It  would  be  useless  to  multiply  the  were  injured  by  the  upsetting  of  the 

citation  of  authorities  upon  a  propo-  wagon.    After  giving  the  definitions 

sition  which  has  become  one  of  the  Of  a  common  carrier  from  Kent's 

elementary  principles  of  the  law  in  Com.  and  Story  on  Bail,  {ante,  §  47,  n.) 

reference  to  carriers.     Only  a  few,  and  stating  that  he  was  obhged  to 

therefore,  of  the  cases  upon  the  sub-  receive  and  carry  for  all  who  offered 

jectj  which  may  be  considered  lead-  their  goods,  and  could  not  either  by 
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§  56.  Same  suhject—  How  common  carrier  compares  with 
innkeeper. —  There  is  the  same  diflf erence  between  the  common 
or  public  carrier  for  hire  as  between  the  innkeeper  and  th& 
man  who  occasionally,  and  not  as  a  public  business,  entertains 


contract  or  notice  lessen  the  liability 
which  the  law  imposes  upon  him,  the 
learned  judge  proceeded  :  "  It  is  from 
these  definitions  and  the  two  propo- 
sitions stated,  that  we  are  to  deter- 
mine what  constitutes  a  person  a 
common  carrier.  I  infer,  then,  that 
the  business  must  be  habitual  and 
not  casual  An  occasional  undertak- 
ing to  carry  goods  will  not  make  a 
person  a  common  carrier ;  if  it  did, 
then  it  is  hard  to  determine  who,  in 
a  planting  and  commercial  commu- 
nity like  ours,  is  not  ona  There  are 
few  planters  ill  our  state  owning  a 
wagon  and  team  who  dq  not  occa- 
sionally contract  to  carry  goods.  It 
would  be  contrary  to  reason  and  ex- 
cessively burdensome,  nay,  enor- 
mously oppressive,  to  subject  a  man 
to  the  responsibihties  of  a  common 
carrier  who  might,  once  a  year  or 
of  tener  at  long  intervals,  contract  to 
haul  goods  from  one  point  in  the  state 
to  another.  Such  a  rule  would  be 
exceedingly  inconvenient  to  the 
whole  community ;  for  if  established, 
it  might  become  difiacult  in  certain 
districts  of  our  state  to  procure  trans- 
portation. 

"  The  undertaking  must  be  general 
and  for  all  people  indifferently.  The 
undertaking  may  be  evidenced  by  the 
carrier's  own  notice  or  practically  by 
a  series  of  acts,  by  his  known  habitual 
continuance  in  this  line  of  business. 
He  must  thus  assume  to  be  the  serv- 
ant of  the  public ;  he  must  undertake 
for  all  people.  A  special  undertak- 
ing for  one  man  does  not  make  a 
wagoner  or  anybody  else  a  common 
carrier.  I  am  very  well  awai-e  of  the 
importance  of  holding  wagonera  in 


this  country  to  a  rigid  accountability  f 
they  are  from  necessity  greatly 
trusted;  valuable  interests  are  com- 
mitted to  them,  and  they  are  not  al- 
ways of  the  most  careful,  sober  and 
responsible  class  of  our  citizens. 
Still  the  necessity  of  an  inflexible 
adherence  to  general  iiiles  we  cannot 
and  wish  not  to  escape  from.  To 
guard  this  poinl^  therefore,  we  say 
that  he  who  follows  wagoning  for  a 
livelihood,  or  he  who  gives  out  to  the 
world  in  any  intelligible  way  that  lie 
will  take  goods  or  other  things  for 
transportation  from  place  to  place, 
whether  for  a  year,  a  season  or  less 
time,  is  a  common  carrier  and  subject 
to  all  his  liabilities. 

"  One  of  the  obUgations  of  a  com- 
mon carrier,  as  we  have  seen,  is  to 
carry  the  goods  of  any  person  offer- 
ing to  pay  his  hire :  with  certain  spe- 
cific limitations,  this  is  the  rule.  If 
he  refuse  to  carry,  he  is  liable  to  be 
sued  and  to  respond  in  damages  to 
the  person  aggrieved,  and  this  is  per- 
haps the  safest  test  of  his  character. 
By  this  test,  was  Mr.  Fish  a  common 
carrier?  There  is  no  evidence  to 
make  him  one  but  his  contract  with 
Chapman  &  Boss.  Suppose,  after 
executing  this  contract,  another  ap- 
plication had  been  made  to  him  to 
carry  goods,  which  he  refused,  could 
he  be  made  liable  in  damages  for 
such  refusal  upon  this  evidence? 
Clearly  not  There  is  not  a  casp  in 
the  books  but  one  to  which  I  shall 
presently  advert,  which  would  make 
him  hable  upon  proof  of  a  single 
carrying  operation.  ,  .  ,  In  con- 
flict with  these  views,  it  has  been 
held  in  Pennsylvania  that '  a  wagoner 
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travelers ;  and  the  test  for  determining  whether  he  who  car- 
ries is  to  be  regarded  as  a  common  carrier  is  the  same  as  that 
which  must  be  applied  when  the  question  is  whether  he  who 
entertains  travelers  or  strangers  is  an-  innkeeper.  There  should 
be  the  same  necessity  in  both  cases  for  a  public  profession, 
or  a  course  of  dealing  which  will  be  equivalent  to  a  profession 
of  being  engaged  in  the  business  for  the  accommodation  of  the 
general  public,  and  there  must  be  the  same  obligation  to  re- 
ceive and  become  accountable  for  the  goods  of  all  who  apply ; 
and  to  make  one  liable  as  an  innkeeper  there  can  be  no  ques- 
tion, upon  the  authorities,  but  that  there  must  be  such  an  as- 
sumption of  the  character  or  "public  holding  out "  in  the  busi- 
ness as  will  put  the  party  under  legal  compulsion  to  entertain  the 
traveling  public.  "  To  render  a  person  liable  as  a  common 
innkeeper,"  says  the  court  in  Lyon  i).  Smith,'  "it  is  not  suffi- 
cient to  show  that  he  occasionally  entertains  travelers.  .  .  . 
The  person  who  occasionally  entertains  others  for  a  reason- 
able compensation  is  no  more  subject  to  the  extraordinary 
responsibi^ty  of  an  innkeeper  than  is  he  liable  as  a  common 
carrier  who,  in  certain  special  cases,  carries  the  property  of 
others  from  one  place  to  another  for  hire." 

§  56a.  £.  Goods  must  he  of  land  he  professes  to  carry. —  In 
the  second  place,  in  order  to  charge  One  as  a  common  carrier 
of  goods,  the  goods  in  question  must  be  of  the  kind  to  which 
his  business  is  confined.  'No  carrier  undertakes  to  carry  all 
kinds  of  goods,  but  only  such  as  are  of  the  description  which 
he  professes  to  carry.    A  common  carrier  is,  therefore,  not 

who  carries  goods  for  hire  is  a  com-  of  the  common  law,  and  its   rule 

mon  carrier,  whether  transportation  wholly  inexpedient"     And  in  Har- 

be  his  principal  and  direct  business  lison  v.  Roy,  39  Miss.  396,  it  was  said 

or  an  occasional  incidental  employ-  that  while,  under  the  circumstances 

ment'    Gibson,  0.  J.,    in  Gordon  v.  of  that  case,  the  wagoner  had  made 

Hutchinson,  1  W.  &  S.  285.    This  de-  himself  liable  as  a  common  carrier, 

cision   no    doubt    contemplates    an  if  the  transaction  had  been  a  mere 

undertaking  to  carry  generally  with-  isolated  undertaking,  such  as  he  had 

out  a  special  contract,  and  does  not  not  been  in  the  habit  of  engaging  in, 

deny  to  the  undertaker  the  right  to  and  which  was  foreign  to  his  regular 

define  his  liability.    There  are  cases  and  usual  business,  there  would  have 

in  Tennessee  and  New  Hampshire  been  force  in  the  position  that  he 

which  favor  the  Pennsylvania  rule,  could  not  be  so  held, 
but  there  can  be  but  little  doubt  that        •  1  Iowa,  *184. 
that  case  is  opposed  to  the  principles 
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liable  as  such  -where,  by  special  engagement  or  as  a  matter  of 
accommodation  merely,  he  undertakes  to  carry  a  class  of  goods 
which  it  is  not  his  business  to  carry.*  Illustrations  of  this 
rule  wiU  be  given  in  a  subsequent  section.^ 

§  565.  S.  Must  undertake  to  cmry  hy  customary  means  and 
route. —  Common  carriers  of  goods  do  not  undertake  to  carry 
by  any  or  all  means,  but  only  by  those  means  and  methods' 
and  over  the  route  *  to  which  their  business  is  confined.  Thus 
common  carriers  by  wagon  cannot  be  required  to  carry  by 
railroad,  nor  can  carriers  by  water  be  required  to  carry  by 
land,  nor  can  a  carrier  be  required  to  carry  to  a  point  or  by  a 
route  to  which  his  business  does  not  extend.  And  even  if  a 
carrier  should,  in  a  particular  instance,  undertsike  by  a  special 
contract  to,  carry  goods  by  unusual  and  exceptional  methods  or 
routed,  his  liability  would  be  based  upon  his  contract  and  not 
by  the  ordinary  rules  governing  common  carriers. 

§  57.  4-  Carriage  must  iefor  hire. —  In  the  fourth  place,  com- 
pensation to  the  carrier  in  some  form,  either  by  the  payment 
of  his  price,  or  a  promise,  express  or  implied,  to  pay  it,*  or  a 


1  See  ante,  §  44 ;  Kimball  v.  Railroad, 
26  Vt  349;  Honeyman  v.  Bailroad 
Company,  13  Oreg.  352 ;  Central  Rail- 
road, etc.  Co.  V.  lampley,  76  Ala.  357. 

2  See  post,  §§  77,  78. 

'  Coup  V.  Wabash  Ry.  Co.,  56  Mich. 
111. 

4  Pitlock  V.  Wells,  Fargo  &  Co.,  109 
Mass.  452;  Pittsburg,  etc.  R.  Ca  v. 
Morton,  61  Ind.  539. 

5  In  Citizens'  Bank  v.  The  Nan- 
tucket 8.  B.  Co.,  3  Story,  16,  Judge 
Story  disposes  of  the  question  of  com- 
pensation to  the  carrier  in  the  follow- 
ing language :  "  In  the  next  place,  I 
take  it  to  be  exceedingly  clear  that  no 
pei-son  is  a  common  carrier  in  the 
sense  of  the  law  who  is  not  a  carrier 
for  hire ;  that  is,  who  does  not  receive 
or  is  not  entitled  to  receive  any  rec- 
ompense for  his  services.  The  known 
definition  of  a  common  carrier  in  all 
our  books  fully  establishes  this  result. 
If  no  hire  or  recompense  is  payable 
ex  debito  juatitioe,  but  something  is 


bestowed  as  a  gratuity  or  voluntary 
gift,  then,  although  the  party  may 
transport  either  x>ersons  or  property, 
he  is  not  in  the  sense  of  the  law  a 
common  carrier,  but  he  is  a  mere 
mandatary  or  gratuitous  bailee,  and 
of  course  his  rights,  duties  and  lia- 
bilities are  of  a  very  different  nature 
and  character  from  those  of  a  com- 
mon carrier.  In  the  present  case, 
therefore,  it  is  an  important  inquiiy 
whether,  in  point  of  fact,  the  respond- 
ents were  common  carriers  of  money 
and  bank  notes  and  checks  for  hire 
or  recompense  or  not  I  agree  that 
it  is  not  necessary  that  the  compensa- 
tion should  be  a  fixed  sum  or  known 
as  freight,  for  it  will  be  sufficient  if  a 
hire  or  recompense  is  to  be  paid  for 
the  service  in  the  nature  of  a  quan- 
tum meruit,  to  or  for  the  benefit  of 
the  company.  And  I  further  agree 
that  it  is  by  no  means  necessary  thatj 
if  hire  or  freight  is  to  be  paid,  the 
goods  or  merchandise  or  money  or 
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payment  or  promise  to  pay  for  something  which  will  include 
the  carriage  as  an  incident  thereto,  is  essential  to  constitute 
him  a  common  carrier;  for  if,  as  we  have  seen,'  he  receives  no 
hire,  he  is  merely  a  gratuitous  bailee  or  mandata,ry  and  can  be 
held  liable  only  for  gross  negligence.^  But,  though  he  has  re- 
ceived no  direct  compensation  for  the  particular  service  and 
would  not  be  entitled  to  recover  for  it  eo  nomine,  and  even 
though  by  his  express  contract  he  was  to  receive  nothing  for 
it,  yet  if,  when  all  the  circumstances  are  taken  together,  it 
appears  that  the  compensation  was  paid  or  promised  for  the 
entire  service,  he  wiU  not  be  considered  as  a  gratuitous  bailee  as 
to  any  part  of  it.  As  where  grain  was  shipped  in  sacks,  and 
the  agreement  was  that  the  carrier  was  not  to  charge  for  re- 
turning the  empty  sacks,  it  was  held  that  he  was  not  a  gra- 
tuitous carrier  in  bringing  back  the  sacks,  the  compensation 
paid  nominally  for  the  carriage  of  the  grain  covering  also  the 
service  as  to  the  empty  sacks.'  So  where  the  carrier  was  to 
sell  the  goods  and  return  the  proceeds,  the  freight  .paid  upon 
the  goods  would  also  be  regarded  as  compensation  for  bring- 
ing back  the  proceeds.* 

§  57a.  5.  Action  must  lie  for  refusal  to  carry. —  Lastly,  the 
party  must  be  under  such  a  legal  obligation  to  carry  that  an  ac- 
tion will  lie  against  him  for  a  refusal  without  sufficient  excuse.' 

other  property  should   be   entered  Public  policy  operates  on  those  only 

upon  any  freight  list,  or  the  contract  who  transport  for  reward  or  hire, 

be  verified  by  any  written  memoran-  Where  there  is  no  right  to  remunera- 

dum.  But  the  existence  or  non-exist-  tion,  the  party  who  carries  incurs  no 

ence  of  such    circumstances   may  liability  other  than  that  of  a  gratui- 

nevertheless  be  important  in  ascer-  tons   bailee."    In  Central  Bailroad, 

talning  what  the  true  understanding  etc.  Co.  v.  Lampley,  76  Ala.  357,  cit- 

of  the  parties  is  as  to  the  character  of  ing  Citizens'  Bank  v.  Nantjacket  S.  B. 

the  bailment."    And  see  to  the  same  Co.,  3  Story,  16 ;  Knox  v.  Rives,  14 

purport,  Kirtland  v,  Montgomery,  1  Ala.  249. 

Swan,  453.  a  Pierce  v.  The  Railroad,  33  Wis. 

^Ante,%t6.  387;  Aldridge  v.  The   Railway,  15 

2 "  To  originate  the  exceptional  liar  Com.  B.  K.  S.  583. 

bility  of  the  common  carrier,"  says  *Kemp  v.  Coughtry,  11  Johns.  107 ; 

Clopton,  J.,   "although  founded  on  Harrington   v.    McShane,    3  Watts, 

reasons  of  public  policy,  and  to  create  443 ;  Emery  v.  Hersey,  4  GreenL  407 ; 

the  relation,  there  must  exist  privity  Mosely  v.  Lord,  3  Conn.  389.    See, 

of  contract,  express  or  implied,  and  a  also,  post,  §  566. 

title  to  compensation  for  the  services.  "  Fish  u  Chapman,  2  Ga.  349 ;  Nu- 
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§§  57b-S>8a.]  the  law  of  caeeiees. 

"  The  true  test  of  the  character  of  a  party,  as  to  the  fact 
whether  he  is  a  common  carrier  or  not,"  says  Chief  Justice 
Simpson,  "is  his  legal  duty  and  obligation  with  reference  to 
transportation.  Is  it  optional  with  him  whether  he  will  or 
wiU  not  carry,  or  must  he  carry  for  all?  If  it  is  his  legal  duty 
to  carry  for  all  alike  who  comply  with  the  terms  as  to  freight, 
etc.,  then  he  is  a  common  carrier,  and  is  subject  to  aU  those 
stringent  rules  which,  for  wise  ends,  have  long  since  been 
adopted  and  uniformly  enforced,  both  in  England  and  in  all 
the  states,  upon  common  carriers.  If,  on  the  contrary,  he 
may  carry  or  not  as  he  deems  best,  he  is  but  a  private  indi- 
vidual, and  is  invested,  like  all  other  private  persons,  with  the 
right  to  make  his  own  contracts,  and  when  made  to  stand  upon 
them."  1  "  One  of  the  obligations  of  a  common  carrier,"  says 
Nisbet,  J.,  "  is  to  carry  the  goods  of  any  person  offering  to 
pay  his  hire ;  with  certain  specific  limitations  this  is  the  rule. 
If  he  refuse  to  carry,  he  is  liable  to  be  sued,  and  to  respond 
in  damages  to  the  person  aggrieved,  and  this  is  perhaps  the 
safest  test  of  his  character."  ^ 

§  575.  Regula/r  tri/ps  or  fixed  termini  not  necessary. —  It  is 
not  necessary,  where  the  other  elements  exist,  that  the  carrier 
should  make  regular  trips "  or  travel  only  between  fixed  ter- 
mini.^ 

§  58.  Kind  of  vessel  or  vehicle  and  distance  immaterial.— 
So  it  is  wholly  immaterial  in  what  kind  of  vessel  or  vehicle  or 
for  what  distance  the  carrying  is  done.     Thus  — 

§  58a.  Hoymen,  bargemen,  lightermen;  caiml-loatmen,  etc., 
are  common  carriers. —  Hoymen,  bargemen,  hghtermen,  and, 
in  short,  boatmen  of  every  description  upon  rivers,  canak, 
lakes  or  the  sea,  come  within  the  denomination  of  common 
carriers  if  they  engage  in  the  business  of  carrying  or  trans- 
porting goods  indifferently  for  aU  who  may  employ  them.* 

gent  V.  Smith,  L.  R.  1  C.  P.  Div.  19,  <  Liver  Alkali  Co.  v.  Johnson,  L,  JJ. 

483;   Piedmont  Manuf.   Co.  v.   The  7  Ex.  267 ;  9  id.  338. 

Railroad,  19  S.  C.  853.  "Canal-boatmen  are  common  car- 

1  In  Piedmont  Manuf.  Co.  v.  The  riers  under  ordinary  cii-cumstanoes. 
Railroad,  supra.  Bowman  r.  Teall,  23  Wend.  309 ;  Par- 

2  In  Fish  V.  Chapman,  suprcu  sons  v.  Hardy,  14  Wend.  215 ;  DeMott 
8Pennewilli).  Cullen,  5  Harr.  238.     u   Laraway,  14  Wend.  225;  Hum- 
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[§  585. 


§  685.  Ferrymen  are  common  carriers  when, —  So  ferrymen 
are  common  carriers  as  to  the  baggage  of  their  passengers 
and  as  to  all  goods  or  chattels  which  they  make  it  their  busi- 
ness to  transport ;  or  if  they  hold  themselves  out  to  the  public 
as  engaged  in  the  business  of  ferrying  goods  or  property, 
either  generally  or  of  a  particular  kind.^  But  the  nature  of  a 
ferry  depends  in  a  great  measure  upon,  the  character  of  the 
Toad  of  which  it  forms  a  part.  If  the  road  is  a  footpath,  the 
ferry  may  be  for  foot  passengers  only.  If  it  be  an  ordinary 
highroad,  the  ferry  will  be  not  merely  for  foot  passengers  and 
their  baggage,  but  for  horses  and  carriages  and  all  goods  which 
iaay  be  carried  upon  the  road.^  And  one  who  keeps  a  ferry, 
not  for  public  accommodation,  but  simply  for  the  convenience 
■of  the  customers  of  his  miU,  and  charges  no  ferriage,  is  not  a 
common  carrier,  no  matter  what  advantage  he  may  derive 
from  it  incidentally;'  and  even  though  compensation  may 
sometimes  be  made,  not  as  a  charge,  but  as  a  gratuity.* 


phreys  v.  Eeed,  6  Whart.  435 ;  Fuller 
«.  Bradley,  35  Penn.  St  130.  But  not 
where  they  are  not  public  carriers. 
Fish  V.  Clark,  49  N.  Y.  133 ;  Beckwith 
V.  Frisbie,  33  Vt.  559. 

1  Lewis  V.  Smith,  107  Mass.  334; 
"White  V.  Winnissimmet,  7  Cush.  156 ; 
■Sanders  v.  Young,  1  Head,  219 ;  Fisher 
m.  Clisbee,  12  111.  344 ;  Wilson  v.  Ham- 
ilton, 4  Ohio  St  722 ;  Harvey  v.  Kose, 
■26  Ark.  3 ;  PoweU  v.  Mills,  37  Miss. 
«91;  Griffith  v.  Cave,  33  CaL  535; 
Hall  V.  Renfro,  3  Met  (Ky.)  51 ;  Self 
V.  Dunn,  43  Ga.  528 ;  Cook  v.  Gour- 
din,  3  Nott  &  McC.  19 ;  Rutherford  v. 
McGowen,  1  id.  17 ;  May  v.  Hanson, 
5  Cal.  360 ;  Whitmore  v.  Bowman,  4 
■Greene  (Iowa),  148 ;  Babcock  v.  Her^ 
bert,  3  Ala.  393 ;  Miller  v.  Pendleton, 
8  Gray,  547;  Claypool  v.  McAlister, 
20  III  504;  Albright  v.  Penn,  14  Tex. 
:290;  Smith  v.  Seward,  3  Bgrr,  343; 
Pomeroy  v.  Donaldson,  5  Mo.  36; 
Cohen  v.  Hume,  1  McCord,  439 ;  Lit- 
tlejohn  V.  Jones,  2  McMullan,  '365; 
Clark  V.  Union  Ferry  Co.,  35  N.  Y. 


485 ;  Le  Barron  v.  Ferry  Co.,  11  Allen, 
313. 

^Willoughby  v.  Homdge,  16  Eng. 
L.  &  Eq.  437. 

3  Self  V.  T>imn,  43  Ga.  538. 

^Littlejohnw  Jones,  3  McMullan, 
366. 

While  none  of  the  oases  deny  that 
a  ferryman  who  carries  for  hire  is  a 
common  carrier,  there  is  consider- 
able diversity  of  opinion  as  to  the  ex- 
tent of  the  liability  assumed  by  him. 
In  some  of  the  cases  it  is  held  that  as 
soon  as  the  passenger  comes  with  his 
property  upon  the  ferryman's  boat,^ 
the  property  which  he  brings  with 
him,  whether  inanimate  or  live  stock, 
is  put  ipso  facto  absolutely  into  the 
custody  of  the  ferrypian,  and  if  the 
owner  continues  his  control  over  it 
to  any  extent,  he  does  so  as  the  agent 
of  the  ferryman,  and  the  absolute  re- 
sponsibility of  the  ferryman  as  a  com- 
mon carrier  at  once  commences. 
Fisher  v.  Clisbee,  Powell  v.  Mills, 
Wilson  ■;;.  Hamilton,  supra. 
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THE   LAW   OF   CAEEIEES. 


59.  Proprietors  of  land  vehicles  like  stage-coaches,  omm- 
cwrts,  wagons,  etc.,  are  common  ca/rriers  when.—  The 
proprietors  of  land  vehicles  of  every  kind,  such  as  stage  aud 


La  others  it  -is  said  that  the  pre- 
sumption is,  that  the  property  goes 
into  the  ferryman'scustody  as  a  com- 
mon carrier,  and  that  the  burden  is 
upon  him  of  showing  that  he  did  not 
have  such  control  over  it  as  invested 
him  with  the  character  of  common 
carrier  in  respect  to  itj  and  that  a 
prima  facie  case  is  established 
against  him  if  it  be  shown  that  the 
ferry  was  a  public  one  and  that  the 
property  was  put  upon  the  boat 

And  in  Wyckoffi  v.  The  Ferry  Co., 
53  N.  Y.  32,  where  the  owner  of  a 
horse  and  wagon  drove  upon  a  ferry- 
boat, and,  remaining  in  the  wagon, 
kept  control  of  the  vehicle  and  horse 
until  the  accident  happened,  the  law 
as  to  the  liability  of  the  ferryman  as 
a  common  carrier  was  thus  qualified 
by  Allen,  JT. :  "A  ferryman,"  said  he, 
"  is  not  a  common  carrier  of  the  prop- 
erty retained  by  a  passenger  in  his 
own  custody  and  under  his  own 
control,  and  liable  as  such  for  all 
losses  and  injuries  except  those 
caused  by  the  act  of  God  or  the  public 
enemies.  The  cases  which  go  the 
length  of  holding  that  the  ferryman 
is  chargeable  as  a  common  carrier 
for  the  absolute  safety  of  property' 
thus  carried,  and  that  the  owner,  in 
taking  care  of  the  property  during 
the  passage  of  the  boat,  may  be  re- 
garded as  agent  of  the  ferryman,  do 
not  stand  upon  any  just  principle, 
and  are  not  within  the  reasons  of 
public  policy  upon  which  the  extreme 
liability  of  common  carriers  rests. 
.  .  •  WhUe  ferrymen,  by  reason  of 
tte  nature  of  the  franchise  they  ex- 
ercise and  the  character  of  the 
services  they  render  to  the  public, 
are  held  to  extreme  dihgence  and 
care  and  to  a  stringent  liability  for 


any  neglect  or  omission  of  duty,  they 
do  not  assume  all  the  responsibilities 
of  common  carriers.  Property  car- 
ried upon  a  f  eiTyboat  in  the  custody 
and  control  of  the  owner,  a  passenger, 
is  not  at  the  sole  risk  of  either  the 
feiTyman  or  the  owner.  If  lost  or 
damaged  by  the  act  or  neglect  of  the 
ferryman,  he  must  respond  to  the 
owner.  The  ordinary  rules  govern- 
ing in  actions  for  negligence  apply; 
and  a  plaintiff  cannot  recover  if  he  is 
guilty  of  negligence  on  his  part,  con- 
tributing to  the  loss.  The  liability  of 
a  common  carrier,  in  all  its  extent, 
only  attaches  when  there  is  an  actual 
bailment,  and  the  party  sought  to  be- 
charged  has  the  exclusive  custody 
and  control  of  property  for  carriage^ 
A  ferryman  does  not  undertake 
absolutely  for  the  safety  of  goods 
carried  with  and  under  the  control 
of  the  owner ;  but  he  does  undertake, 
for  their  safety  as  against  the  defects 
and  insufficiencies  of  his  boat  and 
other  appliances  for  the  performance- 
of  the  service,  and  for  the  neglect  or 
want  of  skill  of  himself  and  his  serv- 
ants. At  the  same  time,  the  owner 
of  the  property,  retaining  the  custody 
of  it,  is  bound  to  use  ordinary  care- 
and  diligence  to  prevent  loss  or 
injury."  Fisher  v.  Clisbee;  Powell 
V.  MiUs;  and  Wilson  v.  Hamilton, 
supra,  were  disapproved. 

This  qualification  of  the  liability  of 
the  ferrymen  certainly  seems  reason- 
able when  the  owner  retains  the  cus- 
tody and  management  of  the  prop- 
erty, and  corresponds  with  the  law  in 
reference  to  carriers  of  other  kinds, 
which  requires  a  complete  delivery 
and  an  exclusive  conta-ol  of  the  goods- 
in  order  to  impose  upon  them  the  ab- 
solute responsibility  of  the  common 
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hackney  coaoh.es,'  omnibuses,^  cabs;  drays,  carts,  wagons,  sleds,' 
and  street  cars,*  who  make  it  a  business  to  carry  for  hire  the 
goods  of  such  as  choose  to  employ  them,  even  though  it  may 
be  within  the  limits  of  the  same  town  or  city,  are  reckoned  as 
common  carriers  and  held  liable  as  such.  Stage-coaches  are 
employed  principally  for  the  carrying  of  passengers,  and  were 
formerly  very  extensively  used  for  that  purpose.  The  car- 
riage of  goods,  except  the  luggage  of  passengers,  is  not  strictly 
their  business;  but  in  practice  they  generally  combine  the  car- 
riage of  light  packages  with  their  passenger  traffic,  and  there  is 
no  doubt  but  that  whenever  they  are  so  in  the  habit  of  carrying 
goods  for  hire,  or  are  so  advertised  or  held  out,  their  proprietors 
are  common  carriers  as  to  such  goods.'  But  where  no  such 
usage  exists,  and  the  proprietor  holds  himself  out  to  the  pub- 
lic as  engaged  only  in  the  carriage  of  passengers,  he  cannot  be 
held  liable  as  a  common  carrier,  although  it  may  have  been 
the  practice  of  the  driver  of  the  coach,  without  the  knowledge 
of  the  proprietor,  to  carry  parcels  for  a  compensaition.  But 
if  such  practice  is  known,  and  is  submitted  to  by  the  proprietor 


carrier  for  their  safety.  Tower  v. 
The  Utica  Railroad,  7  Hill,  47 ;  Rich- 
ards V.  The  RaUway,  7  Com.  B.  839 ; 
Midland  Railroad  v.  Bromley,  17 
C.  B.  (O.  S.)  372 ;  Brind  w.  Dale,  8  Car. 
&  P.  307 ;  East  India  Co.  v.  Pullen,  3 
Strange,  690. 

The  same  view  of  the  liability  of 
the  ferryman  is  taken  by  Dewey,  J., 
in  White  v.  Winnissimmet  Co.,  7 
Cush.  155. 

lAs  to  hackney  coaches,  Bonce  v. 
Dubuque,  etc.  Co.,  53  Iowa,  378. 

2  As  to  omnibuses,  Parmelee  v. 
Lowitz,  74  111  116 ;  Dibble  v.  Brown, 
12  Ga.  317;  Parmelee  v.  McNulty,  19 
111.  556.  In  the  last  case,  it  was  said 
that  "the  court  was  authorized  to 
take  notice  that  the  owner  of  an 
omnibus  line  is  a  common  carrier 
just  as  much  as  the  owner  of  a  rail- 
road or  a  line  of  steamboats.  The 
court  will  take  notice  of  the  general 
meaning  of  words,  and  we  know 
that  an  omnibus  line  means  a  line  of 


coaches  for  the  carriage  of  passen- 
gers and  their  baggage." 

«  See  post,  %  61. 

*  As  to  street  cars,  Levi  w  R.  R.  Co., 
11  Allen,  300. 

s  Hollister  v.  Nowlen,  19  Wend.  234 ; 
Cole  V.  Goodwin,  19  Wend.  251; 
Walker  v.  Skipwith,  Meigs,  503; 
Peixotti  V.  McLaughUn,  1  Strob,  468 ; 
Dwight  V.  Brewster,  1  Pick.  50 ;  Mc- 
Henry  v.  The  Railroad  Co.,  4  Har. 
(Del)  448 ;  Frink  v.  Coe,  4  G.  Gi-eene, 
555 ;  Sales  v.  Western  Stage  Co.,  4  Iowa, 
547.  Prima  fade,  the  proprietors  of 
stage-coaches,  used  for  carrying  the 
mails,  passengers  and  their  baggage, 
are  not  to  be  considered  common  car- 
riers as  to  articles  not  strictly  within 
their  line  of  business,  in  the  technical 
sense  of  that  term.  They  may,  how- 
ever, make  themselves  such  by  special 
contract  in  a  particular  case,  or  by 
their  general  course  of  business. 
Powell  V.  Mills,  30  Miss.  231. 
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as  a  part  of  the  compensation  of  the  driver,  the  rule  would  be 
different,  unless  the  owner  of  the  package,  being  informed  of 
the  fact  that  it.  was  not  a  part  of  the  customary  business  of 
the  coach  to  carry  packages,  contracts  with  the  driver,  trust- 
ing solely  to  his  responsibility.'  And  it  has  been  held  that 
where  the  confidence,  under  such  circumstances,  is  reposed  in 
the  driver  alone,  he  cannot  be  held  to  the  responsibility  of  a 
common  carrier,  but  only  to  that  of  an  ordinary  bailee  for 
hire.^  Stage  proprietors,  however,  who  carry  passengers,  are 
liable  as  common  carriers  for  their  baggage,  as  we  shall  here- 
after see. 

§  60.  Yeliicles  carrying  passengers  nsuaUy  liable  as  common 
carriers  only  as  to  baggage. —  As  hacks,  omnibuses,  cabs,  street 
cars  and  the  like  vehicles  are  employed  almost  exclusively  for 
the  conveyance  of  passengers  in  a  city  or  its  vicinity,  a  case 
which  would  make  their  proprietors  liable  as  common  carriers, 
except  for  the  baggage  of  their  passengers,  would  be  excep- 
tional ;  but  such  cases  may  and  undoubtedly  do  occur.  As  to 
such  baggage  they  are  unquestionably  liable  as  common  car- 
riers, in  common  with  all  other  passenger  carriers,  though  this 

1  Dwight  V.  Brewster,  supra;  Beck-  ages  as  a  public  employmenii  be- 
man  •;;.  Shouse,  5  Rawle,  179 :  Butler  v.  cause  his  public  employment  was 
Basing,  2  Car.  &  P.  613 ;  Blanchardu  that  of  a  driver  of  a  stage-coach,  in 
Isaacs,  3  Barb.  383.    See,  also,  §  78.  the  employ  of  others.    It  does  not 

2  Bean  v.  Sturtevant,  8  N.  H.  146.  show  that  he  ever  undertook  to  carry 
In  Sheldon  v.  Robinson,  7  N.  H.  157,  goods  or  money  for  persons  generally, 
it  appeared  that  the  defendant  was  in  although  he  may,  in  fact,  have  taken 
the  employment  of  a  stage  company  all  that  was  offered,  as  a  matter  of 
as  a  driver,  and  that  the  drivers  of  convenience ;  or  that  he  ever  held 
the  stage-coaches  were  generally  in  himself  out  as  ready  to  engage  in  the 
the  habit  of  carrying  packages  of  transportation  of  whatever  was  re- 
money  for  an  insignificant  compen-  quested,  notwithstanding  it  may  have 
sation,  being  the  same,  whether  the  been  unusual  for  him  and  otlier 
package  contained  more  or  less.  This  drivers  (to  refuse)  to  carry  it  This 
compensation  was  received  by  the  was  not  his  general  employment,  and 
drivers  to  their  own  use.  It  did  not  there  is  nothing  to  show  that  he 
appear  that  defendant  had  ever  ad-  would  have  been  liable  had  he  re- 
vertised  or  in  any  way  held  himself  fused  to  take  this  money,  especially 
out  as  ready  to  carry,  farther  than  by  as  he  was  in  the  service  of  another, 
this  habit  of  receiving  what  was  and,  as  such  servant,  might  have  had 
offered  for  cai-riage.  Parker,  J.,  said:  duties  to  perform  inconsistent  with 
"  This  does  not  show  him  to  have  ex-  the  duty  of  a  common  carrier." 
ercised  the  business  of  carrying  pack- 
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was  long  since  disputed,  unless  a  price  distinct  from  the  fare 
of  the  passenger  was  paid  for  its  carriage.'  But  this  author- 
ity has  been  disregarded,  and  the  rule  may  be.  said  to  be  now 
settled  that  all  kinds  of  passenger  carriers  by  receiving,  in  their 
vehicles  or  upon  their  vessels,  passengers  and  their  baggage^ 
subject  themselves  to  the  responsibility  of  common  carriers  of 
goods  in  general  as  to  such  baggage ;  and  they  become  to  this 
extent  common  carriers,  although'  only  the  ordinary  fare  for 
the  trip  has  been  paid  by  the  passenger,  and  even,  indeed, 
when  no  fare  is  shown  to  have  been  paid,  the  passenger  being 
liable  therefor  if  not  paid.^ 

§  61.  Proprietors  of  local  land  vehicles  a/re  common  car- 
riers.—  On  the  other  hand,  the  proprietors  of»land  vehicles 
which  are  not  employed  upon  any  regular  line  of  transporta- 
tion, but  are  used  exclusively  for  the  carriage  of  the  goods  of 
others  for  hire  to  places  in  the  same  town,  city  or  neighbor- 
hood to  which  the  owners  of  such  goods  may  desire  them  to 
be  conveyed,  and  who  may  be  said  to  engage  in  a  sort  of  job- 
bing business  as  carriers,  such  as  drays,  carts,  express  or  de- 
livery wagons,  sleds  and  trucks,  are,  according  to  a  number 
of  authorities  in  this  country,  strictly  common  carriers  as  to 
such  goods.'  Where  the  defendant,  in  the  course  of  his  em- 
ployment, had  undertaken  to  haul  upon  a  sled,  drawn  by  oxen, 
a  hogshead  of  sugar  from  the  river  landing  to  the  store  of  the 
plaintiifs,  and  the  hogshead  rolled  from  the  sled  into  the  river 
and  was  damaged,  he  was  held  liable  as  a  common  carrier. 
"Every  one,"  said  the  court,  "who  pursues  the  business  of 
transporting  goods  for  hire  for  the  public  generally,  is  a  com- 
mon carrier,  i  .  .  ,  Draymen,  cartmen  and  porters,  who 
undertake  tO/  carry  goods  for  hire  as  a  common  employment 
from  one  part  of  a  town  to  another,  come  within  the  definition. 
So  also  does  the  driver  of  a  slide  with  an  ox  team.   The  mode 

iMiddleton  v.  Fowler,  1  Salk.  283;  Com.  598,  n.   City  express  companies 

Upshare  v.  Aides,  1  Comyns,  25.  engaged  in  carrying  the  baggage  of 

2  McGili  V.  Eowand,  3  Barr,  451 ;  travelers  from  one  depot  to  another, 
Hollister  v.  Nowlen,  19  Wend.  234 ;  or  to  hotels,  are,  as  to  such  baggage. 
Cole  V.  Goodwin,  id.  251;  Bomar  u  common  carriers.  Richards  u  West- 
Maxwell,  9  Humph.  631 ;  Hawkins  v.  cott,  3  Bosw.  589 ;  Verner  v.  Sweitzer, 
HofCman,  6  Hill,  586 ;  Brooke  v.  Pick-  83  Penn.  St.  308.  Draymen,  cartmen, 
wick,  4"Bing.  318.  etc.,  are.    Eobertson  v.  Kennedy,  3 

2  Story  on  Bail.   §  496;  3  Kent's  Dana,  481;  Powers  v.  Davenport,  1' 
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of  transporting  is  immaterial;" '  So  where  the  defendant  was 
a  lighterman,  who  carried  goods  between  wharves  and  ships 
for  any  persons  who  chose  to  employ  him,  he  was  held  liable 
as  a  common  carrier.^ 

'  §  62.  Wa/rehousemm,  wharfingers  cmd  forwarders  of  freight, 
when  common  carriers.—  "Warehousemen,  wharfingers  and  for- 
warders of  freight,  so  long  as  they  confine  themselves  to  the 
business  which  their  names  import,  cannot  be  held  liable  as 
common  carriers.  If  goods  are  deposited  with  them  merely 
as  the  initiatory  step  towards  starting  them  m  itinere,  they 
having  undertaken  to  do  no  more  than  to  safely  keep  them 
a,nd  forward  them  when  the  opportunity  offers,  and  being  in 
no  wise  interested  in  their  carriage  after  delivery  to  the  car- 
rier, it  would  be  contrary  to  the  well-settled  principles  of  the 
law  to  hold  them  to  the  responsibilities  of  common  carriers. 
But  if  they  combine  the  two  characters,  treating  the  deposit 
with  them  as  being  merely  for  the  convenience  of  further  car- 
riage or  to  encourage  or  promote  their  business  as  common 
carriers,  they  will  be  held  to  a  strict  liability  as  such  from  the 
time  of  the  delivery  to  them.  In  such  cases  the  deposit  is  a 
mere  accessary  to  the  carriage,  and  for  the  purpose  of  facih- 

Blackf.  497 ;   McHenry  v.  Railroad    for  the  lost  package,  was  not,  in  per- 
Co.,  4  HaiT.  448.  forming  the  service  of  carriage  under 

•Robertson  v.  Kennedy,  3  Dana,    the  circumstances,  a  common  earner. 
430.  -  Of  this  case  Judge  Story  remarks: 

^Ingate  v.  Christie,  3  Car.  &  Kir.  "What  substantial  distinction  is  there 
61.  But  in  Brind  v.  Dale,  8  Car.  &  P.  in  the  case  of  parties  who  ply  for  hire 
307,  it  appeared  that  the  defendant  in  the  carriage  of  goods  for  all  per- 
was  the  owner  of  a  number  of  carts  sons  indififerently,  whether  the  goods 
which  were  kept  ready  to  be  hired  by  are  carried  from  one  town  to  another, 
any  personwho  chose  to  employ  them,  or  from  one  place  to  another  in  the 
eitherbythehour,  day  or  job,  defend-  same  town?  Is  there  any  substantial 
ant, being  what  was  called- a  town  difference  whetlier  the  parties  have 
carman.  One  of  these  carts  was  em-  fixed  termini  of  their  business  or  not, 
ployedby  the  plaintiff  to  carry  certain  if  they  hold  themselves  out  as  ready 
packages  a  short  distance.  The  cart  and  wiUing  to  carry  goods  for  any 
was  driven  by  the  defendant,  plaintiff  persons  whatsoever,  to  or  from  any 
agreeing  to  go  along  with  it  and  keep  places  in  the  same  town  or  in  differ- 
watoh  upon  the  goods.  At  the  end  ent  towns?"  Story  on  Bail  §  496,  n. 
of  the  trip  it  was  found  that  one  of  But  see  what  is  said  on  this  sub- 
the  packages  was  missing.  Lord  Ab-  ject  by  Perley,  J.,  in  Moses  v.  The 
inger  instructed  the  jury  that,  in  his  Railroad,  24  N.  H.  71,  who  treats  the 
opinion,  the  defendant,  who  was  sued    question  as  doubtful,  upon  principle. 
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tating  it,  and  the  liability  as  carrier  begins  with  the  receipt 
of  the  goods.^  - 

§  63.  Same  subject — When  liability  begins. —  But  if  a  per- 
son who  is  at  the  same  time  both  a  warehouseman  and  a  for- 
warding merchant  receive  goods  on  deposit  to  be  forwarded 
by  his  line  according  to  tl^e  future  orders  of  the  owner,  or  if 
anything  is  still  to  be  done  by  the  owner  to  put  them  in  readi- 
ness for  shipment,  he  is  not  chargeable  as  a  carrier,  but  merely 
as  a  warehouseman,  until  such  orders  are  given  or  until  they 
are  put  in  condition  for  carriage ;  as  where  the  goods  are  de- 
posited without  instructions  as  to  their  place  of  destination, 
.  either  by  marks  or  otherwise,  or  to  await  orders,^  or  until  the 
charges  for  the  transportation  are  paid,  if  that  is  required  by 
the  carrier ;  or  if  anything  remains  to  be  done  or  any  expense 
to  be  incurred  to  put  them  in  a  condition  to  bear  transporta- 
tion.' But  if  the  warehouseman  is  also  to  be  the  carrier. or  is 
interested  in  the  carriage,  as  soon  as  the  orders  are  given  to 
forward  the  goods,  or  other  conditions  performed  upon  which 
their  transportation  was  suspended,  he  holds  the  goods  for 
immediate  shipment,  and  his  liability  as  a  common  carrier  at 
once  commences.  But  if  the  warehouseman  or  .forwarding 
agent  have  no  interest  in  the  vessel  or  vehicles  by  which  the 
goods  are  to  be  transported  and  no  interest  in  the  freight  to  be 
earned,  he  will  not  be  liable  as  a  common  carrier,  although  he 
take  upon  himself  to  pay  the  expenses  of  the  transportation 
for  which  he  is  to  receive  compensation  from  the  owner  of 
the  goods.* 

1  Story  on  Bail.  §  536 ;  Forward  v.  public.    Railway  Co.    v.  Nichols,  9 

Kttard,  1 T.  R  37 ;  post,  %  88 ;  Schloss  Kans.  253,  253.    Were  the  appellees 

V.  Wood,  11  Colo.  387.    In  this  case  acting  in  the  premises  as  common 

the  court  cite  this  section  with  ap-  carriers  or  forwarders  merely?    This 

proval,  and  say :  "  Whether  a  person  question  should  have  been  submitted 

is  a  common  carrier  depends  wholly  to  the  jury  with  proper  insti-uctions." 

upon  whether  he  holds  himself  out  2  Michigan   Eaikoad   v.  Shurtz,  7 

to  the  world  as  such,  and  he  can  Mich.  515;  Moses  u- The  Railroad,  4 

hold  himself  out  as  a  common  car-  Foster,  71 ;    Rogers  v.  Wheeler,  52 

rier  by  engaging  in  the  business  gen-  N.  Y.  362 ;  O'NeU  v.  The  Railroad,  60 

erally,  or  by  announcing  or  proclaim-  N.  Y.  138 ;  Fitchburg,  eta  Railroad  v. 

jug  it  by  cards,  advertisements,  or  by  Hanna,,  6  Gray,  539;  Barron  v.  El- 

any  other  means  that  would  let  the  diidge,  100  Mass.  455.    See,  also,  §  88. 

public  know  that  he  intended  to  be  a  ^  Wade  v.  Wheeler,  8  Lans.  301. 

common  or  general  carrier  for  the  *  Story  on  Bail  §  503;  Briggs  v. 
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§  64.  Water-<yraft,  railways  and  express  companies  are  chief 
carriers.— But  by  far  the  greater  part  of  the  carrying  busi- 
ness is  now  done  by  sea-going  and  coasting  vessels,  vessels  and 
steamboats  upon  lakes  and  rivers,  canal-boats,  railways  and 
express  companies.  These,  in  fact,  except  in  mere  local  trans- 
portation, have  an  almost  complete  monopoly  of  the  carrying 
trade,  and  have  become  so  identified  with  the  business  that 
the  very  name  of  common  carrier  suggests  them  at  once  to 
the  mind,  and  the  case  in  which  litigation  should  arise,  involv- 
ing the  duties  and  liabilities  of  the  common  carrier,  which  did 
not  concern  one  of  these,  would  be  exceptional. 

§  65.  Owners  of  ships  are  usually  common  carriers. —  Ships 
have  always  been  the  great  carriers  in  the  commerce  of  the 
world ;  but  it  was  not  determined  until  the  time  of  Charles  II., 
in  England,  that  they  were  common  carriers,  and  liable  as 
such.  The  question  there  first  arose  in  the  Court  of  King's 
Bench  in  the  case  of  Morse  i).  Slue,  reported  in  1  Ventris,  190, 
and  it  was  decided,  upon  great  consideration,  as  we  are  told, 
that  the  master  of  the  ship,  although  entirely  blameless,  was 
liable  for  the  goods  which  had  been  intrusted  to  him  for  car- 
riage, the  loss  not  having  occurred  by  the  act  of  God  or  of  the 
king's  enemies,  but  from  robbery.  This  judgment  has  never 
since  been  questioned  and  has  often  been  recognized  by  courts 
of  the  highest  authority  as  incontrovertible  law.'  'And  they 
are  liable  as  common  carriers  whether  the  transportation 
be  from  port  to  port  within  the  same  state  or  country,  or  be- 
yond the  sea,  at  home  or  abroad.^  But,  although  the  owners 
of  ships  are  in  general  terms  said  to  be  common  carriers,  yet 
this  is  to  be  understood  with  the  qualification  that  they  bring 
themselves  within  the  terms  of  the  definition  of  a  common 
carrier;  and  the  question,  whether  common  carrier  or, not, 

The  Railroad,  6  Allen,  346 ;  Piatt  v.  3  Story,  349 ;  Hastings  v.  Pepper,  11 

Hibbard,    7  Cow.    497;    Roberts   v.  Pick.  41 ;  Gage  i'.  Tirrell,  9  Allen,  299 ; 

Turner,  12  Johns.  332 ;  Brown  v.  Den-  Clark  v.  Barnwell,  12  How.  373 ;  Pi-o- 

ison,  3  Wend.  593;  Aokleyu  Kellogg,  peller  Niagara  v.  Cordes,  31  id.  7; 

8  Cow.  233;  Stannard  u  Prince,  64  The    Delaware,  14   Wall.  579;   Hie 

N.  y.  300 ;  Teall  v.  Sears,  9  Barb.  317.  Maggie  Hammond,  9  id.  485. 

1  Laveroni  v.  Drury,  8  Exch.  166 ;        2  Elliott   v.    Rossell,   10   Johns.  1. 

16  Eng.  L.  &  E.  510 ;  Coggs  v.  Ber-  Proprietors  of  ocean  steamships  are 

nard,  Ld.  Raym.  909 ;  Boson  ik  San-  common  carriers.    Liverpool  Steam, 

ford,  3  Salk.  440 ;  King  v.  Shepherd,  Co,  v.  Phenix  Ins.  Co.,  139  U.  S.  397. 
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when  applied  to  a  ship  as  well  as  when  the  question  is  as  to 
the  character  in  which  any  other  vehicle  of  transportation  by 
water  is  employed,  is  to  be  determined  exactly  upon  the  same 
principles  as  when  the  reference  is  to  a  carrier  by  land;  and 
every  ship  which  carries  for  hire  is  not  necessarily  a  common 
carrier.' 

§  66.  Owners  of  steamboats  and  canal-Mats  are  common 
carriers. —  Steam  vessels  engaged  in  the  coasting  trade  and  in 
the  navigatipn  upon  our  bays,  sounds  and  lakes,  are  also  com- 
mon carriers  when  engaged  in  the  carrying  trade  for  the  gen- 
eral public,  as  has  been  repeatedly  held.^  So  steamboats  upon 
our  navigable  rivers,  are  almost  universally  carriers  of  both 
passengers  and  freight,  and  as  to  such  freight  and  the  bag- 
gage of  their  passengers  they  are  strictly  common  carriers ; 
and  at  least  as  to  such  freight  as  is  usually  carried  by  them, 
they  will  be  considered  conclusively  liable  as  common  carriers.* 
And  owners  of  canal-boats  come  strictly  within  the  rule,  if 


1  It  is  stated  by  Mr.  Parsons  in  his 
work  on  Shipping,  p..  174,  and  by 
other  authorities)  that  no  ship  is  a 
common  carrier  that  does  not  ply 
regularly  on  some  definite  route  or  be- 
tween certain  tennini  as  a  packet,  and 
that  a  general  ship  is  not  a  common 
carrier.  The  law  has,  however,  been 
generally  assumed  to  be  otherwise. 
In  the  Liver  Alkali  Co.  v.  Johnson, 
L,  E.  9  Exch.  338,  this  point  came  di- 
rectly before  the  court  of  Exchequer 
Chamber.  The  defendant  was  a  barge 
owner  and  let  out  vessels  for  the  con- 
veyance of  goods  to  any  customers 
who  applied  to  him.  Each  voyage 
was  made  under  a  separate  agi-ee- 
ment  and  a  barge  was  not  let  to  more 
than  one  person.  The  defendant  did 
not  ply  between  any  fixed  termini, 
but  the  customer  fixed  in  each  par- 
ticular case  the  points  of  arrival  and 
departure ;  and  it  was  held,  affirming 
the  judgment  of  the  Court  of  Ex- 
chequer (L.  R.  7  Exch.  367),  that  the 
defendant  had  incurred  the  liability 
of  a  common  carrier  and  was  Uable 


though  the  goods  were  lost  without 
any  fault  on  his  part 

2  Schooner  Eeeside,  3  Sumner,  567 ; 
Crosby  v.  Fitch,  13  Conn.  410;  Mc- 
Clure  V.  Hammond,  1  Bay.  99 ;  Sch'r 
Emma  Johnson,  1  Sprague,  537; 
Oakey  v.  EusseU,  18  Mar.  (La.)  58; 
Parker  v.  Flagg,  26  Me.  181;  The 
Propeller  Commerce,  1  Black,  583; 
The  Niagara  v.  Cordes,  31  How.  36 ; 
Clark  I).  Barnwell,  12  id.  372;  The 
Commander-in-Chief,  1  Wall  51; 
Hastings  v.  Pepper,  11  Pick.  41. 

3  Citizens'  Bank  v.  The  Nantucket 
S.  B.  Co.,  3  Story,  16 ;  Jencks  u  Cole- 
man, 3  Sumner,  221 ;  Gilmore  v.  Car- 
man, 1  Sm.  &  M.  379 ;  McGregor  v. 
Kilgore,  6  Ohio,  358;  Bowman  v. 
Hilton,  11  id.  303 ;  McArthur  v.  Sears, 
31  Wend.  190 ;  Dunseth  v:  Wade,  3 
Scam.  385 ;  Hart  v.  Allen,  2  Watts, 
114 ;  Harrington  v.  M'Shane,  id.  448 ; 
Warden  v.  Greer,  6  id.,  424 ;  Pardee  v. 
Drew,  25  Wend.  459 ;  Porterfield  v. 
Humphreys,  8  Humph.  497;  Ku-t- 
land  V.  Montgomery,  1  Swan,  452; 
Swindler  v.  Hilliard,    3  Rich.   286; 
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they  carry  for  all  persons,  indiflferently,  for  hire,'  but  they 
may  show  that  they  were  merely  private  carriers.* 

§  67.  Railroad  companies  are  common  carriers. —  Eailroad 
companies  are  common  carriers,  whether  made  so  by  the  gen- 
eral statute  or  by  their  charters,  or  not ;  and  whenever  they 
are  made  so  by  the  express  provisions  of  a  law,  such  provisions 
will  be  considered  as  merely  declaratory  of  the  law  as  it 
already  existed,'  and  will  neither  increase  their  duties  and  ob- 
ligations nor  in  any  respect  qualify  their  liability.  They  have 
sometimes  attempted  to  defend  themselves  from  liability  by 
disputing  the  proposition  that  they  were  common  carriers, 
but  the  contention  has  recesived  no  countenance  from  the 
courts,  and  it  has  been  held  in  many  cases,  for  reasons  pecul- 
iarly applicable  to  them,  that,  as  carriers  of  both  passengers 
and  freight,  the  rules  as  to  the  responsibility  of  common  car- 
riers and  of  passenger  carriers  should  be  applied  to  them  with 
full  force.  They  have  been  fostered  by  the  government. 
They  have  franchises  granted  to  them  which  are  not  enjoyed 
by  other  carriers,  and  by  reason  of  the  great  facilities  which 
they  possess  for  the  transportation  of  merchandise  and  all  the 
commodities  of  commerce  they  have  obtained  in  that  business 
almost  a  monopoly  in  land  carriage.    It  is  but  just,  therefore, 

HoUister  v.  Nowlen,  19  Wend.  234 ;  which  the  defendant  was  sued  for 

Cole  V.  Goodwin,  id,  351 ;  Hale  v.  The  the  loss  of  bank  bills  deUvered  to  it 

N.  J.  Nav.  Co.,  15  Conn.  539 ;  Jones  for  carriage,  it  was  contended  that 

V.  Pitcher,  3  Stew.  &  P.  136 ;  Sprowl  neither  the  charter  of  the  road  nor 

V.  Kellar,  4  id.  383 ;  PoweU  v.  Myers,  any  other  law  of  the  state  made  it  a 

36  Wend.  591.  common  carrier  for  any  purpose,  and 

iHyde  v.  The  Trent  Nav.  Co.,  5  certainly  not  one  for  the  carriage  of 
T.  R.  389 ;  The  Trent  Nav.  Co.  v.  bank  bills.  But  the  court  said  in  re- 
Wood,  3  Esp.  137;  Harrington  v.  ply  to  this  objection,  "  We  suppose  it 
Lyles,  3  Nott  &  McCord,  88 ;  Will-  is  not  necessary  that  the  charter 
iams  V.  Branson,  1  Murph.  417 ;  Fuller  should  provide  in  so  many  words 
V.  Bradley,  35  Pa.  St  130 ;  Spencer  that  the  raih-oad  created  by  it  shall 
V.  Daggett,  3  Vt  93 ;  De  Mott  v.  Lara-  be  a  common  carrier.  The  author- 
way,  14  Wend.  335 ;  Arnold  v.  Hal-  ities  are  numerous  to  the  point  that 
lenbake,  5  id.  83 ;  Parsons  v.  Hardy,  such  companies,  using  cars  for  the 
14  id.  315 ;  Bowman  v.  Teal.  33  id.  306 ;  purpose  of  carrying  goods  for  all 
Humphreys  v.  Reed,  6  Whart  435 ;  pei-sons  indiBFerently  for  hire,  and 
Fish  V.  Clai-k,  49  N.  Y.  133.  whose  custom  and  uniform  practice 
See  post,  §  76.  is  to  do  so,  are  common  carriers  and 

3  In  the  case  of  the  Chicago,  etc.  liable   as   such.    There  can  be  no 

R.  R.  V.  Thompson,  19  la  578,  in  doubt  on  this  point" 
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that  in  their  dealings  with  the  public,  whether  as  carriers  of 
goods  or  of  passengers,  they,  should  be  held  to  that  strict  ac- 
countability which  the  public  safety  and  policy  require.  As 
said  by  Shaw,  0.  J.,  in  Norway  Plains  Company  v.  The  Eail- 
road,'  "  that  railroad  companies  are  authorized  by  law  to  make 
roads  as  public  highways,  to  lay  down  tracks,  place  cars  upon 
them  and  carry  goods  for  hire,  are  circumstances  which  bring 
them  within  all  the- rules  of  the  common  law  and  make  them 
eminently  common  carriers.  Their  iron  roads,  though  .built 
in,,]t;he  first  instance  by  individual  capital,  are  yet  regarded  as 
public  roads,  required  by  common  convenience  and  necessity, 
and  their  allowance  by  public  authority  can  only  be  justified 
on  that  ground.  .  .  .  Being  liable  as  common  carriers  the 
rule  of  the  common  law  attaches  to  them,  that  they  are  liable 
for  losses  occurring  from  any  accident  which  may  befall  the 
goods  during  the  transit,  except  those  arising  from  the  act  of 
God  or  a  public  enemy."  And  thus  the  law  has  been  every- 
where held  with  the  most  perfect  unanimity.^ 

The  fact  that  the  road  is  not  yet  fully  completed  and  for- 
mally opened  for  business  will  not  relieve  the  company,  where 
it  has  actually  undertaken  to  carry  in  the  usual  way.'  And  a 
private  individual  operating  the  road  is  a  common  carrier,  the 
same  as  a  corporation  would  be.*  But,  as  has  been  seen,  a 
railroad  company  is  not  liable  as  a  common  carrier  where,  by 
special  agreement,  it  undertakes  to  carry  something  which  it 
is  not  its  business  to  carry,'  or  where  it  departs  from  the  usual 
method  of  doing  business.^ 

§  67a.  Rail/road  receivers,  trustees,  etc.,  a/re  common  car- 
riers,—  So  where  the  railroad  has  passed  out  of  the  control  of 
the  company  and  has  come  under  the  custody  and  management 
of  some  official  representative,  as  a  receiver,  or  a  trustee  for 

1 1  Gray,  263.  23  Cal  323 ;  Elkins  v.  The  Railroad, 

2  Thomas  v.  Th^  Boston,  eta  R.  R.,  3  Foster,  275 ;   East   Tennessee,  etc. 

10   Met.    472 ;    Rogers  _  Locomotive  R.  R.  v.  Nelson,  1  Cold.  272. 

Works  V.  The  Railroad,  5  C.  E.  Green  3  Little  Rock,  etc.  R.  R.  v.  Glidewell, 

(N.  J.),  379 ;  Fuller  v.  The  Railway,  21  39  Ark.  487. 

Conn.  570 ;  Jones  v.  The  Rpilroad,  27  *  Davis  v.  Button,  78  CaL  247. 

Vt  399;  Noyes  v.  The  Railroad,  id.  5  gee  ante,  §  56a. 

110 ;  Root  V.  The  Railroad,  45  N  Y.  6  See  ante,  §  566. 

524 ;  Contra  Costa,  eto^  R.  R.  v.  Moss, 
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bondholders,  who  operates  and  controls  it,  such  receiver 'or 
trustee^  is  liable  as  a  coniraon  carrier. 

§  675.  Street  rmhvays  are  common  carriers. —  Street  rail- 
ways are  common  carriers  of  passengers.'  They  are  also 
chargeable  as  common  carriers  of  goods  and  merchandise- 
where  they  have  also  assumed  the  business  of  transporting^ 
goods  f6r  hire.* 

§  67c.  Sleeping  and,  parlor-car  companies  not  common  car- 
riers.—  As  will  be  seen  in  later  sections,  sleeping  and  parlor- 
car  companies  are  not  liable  as  common  carriers  or  as  inn- 
keepers." 

§  68.  JExpress  eompames  are  common  carriers. —  With 
equal  unanimity,  it  has  been  held  that  express  companies  are 
common  carij-iers  of  such  goods  and  parcels  as  they,  in  their 
line  of  business,  undertake  to  carry.  "  There  are  considera^ 
tions,"  said  the  court  in  Stadhecker -y.  Combs,*  "justifying  a 
strict  application  of  the  law  of  common  carriers  to  express 
companies.  They  profess  to  employ  trusty  agents,  who  are 
charged  with  the  safe  custody  and  speedy  transit  and  dehvery 
of  aU  packages  put  in  their  charge.  The  effect  of  these  in- 
ducements is  in  some  measure  to  Supersede  the  forwarding- 
merchant,  and  to  limit  the  liability  of  railroad  and  steamboat 
companies,  who  may  be  as  faithful,  and  are  certainly  as  re- 
sponsible, agents.  If  they  shall,  by  the  promise  of  decided 
advantages  over  the  usual  modes  of  transportation,  secure 
most  of  the  business  generally  intrusted  to  common  carriers, 
the  public  is  concerned  that  they  should  be  held  to  a  rigid  ful- 
fillment of  the  promise.  They  cannot  attain  a  greater  speed 
than  the  railroad  or  steamboat  which  conveys  them,  and  there 
is  no  proof  that  they  are,  in  other  respects,  more  trustworthy. 
The  only  advantage  which  in  truth  they  can  offer  is  the  safer 
custody  and  more  certain  delivery  of  goods  to  the  consignee 
without  storage.     These  temptations  may  induce  the  puWio  to- 

1  Blumenthal  v.  Brainerd,  88  Vt        '  Citizens  R'y  Co.  v.  Twiname,  HI 
402 ;  Paige  v.  Smith,  99  Mass.  395 ;    Ind.  587. 

Nichols  V.  Smith,  115  Mass.  333.  *  Levi  v.  Railroad  Co.,  11  Allen,  300, 

2  Faulkner  v.  Hart,  44  N.  Y.  Supe-  »  Seepos*,  §  617a  et  seq. 
rior  Ct  471 ;  Sprague  v.  Smith,  39  Vt  «  9  Rich.  (L.  R)  193. 
431 ;  Rogers  v.  Wheeler,  3  Lans.  486 ; 

43  N.  Y.  598. 
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employ  them  at  an  increased  rate,  and  they  have  no  reason 
to  complain  of  an  exact  application  of  the  rule  of  la'w;  which 
enforces  the  responsibility  which  they  voluntarily  assume. 
We  should  be  regardless  of  the  great  interests  daily  com- 
mitted by  the  public  to  the  express  companies,  with  a  confi- 
dence induced  by  their  tempting  offers,  if  their  liability  for  the 
safe  carriage  and  delivery  is  not  rigorously  enforced."  ^ 

§  69.  Same  subject  —  Peculiarities  of  their  business. —  Ex- 
press companies,  however,  conduct  their  business  in  a  manner 
somewhat  different  from  that  pursued  by  other  carriers.  In- 
stead of  providing  their  own  conveyances,  they;  except  for 
the  purpose  of  local  delivery,  employ  the  conveyances  of  other 
carriers,  such  as  steamboats  and  railroads,  for  the  carriage  of 
their  freight,  and,  when  they  employ  the  agency  of  railways 
in  their  traiSc,  they  forward  their  parcels,  not  by  the  ordinary 
freight  trains  of  such  roads,  but  by  those  used  for  more  expedi- 
tious transit,  which  constitutes  one  of  the  principal  advan- 
tages offered  by  them.  Expedition,  promptness,  and  the 
greater  security  they  are  thought  to  afford,  from  the  fact 
that  the  goods  intrusted  to  them  are  supposed  to  be  under 
the  watchful  care  and  direct  supervision  of  their  agents  from 
the  moment  of  their  reception  until  their  final  delivery,  are  the 
great  inducements  to  their  emplpyment.  They  are,  moreover, 
as  we  shall  hereafter  see,  bound  to  a  personal  delivery  of  the 
goods  intrusted  to  them  for  carriage,  a  requirem^ent  which  is 
not  now  exacted  of  any  of  the  other  principal  carriers  of 
goods. 

1  And  see  to  the  same  effect.  South-  cific  Ex.  Co.  v.  Darnell,  63  Tex.  639 ; 

em  Express  Co.  v.  Ci;ook,  44  Ala.  468 ;  Gait  v.  Adams  Ex.  Co.,  4  MacA.  124 ; 

Gulliver  v.  The  Adams  Ex.  Co.,  38  111.  Bemstine  v.  Union  Ex.  Co.,  40  Ohio 

503 ;  Southern  Ex.  Co.  v.  Newby,  36  St.  451 ;  Wells  v.  American  Ex.  Co., 

Ga.  635 ;  Southern  Ex.  Co.  uWomack,  55  Wis.  23;  United  States  -y.  Pacific 

1  Heisk.  256 ;  U.  S.  Ex.  Co.  v.  Back-  Ex.   Co.,  15  Fed.  Eep.  867 ;   United 

man,  38  Ohio  St   144;    Grogan   v.  States  Ex.  Co.  w  Root,  47  Mich.  231 ; 

Adams   Ex.   Co.,  .114   Pa   St.   538;  Adams   Ex.    Co.    v.    McConnell,   27 

Southern  Ex.  Co.  v.  Glenn,  16  Lea,  Kans.  238 ;  Hadd  v.  United  States  Ex. 

472;  Bardwell  v.  American  Ex.  Co.,  Co.,  53  Vt  335;  Southern  Ex.  Co.  v. 

35  Minn.  344 ;  Bennett  v.  Northern  Van  Meter,  17  Fla.  783 ;  Boscowitz  v. 

Ex.  Co.,  12  Ore.  49 ;   Overland  Ex.  Adams  Ex.  Co.,  93  IH.  523 ;  American 

Co.  V.  Carroll,  7  Col.  43 ;  Mather  v.  Ex.  Co.  v.  Smith,  33  Ohio  St.  511. 
American  Ex.  Co.,  138  Mass.  55 ;  Pa- 
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§70.  Same  subject — Attempts  to  secv/re  exemption.— Be- 
cause of  this  peculiarity  in  the  employment  of  the  means  of 
conveyance  afforded  by  others,  the  contention  has  been  made 
by  these  companies  that  they  were  not  common  carriers,  but 
transacted  their  business  in  the  character  of  forwarders  and 
were  not  therefore  liable  for  losses  occurring  from,  the  negli- 
gence of  those  whom  they  thus  employed.  But  this  claim  to 
exemption  from  the  ordinary  liabilities  of  common  carriers 
has  not  been  sustained  by  the  courts.  These  subsidiary  means 
of  transportation  have  been  held  to  be  the  mere  agencies  em- 
ployed ^y  such  companies,  for  whose  acts  they  are  strictly 
responsible ;  *  and  the  carrier  whose  vehicle  is  thus  used  be- 


1  This  argument  was  thus  disposed 
of  in  Buckland  v.  The  Adams  Ex. 
Co.,  97  Mass.  124 :  "  The  name  or  style 
under  which  they  assume  to  carry  is 
wholly  immaterial.  The  real  nature 
of  their  occupation  and  6i  the  legal 
duties  and  obligations  which  it  im- 
poses on  them  is  to  be  ascertained 
from  a  consideration  of  the  kind  of 
service  which  they  hold  themselves 
out  to  the  public  as  ready  to  render 
to  those  who  may  have  occasion  to 
employ  them.  Upon  this  point  there 
is  no  room  for  doubt.  They  exercise 
the  employment  of  receiving,  carry- 
ing and  deliveiung  goods,  wares  and 
merchandise  for  hire  on  behalf  of  all 
persons  who  may  see  fit  to  require 
their  services.  In  this  capacity  they 
take  property  from  the  custody  of  the 
owner,  assume  entire  control  of  it, 
transport  it  from  place  to  place,  and 
deliver  it  at  a  point  of  destination  to 
some  consignee  or  agent  there  au- 
thorized to  receive  it    .    .    . 

"  But  it  is  urged  on  behalf  of  the 
defendants  that  they  ought  not  to  be 
held  to  the  strict  liability  of  a  com- 
mon carrier,  for  the  reason  that  tlie 
contract  of  carriage  is  essentially 
modified  by  the  peculiar  mode  in 
which  defendants  undertake  the  per- 
formance of  the  service.  The  main 
ground  on  which  this  aa-gument  rests 


is  that  persons  exercising  the  em- 
ployment of  express  carriers  or  mes- 
sengers over  railroads  and  by  steam- 
boats cannot,  from  the  very  natoire 
of  the  case,  exercise  any  care  or  con- 
trol over  the  means  of  transportation 
which  they  are  obliged  to  adopt; 
that  the  carriages  and  boats  in  which 
the  merchandise  intrusted  to  them  ia 
placed,  and  the  agents  or  servants  by 
whom  they  are  selected,  are  not  man- 
aged by  them  nor  subject  to  their  di- 
rection or  supervision ;  and  that  the 
rules  of  the  common  law  regulating 
the  duties  and  liabilities  of  carriers, 
having  been  adapted  to  a  different 
mode  of  conducfing  business,  by 
which  the  carrier  was  enabled  to  se- 
lect-his  own  servants  and  vehicles 
and  to  exercise  a  personal  cai-e  and 
oversight  over  them,  are  wholly  in- 
applicable to  a  contract  of  carriage 
by  which  it  is  understood  between 
the  parties  that  the  service  is  to  be 
performed  in  part,  at  least,  by  means 
of  agencies  over  which  the  carrier 
can  exercise  no  management  or  con- 
trol whatever.  But  this  argument, 
though  specious,  is  vmsoimd  Its  fal- 
lacy consists  in  the  assumption  that, 
at  common  law,  in  the  absence  of 
express  stipulation,  the  contract  with 
an  owner  or  consignor  of  goods  de- 
livered to  a  carrier  for  transporta- 
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comes  likewise  liable,  upon  the  principles  of  agency,  to  the 
owner  of  the  goods,  according  to  the  terms  of  his  contract 
with  his  employer.' 

§  71.  /Smne  subject — Cannot  escwpe  Kdbility  hy  assuming 
name  of  "forwarders."  —  These  carriers  have  also  attempted  to 
escape  from  their  liability  as  common  carriers  by  assuming 
the  name  of  forwarders,  and  by  contracting  to  convey  the 


tion  necessarily  implies  that  they  are 
to  be  carried  by  the  party  with  whom 
the  eontract  is  made,  or  by  the  serv- 
ants or  agents  under  his  immediate 
direction  and  controL  But  such  is 
not  the  undertaking  of  the  carrier. 
The  essence  of  the  contract  is  that 
the  goods  are  to  be  carried  to  their 
destination,  unless  the  fulfillment  of 
this  undertaking  is  prevented  by  the 
act  of  God  or  the  public  enemy.  This, 
indeed,  is  the  whole  contract,  w,hether 
the  goods  are  to  be  carried  by  land  or 
water,  by  the  carrier  himself  or  by 
agents  employed  by  him.  The  con- 
tract does  not  imply  a  personal  trust 
which  can  be  executed  only  by  the 
contracting  party  himself,  or  under 
his  supervision  by  agents  and  means 
of  transportation  directly  and  abso- 
lutely within  his  control.  Long  be- 
fore the  discovery  of  steam  power,  a 
carrier  who  undertook  to  convey 
merchandise  from  one  point  to  an- 
other was  authorized  to  perform  the 
service  through  agents  exercising  an 
independent  employment,  which  they 
carried  on  by  the  use  of  their  own 
vehicles  and  raider  the  exclusive  care 
of  their  own  servants.  It  certainly 
never  was  supposed  that  a  person 
who  agreed  to  carry  goods  from  one 
place  to  another,  by  means  of  wagons 
or  stages,  could  escape  liability  for 
the  safe  carriage  of  the  property  over 
any  part  of  the  designated  route  by 
showing  that  the  loss  had  happened 
at  a  time  when  the  goods  were  placed 
by  him  in  vehicles  which  he  did  not 


own,  or  which  were  under  the  charge 
of  agents  whom  he  did  not  select  or 
jPiontpol.  The  truth  is  that  the  par- 
ticular mode  or  agency  by  which  the 
service  is  to  be  performed  does  not 
enter  into  the  conti-act  of  carriage 
with  the  owner  or  consignor." 

The  same  question  was  involved 
and  settled  in  the  same  way  in  the 
case  of  The  Bank  of  Kentucky  v.  The 
Adams  Express  Co.,  3  Otto  (93  U.  S. 
R),  174.  In  this  case,  however,  the 
question  was  decided  the  other  way 
in  the  circuit  court  by  Ballard,  J. 
(Gen.  Law  Jom-nal  1874,  p.  486).  But 
his  judgment  was  reversed  on  error. 
So  in  Hersfield  v.  Adams,  19  Barb; 
577,  this  argument  for  the  express 
cari'ier  prevailed  with  the  court,  and 
it  was  held  that,  having  no  vehicles 
of  his  own  by  which  the  transporta- 
tion could  be  effected,  and  this  being 
known  to  the  sender  of  the  goods, 
the  employment  of  the  means  of 
other  carriers  relieved  the  carrier 
who  had  undertaken  the  forwarding 
of  the  goods  from  responsibility  as  a 
common  carrier  to  their  owner.  But 
this  is  inconsistent  with  the  holding 
of  the  same  court  in  Bussell  v.  Liv- 
ingston, 19  Barb.  346,  and  was  rightly 
denied  to  be  the  law  in  Place  v.  The 
Union  Express  Co.,  2  Hilton,  27.  And 
see  U.  S.  Express  Co.  v.  Backman, 
supra;  Transportation  Co.  v.  Bloch, 
86  Tenn.  392. 

1  New  Jersey  S.  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344. 
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goods  in  that  character.  But  in  this  attempt  they  have  like- 
wise failed;  and  it  has  been  recently  held  that,  when  they  un- 
dertake the  carriage  of  parcels,  it  will  make  no  diflference 
under  what  name  or  assumed  title  they  may  have  done  so. 
The  law,  regardless  of  forms  or  names,  will  look  at  the  real 
transaction,  and  if  the  contract  be  in  fact  one  for  the  trans- 
portation and  delivery  of  the  goods  to  a  consignee,  no  matter 
through  what  agencies  it  is  to  be  effected,  the  undertaking 
wiU  be  construed  as  that  of  a  common  carrier.^ 

§  T2.  Same  subject— Nor  hy  assimiing  name  of  "dispatch 
company,"  "fast freight  Une,"  etc.—  Other  carriers,  under  the 
names  of  dispatch  companies,^  fast  freight  lines,'  and  the  like, 
liave  also  come  into  existence,  which  conduct  their  business 
upon  the  same  principle  as  express  companies,  that  is,  by  the 
einployment  of  the  means  of  transportation  furnished  to  them 
by  others,  and  to  which,  for  the  same  reasons,  the  same  rigid 
rule  of  responsibility  as  common  carriers  is  applied.  "We  can- 
not close  our  eyes,"  says  the  court,  in  The  Bank  of  Kentucky  v. 
The  Adams  Express  Company,*  "  to  the  well-known  course 
of  business  in  the  country.  Over  many  of  our  railroads,  the 
contracts  for  the  transportation  of  goods  are  made,  not  with 
the  owners  of  the  roads,  nor  with  the  railroad  companies  them- 
selves, but  with  transportation  agencies  or  companies  which 
have  arrangements  with  the  railroad  companies  for  the  car- 
riage. '  In  this  manner,  some  of  the  responsibilities  of  common 
carriage  are  often  sought  to  be  evaded ;  but  in  vain.  Public 
policy  demands  that  the  right  of  the  owners  to  absolute  secu- 
rity against  the  negligence  of  the  carrier  and  of  all  persons 
engaged  in  performing  the  carrier's  duty  shall  not  be  taken 

J  Christenson  v.  The  Ana.  Ex.  Co.,  Iowa,  229 ;  "Wilde  v.  Merchants'  Disp. 
15  Minn.  270 ;  Read  v.  Spalding,  5  Co.,  47  Iowa,  247 ;  Bancroft  v.  Mer- 
Bosw.  404 ;  Southern  Ex.  Co.  v.  Mc-  chants'  Disp.  Co.,  47  Iowa,  262 ;  Mer- 
Veigh,  20  Gratt.  264;  Bank  of  Ken-  chants'  Disp.  Co.  v.  Bolles,  80  ID.  473; 
tucky  V.  Adams  Ex.  Co.,  93  U.  S.  174.  ■  Merchants'  Disp.  Ca  v.  Leysor,  89  HI 

2  Dispatch  companies  are  common  43 ;  Merchants'  Disp.  Co.  v.  Joesting, 
can-iei-s.  Transportation  Co.  v.  Bloch,    89  111.  153. 

86  Tenn.  392 ;  Merchants'  Disp.  Co.  v.        a  Fast  freight  lines  are  common  car- 
Cornforth,  8  Col  280;  Robinson  v.  ^riers.    Read  v.  Spaulding,  5  Bosw. 
Merchants'  Disp.  Co.,  45  Iowa,  470 ;    895. 
Stewart  v.  Merchants'  Disp.  Co.,  47       *  93  U.  S.  174 

70 


WHO   is   A   COMMON   CAEEIEE.  [§§  73,  74. 

away  by  any  reservation  in  the  carrier's  receipt,  or  by  any 
arrangement  between  him  and  the  performing  company." 

§  73.  Special  circumstances  under  which  ca/rrier  not  deemed 
.to  6e  common  carrier. —  But  it  is  not  to  be  assumed  that  in  all 
these  cases  the  ship,  the  steamboat  or  other  kind  of  carrier 
mentioned  is  necessarily  and  at  all  events  to  be  held  liable  as 
a  coEfimon  carrier  for  a  failure  safely  to  transport  and  deliver 
whatever  may  be  intrusted  to  it.  Many  of  them  will  be  pre- 
sumed to  be  common  carriers.  Courts  will  take  notice  judi- 
cially of  the  fact  that  the  owners  of  ships,  railroads,  steamboats, 
and  all  others  whose  business  it  is  universally  known  is  to 
carry  goods  for  hire,  are  common  carriers  of  certain  classes  of 
goods,  and  no  proof  will  be  required  to  establish  such  fact. 
But  it  win  not  be  presumed  that  the  owners  of  a  stage  hue  are 
■common  carriers  as  to  goods  generally,  because  it  is  well 
known  that  such  lines  are  intended  generally  for  the  carriage 
of  passengers  and  not  of  goods.  In  order,  therefore,,  to  fix 
upon  them  the  liability  of  common  carriers  for  anything  ex- 
cept the  baggage  of  their  passengers,  it  must  be  shown  that 
by  usage,  or  by  their  holding  themselves  out  as  such,  the  public 
is  justified  in  so  regarding  them.  And  even  as  to  such  carriers 
as  WQ  jprima  facie  public  or  common  carriers,  it  may  be  shown 
that,  in  the  particular  instance  or  under  the  circumstances  of 
the  case,  they  did  not  undertake  to  transport  and  are  not  liable 
as  common  carriers.  It  may  be  shown,  for  instance,  that  the 
goods  were  carried  by  the  ship  under  a  charter-party  giving 
to  the  hirer  its  whole  capacity;  in  which  event  the  owner 
would  not  be  a  common  carrier,  but  a  bailee  to  transport  as  a 
private  carrier  for  hire.'  Or  if  the  owner  employ  his  vessel  in 
his  own  business  and  exclusively  on  his  own  private  account, 
and  for  accommodation  takes  goods  on  board  to  be  carried, 
although  it  may  be  for  hire,  he  wiU  not  be  deemed  a  common 
■carrier.^ 

§  74.  Same  subject — Illusl/rations. — "Where  an  attempt  was 
made  to  hold  the  owners  of  a  steamboat  liable  for  money  or 
bank  bills  delivered  to  the  clerk  of  the  boat  to  be  carried  to 
another  point  on  the  river,  it  was  said  that  they  could  not  be 
held  liable.    It  was  conceded  that  they  were  common  carriers 

'  Lamb  v.  Parkman,  1  Sprague,  343.        2  Allen  v.  Sackrider,  87  N.  Y.  841 ; 

Story  on  Bail  §  501. 
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as  to  goods  and  passengers,  and  while  money  and  bank  bills 
were  admitted  to  be  goods  in  a  certain  sense  and  for  certain 
purposes,  they  were  not  ordinarily  so  considered,  it  was  said, 
and  the  ordinary  carrier  of  goods  could  not  be  presumed  to  be 
a  carrier  as  to  them.  And  the  question  was  asked.  Would  the 
owners  have  been  liable  to  an  action  if  the  clerk  had  refused 
to  take  the  money?  ^  And,  in  several  oases  in  which  it  ap- 
peared that  steamboat  companies  had  been  incorporated  for 
the  transportation  of  "  goods,  wares  and  merchandise,"  it  has 
been  held  that  the  companies  were  not  liable  for  packages  of 
money  or  bank  bills,  they  not  being  goods,  wares  or  merchan- 
dise, unless  the  liability  could  be  imposed  by  showing  that,  by 
usage  and  custom,  the  carriage  of  such  packages  had  grown  to 
be  a  part  of  their  business.^  But  where  such  usage  is  shown, 
the  owners  of  the  boat  may  be  held  liable.' 


1  Lee  V.  Burgess,  9  Bush,  652. 

2SewaU  V.  Allen,  6  Wend.  346; 
Citizens'  Bank  v.  The  Nantucket  S.  B. 
Co.,  3  Stoiy,  33. 

3  Kirtland  v.  Montgomery,  1  Swan, 
453 ;  Hosea  v.  McCrory,  13  Ala.  349. 

In  Cincinnati,  etc.  MaU  Co.  v.  Boal, 
15  Ind.  345,  it  was  shown  to  have  been 
long  a  custom  for  the  clerks  of  the 
boats  of  the  line  to  carry  packages  of 
money  from  one  port  to  another, 
without  compensation,  further  than 
the  expectation  that  for  the  favor 
thus  conferred  the  boat  would  be  pre- 
ferred for  freight,  in  case  the  pack- 
age was  accompanied  by  an  order  for 
goods ;  but  it  was  held  that  the  boat 
owners  were  not  liable  for  the  loss  of 
such  packages  because  there  was  no 
fixed  or  certain  remuneration,  nor 
that  any  could  be  recovered ;  and  be- 
cause it  did  not  appear  that  the  cus- 
tom of  carrying  such  packages  had 
grown  up  with  the  knowledge  of  the 
owners,  or  was  other  than  a  mere  ac- 
commodation usage. 

This  question  as  to  the  liability  of 
the  owners  of  steamboats  for  money 
packages  intrusted  to  oflBcers  of  the 
boat  for  carriage  has  been  several 


times  before  the  supreme  court  of 
Missouri,  which  has  uniformly  de- 
clined to  hold  such  owners  liable,  be- 
cause no  weU-known  or  established 
usage  for  such  boats  to  carry  money 
or  bank-notes  for  compensation  as 
was  necessary  to  fix  the  liability  upon 
the  owners  was  proven.  In  White- 
more  V.  The  S.  B.  Caroline,  20  Mo. 
513,  the  language  used  was  that  the 
evidence  showed  "what  usually  ap- 
pears in  actions  of  this  sort  — that 
persons  are  willing  to  have  their 
money  carried  as  a  favor,  and  at  the 
same  time  to  hold  the  boat  liable  for 
its  loss.  Freight  or  money  must  be 
proportioned  to  the  risk  assumed.  No 
owner  of  a  boat  would  permit  her  to 
carry  money  without  a  reward  com- 
pensating for  the  risk  if  he  was  aware 
that  he  would  be  liable  in  the  event 
of  loss.  Persons  use  the  captains  or 
clerks  of  steamboats  to  carry  money 
gratuitously,  and  hire  is  never  heard 
of  until  the  money  is  lost,  and  then 
some  person  is  hunted  up  to  prove 
that  some  time  in  the  course  of  his 
life  he  carried  money  on  a  steamboat 
for  hire,  and  this  is  showing  a  usage. 
If  boats  would  invariably  charge  a 
73 


WHO   IS   A   COMMON   CAEEIEE.  [§§  75,  75a. 

§  75.  Whether  railroad  transporting  cars  iy  contract  is 
common  carri&r. —  And  it  has  been  held  that  if  the  owner  of 
the  goods,  by  contract  with  a  railroad,  hire  from  it  cars  for  the 
loading  and  transportation  of  the  goods,  the  road  agreeing  to 
furnish  the  motive  power  and  the  use  of  its  road  only  in  the 
transportation,  it  will  not  be  considered  that  the  company,  in 
thus  transporting  the  goods,  does  so  in  the  capacity  of  com- 
mon carrier,  and  that  it  wiU  not  be  held  liable  for  any  loss  or 
damage  to  the  goods,  under  such  circumstances,  not  occasioned 
by  its  negligence.'  This,  however,  has  been  disputed,  and  it_ 
has  been  elsewhere  held  that  under  such  circumstances  the 
railroad  company  is  still  liable,  as  a  common  carrier,  for  the 
safety  of  the  goods.^ 

§  75a.  Same  subject— How,  when  railroad  company  does 
not  own  cars —  Ci/rcus  train. — A  similar  question  is  raised 
where  the  railroad  company  does  not  own  or  furnish  the  cars, 
but  agrees  to  furnish  the  track  and  motive  power  for  the 
transportation  of  loaded  cars  owned  or  furnished  by  the  other 
party. 

Thus,  by  virtue  of  a  special  agreement,'  a  railroad  company 
undertook  to  transport  a  circus  and  menagerie  with  aU  its 
horses,  wild  animals,  tents  and  other  paraphernalia,  upon  cars 
owned  and  specially  fitted  up  for  the  purpose  by  the  circus 
proprietors,  and  which  were  loaded  and  regulated  by  the  pro- 
prietors' employees.  The  contract  expressly  stipulated  that 
the  undertaking  was  not  made  by  the  company  as  a  common 

compensating     hire     for     carrying  The   question  was  no   doubt  for- 

money,    and   this   was    imivei-sally  merly  of  much  greater  importance 

known,    the   business    of   carrying  than  now,  when  so  many  other  and 

money  by  boats  would  soon  be  at  an  safer  modes  of  making  remittances 

end.     Persons  cannot  trust  money  of  money  than  by  steamboats  as  car- 

with  clerks,  to  be  carried  as  a  favor,  riers  CEin  be  employed. 

and  afterwards,  when  the  money  is  i  B.  Tenn.  etc.  R.  E.  v.  "Whittle,  27 

lost,  be  permitted  to  show  that  it  was  Ga.  535;  Railroad  v.  Dunbar,  20  111. 

to  be  transported  for  hire.  This  thing  623 ;  Kimball  v.  The  Eaihoad,  26 , Vt 

of  hire  is  scarcely  ever  heard  of  but  247. 

in  the  case  of  loss ;  and  then  to  make  ^  MaUory  v.  The  Railroad,  39  Barb. 

the  boat  or  owner  hable  would  be  488 ;  Hannibal,  etc.  E.  E.  r.  Swift,  13 

great  injustice.  There  is  no  reciproc-  WalL  262. 

ity  in  it"    And  see,  to  the  same  ef-  ^  Coup  v.  "Wabash  K'y  Co.,  56  Mich. 

feet,  Chouteau  v.  The  S.  B.  St  An-  111. 

thony,  16  Mo.  216,  and  20  id.  519., 
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carrier,  and  that  the  company  should  not  be  responsible  for 
damages  arising  from  want  of  care  in  running  of  cars  or  other- 
wise. The  cars  were  made  up  into  two  trains,  which  collided 
and  caused  injury.  In  an  action  against  the  company  it  was 
urged  that  the  undertaking  was  that  of  a  common  carrier  and 
that  the  provisions  for  exemption  from  liability  were  there- 
fore inoperative. 

Said  Campbell,  J. :  "  Unless  this  undertaking  was  one  en- 
tered into  by  the  defendant  as  a  common  carrier,  there  is  very 
little  room  for  controversy.  The  price  was  shown  to  be  only 
ten  per  cent,  of  the  rates  charged  for  carriage,  and  the  whole 
arrangement  was  peculiar.  If  it  was  not  a  contract  of  com- 
mon carriage,  we  need  not  consider  how  far  in  that  character 
contracts  of  exemption  from  liability  may  extend.  In  our 
view,  it  was  in  no  sense  a  common  carrier's  contract,  if  it 
involved  any  principle  of  the  law  of  carriers  at  alL 

The  business  of  common  carriage,  while  it  prevents  any 
right  to  refuse  the  carriage  of  property  such  as  is  generally 
carried,  implies,  especially  on  railroads,  that  the  business  will 
be  done  on  trains  made  up  by  the  carrier  and  running  on 
their  own  time.  It  is  never  the  duty  of  a  carrier,  as  such,  to 
make  up  special  trains  on  demand,  or  to  drive  such  trains 
made  up  entirely  by  other  persons  or  by  their  cars.  It  is  not 
important  now  to  consider  how  far,  except  as  to  owners  of 
goods  in  the  cars  forwarded,  the  reception  of  cars  loaded  or 
unloaded  involves  the  responsibility  of  carriers  as  to  the  own- 
ers of  the  cars  as  such.  The  duty  to  receive  cars  of  other  per- 
sons, when  existing,  is  usually  fixed  by  the  railroad  laws  and 
not  by  the  common  law.  But  it  is  not  incumbent  on  com- 
panies in  their  duty  as  common  carriers  to  move  such  cars  ex- 
cept in  their  own  routine.  They  are  not  obliged  to  accept 
and  run  them  at  all  times  and  seasons  and  not  in  the  ordinary 
course  of  business." 

§  76.  Owners  of  canal  and  ferry-loats  may  show  that  they 
are  not  common  carriers. —  So,  as  we  have  seen,'  the  owner  of 
a  canal-boat  may  show,  when  he  is  sued  for  the  loss  of  the 
goods,  that  he  is  not  a  common  carrier,  but  was  employed  as 
a  private  carrier  for  hire  and  that  he  is  not  therefore  Uable 

iSee  ante,  §  58. 
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for  the  loss.^  And  the  ferry-man  may  show  that  his  ferry  was 
not  intended  or  used  for  public  accommodation,  but  merely 
for  convenience  of  access  to  his  mill,  and  that  he  received  no 
compensation  for  the  ferriage  except  in  the  increase  of  his 
business  as  a  miller,  which,  though  a  benefit  incidentally  ac- 
cruing, does  not  constitute  hire  for  the  service  nor  give  rise  to 
an  obligation  to  pay  for  it. 

§  77.  No  carrier  required  to  carry  every  hind  of  goods. — 
Innumerable  kinds  of  goods  may  be  intrusted  to  carriers ;  and 
no  carrier  can  adapt  his  means  of  conveyance  to  every  kind 
which  may  be  offered.  ISTo  one  is,  therefore,  to  be  understood 
to  be  engaged  in  the  business  universally,  in  this  sense.^  The 
demands  of  commerce  and  business  have  in  this,  as  in  all 
other  vocations,  required  a  division  of  labor,  and  the  character 
and  particular  nature  of  the  business  of  the  common  carrier 
sometimes  become  of  the  greatest,  importance  in  deciding 
upon  the  question  of  his  liability.  The  heaviest  and  bulkiest 
freights  as  well  as  the  lightest  parcels,  from  the  product  of  the 
stone-quarry  to  the  most  delicate  fabric  of  <  the  factory,  seek 
transportation  by  the  common  carrier;  and  the  different  de- 
grees of  care,  labor  and  watchfulness,  as  well  as  the  different 
modes  of  conveyance  required  for  them,  make  it  impossible 
for  him  to  adapt  his  business  to  them'  all.  And  hence,  it  by 
no  means  follows,  from  the  fact  that  the  carrier  is  a  common 
carrier,  that  he  can  be  required  to  carry  all  kinds  of  goods. 
The  word  "  goods,"  Avhen  used  in  defining  his  business,  must 
be  interpreted  to  mean  such  things  as,  from  usage  and  cus- 
tom, his  mode  of  conveyance,  his  public  professions,  the  char- 
acter of  his  particular  trade  or  the  manner  of  conducting  it, 
he  is  to  be  fairly  understood  as  holding  himself  out  to  the 
public  as  ready  to  carry  for  hire. 

§  78.  Same  subject  —  Illustrations. —  A  ferry-man,  whose 
ordinary  employment  is  merely  to  carry  passengers  and  their 
baggage  across  streams,  would  not  be  liable  for  the  loss  of 
money  intrusted  to  his  servants  for  carriage  without  his  knowl- 
edge. And  so  of  the  owners  of  stage-coaches,  whose  busi- 
ness is  limited  to  the  transportation  of  passengers  and  their 

1  Fisk  V.  Clark,  49  N.  Y.  133 ;  Beck-       2  See  ante,  §  56a. 
with  V.  Fi-isbie,  33  Vt.  559. 
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baggage ;  and  of  the  owners  of  wagons,  engaged  as  carriers 
of  such  goods  as  they  are  in  the  habit  of  carrying;  or  of  steam- 
boats, employed  in  the  business  of  carrying  passengers  and 
merchandise ;  unless  it  be  shown  that  the  usage  of  such  car- 
riers has  been  to  accept  money  or  the  like  for  carriage.  "  In 
aU  these  cases  the  nature  and  extent  of  the  employment  or 
business  which  is  authorized  by  the  owners,  on  their  own  ac- 
count and  at  their  own  risk,  and  which,  either  expressly  or 
impliedly,  they  hold  themselves  out  as  undertaking,  furnish 
the  true  limits  of  their  rights,  obligations,  duties  and  Habili- 
ties.  The  question,  therefore,  in  all  cases  of  this  sort,  is. 
What  are  the  true  nature  and  extent  of  the  employment  and 
business  in  which  the  owners  hold  themselves  out  to  the  pub- 
lic as  engaged?  " ' 

So  a  railroad  company  which  does  not  undertake  to  carry 
dogs  cannot  be  held  liable  as  a  common  carrier  to  one  whose 
dog  was  carried  in  violation  of  the  rule  and  by  virtue  of  a 
special  agreement  with  the  baggage-master.-  And  a  railroad 
company  is  not  liable  as  a  common  carrier  to  a  person  whose 
letter  has  been  lost  in  the  mail  which  the  company  had  under- 
taken to  carry  by  contract  with  the  government.' 

§  79.  Hoiv  when  possession  of  goods  not  taken  —  Towing 
boats. —  The  goods  must  also  be  delivered  into  the  actual  cus- 
tody of  the  carrier ;  and  if  they  be  of  such  a  character  that 
the  service  which  he  is  employed  to  perform  in  respect  to 
them  does  not  require  their  actual  possession  and  no  such 
actual  possession  is  taken,  there  is  no  such  bailment  as  is  nec- 
essary to  make  him  a  common  carrier.  Thus,  the  owners  of 
a  steamboat  employed  in  the  towing  of  other  boats  or  ves- 
sels do  not  incur  the  responsibility  of  common  carriers  as  to 
the  tow.  "  It  is  a  misnomer,"  said  Bronson,  J.,  in  "Wells  ■;;. 
The  Steam  Navigation  Company,^  "to  call  the  defendants 
comnion  carriers,  or  carriers  of  any  kind,  in  relation  to  the 
business  of  towing  boats.  Nor  are  they  bailees  of  any  de- 
eper story,  J.,  in  Citizens' Bank  u.  "baggageman's  perquisites.''  Cant- 
The  Nantucket  S.  B.  Co.,  2  Story,  33.    ling  v.  Railroad  Co.,  54  Mo.  385. 

sHoneyman  v.  Railroad,  13  Greg.        3  Central  Railroad  v.  Lampley,  76 
353.    But  company  is  liable  where    Ala.  357. 
dogs  are  permitted  to  be  cai-ried  as       « 3  Corns.  30& 
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soription ;  for  the  property  towed  is  not  delivered  to  them, 
nor  placed  within  their  exclusive  custody  or  control.  It  re- 
mains in  the  possession,  and,  for  most  purposes,  in  the  exclu- 
sive care,  of  the  owners  or  their  servants.  There  is  no  bailment 
within  any  definition  of  that  term  to  be  found  in  the  books. 
But,  whether  a  bailment  or  not,  it  is  clear  that  those  Avho 
tow  boats  and  vessels  are  not  common  carriefs  of  the  things 
towed."  > 


1  The  weight  of  authority  is  very 
decidedly  in  favor  of  the  law  as  thus 
stated.  There  are,  however,  cases  in 
which  a  different  view  is  taken  of  the 
character  of  the  towing  vessel.  In 
Pennsylvania  and  New  York,  the 
.cases  are  numerous  and  uniform  to 
the  effect  that  towing  vessels  are  not 
common  carriers  as  to  the  tow,  but. 
incur  only  the  responsibility  of  ordi- 
nary bailees  for  hira  Hayes  v.  Mil- 
lar, 77  Penn.  St  238 ;  Brown  v.  Clegg, 
63  id.  51 ;  Leonard  v.  Henrickson,  18 
id.  40;  Hayes  v.  Paul,  51  id.  134; 
Merrick  v.  Brainard,  38  Barb.  574; 
The  Arctic  Fire  Ins.  Co.  v.  Austin,  54 
id.  559 ;  Alexander  v.  Green,  3  Hill, 
9;  7  id.  533;  Caton  v.  Eumney,  13 
Wend.  387;  Wells  v.  Steam  Nav. 
Co.,  2  Com.  204;  4  Seld.  375. 

This  position  is  sustained  by  many 
afithorities  elsewhere.  Varble  v.  Big- 
ley,  14  Bush,  698;  Transportation 
Line  v.  Hope,  95  U.  S.  297;  The 
Steamer  New  Philadelphia,  1  Black, 
62 ;  The  Steamer  Webb,  14  Wall.  406 ; 
The  Lyon,  1  Brown's  Adm.  59 ;  The 
Stranger,  id.  281;  The  ©conto,  5 
Biss.  460 ;  The  Merrimao,  2  Sawyer, 
586;  Sproul  v.  Hemmingway,  14 
Pick.  1 ;  The  Pennsylvania,  etc.  Nav. 
Co.  V.  Dandridge,  8  Gill  &  J.  248 ;  The 
Steamboat  Angelina  Corning,  1  Ben. 
109;  The  Princeton,  3  Blatch.  54; 
Abbey  v.  Str.  Stephens,  22  How.  Pr. 
78;  The  Neaffie,  1  Abb.  TJ.  S.  Eep. 
465 ;  Brawley  v.  Watson,  2  Bond,  356 ; 


Stoiy  on  Bail.  §  496 ;  The  Quickstep, 
9  Wall.  665 ;  Wooden  v.  Austin,  51 
Barb.  9 ;  The  Margaret.  94  TJ.  S.  494. 

This  is  also  the  law  of  the  English 
courts.  Symonds  v.  Pain,  6  Hurl  & 
N.  709 ;  The  Minnehaha,  1  Lush.  335 ; 
The  Julia,  14  Moore  P.  C.  210. 

But  the  question  has  been  settled 
the  other  way  in  Louisiana.  Bussey 
V.  The  Trans.  Co.,  24  La.  Ann.  165 ; 
Clapp  V.  Stanton,  20  La.  Ann.  495; 
Smith  V.  Pierce,  1  La.  350.  And 
opinions  favorable  to  this  view  of  it 
have  been  expressed  in  White  v. 
Mary,  6  CaL  462 ;  Walston  v.  Myers, 
5  Jones,  N.  C.  174 ;  and  by  Chancellor 
Kent  in  2  Com.  599. 

In  Ashmore  v.  The  Steam  Towing 
Co.,  4  Dutcher,  180,  the  court  wa^di- 
vided  upon  the  question. 

Where  the  employment  consists  in 
towing  for  short  distances  without 
taking  the  exclusive  control  or  pos- 
session of  the  tow,  it  would  seem  to 
be  plain  that  it  could  not  have  en- 
tered into  the  contemplation  of  the 
parties  that  such  an  extraordinary 
liability  as  that  of  the  common  cai^ 
rier  should  attach  to  the  towing  ves- 
sel But  where  the  absolute  control 
and  management  of  the  tow  is  given 
to  it,  especially  if  for  a  long  voyage, 
as  is  frequently  the  case  with  barges 
and  other  river  ci'af  t  upon  our  west- 
ern rivers,  the  towing  steamer  being 
in  such  a  case  solely  responsible  for 
the  management  of  its  tow,  it  would 
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§  80.  Passenger  ca/rriers  not  common  carriers  of  persons.— 
For  obvious  reasons  which  will  be  hereafter  stated,  carriers 
of  passengers  are  not  common  carriers  as  to  the  persons  of 
those  whom  they  carry.  But  the  two  employments  of  carry- 
ing passengers  and  goods  are  almost  universally  combined  or 
engaged  in  by  the  same  carriers ;  and,  as  we  have  already 
seen,  carriers  of  passengers  become  common  carriers  as  to 
the  baggage  of  their  passengers.  So  that  it  may  be  said  that 
no  carrier  is  exclusively  a  carrier  of  passengers,  the  carriage 
of  the  passenger  necessarily  implying  the  carriage  of  his  bag- 
gage, as  to  which  the  carrier  incurs  the  liability  of  the  com- 
mon carrier.^ 

§  81.  Postmasters,  mail  contractors  and  carriers  not  com- 
mon carriers. —  Postmasters,  mail  contractors  and  mail  car- 
riers, as  has  been  often  decided,  are  not  common  carriers  as 
to  such  things  as  may  be  sent  and  carried  through  the  mails. 
Their  contracts  are  with  the  government,  and  not  with  the 
individuals  who  derive  the  benefit  of  their  services.  They  act 
in  the  character  of  public  agents,  and  not  as  carriers  for  hire, 
and  it  has  been  said  that  there  is  no  analogy  between  such 
agents  and  the  common  carrier.^  So  a  I'ailroad  company  car- 
rying mail  in  pursuance  of  a  contract  with  the  government  is 
not  a  common  carrier  as  to  such  mail.' 

§  81a.  Telegraph  and  telephone  companies  not  common  car- 
riers.—  Nor  by  the  weight  of  authority  can  telegraph  and 
telephone  companies  be  considered  as  common  carriers,  al- 
though the  attempt  has  been  repeatedly  made  to  put  them 
upon  the  same  footing  as  to  liability  for  miscarriage.*    Some 

seem  to  be  a  question  of  considerable  away,  6  BaTb.  633 ;  Lane  v.  Cotton,  1 

doubt   whether   the   towing   vessel  Ld.  Eaym.  646. 

should  not  be  held  hable  as  a  com-  '  Central  Railroad  v.  Lampley,  76 

mon  carrier.    This  distinction  was  Ala.  357. 

noticed  in  Bussey  v.  The  Ti'ans.  Co.,  *  Leonard  v.  The  Telegraph  Co.,  41 
and  in  Ashmore  v.  The  Trans.  Co.,  N.  Y.  544 ;  Tyler  v.  The  West  U.  Tel. 
supra.  Co.,  60  111.  421 ;  Breese  v.  The  U.  S. 
'  See  ante,  §  60.  Tel.  Co.,  48  N.  Y.  133 ;  Western  Union 
2  Story  on  Bail.  §  403 ;  Schroyer  v.  Tel.  Co.  v.  Carew,  16  Mich.  525 ;  Tel- 
Lynch,  8  Watts,  453 ;  Dunlop  v.  Mun-  egraph  Co.  v.  Grlswold,  37  Ohio  St. 
roe,  7  Cranch,  342 ;  Conwell  v.  Voor-  301 ;  Hibbard  v.  Telegraph  Ca,  33 
hees,  13  Ohio,  523 ;  Wiggins  v.  Hath-  Wis.  558 ;  Western  U.  Tel.  Co.  v.  Eey- 
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cases  have,  however,  termed  them  common  carriers  of  mes- 
sages and  common  carriers  of  intelligence,'  and  in  a  recent 
case,^  in  the  United  States  supreme  court.  Chief  Justice  "Waite 
said :  "  A  telegraph  company  occupies  the  same  relation  to 
commerce  as  a  carrier  of  messages  that  a  railroad  company 
does  as  a  carrier  of  goods."  ,  And,  certainly,  though  they  can- 
not be  regarded  strictly  as  common  carriers  in  the  sense  which 
the  phrase  "  common  carrier  "  had  previously  juridically  ac- 
quired, yet  in  their  relations  to  the  public,  in  their  duty  to 
serve  all  impartially,  in  their  duty  to  avoid  discrimination,  if 
not  in  their  responsibility  for  accurate  transmission  of  mes- 
sages, they  occupy  a  position  very  closely  analogous  to  that 
of  common  carriers. 

§  81&.  Log-driving  companies  not  common  carriers. —  So  log- 
driving  and  booming  companies  organized  for  the  purpose  of 
driving,  running,  rafting  and  booming  logs  are  not  common 
carriers  of  the  logs  delivered  to  them  for  that  purpose." 

§  81c.  Drovers  and  agisters  not  common  carriers. —  For  like 
reasons,  drovers  and  agisters  employed  to  drive  cattle  and 
other  animals  are  held  not  to  be  common  carriers.* 

§  81d  Owners  and  managers  of  passenger  elevators. —  In  a 
recent  case  ^  in  Minnesota,  Gilfillan,  C.  J.,  says :  "  The  relation 
between  the  owner  and  manager  of  an  elevator  for  passengers 
and  those  carried  in  it  is  similar  to  that  between  an  ordinary 
common  carrier  of  passengers  and  those  carried  by  him.  The 
same  reason  exists  fot  requiring  on  the  part  of  the  owner  the 
utmost  human  care  and  foresight,  and  for  making  him  respon- 
sible for  the  slightest  degree  of  negligence,  and  also,  in  case  of 

nolds,  77  Va,  173 ;  Kiley  v.  Tdegraph  TeL  Co.  v.  Telegraph  Co.,  66  Md.  399 ; 

Co.,  109  K.  Y.  231 ;  Grinnell  v.  Tel-  State  v.  Telephone  Co.,  —  Fed.  Eep. 

egraph  Co.,  118  Mass.  399 ;  Western  — ;  Louisville,  etc.  Co.  v.  Telegraph 

U.  Tel.  Co.  V.  Munford,  87  Tenn.  190;  Co.,  34  Am.  L.  Keg.  579;  Shearman 

Marr  v.  Telegraph  Co.,  85  Tenn.  539 ;  ,  &  Redfleld  on  NegUgence,  sees.  534, 

Gillis  V.  Telegraph  Co.,  61  Vt  461 ;  535. 

Fowler  v.  Telegraph  Co.,  80  Me.  881.  2  Telegi-aph  Co.  v.  Texas,  105  TJ.  S. 

Telegraph  messenger  company  is  not  460. 

a  common  carrier.    Feiber  v.  Tel.  Co.,  '  Mann  v.  White  River,  etc.  Co.,  46' 

31  Abb.  N.  C.  11.  Mich.  8k 

'Central  Telephone  Co.  v.  'Brad-  ^Angell   on   Carriers,  §§   24,  53; 

bury,  106  Ind.  1 ;  State  v.  Telephone  Story  on  Bailments,  §  448. 

Co.,  17  Neb.   136 ;   Chesapeake,  etc.  >  Goodsell  v.  Taylor,  41  Minn.  207. 
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injury  by  the  breaking  or  giving  way  of  the  elevator,  for  put- 
ting on  him  the  onus  of  proving  that  it  was  through  no  fault 
or  neglect  of  his." 

§  81e.  Bridge,  canal  and  turmpihe  coxntfpanies. —  Bridge/ 
canal  *  and  turnpike  ^  companies  organized  merely  for  the  pur- 
pose of  furnishing  a  thoroughfare  over  which  others  may  trans- 
port goods,  but  not  engaged  in  such  transportation  themselves, 
are  not  common  carriers. 

1  Kentucky,  etc.  Bridge  Co.  v.  Rail-       2  Exchange  Ins.  Co.  v.  Canal  Co., 
roadCo.,,37  Fed.  Eep.  616;  Grigsby    10  Bosw.  180. 
V.  Chappell,  5  Eich.  443.  3  Lake  Superior,  etc.  R  Co.  v.  United 

States,  93  U.  S.  444. 
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82.  The  delivery  must  be  com- 

plete. 

83.  May  be  made  to  agent  of  car- 

rier. 
84    But  not  sufficient  if  agent  not 

authorized  to  receive. 
.84a.  Delivery  to  carrier  by  agent 

of  shipper. 

85.  No  delivery  when  owner  re- 

tains custody. 

86.  Same  subject 

87.  Place  at  which  delivery  must 

be  mada 

88.  Must  be  for  immediate  trans- 

portation. 
S9.    Same  subject  —  When  liabil- 
ity begins. 

90.  Constructive  delivery  —  Rule 

as  to. 

91.  Same  subject. 
93.    Same   subject  —  Limitations 

on  rule. 
'93.    Same   subject  —  Rule  to  be 
appUed  with  caution. 

84.  When  delivery  becomes  com- 

plete. 

■95.  Same  subject  —  Delivery  to 
ships  and  vessels. 

'96.  Same  subject  — Delivery  to 
railroads  and  express  com- 
panies. 

97.  Carrier  not  required  to  stop 

for  goods  except  at  regular 
stations. 

98.  When  carrier  deemed  to  have 

accepted  goods. 
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§  99.    Same  subject. 
99a.  Same  subject  —  Implied   ac- 
ceptance. 

100.  Checking,  etc.,  not  neces- 
sary. 

101.  Delivery  to  ferr^-man,  when 
complete. 

102.  Deliveiy  to  connecting  car- 
rier to  continue  transporta- 
tion. 

102a.  Duty  of  first  carrier  to  effect 
delivery  to  succeeding  car- 
rier. 

103.  When  liability  of  first  carrier 
terminates. 

103a.  Same  subject  —  Duty  when 
succeeding  carrier  neglects 
or  refuses  to  receive  the 
goods. 

1035.  Same  subject  —  How  duty  af- 
fected by  usage. 

104  Agreement  between  carriers 
not  binding  on  owner. 

105.  Same  subject — :  Illustrations. 

106.  Same  subject  —  Cases  holding 
deUvery  coihplete. 

107.  Owner  may  recover  for  goods 
consti-uctively  delivered. 

108.  First  earner  as  foi-warding 
agent  for  owner. 

109.  Can-ier  cannot  become  ware- 
houseman of  the  goods 
while  in  transit. 

110.  Same  subject 

111.  Of  the  carrier's  duty  to  accept 
goods  offered  for  carriage. 

112.  Same  subject  —  Not  obliged 
to  accept  goods  of  a  kind 
he  does  not  profess  to  caiTy. 
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§  113.    Same     subject  — Reasons 
which  will  justify  refusal 
to  accept 
111    Same  subject — Press  of  busi- 
ness. 

115.  Same    subject  — Other    rea- 

sons. 

115a.  Same  subject  — Not  obliged 
to  accept  from  one  not  au- 
thorized to  deliver — Liar 
biUty  if  he  does. 

1156.  Same  subject  —  Remedy  for 
wrongful  refusal. 

116.  Same  subject  —  Carrier  may 

demand    prepayment     of 
freight 

117.  Same    subject  —  Actual    ac- 

ceptance may  waive  rear 
sons  for  refusal 

n.   THE  BILL  OF  LADING. 

118.  No  receipt,  bill  of  lading,  etc., 

necessary. 

119.  Liability  of  carrier   usually 

limited  by  contract 

120.  Contracts  vary  in  form  and 

name. 

131.  Variance  in  duplicate  — Ship- 

'  per's  controls. 

132.  Bills  of  lading  are  both  re- 

ceipts and  contracts. 

133.  Liability    of    carrier    when 

goods  not  received  but  re- 
ceipt given. 

134.  Same  subject — How,  in  case 

of  bona  fide  holder. 
125.    Recitals  as  to    condition  of 

goods,  how  far  conclusive. 
135o.  Conclusiveness  lOf  receipt  as 

to  weight  contents  or  value 

of  goods. 
1356.  Same  subject 
135c.  Same  subject 
136.    Terms  of  biU  of  lading  can- 
not be  varied  by  parol 
126a.  Same     subject  —  Implied 

terms  not  to  be  vai-ied  by 

parol. 


§  1266. 

127. 
128. 

138a. 

129. 

139a. 

130. 

130a. 
1306. 

131. 

131a. 
1316. 

181c. 
131d 
132. 

183. 


Same  subject — Terms  an- 
nexed by  usage  not  to  be 
varied  by  parol 

Same  subject — Legal  import 
not  to  be  varied  by  parol. 

Same  subject  —  How,  when 
goods  shipped  under  parol 
contract  before  bill  of  lad- 
ing delivered. 

Same  subject — Damages  for 
violation  of  previous  con- 
tract not  waived  by  subse- 
quent acceptance  of  bill  of 
lading. 

Bills  of  lading  are  assignable 
but  not  negotiabla 

Same  subject — Statutes 
making  them  negotiable 

Goods  must  be  delivered  only 
in  accordance  with  bill  of 
lading. 

Same  subject — Carrier  must 
respect  transfers. 

Same  subject — Carrier's  duty 
to  ascertain  if  bill  of  lading 
issued. 

Same  subject  —  BiU  of  lading 
to  shipper's  order  with  draft 
attached. 

Same  subject — Invoice  alone 
not  evidence  of  title 

Same  subject  —  Directions  to 
notify  certain  person  do 
not  dispense  with  produc- 
tion of  bin  of  lading. 

Same  subject  —  Duplicate 
biUs  of  lading  —  Possession 
of  one  not  indorsed. 

Same  subject— Possession  of 
indorsed  duplicate  obtained 
by  fraud. 

Same  subject—  Duplicate  re- 
ceipts—Goods deliverable 
only  on  production  of  du- 
plicate. 

Same  subject  —  Protection  of 
third  person  paying  draft 
for  consignee's  accommo- 
dation. 
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133a.  Same  subject^  Effect  of  cus- 
tom on  delivery  without 
sun-ender  of  bill  of  lading. 

When  consignment  may  be 
changed  by  shipper. 

Same  subject  —  Not  when 
goods  become  pi-operty  of 
consignee  on  delivery  to 
carrier. 

Same  subject  —  Illustrations. 

Same  subject  — Effect  of 
custom. 

Who  may  sue  for  breach  of 
contract 


134. 


135. 


136. 

137. 

138. 


§  139.    Same  subject  —  C  ^atutes  con- 
trolling. 

By  what  law  the  validity 
a,nd  effect  of  contracts  gov- 
erned. 

Same  subject 

Same  subject. 

Same  subject 

Same  subject 
144a.  Same     subject  —  The     toue 
rule —  Law  of  place  where 
made  governs  unless  par- 
ties had  other  law  in  view. 


140. 


141. 
142. 
143. 
144. 


§  81/.  In  general. — In  considering  the  question  of  the  car- 
rier's liability  in  relation  to  the  goods,  two  questions  become 
important  at  the  outset :  (1)  Have  the  goods  been  delivered 
to  the  carrier  for  transportation ;  and  (2)  What  evidence,  re- 
ceipt or  contract  exists  or  is  necessary  in  regard  to  such  de- 
livery. These  two  questions  form  the  subject  of  the  present 
chapter  and  will  be  separately  considered. 

I.  OF  DELIVERY  TO  THE  CAERIEE. 

§  82.  The  delivery  must  he  complete. —  The  duties  and  obli- 
gations of  the  common  carrier  with  respect  to  the  goods  com- 
mence with  their  delivery  to  him ;  and  this  delivery  must  be 
complete,  so  as  to  put  upon  him  the  exclusive  duty  of  seeing 
to  theit  safety.  The  law  will  not  divide  the  duty  or  the  obliga^ 
tion  between  the  carrier  and  the  owner  of  the  goods.^  It  must 
rest  entirely  upon  the  one  or  the  other ;  and  until  it  has  be- 
come imposed  upon  the  carrier  by  a  delivery  and  acceptailce, 
he  cannot  be  held  responsible  for  them.  They  must  be  deliv- 
ered to  the  carrier  himself,  or  to  some  agent  of  his,  authorized 
to  receive  them  oh  his  behalf.  The  mere  deposit  of  them  in 
the  yard  of  an  inn  from  which  the  carrier  starts,  without  leav- 
ing them  in  charge. of  some  servant  of  the  carrier,  is  not  suflB- 
cient.^  Nor  will  it  be  enough  for  the  owner  to  put  them,  into 
the  carrier's  vehicle  without  his  knowledge."  They  must  be 
put  into  the  actual  custody  of  the  carrier  or  of  his  servants. 

1  Brind  v.  Dale,  8  Car.  &  P.  307.  » Leigh  v.  Smith,  1  Car.  &  P.  638. 

2  Selway  v.  HoUoway,  1  Ld.  Raym. 
46 ;  Buckman  v.  Levi,  3  Camp.  414. 
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Thus,  where  the  owner  of  the  goods,  having  previously  given 
notice  to  a  railroad  agent  of  his  intention  to  send  the  goods  and 
having  paid  him  the  freight,  sent  them  by  his  servant  to  the 
depot,  where  they  were  put  upon  the  railroad  platform  and  the 
attention  of  the  baggageman  called  to  them,  but  no  notice  given 
to  the  freight  agent,  it  was  held  that  there  had  been  no  de- 
livery, and  that  the  railroad  company  was  not  liable  for  dam- 
age done  to  them  by  a  passing  train.'  So  where  a  person 
intending  to  take  the  train,  if  certain  funds  arrived  in  time, 
went  to  the  depot  and  deposited  her  trunk  and  box  on  the 
platform,  but,  when  the  train  arrived,  instructed  the  com- 
pany's servants  not  to  put  them  on  the  train  as  she  did  not 
intend  to  take  it,  and  w^nt  away  after  asking  permission  to 
leave  the  things  there  tiE  she  got  ready  to  go,  it  was  held  that 
the  trunk  and  box  had  not  been  delivered  to  the  railroad 
company  for  oairriage,  and  that  the  company  was  therefore  not 
liable  as  a  common  carrier  for  their  loss.^  So  where  hogs 
which  the  owner  desired  to  have  transported  were,  when  the 
train  arrived  by  which  he  wished  them  to  go,  still  in  a  private 
yard  and  had  yet  to  be  loaded,  counted  and  receipted  for, 
they  were  held  not  to  be  so  far  delivered  to  the  railroad  com- 
pany as  to  make  it  liable  for  delay  in  shipping.'  So  goods 
stored  along  the  line  awaiting  shipment,  where  the  owner  is 
to  load  them  when  he  can  get  the  necessary  cars,  are  not  com- 
pletely delivered  to  the  railroad  company  until  they  are  so 
loaded  n,nd  ready  for  shipment.*  And  cotton,  still  in  the  pos- 
session of  a  compress  company,  for  which  the  railroad  com- 
pany has  as  yet  given  no  bUl  of  lading,  and  of  which  it  has 
neither  the  actual  or  constructive  possession  nor  the  custody 
or  control,  is  not  yet  delivered  to  the  railroad  company  for 
carriage,  and  the  latter  is  not  liable  as  a  carrier  to  the  owner 
for  its  loss,  though  it  has  not  furnished  cars  for  its  transpor- 
tation as  rapidly  as  it  had  agreed  with  the  compress  company 
to  do.° 

iGrosvenor   v.    The  Railroad,    39  « Wilson  v.  Railroad  Co.,  83  Ga. 

N.  Y.  34.  386. 

-  Little  Rock,  etc.  R'y  Co.  v.  Hunter,  s  St  Louis,  etc.  R'y  Co.  v.  Insurance 

43  Ark.  300.  Co.,  —  U.  &  — ;  11  &  Ct  Rep.  554. 

» Frazier  v.  Railroad  Co.,  48  Iowa, 
571. 
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§  83.  But  may  le  to  agent,  who  acts  ly  the  authority  of  the 
carrier. —  But  in  Rogers  v.  The  Eailroad,'  the  owner  of  a 
trunk  sent  it  to  the  defendants'  depot  by  an  expressman,  who 
placed  it  within  the  inclosure  of  the  depot  beside  the  baggage 
crate,  which  was  locked,  and  then  went  into  the  ticket-office 
and  informed  the  ticket  agent  of  the  fact,  who  replied  "  all 
right ; "  and  it  was  held  that  the  case  should  have  gone  to  the 
jurj''  upon  tbe  question  of  delivery,  the  court  saying  that  it 
was  enough  to  establish  a  delivery,  in  the  first  instance,  to 
prove  that  a  person,  acting  as  the  agent  of  the  company,  re- 
ceived and  accepted  the  property  fbr  transportation,  even  if 
there  should  be,  in  fact,  another  person  having  charge  of  the 
business  of  receiving  freight.  "The  ticket  a,gent,"  said  the 
court,  "  was  apparently  in  charge  of  the  depot.  The  company 
which  sanctions  his  employment  and  thus  holds  him  out  to  the 
world  as  its  agent  is  not  at  liberty  to  repudiate  his  acts."  ^ 

§  84.  Not  sufficient  when  made  to  agent  not  authorized  to 
receive  it. —  Delivery  to  one  of  the  crew  or  deck  hands  of  a 
steamboat  is,  not  good  delivery  although  made  upon  the  boat, 
and  will  not  bind  the  owner  of  the  boat  as  a  carrier.  Wh^re 
the  goods  were  taken,  on  board  and  put  down  by  a  porter  in  a 
certain  spot  by  direction  of  one  who  was  a  deck  hand  em- 
ployed to  sweep  the  deck,  and  it  was  proven  that  the  clerk  of 
the  boat  was  the  only  authorized  person  to  receive  freight  and 
give  receipts  for  it,  a  majority  of  the  court  were  of  the  opinion 
that,  as  the  deck  hand  was  not  the  agent  of  the  boat  for  the 
purpose  of  receiving  freight,  the  owners  had  incurred  no  lia- 
bility. But  some  of  the  judges  were  of  a  different  opinion, 
upon  the  ground  that  the  porter  had  a  right  to  presume  that 
the  deck  hand  had  been  left  in  charge  by  the  proper  officers 
of  the  boat.'  And,  in  another  case,  it  was  held  that  to  make 
a  delivery  to  a  deck  hand  good  as  against  the  owners  of  a 

1 2  Lans.  369.  ployed  in  a  freight  office,  who  re- 

2  A  passenger  upon  a  railroad  train  oeives  and  receipts  for  the  goods  in 

is  justified   in  regarding  the    man  the  presence  and  with  the  knowledge 

whom  he  sees  handling  the  baggage  of  the  agent,  who  does  not  object,  is 

as  the  agent  of  the  company  and  in  a  good  delivery  to  the  carrier.    Har- 

giving  him  directions  as  to  the  dispo-  rell  v.  Railroad,  106  N.  C.  258. 

sition  to  be  made  of  his  baggage.  ^  Trowbridge  v,  Chapin,  33  Conn. 

Ouimit  V.  Henshaw,  35  Vt  605.   So  a  595. 
delivery  to  a  person  apparently  em- 
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boat,  it  must  be  shown  that  he  was  authorized  to  receive 
freight  or  that  it  was  delivered  to  him  in  pursuance  of  some 
special  contract  or  usage.' 

§  84«.  Delivery  to  carrier  Tyy  agent  of  shipper. —  The  dehv- 
ery  to  the  carrier  or  his  agent  may  be  made  not  only  by  the 
shipper  in  person,  but  also  by  his  authorized  agent.  Where 
the  owner  of  goods  places  them  in  the  hands  of  an  agent  to 
secure  their  transportation  by  a  carrier,  the  latter,  in  the  ab- 
sence of  a  known  limitation  upon  the  agent's  authority,  is  jus- 
tified in  considering  the  agent  authorized  to  exercise  aU  the 
powers  necessary  to  effect  the  purpose  of  the  agency,"  and 
the  acts  of  the  agent  in  that  respect  will  be  binding  upon  the 
principal,  as  in  giving  directions  as  to  the  time  or  manner  of 
shipment  or  the  terms  and  conditions  upon  which  the  trans- 
portation is  to  be  undertaken.' 

§  85.  No  deWvery  when  owner  retains  custody — Passenger 
retaining  custod/y  of  iaggage, —  If  the  owner,  traveling  as  the 
carrier's  passenger,  retain  the  custody  of  his  baggage  instead 
of  delivering  it  to  the  carrier  or  his  servant,  he  thereby  as- 
sumes the  responsibility  and  cannot  hold  the  carrier  hable  for 
the  loss  of  it,  unless  the  loss  should  occur  from  the  neghgence 
or  fault  of  the  carrier ;  in  which  event  he  would  be  hable,  not 
as  a  common  carrier,  but  as  an  ordinary  bailee  for  hire.  As 
where  the  passenger  placed  his  overcoat  upon  his  seat  in  the  cars 
instead  of  delivering  it  to  a  servant  of  the  company,  and  for- 
got to  take  it  with  him  when  he  left  the  car,  and  it  was  stolen, 
it  was  held  that  the  railway  company  was  not  liable  for  the 
loss.*  Or  if,  being  a  passenger  upon  a  steamboat,  he  retain 
the  possession  of  his  baggage,  the  carrier  cannot  be  made  re- 
sponsible for  the  loss.* 

1  Ford  V.  Mitchell,  31  Ind.  54  And  it  is  held  that  knowledge  on  the  part 
see  Leigh  v.  Smith,  1  Car.  &  P.  638,  of  the  carrier  that  the  pereon  efleot- 
and  post,  §§  90-93.  ing  the  carriage  was  but  an  agent  for 

2  See  Mechem  on  Agency,  §  311.         others  was  suflScient  to  put  the  car- 
8  See  pos<,§  265;  Nelson  r.  Railroad,    rier  on  inquiry  in' ascertaining  the 

48  N.  Y.  498;  London  v.  Railway,  7  extent  of  the  agent's  powers,  and  that 

H.  &  N.  600 ;  Lewis  v.  Railway,  5  the  owners  could  not  be  bound  by  a 

H.  &  N.  867 ;  Squire  v.  Railroad,  98  rate  agi-eed  upon  with  the  agent  in 

Mass.  339 ;  York  Co.  v.  Railroad,  3  excess  of  his  authority. 

Wall.  113;  Jennings  v.  Railway,  63  <  Tower  v.  The  Railroad,  7  Hill,  47. 

Hun,  327.  s  Cohen  v.  Frost,  3  Duer,  335. 

In  Hayes  v.  Campbell,  63  Cal.  143,  This  subject  of  the  liability  of  the 
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§  86.  Same  subject. —  In  such  cases  the  owner,  so  far  from 
having  made  delivery  to  the  carrier,  has  purposely  withheld 
it.  He  has  not  trusted  the  carrier ;  and  where  there  has  been 
no  trust  reposed  there  can  be  no  liability,  for  trust  is  the 
very  basis  of  the  liability ;  and  it  has  been  expressly  held  that 
if  the  owner  of  the  goods  especially  undertake  to  watch  them, 
and,  refusing  to  place  confidence  in  the  carrier,  send  his  own 
servant  along  in  charge  of  them,  and  the  carrier  is  thereby 
induced  to  neglect  his  usual  precaution,  this  negatives  a  bail- 
ment and  no  liability  will  exist.'  But  the  owner  may  accom- 
pany the  goods  and  have  an  eye  upon  them,  or  he  may  send 
his  servant  with  them  to  look  after  them ;  but  the  carrier  must 
have  the  entire  custody  and  control  of  them.  Otherwise  he 
will  not  be  liable  for  their  safety.^ 

§  87.  Place  at  which  delivery  must  le  made. —  But  it  is  not 
necessary  in  all  cases  to  make  the  delivery  to  the  carrier  at  the 
3)lace  appointed  by  him,  or  at  his  office  or  place  of  business, 
provided  the  delivery  be  made  to  a  person  who  is  authorized 
to  receive  the.  goods.  Delivery  to  the  agent  of  a  stage  com- 
pany has,  conseqiuently,  been  held  good  although  not  made  at 
the  office  of  the  company.'  But  delivery  to  the  driver,  not  at 
the  company's  office  and  without  notice  to  it  and  without  its 
assent,  has  been  held  not  to  be  a  good  delivery,  the  driver  not 
being  the  authorized  servant  of  the  company  for  that  purpose.* 
It  may  be  shown,  however,  that  such  was  the  usage  known  to 
the  company  and  recognized  by  it.'  And  the  driver  of  a  coach 
may  make  the  .company  liable  as  a  common  carrier  for  the 
baggage  of  a  passenger  taken  on  anywhere  upon  the  route. 
And  where  the  company  is  a  carrier  of  goods  as  well  as  of 
passengers,  he  may  receive  such  goods  for  carriage  at  any  point 
upon  the  route  at  which  there  is  no  office  or  agent ;  for,  in  the 
absence  of  express  directions  to  the  contrary  known  to  the 
owner  of  the  goods,  the  law  will  imply  the  authority.    But 

■carrier  for  the  passenger's  baggage  334 ;  Willoughby  v.  Horridge,  74  Eng. 

will  be  more  particularly  treated  of  C.  L.  R.  743 ;  Brind  v.  Dale,  8  Car. 

hereafter.    CSiapter  XIII.  &  P.  307 ;   Cohen  v.  Frost,  3  Duer, 

1  East  India  Company  v.  PuIIen,  3  335. 

Strange,  690.  3  Phillips  v.  Earle,  8  Pick.  183. 

2  Eobinson  v.  Dunmore,  3  Bos.  &  P.        *  Blanchard  v.  Isaacs,  8  Barb.  388. 
416;  HoUister  v.  Nowlen,  19  Wend.        ^  See  post,  §90. 
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the  delivery,  if  made  away  from  the  office  or  plaice  of  business 
of  an  express. company,  must  be  made  to  an  agent  and  not  to 
an  agent's  assistant  or  clerk  temporarily  appointed  by  him. 
Such  an  assistant,  it  is  said,  may  officiate  for  the  agent  at  his 
office,  and  his  receipt  wiU  be  valid  even  in  the  absence  of  the 
agent,  because  that  would  be  a  delivery  at  the  offl^ce  or  at  th& 
appointed  place  of  business  of  the  principal ;  but  such  a  deliv- 
ery out  of  the  office  or  away  from  it  would  be  unauthorized 
and  would  not  bind  the  principal.^ 

§  88.  Must  lefor  immediate  transportation. —  The  delivery 
must  be  to  the  carrier  or  his  agent  for  immediate  transporta- 
tion ;  for,  if  the  goods  are  dehvered  to  him  to  be  stored  by  him 
for  a  certain  time,  or  until  the  happening  of  a  certain  event, 
or  until  something  further  is  done  to  prepare  them  for  trans- 
portation, or  until  further  orders  are  received  from  the  owner, 
the  carrier  becomes  a  mere  depositary  or  bailee  until  the  ap- 
pointed time  has  expired  or  the  other  contingency  happened 
upon  which  the  carriage  is  to  commence,  or  until  further 
orders  have  been  given,  as  the  case  maybe;  for  nothing  could 
be  more  unjust  than  to  permit  the  owner  of  the  goods  to  im- 
pose upon  a  mere  depositary  or  warehouseman",  whether  he 
has  yet  become  related  to  the  goods  as  carrier  or  not,  the  ex- 
tremely hazardous  responsibility  of  the  common  carrier  sa 
long  as  it  might  suit  his  interest  or  convenience  to  do  so.* 

1  Cronkite  v.  Wells,  32  N.  Y.  347.  which  the  principal  allows  him  to. 

And  see  Southern  Ex.  Co.  v.  Newby,  assume. 
36  Ga.  685.  Where,  however,  a  shipment  was 

But  in  Whitbeck  v.  Schuyler,  44  made  upon  a  steamboat  to  be  carried 

Barb.  469,  deUvery  of  a  trunk  to  the  to  the  terminus  of  a  distant  railroad 

captain  of  a  steamboat  was  held  suf-  for  further  transportation,  and  it  was 

flcient,    although   the   company   to  lost  by  the  steamboat,  it  was  held  in 

which  the  boat   belonged   had    an  a  suit  against  the  road  that  the  claim 

agent  in  the  same  place,  whose  busi-  that  tlie  boat  was  the  agent  of  the 

ness  it  was  to  make  contracts  for  road  must  be  distinctly  proven,  and 

freight,  and  although  it  was  shown  it  was  intimated  that  it  was  doubtful 

that  the  captain  was  only  to  navigate  whether  the  road  could  constitute  an 

the  boat,  it  not  appearing  that  the  agency  so  foreign  to  the  purposes  of 

shipper  had  knowledge  of  such  an  its  incorporation.    Missouri  Coal  Co. 

arrangement;  and  the  decision  was  v.  The  Han.  etc  R  E.,  35  Mo.  84 
put  upon  the  ground  that  the  princi-        2M,i  Vernon  Co.  v.  Eaihoad  Ca,— 

pal  should  be  held  responsible  for  the  Ala.  — .  8  S.  Rep.  687;  Bairon  v. 

acts  of  his  agent  performed  within  Eldredge,  100  Mass.  455;  O'Neill  v. 

the  scope  of  the  apparent  authority  Railroad  Ca,  60  N.  Y.  ISa    ThuSv 
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But  the  moment  such  orders  are  given,  or  such  other  condi- 
tions are  fulfilled,  the  carrier  having  accepted  them  with  that 
understanding,  his  duties  and  responsibilities  as  carrier  begin.' 
§  89.  8ame  subject —  When  liability  iegins. —  But  if  the  de- 
livery be  made  at  the  warehouse  or  other  place  of  business  of 
the  carrier  for  as  early  transportation  as  can  be  made  in  the 
course  of  the  carrier's  business,  and  subject  only  to  such  de- 
lays as  may  necessarily  occur  in  awaiting  the  departure  of 
trains,  vessels,  or  other  vehicles  of  transportation,  or  from  the 
performance  of  prior  engagements  by  him,  he  becomes,  the 
moment  the  delivery  is  made,  a  carrier  as  to  the  goods,  and 
his  responsibility  as  such  at  once  attaches.^  And  the  general 
and  well-settled  rule  is,  that  the  liability  of  the  common  car- 
rier commences  whenever  and  as  soon  as  the  goods  have  been 
delivered  to  and  accepted  by  him  solely  for  transportation, 
although  they  may  not  be  put  immediately  in  itinere,  but  are, 
at  first,  for  his  own  convenience  and  preparatory 'to  the  voy- 
age or  journey  for  which  they  are  intended,  temporarily  de- 
posited in  his  wharf  or  storeroom.  In  such  caseSj  the  deposit 
is  a  mere  accessary  to  the  carriage,  and  does  not  postpone  his 
liability  as  common  carrier  to  the  time  when  they  shall  be 
actually  put  in  motion  towards  their  place  of  destination.' 

where  an  initial  carrier  places  a  2  Clark  v.  Needles,  25  Pa.  St  338 ; 
loaded  car  on  the  side-track  of  a  con-  Blossom  v.  Griffin,  3  Kem.  569 ;  Wade 
necting  carrier,  without  notice  to  the  v.  Wheeler,  47  N.  Y.  658 ;  Michigan 
latter,  and  without  any  mark  of  the  R  R  u  Shurtz,  7  Mich.  515. 
name  and  address  of  the  consignee,  Tims,  where  goods  are  delivered  to 
or  any  way-bill  or  shipping  direo-  a  railroad  company  for  transporta- 
tions, the  connecting  cai'iier  is  only  tion  at  its  earliest  convenience,  noth- 
a  bailee  of  the  car,  and  its  stringent  ing  fui'ther  remaining  to  be  done  in 
liabiUty  as  a  common  carrier  does  reference  to  them  by  the  owner,  the 
not  attach  until  such  way-biU  or  di-  company  is  liable  as  a  common  car- 
rections  are  given,  or  until  it  is  rier  if  the  goods  are  burned  before 
informed  to  what  place  the  car  is  to  shipment.  Grand  Tower,  etc.  Co.  v. 
be  forwarded  and  to  whom  delivered.  UUman,  89  IlL  344. 
Mt  Vernon  Go.  u  Railroad  Co.,  stipra.  Where  cattle  have  been  put  into 

So  where  the  goods  are  yet  to  be  the  carrier's  pen  for  immediate  ship- 
graded,  classified,  mai'ked  or  set  ment,  and  their  loading  has  begun, 
apart  from  others  by  the  shipper,  be-  the  carrier  is  liable  as  such.  Gulf, 
fore  they  are  ready  for  shipment,  etc.  E'y  Co.  v.  Trawick,  80  Tex.  - — ; 
they  cannot  be  deemed  to  be  deliv-  McCulloughuRyCo.,  34Mo.  App.  23. 
ered  to  the  carrier  for  carriage.  Iron  '  Fitchburg,  etc.  R  R  «.  Hanna,  6 
Mt.  By.  Co.  V.  Knight,  122  U.  S.  79.  Gray,  539 ;  Story  on  BaU.  §§  534,  586 ; 

1  See  ante,  §  63.  Rogers  v.  Wheeler,  52  N.  Y.  262. 
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And  a  delivery  to  the  carrier  with  the  name  and  address  of 
the  consignee  marked  upon  the  goods  is,  in  the  absence  of 
some  directions  or  agreement  otherwise,  equivalent  to  an  ex- 
press direction  to  transport  them  to  such  consignee  at  once, 
and  the  reception  of  the  goods  under  such  circumstances  im- 
poses upon  him,  immediately,  the  obligation  to  forward  forth- 
with, and  the  responsibility  of  a  common  carrier,'  unless  the 
habitual  course  of  dealing  between  the  parties  has  been  other- 
wise. And  so,  after  the  relation  of  carrier  to  the  goods  has 
become  established  by  their  delivery  to  him  for  immediate 
transportation,  it  may  be  changed  to  that  of  warehouseman 
by  subsequent  orders  by  the  owner  to  delay  the  forwarding  of 
them.  Thus,  where  the  goods  had  been  delivered  to  the  rail- 
road company  for  shipment,  and  they  were  loaded  upon  its 
cars  for  that  purpose  and  were  about  to  be  started,  but  the 
company  ^vas  then  requested  by  the  owner  to  wait  until  he 
could  see  the  party  to  whom  he  had  sold  them,  which  request 
was  complied  with;  and  the  next  day  the  goods,  while  be- 
ing so  detained,  caught  fire  and  were  damaged,  it  was  held 
that  from  the  moment  the  request  was  made  to  detain  the 
goods  the .  liability  '  of  the  company  was  as  warehousemen 
only.^ 

§  90.  Constructive  delivery — Place  fixed  iy  agreement  or 
usage. —  But,  while  it  is  the  undoubted  general  rule  that  the 
delivery,  to  bind  the  carrier,  must  be  made  either  to  him  or 
to  some  one  with  authority  from  him,  or  who  may  be  right- 
fully presumed  to  have  such  authority,  it  is  not  to  be  under- 
stood that  it  is  not  subject  to  such  conventional  arrangements 
between  the  parties  as  they  may  choose  to  make  in  regard  to 
the  mode  of  delivery,  or  that  it  may  not  be  varied  by  usage, 
or  by  a  particular  course  of  dealing  between  them.  They 
may  make  such  stipulations  upon  the  subject  as  they  see  fit, 
and  when  such  stipulations  are  made,  they,  and  not  the  gen- 

1  Whitbeck  v.  Holland,  45  N.  T.  13 ;  when  he  could  get  the  cars,  is  not 
Shelton  v.  Merchants'  Des.  Trans.  Co.,  completely  delivered  to  the  company. 
36  N.  Y.  S.  C.  527;  S.  c,  59  N.  Y.  258.  Wilson  v.  Railway  Ca,  83  Ga.  386, 

2  St  Louis,  etc.  R.  R.  v.  Montgom-  citing  Wells  v.  Raih-oad  Co.,  6  Jones' 
efy,  39  111.  885.  L.  47,  and  distinguishing  Central  E. 

Wood  piled  up  along  a  railroad  R  v.  Hmes,  19  Ga.  203;  Fleming  v. 
track,  to   be   loaded  by  the  owner    Hammond,  19  Ga.  145. 
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eral  law,  are  to  govern.  If,  therefore,  the  parties  agree  that 
the  goods  may  be  deposited  for  transportation  at  any  particu- 
lar place  and  without  an  express  notice  to  the  carrier,  such  de- 
posit will  be  a  sufficient  delivery;  and  proof  of  a  constant  and 
habitual  practice  and  usage  of  the  carrier  to  receive  the  goods- 
when  they  are  deposited  for  him  in  a  particular  place,  with- 
out special  notice  of  such  deposit,  is  sufficient  to  show  a  pub- 
lic offer  by  the  carrier  to  receive  goods  in  that  mode,  and  to 
constitute  an  agreement  between  the  parties,  by  which  the 
gOiods,  when  so  deposited,  shall  be  considered  as  delivered  to 
him,  without  any  further  notice.  Such  a  practice  and  usage  are 
tantamount  to  an  open  declaration,  a  public  advertisement 
by  the  carrier,  that  such  a  delivery  should,  of  itself,  be  deemed 
an  acceptance  by  him ;  and  to  permit  him  to  set  up,  against 
those  who  had  been  thereby  induced  to  omit  it,  the  want  of 
the  formality  of  an  express  notice,  which  had  been  thus  waived, 
would  be  sanctioning  injustice  and  fraud.  As  where,  for  in- 
stance, the  dehvery  was  upon  a  private  wharf  or  dock,  used 
exclusively  by  the  carrier,  and  upon  which  it  had  been  its 
custom  and  constant  usage  to  receive  goods  left  there  for  trans- 
portation by  it,  such  a  deposit,  in  the  usual  and  accustomed 
manner,  would  be  constructive  notice,  and  would  be  regarded 
as  a  sufficient  delivery,  though  the  goods  were  not  left  in 
charge  of  any  of  its  servants.^ 

§  91.  Same  subject. —  And  so,  where  the  plaintiff  sent  her 
trunk,  properly  labeled  with  her  name  and  destination,  to  the 
depot  of  the  company,  during  business  hours  in  the  even- 
ing, intending  to  take  passage  on  its  train  the  next  morning, 
and  the  company's  employees  being  at  supper,  the  drayman 
put  the  trunk  down  in  the  waiting-room  without  notice  to  any 

'  Merriam  v.  The  Eailroad,  20  Conn,  by  fire  caugTit  from  sparks  from  the 

354 ;  Converse  v.  Trans.  Co.,  33  Conn,  company's  engines,  the  company  is 

166.  liable  for  the  loss.    Meyer  v.  Vicks- 

Where  a  railroad  company  erects  burg  R.  R  Co.,  41  La.  Ann.  689. 
a  platform  for  the  purpose  of  ship-  A  deposit  of  cotton  in  the  street 
ping  cotton,  and  its  course  of  busi-  along  side  of  the  railroad  platform 
ness  is  such  as  to  induce  parties  to  or  in  the  raih-oad  cotton-yard,  in  pur- 
store  cotton  on  it  for  shipment  by  suance  of  a  custom  to  deposit  it  there' 
next  freight  train,  and  a  party  does  for  shipment,  is  sufficient.  Mont- 
so  store  it  there  for  shipment,  but  the  gomery,  etc.  R'y  Co.  v.  Kolb,  73  Ala. 
ferain  passes  and  neglects  to  take  it  on,  396,  approving  text, 
and  it  is  destroyed  during  the  delay 
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of  tHem,  as  he  had  often  done  before,  which  was  proven  to 
have  been  a  custom  with  passengers  intending  to  leave  by  the 
morning  trains,  it  was  held  that  when  the  trunk  was  thus  de- 
posited it  was  at  the  risk  of  the  company,  and,  it  having  been 
burned  during  the  night,  the  company  was  held  liable.  "  That 
the  delivery  may  be  made  at  the  proper  place  of  receiving  such 
baggage,  under  the  express  assent  or  authority  of  the  carrier, 
without  notice  to  its  employees,  will  not,  we  presume,  be  dis- 
puted," said  the  court.  "  It  is  equally  clear,  upon  principle, 
that  this  assent  may  be  presumed  from  the  course  of  business 
or  the  custom  of  the  carrier.  Upon  evidence  of  this  character, 
contracts  based  upon  business  transactions  are  constantly 
established.  .  .  ■ .  There  was  evidence  tending  to  show  a 
course  of  business  on  the  part  of  the  defendant,  a  custom  to 
receive  baggage  left  at  the  station-house,  as  in  this  case,  with- 
out notice  to  defendants'  servants.  Upon  evidence  of  this 
character,  it  was  proper  that  the  facts  should  have  been  left 
to  the  determination  of  the  jury,  whether  there  had  been  a 
delivery  of  the  property  within  the  rules  above  announced, — 
whether  a  course  of  business,  a  custom,  had  been  established, 
to  the  effect  that  a  delivfery  of  baggage  at  the  station-house, 
without  notice,  was  regarded  by  defendant  as  a  delivery  to  its 
servants,  and  whether  plaintiff's  trunk  was  received  under  this 
custom."  *  And  upon  a  second  appeal  to  the  same  court,  in 
the  same  case,  from  a  verdict  and  judgment  in  the  inferior 
court  in  favor  of  the  plaintiff  for  the  value  of  her  trunk,  after 
the  case  had  been  sent  back  for  a  retrial  upon  this  view  of  the 
law,  the  court  held  that  the  jury  was  fully  justified  in  finding 
that  there  was  a  delivery  of  the  trunk  to  the  company  and  an 
acceptance  by  it,  and  the  judgment  was  affirmed.^ 

§  92.  Same  subject — Limitations  on  rule. —  But  where  the 
proof  was  of  delivery  upon  a  boat  of  his  trunk  by  one  intend- 
ing to  become  a  passenger,  and  it  was  shown  that  this  was  the 
customary  mode  for  the  delivery  of  the  baggage  of  passen- 
gers, but  that  this  usage  existed  only  as  to  baggage  and  not 
as  to  ordinary  freight,  it  was  held  that  the  plaintiff  could  not 
recover  for  the  loss  of  his  trunk  from  the  owners  of  the  boat, 
inasmuch  as  he  had  not  accompanied  it  upon  the  boat  as  a 

1  Green  V.  The  Railroad,  38  Iowa,  2  Green  v.  The  Railroad,  41  Iowa, 
100.  410. 
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passenger  and  had  not  become  under  the  circumstances  the 
boat's  passenger  at  all.  And  while  it  was  admitted  that  a 
constructive  delivery  Without  notice  might  bind  the  carrier  as 
to  both  baggage  and  freight  when  the  usage  was  clearly- 
proven,  no  such  usage  being  shown  in  this  case  as  to  freight, 
which  the  trunk  without  its  owner  was  to  be  considered,  there 
had  been  no  delivery  and  the  owners  of  the  boat  were  conse- 
quently not  responsible.'  But  it  was  decided  in  a  leading  case 
upon  this  branch  of  the  law,  that  although,  according  to  the 
usual  custom  and  understanding  of  the  parties,  delivery  on  the 
dock  by  or  near  the  boat  might  be  sufficient,  it  must,  in  order 
to  bind  the  carrier  and  make  him  responsible  for  them,  be  ac- 
companied by  express  notice  to  him ;  and  the  defendant  being 
informed  that  there  were  four  boxes  only,  which  he  took  on 
board,  could  not  be  held  responsible  for  more,  although  five 
boxes  had  been  really  deposited  on  the  dock  for  his  boat,  he 
having  been  informed  that  there  were  only  four.^ 

§  93.  Same  stibject — Bule  to  ie  applied  with  caution. — ^And 
it  must  be  admitted  that  the  doctrine  of  constructive  delivery 
without  notice  to  the  carrier  is  one  which  should  be  applied 
with  great  caution.  It  is  undoubtedly  competent  for  him  to 
/bind  himself  by  such  a  delivery  either  by  bis  express  agree- 
ment that  a  deposit  of  goods  at  a  particular  place  shall  be  a 
vahd  delivery  to  him,  or  by  so  advertising  it  to  the  public,  or 
by  a  well  known  and  established  custom  to  receive  the  goods 
in  that  way,  which  would  perhaps  be  as  binding  upon  him  as 
to  persons  who  have  acted  upon  the  notice  or  the  usage  as  an 
express  agreement;  and  cases  may  arise  in  which  the  usage 
and  course  of  dealing  between  the  parties  should  undoubtedly 
have  that  effect.  But,  certainly,  to  do  so  they  should  be 
shown  to  have  existed  and  to  have  been  uniformly  acted  upon 
by  the  parties,  by  the  most  satisfactory  proof  and  for  a  suffi- 
cient length  of  time  to  have  become  an  established  usage,  tan- 
tamount to  an  agreement  to  that  effect,  or  to  a  declaration  to 
the  public  that  a  delivery  in  accordance  with  the  usage  will 
be  deemed  an  acceptance  by  him  for  the  purpose  of  the  trans- 
portation ;  and  perhaps  it  should  be  shown  that  a  reliance 

1  Wright  V.  Caldwell,  3  Mich.  51.        em  Express  Company,  51  Ala.  481 ; 

2  Packard  v.  Getman,  6  Cowen,  757.    Buckman  v.  tevi,  3  Camp.  414. 
Aud  see  also  O'Bannon  v.  The  South- 
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upon  the  previous  course  of  dealing  or  the  usaige  or  the  notice 
had  controlled  the  action  of  the  shipper  in  the  particular  in- 
stance. But  few  cases  are  to  be  found  in  which  the  rule  has 
been  applied,  and  it  is  to  be  presumed  that  such  instances  wiU 
not  be  of  frequent  occurrence. 

§  94.  When  the  deli/very  lecomes  complete. —  The  entire  re- 
sponsibility for  the  safety  of  the  goods  being  shifted  from  the 
owner  to  the  common  carrier  as  soon  as  the  delivery  is  made, 
it  frequently  becomes  a  question  of  the  greatest  importance 
and  of  great  nicety  to  determine  at  what  instant  of  time  such 
delivery  becomes  complete ;  for,  as  we  have  seen,  until  the  en- 
tire and  exclusive  custody  of  them  has  been  given  to  the 
carrier,  no  responsibility  rests  upon  him  in  that  character. 
The  most  that  can  be  said  generally  upon  this  subject  is,  that 
a  tender  of  the  goods  being  made  to  the  carrier,  his  habihty 
for  their  safety  as  carrier  arises  eo  insianti  with  his  acceptance 
of  them.'  The  difficulty  lies  in  applying  the  law  in  such  cases 
and  not  in  its  statement ;  that  is,  in  determining  in  the  par- 
ticular instance  exactly  at  what  time  the  circumstances  show 
the  acceptance  to  have  -taken  place.  To  effect  a  delivery  to 
the  carrier  there  must  be,  either  actually  or  in  legal  effect,  a 
complete  surrender  to  him  of  possession  and  custody,  and,  as  a 
consequence,  all  control  over  the  goods  must  be  abandoned  by 
the  owner  until  the  purpose  of  the  bailment  has  been  accom- 
plished ;  and  until  this  has  been  done  it  cannot  be  said  that  the 
carrier  has  assumed  any  responsibility  for  them  as  carrier. 

§  95.  Same  subject  —  Delivery  to  ships  and  vessels. —  Deliv- 
ery to  a  ship  or  vessel  is  complete  as  soon  as  the  master,  mate 
or  any  other  agent  of  the  owner  receives  the  goods ;  and  they 
may  be  received  upon  the  ship,  on  the  wharf,  on  the  beach  or 
at  a  warehouse,  or  at  any  other  place  at  which  an  agent  duly 
authorized  may  agree  to  receive  them ;  and  in  all  such  cases 
the  liability  of  the  master  and  owners  as  carriers  commences 
at  the  moment  of  such  acceptance.^    It  has  been  decided  in  a 

1  The  delivery  is  complete  when  the  come  liable  before  if  the  goods  have 

goods  are  accepted  for  carriage,  and  been  actually  deUvered  and  accepted 

though   the   statute   provides   that  by  him.    Eastj  etc.  R'y  Co.  v.  Hall,  64 

transportation  shall  be  deemed    to  Tex.  615. 

have  commenced  when  the  bill  of       2  Story  on  Bail.  §  534 ;  Abbott  on 

lading  is  signed,  the  carrier  may  be-  Shipping,  ch.  3,  §  8. 
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greaf  number  of  cases  that  it  is  not  necessary  that  the  goods 
should  be  taken  on  board  in  order  to  fix  the  liability  of  com- 
mon carriers  upon  the  owners.  Where  a  receipt  had  been 
given,  and,  before  the  goods  had  been  put  on  board,  a  violent 
storm  arose  causing  the  tide  to  rise  to  an  unusual  height  so  as 
to  flood  the  warehouse  in  which  they  had  been  placed,  whereby 
they  were  damaged,  and  it  was  held  that,  "  after  the  defend- 
ants had  receipted  for  the  merchandise,  it  was  as  much  at 
their  risk  as  if  it  had  been  on  board  the  vessel."  '  And  tak- 
ing them  upon  a  barge  or  lighter  by  direction  of  the  ship's 
agent  to  be  conveyed  to  the  ship  constitutes  a  good  delivery 
to  the  ship.  "Where  a  vessel  drawing  so  much  water  that  it 
could  not  come  to  the  wharf  to  take  on  cotton  which  it  had 
contracted  to  carry  was  obliged  to  employ  a  lighterman  to 
convey  the  cotton  to  her,  who  gave  his  own  receipt  for  it,  it 
was  held  that  the  liability  of  the  ship  and  owners  attached  as 
soon  as  the  cotton  was  loaded  upon  the  lighter.^  And  where 
an  ocean  steamer  could  not  reach  the  port  to  take  passengers 
and  freight  on ,  board,  and  her  agent  at  the  port  eniployed  a 
steamboat  to  take  them  down  the  river  to  the  steamer,  it  was 
held  that  the  freight  was  delivered  to  the  steamer  as  soon  as 
it  was  put  on  board  the  steamboat  or  delivered  to  its  agents 
for  the  purpose  of  being  conveyed  to  the  steamer.'  And  the 
ship  and  owners  become  responsible  for  the  freight  from  the 
time  of  its  delivery,  although  no  receipt  or  biU  of  lading  be 
made  out  or  signed  for  it  until  after  the  loss  has  occurred.* 

§  96.  Sa/me  subject  —  Delivery  to  railroad  and  express  com- 
panies.—  Delivery  of  freight  is  usually  made  to  railroads  and 
express  companies  at  offices,  warehouses  or  stations  which 
they  have  established  for  that  purpose.  And  except  in  rare 
cases,  resting  upon  peculiar  and  exceptional  grounds  as  we 
have  seen,  notice  must  be  given  to  the  proper  servant  or  agent 
of  the  company  before  the  delivery  will  be  complete.  But  if 
siich  agent  become  informed  of  the  fact  in  any  way,  such 
knowledge  wiU  be  as  effectual  tp  bind  the  company  as  express 

1  Greenwood  v.  Cooper,  10  La.  Ann.        '  The  Oregon,  Deady  R.  179. 
796.  4  Snow  v.  Caruth,  1  Sprague's  Dec 

2Bulkley  v.  The  Naumkeag,  etc.    334 
Company,  24  How.  386 :  The  Bark 
Edwin,  1  Sprague's  Dec.  477. 
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notice  to  Mm.  Nor  is  it  always  essential,  as  has  been  shown, 
that  the  notice  should  be  given  to  one  who  is  an  actual' agent 
for  the  purpose  of  accepting  the  goods.  For  if  the  notice  is 
given  to  one  who  is  placed  by  the  carrier  in  such  a  situation 
that  those  who  come  to  deliver  their  goods  for  carriage  have 
a  right  to  presume  that  he  is  such  an  agent  or  has  authority 
to  accept  them,  on  behalf  of  the  carrier,  it  is  sufficient.  Kor, 
as  we  have  also  seen,'  is  it  always  necessary  that  the  dehvery 
should  be  made  at  the  office,  warehouse,  station  or  other  place 
appointed  or  designed  for  the  delivery  of  goods  and  generally 
used  for  that  purpose ;  but  it  may  be  made  wherever  the  proper 
agent  may  agree  to  accept  it.  The  agent  may,  however,  refuse 
to  accept  the  goods  at  unusual  places  or  away  from  the  office 
or  station  appointed  for  the  purpose ;  but  if  he  do  accept,  no 
matter  where,  his  company  will  become  liable  unless  it  be  done 
under  such  circumstances  as  would  implicate  the  shipper  in  an 
attempt  to  defraud  it.^  And  such  acceptance  away  from  the 
usual  place  for  receiving  goods  for  carriage,  or  at  any  unusual 
place,  must  be  by  some  agent"  whose  business  it  is  to  receive 
the  goods  for  that  purpose,  and  not  by  one  who  is  employed 
for  an  entirely  different  object ; '  and  must  be  consistent  with 
the  general  objects  and  business  of  the  company.* 

§  97.  Carriers  not  required  to  stop  for  goods  except  at  regu- 
lar stations. —  JS"or  can  the  owner  of  the  goods  require  such 
carriers  to  stop  anywhere  except  at  their  regular  offices  or 
stations  ^  or  other  usual  or  designated  place  *  to  take  on  his 

1  See  ante  §  90,  and  note.  the  transportation  of  the  property  re- 

2Cronkite  v.  Wells,  32  N.  Y.  347.  lieves  the  owner  from  making  any 

3  Blanchard  v.  Isaacs,  3  Barb.  388.  further  delivery  or  offer  to  deliver. 

Fisher  v.  Geddes,  15   La.   Ann.  14 ;  Louisville,  etc.  R'y  Ca  v.  Flanagan, 

Dwight  V.  Brewster,  1  Pick.  50.  113  Ind."  488. 

<  Missouri,  etc.  Co.  v.  The  Railroad,  A  house  and  platform  on  the  side 

35  Mo.  84.  of  a  track  at  which  freight  is  ooca- 

5  A  carrier  is  not  liable  for  not  ac-  sionally  received  and  discharged,  but 

cepting  goods  unless  they  are  offered  at  which  no  agent's  oflSce  or  books 

at  a  regular  depot  or  otlier  usual'  or  are  kept  or  bills  of  lading  or  receipts 

designated  place  for  receiving  freight ;  given,  is  not  a  "  regular  depot  or  sta- 

but  when  the  goods  ai-e  placed  at  a  tion"  within  the  meaning  of  a  stat- 

station  upon  the  line  of  the  road  to  ute  imposing  a  penalty  for  refusing  to 

be  transported,  the  refusal  of  the  car-  receive  freight  at  such  depots  or  sta- 

rier  upon  demand  to  furnish  oars  for  tions.    Kellogg  r.  Eaihoad  Co.,  100 

6  As  to  what  will  constitute  a  stopping  place  by  usage,  see  ante,  §  90. 
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goods ;  and  even  when  the  conductor  of  a  freight  train  had 
promised  to  stop  his  train  and  take  on  the  plaintiff's  goods, 
relying  on  which  promise  he  had  deposited  them  upon  the 
roadside  and  they  were  lost  in  consequence  of  the  failure  to 
stop  the  train  as  had  been  promised,  it  was  held  that  the  com- 
pany was  not  liable ; '  and  it  was  said  that  if  goods  be  put  upon 
the  platform  at  a  regular  station  or  depot,  with  the  knowledge 
of  the  agent,  it  would  be  a  good  delivery  and  acceptance,  and 
it  would  not  be  necessary  that  they  should  be  entered  on  a 
way-bill  or  that  any  written  memorandum  should  be  made ; ' 
for  the  liability  commences  whenever  the  owner  relinquishes 
his  control  over  the  goods  and  they  are  received  for  the  pur- 
pose of  being  carried,  and  exists  to  the  same  extent  as  when 
they  are  put  upon  the  train ;  but  that  all  "  way-side  deposits  " 
made  for  the  purpose  of  saving  the  trouble  of  hauling  to  the 
regular  depot  are  at  the  risk  of  the  owner  until  the  goods  are 
put  upon  the  cars."  So  where  the  goods  were  stored  in  the 
warehouse  or  upon  the  platform  of  a  railroad  company  with 
the  permission  of  its  agent,  with  the  understanding  that  they 
should  be  shipped  as  soon  as  cars  could  be  had  to  transport 
them  and  the  permission  of  the  military  authorities  which 
then  had  control  of  the  road  could  be  obtained,  it  was  held 
that  this  did  not  constitute  such  a  delivery  to  the  road  as  a 
carrier  as  to  make  the  company  responsible  in  that  character 
for  the  loss  of  the  goods,  but  that  they  had  incurred  liability 
only  as  warehousemen. .  It  would  have  been  different,  how- 
ever, it  was  said,  had  the  agent  given  a  shipping  receipt  or 
entered  into  an  express  contract  to  transport  the  goods  un- 
conditionally.* 

N.  C.  158.    See,  also,  Land  v.  Railroad  the  goods  are  actually  accepted  for 

Co.,  104  N.  C.  48.  carriage,  and  the  carrier  may  become 

A  mere  switch  at  which  there  is  liable  then  without  giving  a  bill  of 

neither  agent,  station  nor  platform  is  lading,  even  though  a  statute  pro- 

not  a  depot  at  which  delivery  may  be  vides    that  transportation   shall  be 

made  to  the  carrier.    Kansas  City,  deemgd  to  have  commenced  when 

etc.  R.  Co.  V.  Lilly,  —  Miss.  — ,  8  S.  the  bill  of  lading  is  signed.    East 

Rep.  644.  Line,  etc.  E'y  Co.  v.  Hall,  64  Tex.  615. 

1  Wells  V.  Railroad  Co.,  6  Jones'  L.  ■'  See  ante,  §  90  and  notes.  , 

47.    See  Meyer  v.  Vicksburg^  R.  E.  « IlL  Can.  R  R.  u  Ashmead,  58  HI 

Co.,  41  La.  Ann.  639,  cited  in  note  to  487 ;   Same  v.  McClellan,  54  id.  58 ; 

§  90.  Same  v.  Homberger,  77  id.  457. 

2  The  delivery  is  complete  when 

7  97 


§§  98,  99.]  THE   LAW    OF   CAEEIEES. 

§  98.  When  carrier  deemed  to  have  accepted  goods. —  The 
long-established  and  familiar  rule '  as  to  the  warehouseman, 
that  his  liability  commences  as  soon  as  the  goods  arrive  at  his 
warehouse  and  the  crane  of  the  warehouse  has  been  applied  to 
them  to  raise  them  into  the  warehouse,  has  been  apphed  to 
the  common  carrier  under  similar  circumstances,  and  the  de- 
livery to  him  and  his  acceptance  of  the  goods  held  to  com- 
mence from  the  moment  he  or  his  servants  undertake  to  load 
them  from  the  conveyance  of  another  carrier  upon  his  own 
and  for  that  purpose  have  attached  his  tackle  to  them.  And 
where  an  engine  was  sent  by  a  truckman  to  the  depot  of  a 
railroad  company  for  shipment,  the  delivery  to  the  road  was 
held  to  be  complete  and  its  liability  to  have  commenced  as 
soon  as  the  work  of  transferring  the  engine  from  the  truck  to 
the  company's  car  had  been  commenced  by  means  of  a  derrick, 
the  agent  of  the  company  being  present,  superintending  and 
directing  the  work,  and  the  case  was  said  to  be  the  same  in 
principle  as  that  of  the  warehouseman.  As  soon,  therefore,  as 
the  work  of  transferring  the  engine  was  commenced  under  the 
superintendence  of  the  road,  the  liability  of  the  truckman  as 
carrier  ceased  and  that  of  the  company  commenced.- 

§  99.  8ame  subject. —  When  the  owner  of  the  goods  has  done 
all  in  his  power  and  all  that  he  is  required  to  do  by  his  under- 
standing with  the  carrier  or  the  usage  of  the  business  to  fur- 
ther the  shipment,  and  it  becomes  then  the  duty  of  the  carrier 
to  do  whatever  else  is  necessary  to  put  them  in  transitu,  the 
delivery  and  acceptance  will  be  considered  as  complete  from 
the  time  the  carrier  is  informed  that  they  are  ready  for  him. 
As  where  it  was  the  course  of  business  for  a  railroad  company, 
when  required  to  do  so,  to  send  its  cars  upon  a  side  track  at 
the  place '  of  shipment  to  receive  cotton  for  transportation, 
and  for  the  shipper  there  to  load  upon  them  the  freight,  make 
out  a  manifest  and  leave  it  with  the  agent  of  the  company, 
who  then  had  the  bales  counted,  signed  bills  of  lading,  and 
sent  locomotives  to  remove  the  cars  thus  loaded  and  place 
them  in  the  train  destined  to  the  point  to  which  the  shipments 
were  to  be  made,  it  was  held  that  the  delivery  was  complete 

1  Thomas  u  Day,  4  Esp.  363.  «  Merritt  v.  The  Raih-oad,  11  AUen, 

80. 
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as  soon  as  the  cotton  was  put  upon  the  company's  cars  in  this 
manner  by  the  shipper  and  the  company's  agent  informed  of 
the  fact.' 

§  99a.  Same  subject — Implied  acceptance. — So  where  the 
carrier  has  actually  accepted  the  goods  and  undertaken  their 
carriage,  evidence  of  a  formal  or  express  acceptance  is  unnec- 
essary. Thus  where  property  was  placed  by  the  owner  in  a 
car  for  transportation  without  express  authority  from  any 
authorized  agent,  but  an  agent  having  authority  to  receive 
thp  property  for  transportation  knew  that  it  w^,s  so  placed 
there,  and  for  what  purpose,  and  did  not  object  but  permitted 
it  to  go  forward,  it  was  held  that  there  was  an  implied  under- 
taking on  the  part  of  the  company  to  carry,  and  on  the  part 
of  the  owner  to  pay  a  reasonable  compensation  therefor.^ 

§  100.  ChecJdng,  m,emorandum  or  entry  on  way-Mil  not  nec- 
essa/ry  to  complete  delivery. —  It  has  been  often  determined 
that  no  checking,  written  memorandum  or  entry  upon  a  way- 
bill is  necessary  to  complete  the  delivery.  All  that  is  neces- 
sary is  a  deposit  of  the  gopds  with  the  carrier  for  the  purpose 
of  transportation ;  and  if  they  be  accepted  by  him  to  be  sent 
forward  in  the  ordinary  course  of  his  business,  whether  they 
are  to  be  accompanied  by  their  owner  or  not,  the  full  respon- 
sibility of  the  carrier  at  once  begins.  Thus  where  the  plaint- 
iff, who  intended  to  leave  upon  an  afternoon  train,  carried  his 
trunk  to  the  depot  in  the  forenoon,  but  was  told  by  the  agent 
of  the  road  that  it  did  not  check  baggage  until  within  a  few 
minutes  before  the  train  was  to  start,  M^hereupon  the  plaintiff 
left  his  trunk  in  the  care  of  the  agent,  and  during  the  day,  and 
after  its  delivery  to  the  agent,  it  was  broken  open  and  rifled, 
it  was  held  that  the  custom  of  checking  could  have  no  effect 
upon  the  character  of  the  delivery,  and  that  the  company  held 
the  trunk  from  the  first  as  a  common  carrier.'  And  it  may 
be  stated  generally  that  the  baggage  of  a  passenger  deposited 
with  the  carrier  or  left  with  his  agent  at  the  usual  place  for 
delivering  baggage,  the  passenger  intending  to  proceed  with 
it  in  the  next  train,  boat  or  other  conveyance,  is  in  the  custody 
of  the  carrier  as  carrier  and  not  as  warehouseman  or  ordinary 

•DL  Cen.  R.  R.  u.  Smyser,  38  111.        2  Aiken  v.  Railway  Co.,  68  Iowa, 
8H   See  a«fe,  §  90  and  oases  cited.       363. 

s  Hickox  V.  The  E.  R,  31  Conn.  381. 
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bailee.'  And  where  the  owner  of  a  carpet-bag,  who  had  en- 
gaged but  had  not  paid  for  his  passage  upon  a  boat,  left  it  on 
the  boat  and  temporarily  absented  himself,  during  which  time 
ij;  was  stolen,  in  consequence  of  which  he  did  not  proceed  upon 
his  intended  trip,  it  was  held  that  he  was  entitled  to  recover 
for  his  loss.^  But  where  the  owner  of  a  trunk  deposited  it  on 
the  boat  in  the  usual  place  for  baggage  and  then  left  the  boat 
without  giving  any  notice  of  his  intention  to  become  a  pas- 
senger, it  was  held  that  he  could  not  recover  for  its  loss  during 
his  absence,  upon  the  ground  that  not  having  engaged  his  pas- 
sage or  given  any  notice  of  his  intention  to  do  so,  the  boat 
was  not  bound  to  treat  his  trunk  as  the  baggage  of  a  pas- 
senger but  merely  as  ordinary  freight ;  and  that  as  he  had 
given  no  notice  to  any  of  the  officers  of  the  boat,  there  had 
been  no  valid  delivery,  though  it  had  been  deposited  in  the 
usual  place  for  baggage.'  As  has  been  seen,  the  carrier  is  not 
liable  until  there  has  been  a  complete  delivery.* 

§  101.  Delivery  to  ferry^men,  when  complete. —  Ferry-men,  it 
has  been  held,  become  responsible  for  the  property  which  thej 
transport  as  common  carriers  as  soon  as  it  has  been  brought 
Upon  the  drop  or  sUp  of  the  boat,'  and  even  before  it  has  been 
completely  put  upon  the  ferry-bo&t  and  before  it  is  put  actu- 
ally into  the  charge  of  the  ferry-man.«  But  the  better  opinion 
would  seem  to  be  that  the  ferry-man  should  have  been  put  into 
the  custody  of  the  property  before  the  absolute  liabihty  of  the 
common  carrier  of  goods  should  be  imposed  upon  him.  When 
the  owner  of  the  property  retains  its  custody  and  keeps  it  under 
his  own  control,  there  has  not  been,  it  is  said,  such  a  delivery 
as  is  necessary  to  subject  the  ferry-man  to  the  rigorous  liabihty 
of  an  insurer,  and  he  should  be  considered  in  such  cases  as  un- 
dertaking for  its  safety  only  against  defects  in  his  boat  and 
other  apphances  for  the  performance  of  the  service,  and  for 
the  neglect  or  want  of  skill  of  himself  or  his  servants.' 

1  Camden  T.  Co.  v.  Belknap,  31  6  Blakely  v.  Le  Due,  19  Minn.  187. 
^^°^-  354-  7  Wyckof  v.  The  Ferry  Ca,  52  N.  Y. 

2  Woods  V.  Devin,  18  111.  746.  82 ;  White  v.  TheWinnissimmettCo;, 

3  Wright  w  Caldwell,  3  Mich.  51.  7  Cush.  155. 

«See  ante,  §  82.  The  opinion  of  the  court  in  this 

'Cohen  v.  Hume,  1  MoCord,  439;    case,  not  only  aa  it  respects  thelia- 

Miles  V.  James,  id.  157 ;  Cook  w  Gour-    bility  of  ferry-men,  but  of  cairiera 

din,.  8  Nott  &  McCord,  19.  generaUy,  is  so  appropriate  and  in- 

IQO 


DELIVEEY   TO   THB    OAEEIEE. 


[§  102. 


§  102.  Deli/very  to  connecUng  carriers  to  complete  the  trans- 
portation.—  The  question  as  to  whether,  under  the  circum- 
stances, a  delivery  has  been  made  by  one  of  several  connecting 
hnes  of  carriers  to  another  to  which  a  delivery  was  neces- 


structive  that  we  append  so  much  of 
it  as  relates  to  this  subject 

Dewey,  J. :  "  To  a  certain  extent, 
persons  keeping  and  naalntaining  a 
ferry  are  common  carriers.  It  would 
be  so  if  a  bale  of  goods  or  an  ai-ticle 
of  merchandise  was  delivered  by  the 
owner  to  the  agent  of  a  ferry  com- 
pany to  be  carried  from  one  place  to 
another  for  hira  Upon  receiving 
Buch  goods  for  ti-ansportation  the 
ferry  company  stipulate  to  carry 
them  safely,  and  subject  themsel\ies 
to  a  strict  liability  for  the  safe  car- 
riage and  delivery  of  such  goods, 
being  only  exempted  for  losses  occa- 
sioned by  those  acts  which  .are  de- 
nominated '  acts  of  God  or  of  a  public 
enemy.'  The  principle  above  stated 
would  embrace  the  case  of  a  horse 
and  wagon  received  by  a  ferry-man 
to  be  transported  by  him  on  a  feiTy- 
boat,  the  ferry-man  accepting  the  ex- 
clusive custody  of  the  same  for  such 
purpose,  and  the  owner  having,  for 
the  time  being,  surrendered  the  pos- 
session to  the  ferry-man. 

"  But  if  the  traveler  uses  the  ferry- 
boat as  he  would  a  toU-bridge,  per- 
sonally driving  his  horse  upon  the 
boat,  selecting  his  position  on  the 
same,  and  himself  remalDing  on  the 
boat,  neither  putting  his  horse  into 
the  care  and  custody  of  the  ferry- 
man, nor  signifying  to  him  or  his 
servants  any  wish  or  purpose  to  do 
so ;  and  the  only  possession  and  cus- 
tody by  the  ferry  man  of  the  horse 
and  vehicle  to  which  he  is  attached, 
is  that  which  necessarily  results  from 
the  traveler's  driving  his  horse  and 
wagon  or  other  vehicle  on  board  the 
boat  and  paying  the  ordinary  toll  for 


a  passage;  in  such  case  the  ferry 
company  would  not  be  chargeable 
Y.'ith  the  full  liabilities  of-  common 
earners  of  merchandise.  The  lia- 
bility in  this  case  would  be  one  of  a 
different  character;  and  if  the  pro- 
prietors of  the  ferry  were  chargeable 
for  loss  or  damage  to  the  property,  it 
would  be  upon  different  principles. 
In  reference  to  persons  thus  using 
the  ferry,  the  company  have  respon- 
sible duties  to  perform,  the  neglect 
of  which  may  charge  them  for  the 
loss  of  goods  and  property  placed  on 
board  then-  boat,  when  the  loss  has 
been  occasioned  by  their  default.  It 
is  the  duty  of  a  ferry  company  to 
provide  a  good  and  safe  boat,  suitable 
for  the  business  in  which  they  are 
engaged,  and  they  are  required  to 
have  all  suitable  and  requisite  ac- 
commodations for  the  entry  upon, 
the  safe  transportation  while  on 
board,  and  the  departure  from,  the 
boat,  of  all  horses  and  vehicles  pass- 
ing over  such  ferry.  They  ai'e  re- 
quired to  be  provided  with  all  proper 
and  necessary  servants  and  agents 
requisite  for  the  safe  and  proper  con- 
ducting of  the  business  of  the  ferry, 
and  with  all  proper  and  suitable 
guards  and  barriers  on  the  boat,  and 
to  prevent  damage  from  such  casual- 
ties as  it  would  naturally  be  exposed 
to,  though  there  was  ordinary  care 
on  the  part  of  the  traveler.  For  neg- 
lect of  duty  in  these  respects  they 
may  be  charged,  but  the  liability  is 
different  from  that  of  common  car- 
riers. The  case  of  such  a  traveler, 
though  not  entirely  similar,  much 
more  resembles  that  of  a  traveler 
upon  a  toll-bridge  or  turnpike  road, 
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sary  in  order  to  complete  the  transportation  of  the  goods, 
becomes  frequently  one  of  very  great  importance  not  only  to 
the  owner  of  the  goods  but  to  the  connecting  carriers  them- 
selves ;  for  in  many  such  cases  the  liability  of  the  one  or  the 

who,  while  he  uses  the  easement  of    band,  by  their  own  volimtarj-acts,of 


another,  yet  retains  the  possession 
and  ojistody  of  his  horse  and  wagon. 
The  party  thus  driving  his  own  horse 
upon  the  boat,  and  retaining  the  cus- 
tody of  him,  is  bound,  like  the  trav- 
eler on  the  toU-bridge  or  turnpike 
road,  to  use  ordinary  care  and  over- 
sight in  respect  to  his  horse  while  on 
the  boat,  and  if  he  does  not  use  such 
Ordinary  care  and  oversight  in  re- 
spect to  him,  and  for  the  want 
thereof  the  horse  leaps  overboard,  or 
receives  on  the  boat  some  injury,  all 
of  which  might  and  would  have  been 
avoided  if  the  party  had  used  proper 
care  and  diligence,  such  party  would 
himself  bear  the  loss  which  has  thus 
been  occasioned  by  his  own  neglect 
"  In  deciding  upon  the  nature  and 
extent  of  the  liability  of  ferry-men, 
and  how  far  they  are  to  be  charged 
as  common  carriers,  regard  is  to  be 
had  to  the  nature  of  the  employment, 
and  especially  to  the  thing  to  be  trans- 
ported. This  principle  is  practically 
applied  in  the  well-known  distinction 
relating  to  the  liability  of  the  propri- 
etors of  stage-coaches  and  other  vehi- 
cles, as  to  the  carriage  of  pereon-s. 
No  person  thus  can-ied  in  a  public 
vehicle  can  recover  damages  for  an 
injury  to  his  person  if  his  want  of 
ordinary  care  contributed  to  the  in- 
jury. Such  carriers  are  not  common 
caiTiers,  with  all  the  liabilities  as 
such.  One  reason  for  the  distinction 
is,  that  the  persons  thus  carried  are 
not,  and  cannot  be  placed,  under  the 
same  custody  and  conti-ol  as  bales  of 
goods.  Being  intelligent  beings,  and 
haying  the  power  of  locomotion,  and 
having  the  opportunity  on  the  one 


exposing  themselves  to  greater  haz- 
ard, and  on  the  other  of  guarding,  to 
some  extent,  against  perils,  the  law 
properly  requires  a  person  thus  car- 
ried to  exercise  the  ordinary  care  and 
vigilance  to  avoid  exposure  to  dan- 
ger, and  if  this  is  not  exercised,  and 
an  injury  is  sustained,  the  carrier  is 
not  liable  therefor. 

"  The  same  principle  is  further  il- 
lustrated in  the  various  decisions  of 
tbe  courts  in  cases  of  actions  insti- 
tuted for  the  purpose  of  charging  the 
carriers  of  slaves  as  common  carriers 
of  merchandisa  It  was  successfully 
and  certainly  most  properly  con- 
tended as  to  the  carriage  of  slaves, 
that  in  those  states  where  slavery  is 
allowed  by  law,  and  where  slaves  are 
to  some  purposes  treated  as  chattels, 
yet  as  they  are  human  beings  and 
cannot  and  ought  not  to  be  stowed 
away  and  confined  like  bales  of 
goods,  and  placed  under  the  absolute 
control  of  the  carrier,  the  principle 
of  the  common  law  applicable  to 
common  carriers  of  merchandise 
could  not  be  applied  to  the  carriers 
of  slaves.  This  was  so  held  in  Boyce 
V.  Anderson,  3  Pet  150 ;  Clark  v.  Mc- 
Donald, 4  McCord,  233. 

'■  As  having  some  bearing  also  on 
this  question,  we  may  allude  to  the 
modification  of  the  principle  of  gen- 
ei'al  liability  as  common  carriers,  in 
those  cases  where  the  owner  of  the 
goods  accompanies  them  in  their 
transit,  retaining  a  certain  control 
over  them,  as  in  Brind  v.  Dale,  8  Car. 
&  P.  207,  where  it  was  held  that  if 
the  owner  of  the  goods  accompanies 
them,  to  take  care  of  tliem,  and  is 
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other  will  depend  entirely  upon  the  question  of  delivery ;  and 
without  determining  this  question  the  owner  cannot  know 
against  which  of  them  to  seek  his  remedy  in  case  of  loss  when 
there  is  no  partnership  or  joint  liability,  the  rule  being  well 
settled  that  the  obligation  of  the  first  or  any  preceding  car- 
rier is  discharged  when  he  has  safely  delivered  the  goods  to 
the  next  succeeding  carrier  to  whom  such  delivery  is  required 
in  order  to  complete  the  transportation,  whenever  he  has  not 
bound  himself  to  carry  to  destination,  or  has  not  assumed  re- 
SDonsibility,  for  those  who  connect  with  him.' 


himself  guilty  of  negligence,  lie  is  not 
entitled  to  recover.  This  case  also 
affirms  as  a  rule  of  law  a  principle 
often  found  elsewhere,  and  which 
bears  directly,  as  we  think,  upon  the 
case  before  us,  '  that  a  party  cannot 
recover  if  his  own  negligence  "was  as 
much  the  cause  of  the  loss  as  that  of 
the  defendant.' 

"Thus  we  perceive  that  a  modifi- 
cation of  the  liability  attached  to 
common  carriers  occurs,  as  the  nat- 
ure of  the  thing  to  be  carried,  and 
the  extent  of  the  custody  and  control 
over  it  by  the  carrier,  varies.  We 
think  that  the  propriety  of  such  mod- 
ification of  what  is  certainly  a  very 
stringent  rule  of  Uability,  in  refer- 
ence to  cases  where  the  entire  cus- 
tody and  control  of  the  property  is 
not  with  the  carrier,  is  quite  obvious. 

"  The  case  of  a  traveler  conveyed 
by  means  of  a  ferry-boat,  where  the 
traveler  enters  upon  the  boat  driv- 
ing his.horse,  attached  to  a  wagon  or 
other  vehicle,  selecting  his  own  place 
upon  the  boat,  and  continuing  to 
retain  under  his  own  custody  his 
horse  and  wagon,  neither  commit- 
ting it  to  the  care  of  Ijhe  ferry-man  or 
his  servants,  nor  signifying  any  wish 
or  pm-pose  so  to  do,  presents  another 
instance  where  the  liability  of  the 
carrier  must  be  considered  as  of  a 
restricted  character;  and  as  in  the 
case  of  the  carrier  of  persons,  duties 


devolve  upon  the  traveler,  and  he  is 
bound  to  use  ordinary  care  and  dili- 
gence in  respect  to  his  horse  and  ve- 
hicle, in  order  to  prevent,  as  far  as  he 
can  by  such  care;  any  injury  occur- 
ring from  fright  or  from  other  cause, 
immediately  resultingf rom  the  move- 
ments of  the  horse.  When  such 
horse  or  other  animal  is  surrendered 
into  the  custody  of  the  ferry-man, 
the  driver  is  bound  to  do  all  that  can 
be  effected  by  reasonable  diligence 
and  supervision  to  prevent  a  loss  of 
his  property  occasioned  by  his  horse 
becoming  restless  or  affrighted.  If  the 
traveler  whoUy  neglects  his  duty  in 
this  respect,  leaving  his  horse  without 
any  oversight,  and  the  horse,  with- 
out fault  of  the  feriy-man,  becomes 
affrighted  and  throws  himself  and 
the  vehicle  to  which  he  is  attached 
overboard,  when  by  proper  care  and 
attention  of  the  driver  this  casualty 
would  In  all  reasonable  probability 
have  been  avoided,  the  loss  must  fall 
upon  the  traveler." 

A  different  conclusion  h^,  how- 
ever, as  we  have  seen,  been  reached 
in  other  cases,  and  some  of  them 
have  even  gone  so  far  as  to  hold  that 
the  custody  of  the  owner  is  the  cus- 
tody of  thefeiTy-man.the  former  be- 
coming the  agent  of  the  latter  for 
taking  care  of  the  property.  Ante, 
§  58,  n. 

1  This  subject  is  fully  discussed  in 


103 


§  102«.]  THE   LAW   OF   CAEEIEES. 

§  102a.  Duty  of  first  carrier  to  effect  delivery  to  succeeding 
ca/rrier. —  It  is  the  duty  of  the  first  of  two  connecting  carriers, 
upon  the  arrival  of  the  goods  at  the  point  of  connection  with 
the  succeeding  carrier,  if  he  knows  where  and  to  whom  thej 
are  to  be  delivered,  to  use  reasonable  diligence  to  deliver  the 
goods  to  the  Succeeding  carrier,  and,  at  aU  events,  to  make  a 
tender  of  delivery,  and  to  stand  ready  to  dehver  them  in  ac- 
cordance with  the  tender.'  If  any  particular  carrier  has  been 
designated  as  the  succeeding  carrier,  the  goods  must  be  de- 
livered to  him  if  he  will  accept  them,^  and  for  a  failure  so  to 
deliver  them  the  first  carrier  wiU  be  liable  as  for  a  conversion.' 
If  there  is  but  one  connecting  carrier,  it  will  be  presumed  that 
he  was  intended ;  if  there  be  more  than  one  but  none  desig- 
nated, then  the  first  carrier  will  perform  his  duty  if  he  delivers 
them  to  be  forwarded  in  the  usual  and  customary  way.* 
When  the  succeeding  carrier  has  been  designated,  but,  for  any 
reason,  as  the  sudden  cessation  of  his  operations,  he  cannot 
take  the  goods,  the  first  carrier  will  perform  his  duty,  where 
the  goods  are  perishable,  if  he  forward  them  by  the  best  means 
reasonably  to  be  had,'  and  he  is  not  liable  if  they  perish 

the  following  chapter,  where  a  full  are  to  be  forwarded  is  designated  in 

citation  of  authorities  will  be  found  the  biU  of  lading.    In  such  a  case, 

1  Regan  v.  Eailway  Co.,  61  N.  H.  the  bill  of  lading  being  silent  in  re- 
579  r  McKay  v.  Railroad  Co.,  50  Hun,  spect  to  the  line  by  which  the  goods 
563 ;  Insurance  Co;  v.  Railroad  Co.,  are  to  be  forwarded,  its  effect  is  the 
8  Baxt  268 ;  Whitworth  v.  Railroad,  same  as  if  a  provision  were  therein 
87  N.  Y.  413 ;  Rawson  v.  Holland,  59  inserted  that  the  carrier  should  have 
N.  Y.  611 ;  Burroughs  v.  RaUroad  Co.,  the  right  to  select  at  his  discretion 
100  Mass.  26 ;  Dunham  v.  Railroad  any  customary  or  usual  route  which 
Co.,  70  Me.  164  was  regarded  as  safe  and  reasonabla" 

2  Rawson  v.  Holland,  59  N.  Y.  611.  Snow  v.  Railway  Co.,  109  Ind.  432. 

3  Georgia  R  Co.  v.  Cole,  68  Ga.  623.        5  In  Regan  v.  Railway  Co.,  61 N.  H. 
iRawBoni;.  Holland,  59  N.Y.  611;    579,    perishable    goods     had    been 

Lamb  V.  Raihroad,  46  N.  Y.  271 ;  Van  shipped  by  defendants'  railway  to  its 

Santvoord  v.  St  John,  6  Hill,  160.  terminus  at  Portland,  whence  they 

'•A  shipper,  who  receives  a  bill  of  were  to  be  shipped  by  boat  to  Boston, 

lading  for  goods  consigned  to  a  point  The  goods  reached  Portland  in  due 

beyond  the  terminus  of  the  initial  course  on  Saturday  after  the  boat 

caiTier's  line,  authorizes  the  initial  had  gone.    Sunday  no  boat  ran.  and 

carriers  to  select  any  usual  or  reason-  on  Monday  the  boat  agent  notified 

ably  direct  and  safe  route  by  which  defendants'  agent  that  on  account  of 

to  forward  after  the  goods  reach  the  a  severe  storm  raging  no  boat  would 

eaA  of  his  line,  unless  the  particular  run  that  day,  and  that  he  did  not 

Ime  by  which  the  goods  consigned  know  when  it  would  run  again  as  it 
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without  his  fault  before  he  can  forward  them.*  If  the  goods 
have  come  into  the  hands  of  the  first  carrier  with  instructions 
or  conditions  as  to  their  ultimate  delivery  or  disposition,  it  is 
the  duty  of  the  first  carrier  to  see  that  the  same  instructions 


looked  like  a  long  storm.  Defend- 
ant's agent  therefore  sent  the  goods 
on  that  day  to  Boston  by  railroad, 
but  did,  not  notify  consignee  of  the 
changa  The  train  got  off  the  track 
owing  to  the  storm  and  was  delayed, 
so  that  when  the  goods  reached  Bos- 
ton they  were  damaged.  Said  the 
court:  "The  defendants'  undertak- 
ing was  to  carry  the  plaintiff's  goods 
from  Groveton  to  Portland,  and  de- 
liver them  to  the  boat  for  transporta- 
tion to  the  consignee  at  Boston. 
When  they  had  carried  the  goods  to 
the  terminus  of  their  line  in  Port- 
land, and  had  notified  the  agent  of 
the  boat  line  that  they  were  ready  to 
deliver  the  goods  for  further  convey- 
ance, they  had  done  all  that  was  re- 
quired by  the  terms  of  their  contract ; 
and  if  the  ordinary  running  of  the 
boat  had  not  been  interrupted,  they 
would  have  been  relieved  from 
further  Uability.  Gray  v.  Jackson, 
51  N.  H.  9 ;  Insurance  Co.  v.  Railroad, 
104  TJ.  S.  146.  By"  an  unforeseen 
event,  for  which  the  defendants 
were  not  responsible,  it  was  impossi- 
ble to  forward  the  goods  by  the  con- 
veyance specified.  The  failure  of 
the  boat  to  run  as  usual  did  not  im- 
pose upon  them  the  duty  of  trans- 
porting the  goods  from  Portland  to 
Boston.  That  duty  they  had  never 
assumed,  and  no  change  of  circum- 
stances could  subject  them  to  the 
extraordinary  responsibilities  of  car- 
riers beyond  the  termination  of  their 
route.    But,  although  they  owed  no 


duty  of  further  transportatiouj  the 
defendants  were  bound  to  the  exer- 
cise of  reasonable  care,  si^A  to  so 
conduct  in  relation  to  the  plaintiff's 
goods  that  he  should  suffer  no  un- 
necessary loss  or  damage.  Though 
no  longer  liable  as  common  carriers, 
they  were  liable  as  depositaries,  and 
required  to  exei-cise  ordinary  care  in 
the  custody  of  the  goods.  In  cases 
of  accident  or  emergency,  it  some- 
times happens,  although  the  transit 
is  at  an  end,  that  the  duty  is  cast  on 
the  carrier  of  taking  such  reasonable 
care  of  the  property  as  a  reasonable 
owner  would  take  of  his  own  goods. 
Railway  Co.  v.  Swaffield,  L.  R  9  Ex. 
132.  And  a  carrier  is  bound  to  use 
all  reasonable  means,  such  as  a  pru- 
dent owner  being  present  would  take, 
to  save  the  property  from  loss  by 
natural  causes.  ,  Edward's  BaU.,  sec. 
598;  Peck  v.  Weeks,  34  Conii.  145; 
American  Express  Co.  v.  Smith,  83 
Ohio  St.  511 ;  S.  C,  31  Am.  Rep.  561, 
and  notes,  567;  Empire  Transporta- 
tion Co.  V.  Wallace,  68  Pa.  St  302 ; 
N.  &  C.  R.  R  Co.  V.  David,  6  Heisk. 
361.  What  constitutes  such  reason- 
able care  and  diligence  is  a  question 
of  fact  to  be  determined  with  refer- 
ence to  aU  circumstances  of  the  casa 
Cass  w  B.  &  L.  R.  R,  14  Allen,  448, 
450.  The  defendants'  agent  learning 
that  the  boAt  would  be  prevented 
from  running  on  account  of  the 
storm,  and  knowing  the  perishable 
character  of  the  goods,  forwarded 
them   the    same  afternoon   by  the 


'As  where  goods  are  to  be  for- 
warded by  steamboat  but  boats  can- 
not run  because  of  low  water,  and 
before  goods  can  be  forwai-ded  they 


are  burned  in  the  warehouse  by  ac- 
cidental fire.  Homthal  v.  Steamboat 
Co.,  107  N.  C.  76. 
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and  conditions  are  transmitted  to  the  succeeding  carrier,  and 
if  he  fails  to  do  so  and  the  goods  are  thereby  lost  he  will  be 
liable.' 

§  103.  Wlien  liability  of  first  carrier  terminates. —  But  the 
responsibility  for  the  safety  of  the  goods  can  only  be  shifted 
when  there  has  been  such  a  change  in  the  possession  of  them 
from  the  one  to  the  other  as  wiU  be  tantamount  to  a  delivery 
to  the  latter  or  succeeding  carrier ;  ^  or,  in  case  the  succeeding 

Eastern  Railroad;  and  the  referee 
finds  that  in  so  doing  he  exercised 
due  care  and  prudence,  but  that  he 
was  negligent  in  not  notifying  the 
consignee  of  the  change  of  route. 
He  also  finds  that  such  notice  would 
not  have  avoided  the  loss,  and  that 
the  plaintiff  suffered  no  injury  by 
reason  of  the  negUgence  of  the  de- 
fendants' agent  Upon  these  facts 
the  plaintiff's  action  cannot  be  main- 
tained. After  the  termination  of  the 
defendants'  liability  as  common  car- 
rier, they  were  answerable  only  for 
injuries  happening  in  consequence 
of  their  own  negligence.  They  were 
not  responsible  for  losses  which  they 
could  not  have  prevented  by  the  ex- 
ercise of  due  care.  Sh.  &  Red.  Neg., 
sec  8." 

'North  V.  Transportation  Co.,  146 
Mass.  315. 

2  Reynolds  v.  RaUroad  Co.,  121 
Mass.  291 ;  Insurance  Co.  v.  Railroad 
Co.,  8  Baxt  268 ;  Leginsky  v.  Great 
Western  Dispatch,  10  Mo.  App.  134 ; 
Gray  v.  Jackson,  51  N.  H.  9 ;  Insur- 
ance Company  v.  Railroad  Co.,  104 
U.  S.  146 ;  Regan  v.  RaUway,  61 N.  H. 
579 ;  McKay  v.  Railroad  Co.,  50  Hun, 
563. 

Where  cotton  shipped  by  one  rail- 
road arrived  at  the  point  of  connec- 
tion with  the  succeeding  railroad  in 
the  eveniQg,  and  next  morning  tile 
car  was  placed  on  the  switch  or  "  Y  " 
which  connected  the  two  tracks,  but 
the  car  had  not  been  hauled  to  the 
transfer  platform  of  the  second  road, 


nor  had  the  cotton  been  examined 
or  checked  off  the  bill  of  lading,  and 
the  cotton  was  burned  after  standing 
for  three  hours  on  the  switch,  it  was 
held  that  the  delivery  was  not  com- 
plete, and  that  the  first  company  was 
stUl  liable.  Insurance  Co.  v.  Railroad 
Co.,  8  Baxt.  268.  For  a  similar  case, 
see,  also,  Alabama,  etc.  R.  R.  u  Mt 
Vernon  Co.,  84  Ala.  173. 

And  to  constitute  a  delivery,  either 
actual  or  constructive,  even  as  be- 
tween the  connecting  carriers  them- 
selves, the  goods  must  have  been  at 
least  removed  from  the  conveyance 
on  which  they  have  been  transported 
to  the  point  of  connection  for  further 
shipment 

Where  a  steamboat  and  a  railroad 
formed  by  agreement  a  continuous 
line,  and  the  steamboat  arrived  at  a 
wharf  owned  by  the  i-aUroad  com- 
pany, upon  which  the  goods  had  to 
be  unloaded  for  the  railroad,  where- 
upon the  employees  of  both  the  boat 
and  the  railroad  commenced  unload- 
ing the  goods  by  hand  and  in  trucks,' 
and  carrying  them  across  the  wharf 
to  the  cars,  no  account  being  kept  of 
the  goods  taken  from  the  boat  or  to 
the  railroad  or  put  upon  the  wharf, 
and  while  they  were  thus  engaged, 
and  before  the  goods  had  been  re- 
moved from  the  boat,  the  wharf, 
boat  and  goods  took  flre  and  were 
burned,  it  was  held  that  the  railroad 
was  not  liable  for  the  goods  whidi 
had  not  been  removed  from  the  boat 
having  neither  actual  nor  construct- 
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carrier  neglects  or  refuses,  after  notice  of  their  arrival  and  a 
tender  of  delivery,  to  receive  the  goods,  then,  when  the  first 
carrier,  after  notice  of  all  these  facts  to  the  consignor  or  con- 
signee, has  used  reasonable  diligence  to  store  and  care  for  the 
goods,  and  has  renounced  his  relation  of  carrier  to  them,^  He 
certainly  cannot  relieve  himself  from  his  liability  as  an  in- 
surer of  the  goods  by  simply  unloading  them  at  the  end  of 
his  route  and' storing  them  in  a  warehouse,  without  delivery 
to  the  connecting  carrier  in  the  route  or  an  attempt  to  de- 
Uver  to  him.^ 


ive  possession  of  them,  and  that  there 
had  been  no  dehvevy  even  of  the 
goods  which  had  been  taken  in 
charge  for  the  purpose  of  removal 
by  its  own  servants  or  employees  if 
not  actually  removed  from  the  boat. 
Grass  V.  N.  Y.  etc.  Railroad,  99  Mass. 
220. 

iLesinsky  v.  Great  Western  Dis- 
patch, 10  Mo.  App.  134;  Regan  v. 
Railway,  61  N.  H.  579;  McKay  v. 
Railroad  Co.,  50  Hun,  563;  Whit- 
worth  V.  Railroad,  87  N.  Y.  413 ;  Con- 
don V.  Railroad  Co.,  55  Mich.  318. 

InWhitworth  v.  Railroad,  supra, 
plaintiff  had  sl:(ipped  cotton  from 
Memphis  for  Liverpool.  It  was  con- 
tracted to  be  carried  to  New  York  by 
a  dispatch  company  which  conducted 
its  operations  over  a  number  of  suc- 
cessive railroads  of  which  the  defend- 
ant was  the  last,  its  terminus  being 
in  Jersey  City.  Defendjant  carried 
the  cotton  to  Jersey  City,  where  a 
portion  of  it,  then  in  defendant's 
warehouse,  was  destroyed  by  fire, 
without  any  negligence  on  defend- 
aift's  part.  It  appeared  that  the  way- 
bills of  the  dispatch  company  con- 
signed the  property  to  its  agents  in 
New  York.  The  uniform  course  of 
business  between  defendant  and  the 
dispatch  Company  had  been  for  de- 
fendant, on  arrival  of  property,  to 
give  notice  thereof  to  the  agent 
named  in  the  way-bill,  whose  duty  it 


then  was  to  obtain  a  permit  f  I'om  the 
steamship  company  for  delivery  to 
the  latter  and  to  give  the  permit  to 
defendant ;  and  on  receipt  of  it  the 
defendant  would  deliver  the  goods  on 
lighters  to  the  proper  v^sel.  On  ar- 
rival of  the  cotton  in  question,  prompt 
notice  was  given  to  the  proper  agent, 
but  permits  were  not  obtained,  and 
defendant,  although  persistently  urg- 
ing said  agent  to  obtain  the  permits, 
was  unable  to  get  rid  of  the  cotton. 
Held  that,  assuming  that  there  was 
unreasonable  detentioii  of  the  cotton, 
defendant  was  not  responsible  for  the 
delay  in  deUvery ;  that  it  had  fully 
discharged  its  duty  when  it  gave 
prompt  notice  of  the  arrival  and  held 
itself  ready  to  deUver  as  soon  as  the 
permits  were  obtained. 

2  Railroad  Co.  v.  Manufacturing 
Co.,  16  WalL  818 ;  Irish  v.  The  Rail- 
way, 19  Minn.  376 ;  Gass  v.  The  RaU- 
road,  99  Mass.  220 ;  West  Trans.  Co. 
V.  Newhall,  34  HI.  477 ;  Mer.  Bes.  Co. 
V.  Kahn,  76  id.  520 ;  L.  &  N.  R  R  u 
Campbell,  7  Heisk.  253 ;  BrintnaU  v. 
The  Railroad,  32  Vt.  665 ;  Blossom  v. 
Griffin,  3  Kern.  569;  Mills  v.  The 
Railroad,  45  N.  Y.  622 ;  Root  v.  The 
Railroad,  id.  524;  Michaels  v.  The 
Railroad,  80  id.  564 ;  Condiot  v.  Rail- 
way Co.,  54  id.  500;  McDonald  v. 
Railroad,  84  id.  497 ;  Ayies  v.  Rail- 
road, 14  Blatchf.  9. 
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§103a.  Same  siibject — Duty  when  succeeding  carrierneg- 
lects  or  refuses  to  receive  the  goods. —  Where  the  succeeding 
carrier  neglects  or  refuses  for  any  reason  or  is  unable  to  re- 
ceive the  goods,  the  first  carrier  must  use  reasonable  dihgence 
to  notify  the  consignor  or  consignee,  and  to  take  reasonable 
care  to  preserve  the  goods  from  injury  while  awaiting  instruc- 
tions as  to  their  disposition.  If  he  fails  to  use  reasonable  dili- 
gence to  notify  the  consignor  or  consignee,'  or  if  he  leaves  the 
goods  exposed  to  danger,^  he  will  be  liable  for  their  loss  or  in- 
jury. In  either  case  his  hability  as  carrier  is  not  terminated. 
Thus,  where  a  succeeding  carrier  refused  to  accept  goods  in- 
tended for  him,  and  the  first  carrier  stored  them  in  his  ware- 
house, but  did  not  give  either  the  consignor  or  the  consignee 
notice  of  the  second  carrier's  refusal  of  them  until  about  three 
months  after  they  were  shipped  and  six  weeks  after  their  non- 
arrival  had  been  reported  to  him,  after  which  time  the  con- 
signee refused  to  accept  them  as  the  season  for  their  salabihty 
had  passed,  and  they  had  greatly  declined  in  value,  it  was  held 
that  the  first  carrier  was  liable  for  the  injury  so  occasioned.' 
Failure  to  give  such  notice,  however,  will  not  be  a  ground  for 
the  recovery  of  damages  when  notice  would  not  have  averted 
the  loss,  and  parties  suffered  no  injury  by  reason  of  the  failure 
to  give  it.*  So  where  goods  were  delivered  to  a  common 
carrier  by  water  to  be  forwarded  over  several  connecting  lines, 
and  at  the  end  of  its  own  route  it  deposited  them  upon  a  float 
of  its  own,  lying  in  a  basin,  which  was  prepared  and  kept  by 
it  for  the  purpose  of  delivering  freight  to  the  connecting  car- 
rier, and  though  it  gave  notice  to  such  connecting  carrier  on 
three  successive  days  that  the  goods  were  on  the  float  for  it, 
accompanied  by  a  request  to  come  and  take  them  away,  yet 
permitted  the  goods  to  remain  for  three  days  on  the  float,  and 
on  the  afternoon  of  the  third  day  the  float  and  goods  were 
destroyed  by  fire  not  attributable  to  the  negligence  of  the 
carrier,  it  was  held  that  his  liability  as  common  carrier  still 
continued  when  the  goods  were  burned.' 

1  Petersen  v.  Case,  21  Fed.  Rep.  885 ;        s  Lesinsky  v.  WestefOi  Dispatch,  10 
Lesinsky  v.  Great  Western  Dispatch,    Mo.  App.  13 1. 
10  Mo.  App.  1.34.  4  Regan  v.  Railway  Ca,  61  N.  H. 

2Goold  V.  Chapin,  20  N.  Y.   259;    579. 
Miller  V.  Navigation  Co.,  10  N.  Y.  481.       ^Goold  v.  Chapin,  20  N.  Y.  359; 
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§  1035.  Same  subject — How  duty  affected  iy  usage. —  "It  is 
said  in  Van  Santvoord  v.  St.  John,'  that  a  carrier  who  receives 
a  box  marked  in  a  particular  way,  without  any  directions  ex- 
cept such  as  may  be  inferred  from  the  marks  themselves,  has 


Miller  v.  Navigation  Co.,  10  N.  Y. 
431. 

In  Lesinsky  v.  Western  Dispatch, 
10  Mo.  App.  134,  supra,  Thompson,  J., 
says:  "By  accepting  the  plaintiff's 
goods,  directed  to  a  point  beyond  the 
termination  of  its  own  line,  and  con- 
signed to  the  care  of  a  carrier  whose 
line  connected  with  its  line,  the  de- 
fendant assumed  the  duty  of  deliver- 
ing them  to  such  connecting  carrier. 
Eawson  v.  Holland,  59  N.  Y.  611.  De- 
livery, to  the  connecting  carrier  in 
this  case  being  impossible  by  reason 
of  the  fact  that  such  carrier  refused 
to  receive  the  goods,  did  the  defend- 
ant incur  liability  to  the  plaintiff  for 
failing  to  give  notice  of  that  fact? 

"  It  is  familiar  law.that  the  liability 
of  a  carrier  does  not  cease  till  he  has 
delivered  the  goods  to  the  consignee, 
or  made  a  reasonable  attempt  to  de- 
liver them. 

"Where  his  own  route  extends  to 
the  place  of  ultimate  destination  of 
the  goods,  and  the  consignee  refuses 
to  receive  the  goods,  he  ordinarily  dis- 
charges himself  from  liability  by  stor- 
ing the  goods  safely  without  giving 
notice  to  the  consignor,  although 
there  are  some  cases  which  hold  that 
such  notice  must  be  given.  The  rea- 
son why  such  notice  is  not  ordinarily 
required  seems  to  be  that  the  con- 
signee is  presumptively  the  owner  of 
the  goods,  the  consignor  the  agent  of 
the  owner  for  the  purpose  of  ship- 
ment, and  the  carrier,  in  like  manner, 
the  agent  of  the  owner.  Hutch,  on 
Car.  §  108;  Briggs  v.  Railroad  Co.,  6 
Allen,  246.  It  is,  therefore,  a  case 
where  am  agent  tenders  performance 


of  his  contract  to  his  principal,  and 
the  latter  refuses,  in  which  case  there 
seems  to  be  no  good  reason  why  the 
agent  should  be  held  bound  to  notify 
a  third  person  of  that  fact.  But  the 
reason  of  this  rule  does  not  apply  to 
the  case  where  the  earner  undertakes 
to  transport  goods  over  his  own  line 
and  deliver  them  to  a  connecting 
carrier  to  complete  the  transit.  Here, 
the  goods  having  passed  wholly  out 
of  sight  of  both  the  consignor  and 
consignee,  if,  from  any  circumstance, 
delivery  to  the  succeeding  carrier  be- 
comes impossible,  the  former  carrier 
is  under  an  obvious  duty  to  notify 
either  the  consignor  or  the  consignee, 
unless  it  is  impracticable  to  do  so. 
Where  notice  may  be  readily  sent  by 
letter  or  by  telegram,  he  is,  on  prin- 
ciple, guilty  of  a  clear  breach  of  duty 
if  he  neglects  to  send  it,  and  there 
are  cases  which  so  hold.  Convoy's 
Wheat,  3  Wall.  225 ;  Railroad  Co.  v. 
CampbeU,  7  Heisk.  258,  261. 

"  In  all  of  these  cases  the  carrier  is 
bound  to  do  what,  under  the  circum- 
stances, is  reasonable.  Hudson  v. 
Baxendale,  2  Hurl.  &  N.  575.  Where, 
as  in  this  case,  the  goods  have  passed 
out  of  the  hands  and  out  of  the  sight 
bot^  of  the  consignor  and  the  con- 
signee, and  are  interrupted  in  their 
transit  by  a  circumstance  unknown 
to  either,  but  known  to  the  carrier, 
it  cannot  for  a  moment  be  argued 
that  the  carrier  does  what  is  reason- 
able by  housing  the  goods,  giving 
notice  to  no  one,  and  losing  all  knowl- 
edge of  them  himself.  No  more  con- 
vincing argument  against  such  a  con- 
clusion could  be  suggested  than  the 


16  Hill,  160. 
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a  right  to  presume  that  the  consignor  intends  that  he  shall 
transport  and  dispose  of  them  in  the  usual  and  customary 
way.  That  was  the  case  of  a  carrier  by  tow-boats  on  the  Hud- 
son river  who  received  a  package  marked  '  J.  Petrie,  Little 
Falls,  Herkimer  county,'  and  it  was  held  that  the  first  carrier 
was  justified  in  delivering  it  at  the  end  of  his  route  to  a  suc- 
ceeding carrier  by  canal,  and  was  discharged  thereby  from 
further  responsibility ;  it  being  shown  that  there  was  a  gen- 
eral, established  and  uniform  usage  in  the  business  that  such 
delivery  might  be  made ;  and  it  was  also  held  that  the  con- 
signor was  bound  by  it  whether  he  knew  it  or  not.  And  in 
Gibson  v.  Culver '  it  was  held  that  the  general  obligation 
created  by  law  in  respect  to  the  mode  of  delivery  by  a  car- 
rier may  be  controlled  by  a  uniform  usage  and  course  of  the 
business  in  which  he  is  engaged."  ^  But  a  custom  of  a  partic- 
ular road  that  goods  destined  to  points  on  another  which  con- 
nected with  it  should  be  detained  until  notice  was  given  to 
the  consignees  and  their  direction  taken  as  to  sending  them 
by  that  road  will  ,not  relieve  the  first  road  from  its  obligation 
to  deliver,  and  it  will  be  liable  if  the  goods  are  lost  during  the 
delay.  "  The  proof,"  says  Andrews,  J.,  "  falls  far  short  of  es- 
tablishing a  custom  superseding  the  general  obligation  of  the 
defendant  to  make  delivery  of  the  goods  to  the  next  carrier. 
At  most  it  was  a  usage  recently  established  and  confined  to 
the  particular  business  of  the  defendant  at  a  particular  place, 
not  known  to  the  plaintiffs,  and  which  they  were  not  bound  to 
ascertain.  The  usage  relied  upon  in  this  case  lacks  the  essen- 
tial elements  of  a  valid  usage.     It  is  neither  general,  estab- 

circumBtances   of   this    case.    Here  for  this  reason,  greatly  depreciated 

were  goods  of  the  value  of  several  in  value.    This  seems  to  make  out  a 

hundred  dollars,  interrupted  in  their  clear  case  for  the  recovery  of  dam- 

ti-ansit  at  a  point  remote  from  con-  ages.    But  if,  in  addition  to  this,  the 

signor    and    consignea     A    postal  circumstances  which  obstructed  the 

card    costing  a  cent,    and  a   few  goods  in  their  transit  existed  for  six 

scratches  of  a  pen  by  a  clerk,  would  days  only  after  they  arrived  at  the 

have  notified  either  of  this  fact    For  end  of  its  line,  and  the  defendant 

nearly  three  months  a  knowledge  of  knew  of  the  fact  of  the  obstruction 

their  whereabouts   was   completely  being  removed,  then  the  failure  of 

lost  to  the  consignor,  the  consignee  duty  on  its  part  is  still  more  clear." 

and  the  defendant  In  the  meantime  >  17  Wend.  805. 

the  season  during  which  they  were  2  Per  Andrews,  J.,  in  Eawson  v. 

salable  had  passed,  and  they  were,  Holland,  59  N.  Y.  6ia 
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lished,  uniform  or  continuous.  It  would  be  unreasonable  to 
give  it  effect  in  this  case  to  defeat  a  recovery  by  the  plaintiffs. 
The  parties  did  not  make  their  contract  in  reference  to  it,  and 
cannot  be  presumed  to  have  done  so.  It  is  the  general  rule 
that  a  local  usage  must  be  shown  to  have  been  known  to  a 
party  before  he  will  be  held  to  be  bou'nd  by'it."  ' 

§  104.  Agreements  hetween  ca/rriers  not  MncUng  on  owner. — 
As  between  the  connecting  carriers  themselves  it  is  undoubt- 
edly true  that  by  express  agreement,  by  usage  and  custom  in 
a  particular  trade,  or  from  the  course  of  dealing  between  the 
particular  carriers,  the  responsibility  may  be  changed  from 
one  to  another  by  what  is  known  as  constructive  delivery, 
which  implies  no  actual  or  manual  transfer  of  the  possession 
of  the  goods.  But  as  to  the  owner  of  the  goods  the  doctrine 
of  constructive  delivery  can  have  no  application,  and  he  can  be 
required  to  look  for  the  reparation  of  his  loss  only  to  the  car- 
rier in  the  actual  possession  when.it  occurred;  and  the  carrier 
whose  duty  it  was  to  make  the  delivery  to  the  succeeding  one 
will  be  presumed  to  have  still  had  the  possession  until  it  be 
shown  that  it  had  been  actually  transferred  to  another.  In 
Conkey  v.  The  Eailway,^  the  defendant  carried  the  goods  to 
the  end  of  its  own  route  and  deposited  them  in  a  part  of  its 
warehouse  appropriated  to  freight  going  to  the  point  to  which 
the  goods  in  question  were  consigned,  and  it  was  proven  to 
have  been  the  course  of  business  between  the  defendant  and 
the  connecting  line  that  when  goods  were  so  deposited  they 
were  taken  by  the  latter  without  further  notice,  and  that  it 
had  had  in  this  instance  ample  time  and  opportunity  to  re- 
move the  goods  after  thiey  had  been  so  deposited.  The  con- 
tention, therefore,  was  that  the  plaintiff's  recourse  was  upon 
the  connecting  carrier  which  was  thus  shown  to  have  been  in 
fault,  and  not  upon  the  defendant.  But  the  court,  in  an  able 
opinion  by  Dixon,  C.  J.,  held  that  the  rights  of  the  owner  of 
the  goods  could  not  be  affected  by  a  delivery  by  usage  and 
notice,  as  was  claimed,  when  it  was  to  be  made  by  one  carrier 
to  another  for  the  purpose  of  continuing  the  transportation; 
and  that  in  an  action  to  recover  for  the  loss  in  such  cases, 
proof  of  the  actual  possession  by  the  defendant  is  conclusive 

1  See,  also,  Dunham  v.  E.  R.  Co.,  70  Me.  164  «  31  Wis.  619. 
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against  him.  But  (t  was  said  that  as  between  the  carriers 
themselves  the  loss  should  be  borne  by  the  one  in  fault,  and 
that  there  could  be  no  doubt  that  if  the  one  not  in  fault  be 
compelled  to  account  to  the  owner  for  the  loss,  he  could  com- 
pel an  adjustment  by  the  other  by  the  proper  legal  remedy. 
The  owner  can  tiever  know  where  the  fault  lay;  nor  is  it  in 
his  power  in  many  cases  to  ascertain  whether  a  delivery  from 
one  to  the  other  has  been  made  or  not,  if  such  delivery  is  made 
to  depend  upon  circumstances  other  than  an  actual  change  of 
possession.  As  between  the  carriers  themselves,  however,  it 
would  of  course  be  generally  known  who  was  in  fault;  and 
whether  known  or  not,  it  would  be  more  consistent  with  jus- 
tice that  they  should  settle  between  themselves  upon  whom 
the  loss  should  fall,  than  that  the  owner  who  had  sustained 
the  loss  should  be  put  to  the  diflBcult  task  of  finding  out  the 
truth,  at  the  risk  of  being  defeated  in  his  suit.  He  is  there- 
fore required  to  look  no  further  than  the  actual  possession  at 
the  time  of  the  loss ;  otherwise  he  might  be  the  victim  of  a 
usage  or  a  notice  of  which  he  had  never  heard.' 

§  105.  Same  subject  —  Illustrations. —  So  in  the  case  of 
McDonald  v.  The  Eailroad  Corporation,^  the  carrier  took  the 
goods  to  the  end  of  its  own  route  and  there  deposited  them  in 

1  This  case  overruled  the  previous  ered,  it  seems,  as  contracting  in  ref- 

case  of  Wood  v.  The  Railway,  in  the  erence  to  them,  and  will  he  held  to 

same  com-t,  27  Wis.  541,  in  which  it  have  agi-eed  with  the  carrier,  where 

liad  bgen  held,  under  the  same  facts,  there  is  no  express  contract,  for  the 

that  the  carrier  had  exonerated  him-  transportation   and  disposal  of  his 

^elf  from  liability  to  the  owner  by  goods  in  the  way  usual  and  custom- 

the  constructive  delivery,  by  usage  ary  with  him.    Van  Santvoord  v.  St 

and  notice,  upon  the  ground  that  the  John,  6  Hill,  157;  Mills  v.  The  Eail- 

shipper   was    bound   to   know   the  road,  45  N.    Y.   62a    Still,  in  that 

usages  and  general  com-se  of  business  state,  no  case  is  to  be  found,  out  of 

between  the  carrier  to  whom  he  in-  the  many  decided  upon  the  subject, 

trusted  his  goods  and  the  succeed-  in  which  the  carrier  whose  duty  i* 

ing  carrier,  as  to  the  manner  of  deliv-  was  to  deliver  the  goods  to  the  con- 

ery  for  further  carriage  from  one  to  necting  carrier  has  been  exonerated 

the  other,  and  was,  therefore,  bound  from  Uability  to  the  owner  upon  the 

by  them.     That  the  owner  of  the  ground  of  a  delivery  to  such  connect- 

goods  is  bound  to  take  notice  of  such  ing  carrier  constructively,  although 

customary    courses    of   dealing  be-  it  might  have  been  the  customary 

tween  connecting  lines  of   carriers  mode  of  deliverj-  between  the  two 

seems  also  to  be  the  rule  of  the  New  carriers. 

York  courts,  and  he  is  there  consid-  2  34  N.  Y.  497 
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its  own  warehouse,  from  which  it  was  proven  the  succeeding 
carrier  was  accustomed  to  take  them  without  further  notice, 
but  that  in  this  instance  he  neglected  to  do  so  for  some  two 
weeks,  at  the  end  of  which  time  they  were  destroyed  by  an 
accidental  fire  while  they  still  remained  in  the  defendant's 
warehouse.  In  the  meantime  the  defendant  had  made  no 
request  of  the  succeeding  carrier  to  take  the  goods,  nor  had  it 
in  any  way  attempted  to  divest  itself  of  the  liability  of  a  com- 
mon carrier  by  renouncing  that  relation,  as,  it  was  said,  it  per- 
haps might  have  done.  It  was  contended  that  under  these 
circumstances  the  defendant  had  done  all  that  it  could  be  re- 
quired to  do  as  carrier,  and  that  its  liability  at  the  time  of  the 
loss  was,  at  most,  only  that  of  warehouseman ;  but  it  was  held 
that  it  had  done  nothing  which  changed  its  responsibility  as 
carrier  to  the  owner  of  the  goods,  and  that  it  was  therefore 
liable  to  him  for  the  loss.  So  in  Condon  v.  Eailroad  Company,^ 
the  defendant  had  received  from  the  preceding  carrier  goods 
which  had  come  over  a  number  of  lines  from  'Sew  York. 
Defendant  carried  them  to  the  end  of  its  line  and  deposited 
them  in  its  warehouse.  Erom  its  terminus  the  goods  were  to 
be  forwarded  by  an  overland  transportation  company  to  their 
destination.  It  appeared  that  it  was  the  customary  mode  of 
business  for  the  receipts  of  goods  to  be  entered  at  the  ware- 
house upon  books  of  the  defendant  which  were  open  to  inspec- 
tion by  the  tra.nsportation  company  and  which  were  regularly 
inspected  by  the  agent  of  that  company  to  ascertain  what  goods 
were  to  be  taken  by  it.  The  transportation  company  was  then 
accustomed  to  take  all  goods  found  consigned  to  places  on  its 
line,  load  them  at  the  warehouse  on  its  vehicles  and  rpceipt 
for  them  to  the  defendant.  When  the  goods  in  question 
arrived  no  notice  was  given  to  the  transportation  company 
nor  was  the  attention  of  the  agent  called  to  them,  or  any  re- 
"quest  made  for  their  removal.  They  simply  remained  in  the 
warehouse,  where  they  were  destroyed  by  accidental  fire  a 
week  after  their  arrival.  The  action  was  brought  to  charge 
defendant  as  a  common  carrier,  and  it  was  resisted  upon  the 
ground  that  defendant's  liability  as  a  carrier  had  terminated. 
The  court,  however,  held  otherwise.    "  The  connecting  carriers 

!f55  Mich.  318. 
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in  this  case,"  said  Cooley,  0.  J.,  "  appear  to  have  estabhshed 
a  custom  of  their  own,  under  which  actual  delivery  of  the 
goods  or  notice  to  take  them  was  dispensed  with,  and  the  one 
was  to  ascertain  from  the  books  of  the  other  what  goods  were 
ready  for  reception  and  further  carriage.  This,  as  between 
themselves,  was  well  enough  while  it  worked  well ;  but  it  was 
an  arrangement  to  which  the  plaintiff  was  not  a  party,  and  the 
defendant  could  not  by  means  of  it  relieve  itself  of  any  hability 
which  duty  to  the  plaintiff  imposed.  And  it  was  clearly  its 
duty  to  the  plaintiff,  as  we  think,  to  relieve  itself  of  the  re- 
sponsibility of  the  goods  remaining  for  an  unreasonable  time 
in  its  warehouse ;  and  to  do  this,  it  was  necessary  that  the  re- 
sponsibility be  transferred  to  the  carrier  next  in  line.  But  the 
mere  permission  to  inspect  its  books  and  take  whatever  was 
ready  for  carriage  would  not  do  this ;  there  should  have  been 
distinct  notice  which  would  apprise  the  other  carrier  that  de- 
fendant expected  the  removal  of  the  goods.  In  this  case  there 
were  no  facts  indicating  a  renunciation,  as  to  these  goods,  of 
the  liability  of  common  carrier  by  the  defendant,  or  that  it 
was  supposed  by  the  agents  of  the  defendant  that  that  character 
had  been  exchanged  for  any  other.  If  it  ever  was,  it  must 
have  been  at  the  moment  the  goods  were  received :  for  nothing 
took  place  afterwards  to  change  the  relation  of  the  defendant 
to  the  goods  until  the  fire  took  place.  But  we  are  not  ready 
to  assent  to  the  doctrine  that  a  railroad  company,  as  to  goods 
transported  by  it,  ceases  to  be  carrier  the  moment  the  goods  are 
received  at  its  warehouse.  We  do  not  think  that  is  law  or 
that  it  ought  to  be." 

§  106.  Same  suhjecl  —  Cases  holding  delivery  eomplete. — 
But  in  Converse  v.  The  Transportation  Company,*  where  it 
appeared  that  the  carrier  by  whom  the  transportation  was  to 
be  continued  and  the  incoming  carrier  used  the  same  depot, 
and  that  when  the  latter  brought  in  freight  for  further  trans- 
portation by  the  former,  it  was,  by  usage  and  the  mutual 
understanding  of  the  carriers,  deposited  upon  a  particular  plat- 
form in  the  depot  at  the  side  of  the  track  of  the  connecting 
carrier,  which  was  considered  and  treated  as  a  delivery  to  it, 
and  that  this  was  done  in  this  instance  by  the  defendant  as 

183  Conn.  160. 
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soon  as  it  arrived  witli  the  freight,  it  was  held  that  this  vras 
such  a  delivery  as  to  shift  the  liability  for  the  further  safety 
of  the  goods  from  the  defendant  which  had  thus  deposited  the 
goods,  and  that  it  could  not  therefore  be  made  to  account  to 
the  owner  for  their  subsequent  loss  by  fire.  And  in  Pratt  v. 
The  Eailway  Company ,i  in  which  the  facts  were  similar,  the 
same  conclusion  was  reached  by  the  supreme  court  of  the 
United  States.  But  in  both  these  cases  the  circumstances 
seemed  to  be  regarded  as  .constituting  an  actual  delivery  to 
the  succeeding  carrier,  the  agent  of  such  carrier  in  the  latter 
case  having  actual  knowledge  of  the  arrival  of  goods  and  of 
their  having  been  deposited  in  the  depot  for  furtheT  carriage 
by  his  road. 

§  107.  Owner  may  recover  for  goods  constructwely  deliv- 
ered.—  But  it  by  no  means  follows  that  the  owner  of  the 
goods  may  not  recover  for  the  loss  from  the  connecting  car- 
rier to  whom  they  have  been  only  constructively  delivered. 
He  is  not  obliged  to  look  to  him,  and  may  pursue  another  in 
whom  I  was  the  last  actual  possession.  But  if,  as  between  the 
carriers  themselves,  the  one  to  whom  delivery  has  been  con- 
structively made  for  further  carriage  is  the  responsible  party, 
there  is  no  reason  why  he  should  not  be  liable  also  to  th« 
owner  of  the  goods.  Thus  where  goods  were  carried  to  the 
end  of  the  first  carrier's  route  and  there  placed  in  a  warehouse 
to  be  farther  transported  by  the  defendants,  to  whom  notice 
was  given  of  the  arrival  of  the  goods  and  by  whom  they  were 
entered  upon  their  books  for  transportation,  it  being  the  course 
of  business  for  the  defendants  to  take  goods  de'posited  in  the 
warehouse  for  them  with  notice  without  further  delivery,  it 
was  held  that  they  had  become  liable  for  the  loss  of  the  goods 
by  an  accidental  fire  after  they  had  remained  in  the  ware- 
house eight  days  awaiting  removal.  "  In  the  present  case," 
said  the  court,  "  the  flour  was  not  only  deposited  in  the  usual 
place,  but  notice  was  given  to  the  defendants,  who  entered  it 
upon  their  books.  From  this  time  it  must  be  held  to  have 
been  m  the  possession  of  the  defendants  as  common  carriers." '' 

§  108.  First  carrier  as  forwa/rding  agent  for  owner. —  When 
goods  are  delivered  to  the  carrier  for  the  purpose  of  being 

195U.  S.  43.  2^tna   Ins.   Co.    v.  Wheeler,    49 

N.  Y.  .616. 
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carried  to  a  point  beyond  the  terminus  of  its  route,  and  for 
that  purpose  to  be  delivered  by  him  to  a  connecting  carrier  in 
order  to  continue  the  carriage,  or  where  it  becomes  necessary 
for  that  purpose  to  make  successive  deliveries  from  one  to 
another  upon  a  continuous  line  or  succession  of  carriers,  the 
first  and  each  succeeding  carrier  becomes  the  agent  of  the 
owner  of  the  goods  to  make  delivery  to  the  next  carrier;  and 
it  is  incumbent  upon  him  to  do  so  not  only  to  relieve  himseU 
from  further  liability,  but  because  it  is.  a  duty  which  he  owes 
to  the  owner,  and  which  he  has  assumed  with  the  acceptance 
of  the  goods.  He  is  the  party  in  charge  of  them,  and  the 
only  one  with  whom  the  succeeding  carrier  can  make  the  nec- 
essary arrangements,  and  stands  towards  them  for  this  pur- 
pose in  the  position  of  an  owner.'  Therefore,  where  there 
was  a  failure  to  deliver  to  such  succeeding  carrier,  because  one 
of  his  rules  was  that  he  would  not  receive  goods  for  carriage 
without  a  written  contract  restricting  his  liability,  which  the 
carrier  having  the  goods  in  possession  did  not  feel  authorized 
to  accept,  and  therefore  kept  ^^hem  in  his  warehouse  for 
twenty  days  without  offering  them  to  the  next  carrier,  or  giv- 
ing him  notice  of  their  arrival,  and  whilst  he  awaited  direc- 
tions from  the  consignee  who  had  been  informed  of  the  fact, 
the  goods  were  destroyed  by  fire,  it  was  held  that  he  should 
have  tendered  them  to  the  next  succeeding  carrier,  and  that 
he  would  have  been  justified  in  delivering  the  goods  and  ac- 
cepting on  behalf  of  their  owners  the  usual  terms  required  by 
the  succeeding  carrier ;  and  that  not  having  done  so,  he  con- 
tinued to  hold  the  goods  as  a  carrier,  and  was  liable  for  their 
loss.^  In  such  cases,  it  is  said  that  the  owner  constitutes  the 
carrier  his  forwarding  a,gent  to  deliver  to  the  succeeding  car- 
rier, and  becomes  himself  responsible  for  his  acts  in  the  execu- 
tion of  the  agency  4_ 

1  Nelson  v.  The  EaUroad,  48  N.  Y.  each  exercises  an  independent  em- 

507 :  Squire  v.  The  Railroad,  98  Mass.  ployment  as  a  contiactor  with  the 

240 ;  York  Co.  v.  Centi-al  R.  R.,  3  owner,  and  is  responsible  for  its  own 

Wall  113.  negligence,  but  it  cannot  make  the 

SRawson  v.  Holland,  59  N.  Y.  611.  owner  responsible  for  the  negligence 

'  Briggs  V.  The  Railroad,  6  Allen,  of  a  connecting  road.    To  hke  effect^ 

246.    In  Sherman  v.  Hudson  R.  R.  see  Dunham  v.  Boston,  etc.  R.  Ca,  70 

Co.,  64  N.  Y.  255,  it  is  said  that  neither  Ma  164.    A  carrier  acts  as  agent  of 

company  is  an  agent  of  the  owner;  the  owner  in  turning  tlie  goods  over 
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§  109.  Carrier  cannot  lecome  wareliouseman  of  the  goods 
while  they  are  in  transit. —  ITo  higher  degree  of  responsibility, 
of  course,  rests  upon  the  carrier  while  the  goods  are  en  route 
than  when  they  have  arrived  at  destination,  so  long  as  he 
stands  to  them  in  the  relation  of  carrier.  But  when  the  ques- 
tion occurs  whether  by  his  course  of  dealing  with  them  he  has 
divested  himself  of  that  responsible  relation,  somewhat  differ- 
ent consideration  arises  and  somewhat  different  rules  are  to  be 
applied  when  the  goods  are  in  itinere,  from  those  which  govern 
when  the  transit  is  brought  to  an  end  by  their  arrival  at  des- 
tination. As  has  been  said,  "the  owner  loses  sight  of  his 
goods  when  he  delivers  them  to  the  first  carrier  and  has  no 
means  of  learning  their  whereabouts  till  he  or  the  consignee 
is  informed  of  their  arrival  at  destination.  At  each  successive 
point  of  transfer  from  one  carrier  to  another  they  are  liable 
to  be  placed  in  warehouses,  there  perhaps  to  be  delayed  by 
the  accumulation  of  freight  or  other  causes  and  exposed  to 
loss  by  fire  or  theft,  without  fault  on  the  part  of  the  carrier 
or  his  agent.  Superadded  to  these  risks  are  the  dangers  of 
loss  by  collusion,  quite  as  imminent  while  the  goods  are  thus 
stored  at  some  point  unknown  to  the  owner  as  while  they  are 
in  actual  transit.  As  a  general  rule  the  storing  of  the  goods 
under  such  circumstances  should  be  held  to  be  a  mere  acces- 
sory to  the  transportation,  and  they  should  be  under  the 
protection  of  the  rule  which  makes  the  carrier  liable  as  an  in- 
surer from  the  time  the  owner  transfers  their  possession  to 
the  first  carrier  until  they  are  delivered  to  him  at  the  end  of 
the  route." '  But  when  they  have  reached  their  destination, 
nothing  more  generally  remains  to  be  done  by  the  carrier 
after  storing  them  and  giving  notice  of  their  arrival  to  the 
consignee,  and  after  allowing  a  reasonable  time  for  their  re- 
moval he  becomes  a  mere  warehouseman;  and  if  after  that 
they  a,re  destroyed  without  his  carelessness  or  neghgence,  the 
loss  must  be  borne,  as  in  equity  it  should  be,  by  the  owner. 

§  110.  Same  subject. —  This  distinction  has  been  expressly 
recognized  and  asserted  by  the  supreme  court  of  the  United 
States  in  the  case  of  The  Eailroad  Company  v.  The  Manuf act- 
to  the  connecting  carrier,  and  not  as  i  McDonald  v.  The  Bailroad,  supra. 
agent  of  the  latter.  Marquette  E.  E. 
V.  Kirkwood,  45  Mich.  51, 
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Bring  Co.,'  in  which  it  is  said  that "  there  is  a  clear  distinctioD, 
in  our  opinion,  between  property  in  a  situation  to  be  delivered 
over  to  the  consignee  on  demand  and  property  on  its  way  to 
a  distant  point  to  be  taken  thence  by  a  connecting  carrier. 
In  the  former  case  it  may  be  said  to  be  awaiting  delivery;  in 
the  latter  to  be  awaiting  transportation."  And  the  same 
principle  may  be  said  to  be  indirectly  recognized  in  most  of 
the  cases  in  which  the  duty  of  deKvery  to  the  connecting  car- 
riers has  been  discussed.^ 

§  111.  Of  the  carrier's  duty  to  accept  and  carry  the  goods.-^ 
It  has  been  already  stated  in  giving  the  definition  of  a  com- 


il6WalL337. 

2  The  case  of  Ouimit  v.  Henshaw, 
85  Vt  605,  is  an  instructive  case  upon 
the  subject  of  the  duties  of  carriers 
in  making  delivery  of  goods  to  con- 
necting carriers  for  further  carriage ; 
and  though  in  relation  to  the  bag- 
gage of  a  passenger,  the  same  rea- 
sons apply  more  forcibly  to  goods  in 
the  hands  of  the  common  carrier. 
In  this  case  it  was  known  to  the  in- 
coming road  that  the  baggage  was  to 
be  forwarded  upon  another,  which 
did  not  immediately  connect  with  it 
however,  either  in  time  or  place.  The 
baggage  was  therefore  stored  by  the 
agent  of  the  first  road  untU  the  next 
morning,  the  time  for  the  starting 
of  the  connecting  train,  according 
to  the  custom  of  the  road  and  at  the 
request  of  the  passenger,  who  was  as- 
sured that  it  would  be  safa  In  the 
m.orning  the  baggage  could  not  be 
found  and  the  road  was  held  liable. 
It  was  said  by  the  court  that  in  such 
cases  whenever  the  two  roads  con- 
nected in  the  same  depot  and  the  de- 
parture of  the  succeeding  train  was 
contemporaneous  with  the  arrival 
of  the  incoming  one,  it  was  the  duty 
of  the  latter  to  transfer  the  baggage 
to  the  outgoing  train  if  so  directed 
by  the  owner,  or  if  it  were  known  to 
its  agent  that  the  transportation  was 
to  be  continued  upon  that  train ;  and 


that  if  there  was  not  a  close  connec- 
tion between  them,  and  a  necessary 
detention  for  a  short  time,  the  cus- 
tody of  the  first  road  must  be  held 
to  continue,  unless  otherwise  desired 
by  the  passenger,  until  the  time  for 
the  departure  of  the  second;  nor 
would  the  relation  of  the  carrier,  it 
was  said,  be  changed  by  the  fact  that 
the  baggage  was  stored  by  it  in  its 
store-room  while  awaiting  the  de- 
parture of  another  train.  And  it 
was  stated  as  one  of  the  reasons  for 
this  conclusion  that  what  would  con- 
stitute a  delivery  when  the  goods  had 
arrived  at  destination  would  not  nec- 
essarily do  so  when  the  baggage  was 
stiU  in  transit,  and  tliat  although  the 
circumstances  might  have  been  held 
to  amount  to  a  delivery  and  to  have 
changed  the  relation  of  the  road  to 
that  of  warehouseman,  if  it  had  not 
been  known  that  the  baggage  was  to 
be  forwarded,  it  did  not  do  so  when 
this  fact  was  known  to  the  agent  of 
the  road. 

It  should  be  observed  in  reference 
to  this  subject  that  the  English  cases 
throw  no  light  upon  it,  inasmuch  as 
tliere,  what  is  known  as  the  rule  of 
Muschamp's  Case,  which  makes  the 
first  or  contracting  carrier  solely  re- 
sponsible for  the  goods  to  the  end  of 
the  transit,  and  which  will  be  here- 
after explained,  prevails. 
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mon  carrier  that  the  obligation  to  accept  the  goods  when  they 
are  tendered  to  him  for  carriage  is  an  essential  elenaent  of  his 
■character,  and  that  if  there  be  no  such  obligation  he  is  not  a 
common  carrier  although  he  may  carry  for  hire.  But  this  is 
only  a  general  statement  of  the  law.  There  are  goods  which 
he  is  not  bound  to  carry  at  all,  and  there  may  be  circum- 
stances which  will  excuse  him  from  carrying  goods  even 
of  the  kind  which  he  is  engaged  generally  in  carrying  and 
which  generally  he  is  bound  to  carry.  He  may  therefore 
sometimes  lawfully  refuse  to  accept  the  goods ;  and  as  the  de- 
livery to  him  necessarily  implies  his  acceptance,  it  involves 
the  inquiry  when  such  acceptance  may  be  refused  by  him  with- 
out subjecting  himself  to  an  action  for  so  doing. 

§  112.  Same  subject  —  Not  obliged  to  accept  goods  of  a  Mnd 
lie  does  not  profess  to  carry. —  It  has  been  already  observed 
"that  no  common  carrier  is  a  carrier  of  all  kinds  or  classes 
of  goods.'  This  would  be  impossible.  Therefore  before  he 
can  be  made  liable  to  damages  for  a  refusal  to  carry  such  as 
are  offered  to  him  for  that  purpose,  it  must  be  jnade  to  ap- 
pear that  they  were  of  the  kind  which  he  usually  carried,  or 
which,  by  his  public  profession,  he  was  bound  to  accppt  for 
that  purpose.  The  law  will  only  impose  the  obligation  upon 
him  in  this  respect  co-extensive  with  the  public  expectations 
which  he  has  created  by  his  course  of  business  or  the  invita- 
tions he  has  publicly  held  out  to  those  who  may  solicit  his 
services.  But  it  being  a  matter  of  universal  knowledge  that 
certain  classes  of  carriers  engaged  generally  in  the  carriage  of 
certain  kinds  of  gocids,  when  the  kind  of  carrier  and  the  nat- 
ure of  the  goods  are  designated,  notice  will  in  most  cases  be 
judicially  taken  whether  the  particular  goods  are  of  the  kind 
which  those  of  the  class  to  which  the  carrier  belongs  usually 
■carry ;  and  if  they  be,  the  presumption  at  once  arises  that  he 
was  under  a  legal  obligation  to  accept  and  carry  them.  But 
still  there  may  be  many  cases  in  which  it  cannot  be  known 
from  common  experience  nor  from  the  character  of  the  busi- 
ness in  which  the  carrier  is  engaged  whether  the  particular 
goods  are  such  that  he,  as  a  common  carrier,  is  under  a  legal 
■obligation  to  accept  them  for  carriage,  and  in  such  cases  it 

1  See  ante,  §§  56a,  77. 
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would  devolve  upon  the  party  who  insisted  upon  his  liability 
for  the  refusal,  to  show  from  the  nature  of  the  employment, 
or  from  the  usage  of  others  similarly  engaged,  or  from  the  pre- 
vious practice  or  course  of  business  of  the  particular  carrier 
himself,  that  the  duty  to  accept  was  incumbent  upon  him. 
And  even  when  from  public  notoriety  or  from  the  evidence 
which  may  be  adduced,  the  presumption  arises  that  the  car- 
rier has  unlawfully  refused  to  accept  or  to  carry  the  goods,  it 
is  still  competent  for  him  to  show  that  although  the  goods  are 
of  the  kind  which  carriers  like  himself  are  usually  bound  to 
carry,  he  has  exonerated  himself  from  the  obligation  to  do  so 
by  pubUc  notice  or  by  his  previous  conduct  in  his  business. 

§  113.  Reasons  which  will  justify  refusal  to  accept. —  So  he 
may  show  other  reasons  for  his  refusal  which  will  legally  ex- 
cuse him.  He  may,  for  instance,  lawfully  refuse  to  receive 
them  if  they  are  improperly  packed,  or  if  they  are  otherwise 
in  an  unfit  condition  for  carriage.'  Or  he  may  show  that  the 
goods  offered  were  of  a  dangerous  character,  which  might  sub- 
ject him  or  his  vehicle,  or  strangers  or  his  passengers,  or  his 
other  freight,  to  the  risk  of  injury.^  And  he  may  even  refuse 
packages  offered  to  him  without  being  made  acquainted  with 
their  contents,  when  there  is  good  ground  for  believing  that 
they  are  of  a  dangerous  character.'  But  he  would  have  no 
right,  unless  from  the  appearance  of  the  package  or  from 
other  circumstances  his  suspicions  are  reasonably  aroused  as 
to  its  contents,  to  require  the  owner  who  offered  it  for  car- 
riage to  disclose  their  nature.  But  when  such  is  the  case,  it 
would  not  only  be  his  right  but  his  duty  to  ascertain  the  truth, 
and  if  they  proved  to  be  of  such  a  dangerous  character  to 
refuse  them.* 

§  114.  Same  subject  —  Press  of  business  may  justify  refusal. 
He  may  also  legally  refuse  to  carry  the  goods  or  to  accept 
them  for  carriage,  if  having  provided  himself  with  equipments 
and  facilities  for  doing  such  an  amount  of  business  as,  from 

1  Union  Ex.  Co.  v.  Graham,  36  Ohio  carriage.  The  Nith,  36  Fed.  Eep  86  j 
St  595.  2  Pars.  Cont  174. 

2  The  carrier  is  not  bound  to  accept  '  The  Nitro-glycerine  Case,  15  WalL 
for  carriage  goods  which  are  likely  524. 

to  injure  goods  already  received  for       <The  Nitro-glycerine  Case,  IS  Wall. 

524. 
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previous  experience,  he  might  reasonably  expect,  he  finds  that, 
from  unexpected  temporary  causes,  its  great  accumulation,  or 
the  press  of  business  as  it  is  called,  has  made  it  impossible  for 
him  to  carry  the  goods ;  or  if,  as  it  is  expressed  in  some  of  the 
old  cases,  his  coach  be  fall,  he  may  refuse  to  receive  them  and 
thereby  subject  himself  to  the  responsibility  6t  their  safe  cus- 
tody, until  he  may  be  in  a  condition  to  transport  them.' 

§  115.  Same  subject —  Other  reasons. —  So  he  may  of  course 
refuse  to  take  the  goods  if  he  does  not  carry  to  the  place  to 
■which  the  owner  wishes  to  send  them ;  ^  and  he  will  be  excused 
for  the  refusal  if  the  goods  are  brought  to  him  at  an  unreason- 
able hour,  or  at  a  place  other  than  that  which  he  has  appointed 
for  their  delivery  to  him,  as  if  they  be  offered  to  the  agent  of 
a  steamboat,  railroad  or  express  company  upon  the  street  or 
at  any  place  other  than  the  boat  or  office  where  it  is  adver- 
tised and  known  that  such  business  is  transacted,  or  if  they 
are  offered  at  a  time  unreasonably  long  before  the  accustomed 
or  appointed  time  for  his  departure.'  So  it  will  be  a  good  ex- 
cuse for  refusing  them  if  at  the  particular  time  when  they  are 
offered  the  way  is  exposed  to  extraordihary  danger,  or  if  the 
goods  are  of  such  a  character  that  they  would  be  exposed  to 
the  fury  of  a  mob  or  to  destruction  by  any  kind  of  popular 
outbreak ;  for  while  the  destruction  or  loss  of  the  goods  from 
any  of  these  causes  would  be  no  defense  against  the  liability 
of  the  common  carrier,  the  law  will  not  require  him  against 
his  wiU  to  expose  himself  to  the  risk.* 

§  115a.  Sa/me  sulyect  —  Not  obliged  to  accept  from  one  not 
autliorized  to  deliver — Liability  where  he  does. —  Before  ac- 
cepting the  goods  for  carriage  the  carrier  may  also  insist  upon 
evidence  that  the  person  offering  them  has  authority  to  do  so, 

'  Peet  V.  The  Railway,  20  "Wis.  594 ;  Thus  it  was  held  that  where  during 

Lovett  V.  Hobbs,  2  Shower,  127 ;  Riley  the  late  war  and  on  account  thereof 

V.  Home,  5  Bing.  317.  See,  also,  post,  it  was  not  safe  for  a  railroad  com- 

g  290  et  seq.  pany  to  undertake  the  carriage  of 

sPitlock  V.  Wells,  Fargo  &  Co.,  109  goods,  it  was  not  liable  for  refusing 

Mass.  452.  to  carry.    Phelps  v.  Railroad  Co.,  94 

sPickford  v.  The  Railway,  13  M.  &  III  548;  Dlinois  R  R  Co.  v.  McClel- 

W.  766 ;  Lane  v.  Cotton,  1  Ld.  Raym.  Ian,  54  HI.  58 ;  Same  v.  Ashmead,  58 

653;  Story  on  Bail.  §508;  Cronkite  Dl.  487;  Same  v.  Cobb,  64  HI.  128; 

V.  Wells,  32  N.  Y.  247.  Same  v.  Homberger,  77  IlL  457. 

« Edwai-ds  v.  Sherratt,  1  East,  604. 
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for  he  is  bound  to  receive  and  carry  goods  only  when  offered 
for  carriage  by  their  owner  or  his  authorized  agent.'  And  if 
he  does  accept  goods  for  carriage  in  good  faith  from  a  person, 
not  the  owner,  but  in  apparent  control  of  them  and  able  im- 
mediately to  assume  the  actual  custody  of  them,  and,  after 
carriage  to  the  destination,  delivers  them  again  to  such  per- 
son, he  is  not  hable  to  the  true  owner  as  for  a  conversion.^ 


'Fitch  '!i.  Newbeny,  1  Doug. 
(Mich.)  1. 

2Gurley  v.  Arinstead,  148  Mass. 
287.  Said  Devens,  J.:  "The  defend- 
ant, who  was  a  job-teamster,  removed 
the  goods  alleged  to  have  been  by  him 
converted,  from  a  room  in  the  dwell- 
ing-house of  one  Whittier  to  the 
store  of  one  Davis,  and  there  deliv- 
ered them  to  Whittier,  by  whose  di- 
rection he  had  acted.  Although  the 
goods  were  in  the  house  of  Whittier, 
they  were  in  a  room  hired  by  the 
plaintiff  from  him.  The  contract 
between  them  was  one  for  rent,  and 
not  for  storage,  Whittier  reserving 
no  control  over  the  room.  It  was, 
however,  neither  locked  nor  fastened, 
although  no  goods  were  in  it  except 
those  of  the  plaintiff.  In  all  that  he 
did,  the  defendant  acted  in  good 
faith,  without  any  intention  of  de- 
priving the  rightful  owner  of  her 
property,  and  in  ignorance  of  the  fact 
that  the  plaintiflE  was  such  owner, 
neither  asserting  title  in  himself  nor 
denying  title  to  any  other,  nor  exer- 
cising any  act  of  ownership  except 
by  the  removal  above  stated. 

"The  legal  possession  of  the  goods 
was,  under  these  circumstances,  un- 
doubtedly in  theplamtiff,  and  as  they 
were  in  the  room  hired  by  her,  the 
actual  possession  was  also  hers.  The 
apparent  control  of  them  was,  how- 
ever, in  Whittier,  as  they  were  in  his 
house,  and  he  had  further  the  pres- 
ent capacity  to  take  actual  physical 
possession,  as  the  room  in  which  they 
were  was  neither  locked  nor  fastened. 


"It  is  conceded  that  whoever  re- 
ceives goods  from  one  in  actual,  al- 
though illegal,  possession  thereof, 
and  restores  the  goods  to  such  per- 
-son,  is  not  Kable  for  a  conversion  by 
reason  of  having  transported  them, 
Strickland  v.  Barrett,  30  Pick.  415: 
Leonard  v.  Tidd,  3  Met  6.  And  this 
would  be  so,  apparently,  even  if  the 
goods  thus  received  were  restored  to 
the  wrongful  possessor,  after  notice 
of  the  claim  of  the  true  owner. 
Loring  v.  Mulcahy,  3  AUen,  575 ;  Met- 
calf  V.  McLaughlin,  123  Mass.  84 

"  Upon  the  precise  question  raised, 
we  have  found  no  direct  authority, 
nor  was  any  cited  in  the  argument; 
but  the  principle  on  which  the  decis- 
ions above  cited  rest  is  not  unrea- 
sonably extended  when  it  is  applied 
to  the  circumstances  of  the  case  at 
bar.  The  act  of  removing  goods  by 
du-ection  of  the  wi'ongf  ul  possessor 
of  them  is  an  act  in  derogation  of  the 
title  of  the  rightful  owner;  but  the 
party  doing  this  honestly  is  protected 
because  from  such  actual  possession 
he  is  justified  in  beheving  the  posses- 
sor to  be  the  true  owner.  He  does 
no  more  than  such  possessor  might 
himself  have  done  by  virtue  of  his 
wrongful  possession. 
-  "The  defendant  was  a  job-teamster, 
and  thus  in  a  small  way  a  conunon 
carrier  of  such  wares  and  merchan- 
dise as  could  appropriately  be  trans- 
ported in  his  team  or  wagon.  He 
exercised  an  employment  of  such  a 
character  tliat  he  could  not  legally 
refuse  to  ti-ansport  property  such  as 
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§  1155.  Bemedy  for  wrongful  refusal. —  If  the  carrier  re- 
fuses without  lawful  reason  to  accept  and  carry  the  goods, 
the  owner  may  maintain  an  action  against  the  carrier  for  the 
damages  sustained  by  such  wrongful  refusal.'  This  remedy 
by  action  is  usually  adequate  to  secure  the  plaintiff's  rights, 
and,  therefore^  in  accordance  with  weU-settled  principles,  man- 
dcmius  will  not  lie  to  enforce  the  performance  of  the  duty.^ 
"Where  the  duty  was  expressly  imposed  by  state  statute  and 
by  the  United  States  interstate  commerce  act,  and  the,  refusal 
was  continuing  and  the  injury  irreparable,  a  mandatory  in- 
junction was  granted  to  secure  performance.' 

§  116.  Carrier  may  demand  prepayment  of  freiffJit. —  The 
carrier  may  also  require  a  prepayment  of  his  freight,  and  may 
refuse  to  carry  the  goods  unless  it  is  paid.  While  the  law 
compels  him  from  motives  of  public  policy  to  deal  with  all 
persons,  and  leaves  him  no  choice  as  to  his  customers,  it 
does  not  bind  him  to  deal  on  credit,  and  he  may  demand  the 
price  of  his  labor  before  it  is  performed.  But,  in  a  declaration 


he  usually  earned,  which  was  ten- 
dered to  him  at  a  suitable  tipie  and 
place  with  the  offer  of  a  reasonable 
compensation.  If  he .  holds  himself 
out  as  a  common  carrier,  he  must 
exercise  his  calling  upon  proper  re- 
quest and  under  proper  circum- 
stances. Buokland  v.  Adams  Ex- 
press Co.,  97  Mass.  124;'  Judson  v. 
Western  Railroad,  6  AUen,  426.  His 
means  of  ascertaining  the  true  title 
of  the  freight  confided  to  him.  are  of 
necessity  limited.  He  must  judge  of 
this  as  it  is  fairly  made  to  appear.  If 
Whittier  had  actually  gone  into  the 
room,  as  he  might  readily  have  done, 
and  taken  physical  possession  of  the 
goods,  the  defendant,  upon  well  es- 
tablished authority,  would  have  been 
justified  in  obeying  the  order,  and 
transporting  the  goods  to  Whittier 
at  another  place ;  and  he  should  not 
be  the  less  justified  where  Whittier, 
in  apparent  control  of  the  goods  in 
his  own  house,  and  capable  of  iname- 
diately  taking  them  into  his  actual 


custody  by  entering  the  room  through 
the  unlocked  door,  has  directed  the 
removal 

"  If  a  person  standing  near  and  in 
sight  of  a  bale  of  goods  lying  on  the 
sidewalk  belonging  to  another,  and 
thus  in  the  legal  possession  of  such 
other,  is  able  at  once  to  possess  him- 
self of  it  actually,  although  illegally, 
and  directs  a  carrier  to  remove  it 
and  deliver  it  to  him  at  another  place, 
compliance  with  this  order  in  good 
faith  cannot  be  treated  as  a  conver- 
sion ;  and  apparent  control,  accom- 
panied with  the  then  present  capacity 
of  investing  himself  with  actual 
physical  possession,  must  be  equiva- 
lent to  illegal  possession  in  protecting 
a  carrier  who  obeys  the  order  of  one 
having  such  control." 

1  See  ante,  §  57a. 

2  People  V.  Railroad,  22  Hun,  533 ; 
People  V.  Babcock,  16  Hun,  313. 

■■<  Chicago  R'y  Co.  v.  Burlington  R'y 
Co.,  34  Fed.  Rep.  481. 
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against  him  for  his, refusal,  it  is  not  necessary  to  aver  a  tender 
of  the  money  for  the  freight.  It  is  suflBcient  to  aver  a  readi- 
ness and  willingness  to  pay.'  A  demurrer  does  not  lie  to 
such  a  declaration  because  it- does  not  appear  therefrom  that 
the  payment  was  demanded  in  advance  and  the  carrier  might 
have  been  willing  to  trust  the  owner  of  the  goods ;  and  there- 
,  fore  it  is  enough  to  say  that  he  was  ready  and  willing,  which 
means  that  he  would  have  paid  had  the  carrier  demanded  the 
freight.  As  said  by  Baron  Parke :  "  Whenever  a  duty  is  cast 
upon  a  party  in  consequence  of  a  contemporaneous  act  of  pay- 
ment to  be  done  by  another,  it  is  sufficient  if  the  latter  pay, 
or  be  ready  to  pay  the  money,  when  the  other  is  ready  to  un- 
dertake the  duty.  The  money  is  not  required  to  be  paid  down 
untU  the  carrier .  receives  the  goods  which  he  is  bound  to 
carry."  It  would  seem,  therefore,  that  in  order  to  show  his 
readiness  to  undertake  the  duty,  the  carrier  must  accept  the 
goods  before  he  demands  his  freight,  but  may  refuse  to  carry 
until  such  payment ;  and  if  the  owner  refuse  to  pay,  the  car- 
rier would  hold  them  until,  returned  to  the  owner  merely  as 
a  depositary,  because  something  would  remain  yet  to  be  done 
to  put  him  in  the  relation  of  carrier  to  them.  If  not  demanded 
and  not  required  by  any  rule  or  regulation  of  the  carrier 
known  to  the  owner  of  the  goods,  no  tender  need  be  made  of 
the  carrier's  charges,  and  he  may  be  sued  for  his  refusal  with- 
out such  tender. 

§  117.  Actual  acceptance  may  waive  reasons  for  refusal.— 
Although,  however,  the  carrier  may  in  these  cases  refuse  to 
accept  the  goods,  if  he  take  them  into  his  possession  for  the 
purpose  of  carriage  without  insisting  upon  his  right  to  refuse 
them,  he  will  be  considered  as  waiving  it  and  consenting  to 
accept  the  goods  upon  the  usual  terms  as  to  liability,  and  wiU 
become  responsible  as  an  insurer  as  in  other  cases.^  But  to 
impose  upon  him  such  extraordinary  liability  for  goods  which 
from  the  nature  of  his  business  he  was  not  bound  to  carry,  or 
which  were  in  an  unfit  condition  to  be  carried,  or  which  for 
any  reason  it  would  be  unfair  to  require  him  to  carry,  an  act- 

1  Pickford  v.  The  Railway,  8  M.  bal,  etc.  R.  R.  u  Swift,  13  Wall  263; 
&  W.  372 ;  Bastard  v.  Bastai-d,  3  Pickford  v.  The  Railway,  12  M.  &  W. 
Shower,  81.    See,  also,  §  757.  766 ;  Porcher  v.  The  Railroad,  U  Rich. 

2  Tlie  David,  6  Blatoh.  266 ;  Hanni-  (Law),  181. 
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ual  acceptance  for  the  purpose  of  the  carriage  must  be  shown ; 
and  it  will  not  be  done  where  the  delivery  is  merely  con- 
structive. 

II.  THE  BILL  OF  LADING. 

§  118.  No  receipt,  hill  of  lading  or  otlier  writing  necessa/ry. — 
No  re,ceipt,  bill  of  lading  or  writing  of  any  kind  is  required  to 
subject  the  carrier  to  the  duties  and  responsibilities  of  an  in- 
surer of  the  goods.'  As  soon  as  they  are  delivered  to  him  for 
present  carriage  and  nothing  necessary  to  their  being  for- 
warded remains  to  be  done  by  the  owner,  the  law  imposes 
upon  him  all  the  risk  of  their  safe  custody  as  well  as  the  duty 
to  carry  as  directed.  He  is  regarded  as  exercising  in  some 
sort  the  functions  of  a  public  office,  and  the  law  is  said  to  im- 
pose upon  him  his  duties  and  obligations  upon  this  ground  as 
well  as  upon  the  ground  of  the  contract,  and  as  soon  as  the 
delivery  to  him  and  his  acceptance  are  shown,  the  law  imposes 
the  duty  and  the  responsibility  in  virtue  of  his  public  employ- 
ment. In  other  words,  his  liability  does  not  rest  exclusively 
upon  contract,  however  much  it  may  be  qualified  or  limited 
by  express  agreement. 

§  119.  Iddbility  of  carrier  usually  limited,  hy  contract. — He 
was  always  allowed,  however,  if  a  carrier  by  water,  to  enter 
into  contracts  by  which  he  might  exempt  himself  from  the 
risks  of  certain  perils.  But  carriers  by  land  had  formerly  no 
such  privilege  in  this  country ;  and  such  was  the  jealousy  with 
which  they  were  regarded,  that  it  Avas  held  impossible  for 
them  to  guard  themselves  by  any  stipulations  whktever  against 
liability  from  loss  arising  from  any  other  cause  than  the  act 
of  God  or  the  public  enemy.  This  harsh  condition  has,  how- 
ever, been  greatly  changed  in  the  carrier's  favor,  as  we  shall 
hereafter  see ;  ^  and  now,  not  only  is  he  permitted  to  contract 
so  as  to  change  the  extent  of  his  liability  as  fixed  by  the  com- 
mon law,  but  such  contracts  when  made  with  his  employers 
become  almost  entirely  the  measure  of  his  responsibility.  And 
this  custom  has  become  so  universal  in  transactions  with  car- 
riers that  his  liability  may  now  be  said  to  depend  almost  ex- 

lA   parol    contract   is    sufficient        2  gee  pos^,  chapter  VIL 
Texas  Pac.  R'y  Co.  v.  Nicholson,  61 
Tex.  491.    See,  also,  post,  g  729. 
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clusively  upon  contract.  He  still  stands,  however,  in  the 
relation  of  common  carrier  to  the  goods  intrusted  to  him, 
notwithstanding  his  contract,  however  much  it  may  lessen  his 
common-law  liability,  and  he  cannot,  even  by  the  most  express 
contract,  divest  himself  of  that  character  and  change  it  to 
that  of  a  mere  private  carrier  or  ordinary  bailee.' 

§  120.  Contracts  vary  in  form  and  name. —  These  contracts 
assume  somewhat  different  forms  and  are  known  by  different 
names  according  as  they  may  be  with  carriers  by  water  or 
carriei^s  by  land.  Those  with  the  former  are  caUed  bills  of 
lading,  while  those  with  land  carriers  are  commonly  called 
receipts.  They  are,  however,  the  same  in  effect,  and  are  in- 
tended merely  to  evidence  the  true  intent  of  the  transaction 
between  the  parties.  In  both  cases  they  contain  a  description 
of  the  goods,  an  acknowledgment  that  they  have  been  received 
by  the  carrier,  the  names  of  the  shipper  and  consignee,  the 
place  of  consignment,  that  they  are  in  good  condition,  the 
terms  of  the  carriage  and  such  qualifications  of  the  liability  of 
the  carrier  as  he  and  the  shipper  .may  have  agreed  upon,  and 
the  contract  to  carry  to  destination  and  there  deliver  to  the 
consignee.  Th3y  must  be  signed  by  the  carrier  or  his  author- 
ized agent  to  bind  him,  and  must  be  accepted  by  the  shipper. 
And  any  contract  with  the  carrier  having  these  characteristics 
is  entitled  to  the  effect  of  a  bill  of  lading,  no  matter  how  in- 
formally it  may  be  drawn. 

§  121.  Variance  in  duplicates  —  Shiver's  controls. — A  ship's 
bill  of  lading  is  usually  made  out  in  triplicate,  one  being  re- 
tained by  the  shipper,  another  sent  by  him  to  his  consignee 
and  the  third  retained  by  the  master  of  the  vessel.  In  case  of 
difference  between  these  parts,  the  one  retained  by  the  master 
is  of  inferior  weight,  as  evidence  of  what  the  contract  was,  to 
those  delivered  to  the  shipper,  that  retained  by  the  master 
being  designed,  it  is  said,  only  for  information  and  convenience 
and  not  as  evidence  between  the  parties  of  what  their  contract 
was.  If  it  differs  from  the  others  they  must  be  considered  as 
the  true  and  only  evidence  of  the  contract.'  And  the  same 
rule  applies  to  duplicates  issued  by  other  carriers, —  in  case  of 
variance  that  delivered  to  the  shipper  controls.' 

1  See  ante,  §  44.  s  Ontai-io  Bank  v.  Hanlon,  23  Hun, 

2  The  Thames,  14  Wall.  105.  283. 
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§  122.  Bills  of  lading  are  hotli  receipts  and  contracts  to 
carry. —  Such  instraments  are  both  receipts  and  contracts.'  So 
far  as  they  acknowledge  the  delivery  and  acceptance  of  the 
goods,  they  are  mere  receipts.  As  to  the  rest,  they  are  con- 
tracts. In  both  characters  they  are  of  great  importance  to 
both  shipper  and  carrier. 

Receipt  not  conclusive. —  As  receipts,  however,  they  are  not 
conclusive,  but  are  ovAj priina  facie  evidence  that  the  carrier 
has  received  the  goods,  or  that  he  has  received  the  quantity 
named,  and,  like  all  mere  receipts,  they  may  be  shown  to  have 
been  given  by  mistake  and  not  to  speak  the  truth.^  For  it 
has  been  repeatedly  held  that  all  receipts  and  admissions  are 
opeii  as  between  the  parties  to  explanation,  and  are  impeach- 
able for  any  mistake,  error  or  false  statement  contained  in 
them,  and  may  be  contradicted,  varied  or  explained  by  parol 
testimony ;  and  that  so  much  of  the  bill  of  lading  as  relates 
only  to  the  receipt  of  the  goods,  the  quality,  condition  and 
quantity,  which  is  treated  as  distinct  from  the  contract,  comes 
within  this  rule.  But  it  is  said  to  be  very  high  and  authentic 
evidence  of  both  the  quantity  and  condition  of  the  goods 
when  they  were  received,  though  not  an  estoppel  to  show  the 
truth.' 

Authority  of  agent  to  make. —  The  agent  of  the  carrier  can 
sign  such  contracts  only  when  he  has  authority  to  do  so,  and 
he  has  no  such  authority  when  the  goods  are  not  actually  de- 
livered to  him.  More  than  a  century  ago  it  was  said  that 
''  owners  can  never  be  liable  but  in  respect  of  the  delivery  of 
goods  to  a  ship  ^trading  for  hire  where  the  delivery  to  the 
master  is  a  delivery  to  the  owners,  and  where  the  owners  can, 
in  respect  of  such  delivery,  have  an  action  for  freight;  for 
you  must  show  a  benefit  accruing  to  the  person  against  whom 

iPoUard  n  Vinton,  105  U.  S.  7.  Loon,  7  Blatch.  244;  Fellows  v.  Str. 

2  Elm  Staves'  Case,  21  Fed.  Rep.  Powell,  16  La.  Ann.   316;   Sears  v. 

590;  Abbe  v.  Eaton,  51  N.  Y.  410;  Wingate,    3   Allen,    103;     Hunt   & 

Hazard  v.  Railway  Co.,  67  Miss.  32,  Macauley  v.  The   Railroad,  29   La. 

7  S.  Rep.  280.  Ann.  446 ;  Baltimore,  etc.  Railroad  i). 

3Ellisu.Willard,5Seld.529;"Meyer  Wilkins,  44  Md.  11;  National  Bank 

«.  Peck,  28  N.Y.  590;  The  Delaware,  v.    Walbridge,    19    Ohio    St.    425; 

14  Wall  601 ;  The  Lady  Franklin,  8  Louisiana  Bank  u  LaveiUe,  52  Mo. 

id.  325 ;  Abbe  u.  Eaton,  51  N.  Y.  410 ;  380. 
Dean  v.  King,  22  Ohio  St  118;  The 
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you  bring  your  action,  or  else  a  special  undertaking." '  And 
in  an  action  against  the  owners  of  a  ship  it  was  argued  before 
the  court  of  king's  bench  that  none  of  the  defendants  were 
entitled  to  disprove  the  shipment  because  the  bill  of  lading, 
signed  by  the  master,  asserted  the  shipment.  But  the  court 
held  the  evidence  showing  that  the  goods  were  not  shipped 
on  board  the  vessel  at  all,  admissible,  and  that  there  was  no 
ground  for  saying  that  the  defendants  were  estopped  by  the 
bill  of  lading  from  showing  this  to  be  the  fact.^  In  another 
case  it  was  said  that  "  the  general  usage  gives  notice  to  all 
people  that  the  authority  of  the  captain  to  give  biUs  of  lading 
is  limited  to  such  goods  as  have  been  put  on  board ;  and  a 
party  taking  a  bill  of  lading,  either  originally  or  by  indorse- 
ment, for  goods  which  have  never  been  put  on  board,  is  bound 
to  show  some  particular  authority  given  to  the  master  to  sign 
it."  ^  And  the  English  courts  have  had  occasion  to  affirm  the 
doctrine  in  a  number  of  subsequent  cases.* 

§  123.  Uability  of  carrier  wJien  goods  not  received,  hut  re- 
ceipt given. —  The  same  rule  has  been  frequently  apphed  by 
the  courts  of  this  country  and  may  be  considered  to  be  well 
established.  The  leading  case  is  that  of  The  Schooner  Pree- 
man  v.  Buckingham,^  in  which  the  attempt  was  made  in  a  court 
of  admiralty  to  hold  the  vessel  upon  a  bill  of  lading  under  the 
maritime  rule  that  the  ship  is  bound  to  the  cargo.  It  appeared 
that  the  goods  were  never  delivered  on  board  the  schooner  as 
recited  in  the  bill  of  lading,  but  that  the  master  of  the  vessd 
had  been  induced  by  fraud  and  misrepresentation  to  sign  it.  It 
was  held  that  the  responsibility  of  the  owner  and  the  liability 
of  the  ship  itself  were  convertible  terms,  the  vessel  not  being 
liable  if  the  owners  were  not ;  and  that  the  master  having 
signed  the  bill  of  lading  without  having  received  the  goods, 
there  having  been  in  fact  no  such  goods,  had  acted  without 
authority,  and  that  therefore  neither  the  ship  nor  the  owner 

1  Boucher  u  Lawson,  Cas.  T.  Hai-dw.  128 ;  Cox  v.  Bruce,  18  Q.  B.  Div.  147 ; 

200.  Bates  v.  Todd,  1  Moo.  &  R 106 ;  Meyer 

2Berkleyw"Watlmg,7Ad.&El.  29.  v.  Dresser,  16  Com.  B.  (N.  S.)  646; 

3  Grant  v.  Norway,  10  Com.  B.  665.  Berkley  v.  Watling,  7  Ad.  &  EL  39; 

4  Hubbei'sty  v.  Ward,  8  Exch.  830 ;  Jessel  v.  Bath,  L.  R  2  Excli.  267. 
Colemau  v.  Riches,  16  Com.  B.  104 ;        *  18  I^ow.  182.    See,  also.  Iron  Mt 
Brown  v.  Coal  Co.,  L.  R  10  C.  P.  562 ;  R'y  Co.  v.  Knight,  122  U.  S.  79. 
McLean  v.  Fteming,  L.  R  2  H.  L.  Sc. 
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could  be  held  liable,  although  the  libelant  had  advanced  his 
money  upon  the  faith  of  the  bill  of  lading  without  any  knowl- 
edge of  the  fraud,  and  was  therefore  a  bona  .fide  holder  for  a 
valuable  consideration.  In  a  later  case '  in  the  same  court, 
Mr.  Justice  Miller,  speaking  of  the  nature  and  effect  of  a  bill 
of  lading,  said :  "  It  is  an  instrument  of  a  twofold  character. 
It  is  at  once  a  receipt  and  a  contract.  In  the  former  character 
it  is  an  acknowledgment  of  the  receipt  of  property  on  board 
his  vessel  by  the  owner  of  the  vessel.  In  the  latter  it  is  a  con- 
tract to  carry  safely  and  deliver.  The  receipt  of  the  goods  Ues 
at  the  foundation  of  the  contract  to  carry  and  deliver.  If  no 
goods  are  actually  received,  there  caii  be  no  valid  contract  to 
carry  or  to  deliver." 

This  rule  is  as  applicable  to  biUs  of  lading  or  similar  con- 
tracts made  by  railway  companies  and  other  carriers  by  land 
as  to  carriers  by  water.'^ 

§  124.  8ajme  subject—  Sow  in  case  of  hona  fide  holder. —  It 
will  be  observed  that  several  of  these  cases  are  expressly  to 
the  effect  that  bills  of  lading  and  other  similar  contracts  of 
affreightment  are,  in  such  cases,  void  even  as  to  innocent  and  bona 
fide  holders,  upon  the  ground  that  the  master  or  agent  having 
no  authority  to  sign  them  until  the  goods  were  actually  de- 
livered, they  were  nullities  as  to  the  party  who  had  obtained 
them,  and  bills  of  lading  not  being  negotiable  instruments, 
the  assignor  could  confer  no  greater  right  than  he  himself 
had;  and  for  the  further  reason  that  although  the  holder  may 
have  advanced  upon  them  innocently,  being  misled  by  the  act 
of  the  master  or  agent,  he  must  be  the  sufferer,  upon  the  prin- 
ciple that  when  two  parties  are  equally  innocent,  he  who  has 
reposed  confidence  and  thus  brought  loss  upon  himself  must 
bear  it.  This  rule  is  supported  by  the  great  weight  of  author- 
ity in  the  United  States,'  although  it  is  opposed  by  courts  of 
eminence,  and  by  reasons  of  great  cogency.    A  leading  case, 

•  PoUard  v.  Vinton,  105  U.  S.  7.  7 ;  Iron  Mountain  R'y  v.  Knight,  132 

2Iron  Mountain  R'y  Co.  ■».  Knight,  U.  S.  79;   Williams  «.   Railroad,  93 

132  U.  S.  79 ;  Baltimore,  etc.  R.  Co.  v.  N.  C.  42 ;  Freeman  v.  Buckingham, 

Wilkens,  44  Md.  11;  Miller  v.  RaU-  18  How.  182;  The  Lady  Franklijii,  8 

road  Co.,  90  N.  Y.  430.  Wall.  335 ;  National  Bank  v.  RaUroad 

'Friedlander  v.  Railway  Co.,  130  Co.,  44  Minn.  234 
U.  S.  416 ;  PoUard  v.  Vinton,  103  U.  S. 
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holding  the  contrary  view,  is  that  of  Armour  v.  The  Eailroad,' 
decided  by  the  commission  of  appeals  of  New  York.  In  that 
case,  the  party  having  produced  to  the  agent  of  the  railroad 
forged  warehouse  receipts  for  certain  goods,  and  having  thereby 
obtained  from  the  agent  receipts  or  bills  of  lading  for  them, 
making  the  pretended  freight  deliverable  to  the  plaintiff  as 
consignee,  and  having  thereupon  drawn  upon  the  plaintiff  at- 
taching the  railroad  receipts  to  his  draft  which  the  plaintiff 
paid,  it  was  held  that  the  railroad  was  bound  to  make  good  to 
the  plaintiff,  the  defrauded*  party,  his  loss.  The  case  was  said, 
however,  to  differ  from  the  cases  referred  to,  in  the  fact  that 
by  the  railroad  receipts  or  bills  of  lading,  the  goods  were  made 
deliverable  directly  to  the  plaintiff,  and  that  no  assignment  to 
him  by  the  party  practicing  the  fraud  had  been  necessary  or 
had  been  resortedto.  The  receipts  were  therefore  equivalent 
to  direct  representations  to  the  plaintiff  that  the  goods  had 
been  delivered  to  the  road  on  his  account,  which  it  was  es- 
topped from  denying.  The  case  might  have  admitted  of  an 
argument,  said  the  court,  had  the  plaintiff  been  compelled  to 
derive  his  title  through  the  indorsement  of  another  who,  it 
was  conceded,  had  none.  Jn  later  cases,  however,  this  dis- 
tinction is  deemed  to  be  of  no  importance,  and  the  carrier  is 
held  liable  to  the  assignee.' 

§  125.  Mecitals  as  to  condition  of  goods,  how  far  conclusive. — 
It  has  likewise  been  determined  that  the  usual  recital  in  such 
instruments  that  the  goods  are  in  good  order  has  reference 
only  to  the  external  appearance,  either  of  the  goods  them- 
selves or  of  the  packages  into  which  they  are  put.  Hence,  it 
is  always  competent  for  the  carrier  to  show,  notwithstanding 
such  an  admission,  that  the  loss  or  damage  was  caused  by  the 
spoiling  of  the  goods  from  natural  decay  before  they  could  be 
delivered,  or  that  they  had  wasted  from  defects  in  the  vessels 
in  which  they  were  contained,  or  that  it  arose  from  the  un- 
skilful or  improper  manner  in  which  they  were  packed,  or 
that  they  had  deteriorated  or  were  damaged  at  the  time  they 

1 65  N.  Y.  111.  V.  Bank,  10  Neb.  556 ;  Sayings  Bank 

^Batavia  Bank  u  Railroad  Co.,  106    v.  Railroad  Co.,  20  Kan.  519;  Eail- 
N.  Y.  195.    Following  the  New  York    road  Co.  v.  Lamed,  103  lU.  29a    See^ 
rule  are  Brooke  v.  Railroad  Ca,  108    also,  Mechem  on  Agency,  §  7111 
Pa.  St  529;  Sioux  City  Railroad  Ca 
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were  delivered  to  him.*  He  is  not  presumed  to  know  the 
quaUty  of  the  goods,  nor  can  hfe  refuse  to  carry  them,  what- 
ever it  may  he,  if  they  are  fit  to  carry  and  are  of  the  bind  he 
usually  carries,  nor  can  he,  ordinarily,  know  the  condition  of 
the  contents  of  the  packages  or  vessels  brought  to  him  for 
transportation.  It  cannot  be  supposed,  therefore,  that  he  in- 
tends by  such  a  recital  to  admit  more  than  that  the  goods  are 
in  an  apparently  fit  condition  for  shipment.  And  such  is  the 
construction  which  these  words  have  received.  If  the  damage 
has  proceeded  from  any  such  hidden  cause,  whether  naturally 
inherent  in  the  commodity  itself  or  arising  from  the  careless- 
ness of  the  shipper,  the  loss  must  be  borne  by  him.  The  car- 
rier is  not  then  in  fault,  nor  is  his  acknowledgment  that  they 
have  been  received  in  good  order  or  condition  a  warranty  or 
insurance  against  such  an  event.  Eut  if  it  can  be  shown  that 
the  loss  might  have  been  avoided  by  the  use  of  the  proper 
precautionary  measures,  and  that  the  usual  and  customary 
methods  for  this  purpose  have  been  neglected,  he  will  still  be 
liable.^ 

§  125a.  Conclusiveness  of  receipt  as  to  weight,  contents  or 
value  of  goods.^  It  is  undoubtedly  competent  for  the  carrier 
by  an  express  representation  to  bind  himself  as  to  the  actual 
weight,  contents  or  value  of  the  goods  purpoi'ting  to  have 
been  i-eceived  by  him,  but  it  is  equally  competent  for  him  to 
exclude  this  construction  by  words  limiting  his  undertaking, 
as  by  inserting  a  provision  that  the  weight,  contents  or  value 
of  the  goods  is  unknown  to  him. 

Thus,  in  a  novel  case,^  recently  arising,  it  appeared  that  fifty- 

1  Nelson  v.  Woodruff,  1  Black,  156:  tals  made  in  way-bills  and  the  vari- 
Clark   V.    Barnwell,    12   How.   372;  ous  reports  made   along   the  road. 
Hastings   v.    Pepper,    11    Pick.  41 ;  Missouri,  etc.  R'y  Co.  v.  Ivy,  —  Tex. 
Bradstreet  v.  Reran,  2  Blatch.  116 ;  — ;  15  S.  W.  Rep.  693. 
Keith  V.  Amende,  1  Bush,  455 ;  Rich-  A  fortiori  is  there  no  warranty  of 
avds  n  Doe,  100  Mass.  534;  The  Ol-  quality  where    the    bUl   of   lading 
hers,  3  Ben.  148 ;  The  Oriflamme,  1  states  that  the  contents  of  the  pack- 
Sawyer,  176 ;  Arend  v.  The  Liver-  age  ai-e  unknown.    Iron  Mt.  R'y  Co. 
pool,  etc.  Co.,  64  Barb.  118;   Hazard  v.  Knight,  123  U.  S.  79. 
V.  Railroad  Co.,  —  Miss.  — ;  7  S.  Rep,  -  Clark  v.  Barnwell,  supra. 
280;  Missouri,  etc.  R'j  Co.  u.  Feimell,  3  Miller  v.  Railroad  Co.i  34  Hun, 
—  Tex.  — ;  15  S.  W.  Rep.  693.  607 ;  90  N.  Y.  430. 

The  same  rule  applies  to  the  reci- 
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five  barrels  purporting  to  contain  eggs  but  actually  containing 
nothing  but  sawdust  had  been  delivered  to  the  carrier  in  Kan- 
sas City  for  transportation  to  New  York.  The  receipts  in  their 
printed  form  acknowledged  that  "the  following  described 
'packages,  in  apparent  good  order  (contents  .and  value  un- 
known)," had  been  received  for  transportation,  and  the  prop- 
erty was  described  in  writing  as  "30  bbls.  eggs"  and  "25 
bbls.  effgs,"  respectively.  Drafts  were  drawn  which  were 
paid  by  the  plaintiffs  in  good  faith  relying  upon  the  bills  of 
lading,  and  they  brought  their  action  against  the  receipting 
carrier.  The  court  below  held  the  carrier  liable,  deeming  the 
case  to  be  one  of  first  impression,  and  that  the  cases'  there- 
tofore arising  did  not  embrace  a  case  where  no  goods  what- 
ever of  the  kind  recited  had  been  delivered.  The  written 
description  was  held  to  prevail  over  the  printed  words  of  lim- 
itation, "  contents  and  value  unknown."  ^  This  decision,  how- 
ever, was  reversed  by  the  court  of  appeal.' 

"The  sole  question,"  said  Andrews,  C.  J.,  "is  whether  the 
description  in  the  biU  of  lading  was  a  representation  by  the 
carrier  that  the  barrels  contained  eggs,  because,  if  this  is 
the  true  construction  of  the  instrument,  the  right  of  the 
plaintiff  to  recover  is  unquestionable.*  But  we  are  of  opin- 
ion that  this  construction  is  inadmissible.  Taking  the  whole 
instrument  together,  it  imports  only  that  the  defendant  had 
received  thirty  packages  described  as  containing  or  purport- 
ing to  contain  eggs,  but  the  actual  contents  of  which  were  to 
the  dfefendant  unknown.  The  opposite  view  proceeds  upon 
the  theory  that  there  is  an  irreconcilable  repugnancy  between 
the  written  and  printed  parts  of  the  instrument,  or  that  the 
words  '  contents  unknown '  relate  simply  to  the  kind  of  eggs 
in  the  packages.  It  is  no  doubt  a  principle  of  construction 
that  in  case  of  repugnancy  between  written  and  printed 
clauses  of  an  instrument,  the  written  clauses  will  prevail  over 

'Citing  Jessel  v.  Bath,    L.    R.    2  598;  Sears  v.  WLngate,  3  Allen,  103; 

Exch.  267 ;   In  re  The  Columbo,  3  Byrne  v.  Weeks,  7  Bosw.  872. 

■Blatch.  521 ;   Shepherd  v.  Naylor,  5  2  Citing  Leeds  v.   Mechanics'  Ins. 

Gray,  591 ;  West  v.  Steamboat  Berlin,  Co.,  8  N.  Y.  351 ;  Harper  v.  Albany 

3  Iowa,  532 ;  Clark  v.  Barnwell,  12  Ins.  Co.,  17  N.  Y.  19a 

How.  (U.  S.)  272;  Barrett  v.  Rogers,  3  go  N.  Y.  430. 

7  Mass.  299;    Grant  v.  Norway,  10  <  Citing  Meyer  f.  Peck,  28  N.  Y.  598. 
C.  B.  665;  Meyer  v.  Peck,  38  N.  Y. 
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the  printed.'  Bat  this  is  a  rule  which  is  only  resorted  to  from 
necessity,  when  the  printed  and  written  clauses  cannot  be  rec- 
onciled, and  in  that  respect  is  like  the  rule  applied  in  the 
construction  of  wills  where  two  clauses  are  repugnant  and 
irreconcilable,  in  which  case  the  first  will  be  rejected  and  the 
subsequent  clause  will  be  regarded  as  indicating  the  final  in- 
tention, in  the  absence  of  any  other  clue  to  the  interpreta- 
tion.- But  it  is  the  imperative  duty  of  courts  to  give  effect  if 
possible  to  all  the  terms  of  an  agreement.  The  construction 
is  to  be  made  upon  a  consideration  of  the  whole  instrument, 
and  not  upon  one  or  more  clauses  detached  from  the  others ; 
and  this  principle  applies  as  well  to  instruments  partly  printed 
and  partly  written  as  to  those  wholly  printed  or  wholly  writ- 
ten.* Where  two  clauses,  apparently  repugnant,  may  be  rec- 
onciled by  any  reasonable  construction,  as  by  regarding  one 
as  a  qualification  of  the  other,  that  construction  must  be  given? 
because-  it  cannot  be  assumed  that  the  parties  intended  tp 
insert  inconsistent  provisions.  Applying  these  settled  rules  to 
the  instrument  in  question,  it  is,  we  think,  reasonably  clear 
that  the  defendant  did  not  make  any  representation  as  to  the 
contents  of  the  packages.  Its  agent  simply  certified,  in  effect, 
that  they  were  described  as  containing  eggs,  accompanying 
this  with  the  statement  that  the  contents  were  not  in  fact 
known.  The  plaintiffs  in  making  the  advances  were  charge- 
able ^ith  knowledge  of  the  contents  of  the  bill  of  lading,  and 
must  be  deemed  to  have  relied  upon  the  assurance  of  the 
shipper  as  to  the  contents  of  the  packages.  The  claim  that 
the  words  '  contents  unknown '  referred  simply  to  the  kind  of 
eggs  is  manifestly  untenable. 

"  The  question  involved  in  this  case  has  been  substantially 
adjudicated.  In  Haddow  v.  Pairry  *  the  bill  of  lading  acknowl- 
edged, '  as  shipped  in  good  order,  six  boxes  containing  $12,00Q, 
being  marked  and  numbered  as  in  the  margin,'  etc.  In  the 
margin  were  copied  the  marks  of  the  several  chests,  their 
number  and  contents,  describing  them  as  containing.  $12,000 
each.    The  words  '  contents  unknown '  were  inserted  before 

'Citing  Harper  v.  Insurance  Co.,        'Citing  Barhydt  v.  Ellis,  45  N.  Y. 
17  N.  Y.  191  107. 

2  Citing  Van  Nostrand  v.  Moore,  52        *  3  Taunt  303. 
N.  Y.  13. 
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tlie  signature  of  the  master.  Lord  Mansfield  said:  'If  the 
master  qualifies  his  acknowledgment  by  the  words  contents 
uhlcn(non,  he  acknowledges  nothing.'  In  Shepherd  v.  ISTaylor,' 
the  weight  in  tons,  hundreds  and  pounds  of  iron  shipped  was 
mentioned  in  the  body  of  the  bill,  but  the  words  '  weight  un- 
kndwn  to '  were  added  before  the  master's  signature,  and  the 
court  held  that  the  carriers  were  not  concluded  by  the  state- 
ment of  weight,  Shaw,  C.  J.,  saying:  'The  words  weight  un- 
known are  significant.  It  is  said,  however,  that  they  are 
repugnant,  and  therefore  to  be  rejected.  But  that  is  not  the 
necessary  construction ;  they  may  be  used  to  modify  and  con- 
trol the  admission  of  weight.'  In  Jessel  v.  Bath,^  the  plaintiff 
was  assignee  for  value  of  a  bill  of  lading  for  goods  shipped  on 
defendant's  vessel.  The  bill  acknowledged  '  as  shipped  in  good 
order,  etc.,  thirty-four  thousand  four  hundred  and  sixty  kilo- 
griammes  mineral  in  bulk,  being  marked  and  numbered  as  per 
margin,  and  to  be  delivered,'  etc.,  and  printed  before  the  sig- 
nature were  the  words '  weight,  contents  and  value  unknown.' 
The  vessel  delivered  seven  tons  twelve  hundred  weight  less 
than  the  amount  stated  in  the  bill,  and  the  suit  was  for  the 
non-delivery' of  the  residue.  The  case  was  decided  on  the  con- 
struction of  an  English  statute ;  but  Kelley,  C.  B.,  said :  '  The 
written  part  of  the  bill  is  not  entirely  inconsistent  with  the 
printed;  The  whole  may  be  reasonably  and  fairly  read  as 
meaning  that  a  quantity  of  manganese  had  been  received  on 
board  appearing  to  amount  to  thirty-three  tons,  but  that  the 
person  signing  the  bill  would  not  be  liable  for  any  deficiency, 
inasmuch  as  he  had  not  in  fact  ascertained  and  therefore  did 
not  know  the  true  weight.' ' 

"  The  question  in  this  case,  relating  as  it  does  to  the  construc- 
tion of  a  commercial  instrument  in  general  use,  is  of  consider- 
able practical  importance.  It  seems  to  us  that  the  decision 
below  does  not  give  due  weight  to  the  rule  which  requires  the 
construction  o^  a  contract  to  be  made  upon  a  consideration  of 
all  its'  parts  and  that  if  possible  no  clause  shall  be  rejected. 
The  volume  and  methods  of  the  business  of  transportation  by 
railroads  and  transportation  lines  render  it  practically  impos- 

1  5  Gray,  591.  Wine,  7  Ben.  506 ;  Clark  v.  BamweU, 

2  L.  E.  3  Exch.  267.  12  How.  383 ;  The  Columbo,  3  Blatchf. 
'Citing,  also,  Vaughn  v.  Casks  of    521. 
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sible  in  most  cases  for  the  carrier  to  ascertain  by  examination 
the  contents  of  pacliages  received  for  carriage,  and  when  he 
qualifies  his  receipt,  as  in  this  case,  we  know  of  no  reason  why- 
parties  dealing  upon  bills  of  lading  so  qualified  shall  not  be 
held  to  notice  of  the  qualification." 

§  1255.  8aine  subject.—  So  in  Cox  v.  Bruce,^  Lord  Esher 
said:  "It  is  said  that,  because  the  plaintiffs  are  indorsees  for 
value  of  the  bill  of  lading  without  notice,  they  have  another 
right  —  that  they  are  entitled  to  rely  on  a  representation  made 
in, the  bill  of  lading  that  the  bales  bore  such  and  such  marks, 
and  that  there  is  consequently  an  estoppel  against  the  defend- 
ants. That  raises  a  question  as  to  the  true  meaning  of  the 
doctrine  in  Grant  v.  Norway.^  It  is  clearly  impossible,  con- 
sistently with  that  decision,  to  assert  that  the  mere  fact  of  a 
statement  being  made  in  the  bill  of  lading  estops  the  ship- 
owner and  gives  a  r-ight  of  action  against  him  if  untrue,  be- 
cause it  was  there  held  that  a  bill  of  lading  signed  in  respect 
of  goods  not  on  board  the  vessel  did  not  bind  the  ship-owner. 
The  ground  of  that  decision,  according  to  my  view,  was  not 
merely  that  the  captain  has  no  authority  to  sign  a  biH  of  lad- 
ing in  respect  of  goods  not  on  board,  but  that  the  nature  and 
hmitations  of  the  captain's  authority  are  well  known  among 
mercantile  persons,  and  that  he  is  only  authorized  to  perform 
all  things  usual  in  the  line  of  business  in  which  he  is  employed. 
Therefore  the  doctrine  of  that  case  is  not  confined  to  the  case 
where  the  goods  are  not  put  on  board  the  ship.  That  the  cap^ 
tain  has  authority  t^o  bind  his  owners  with  regard  to  the 
weight,  condition  and  value  of  the  goods  under  certain  cir- 
cumstances may  be  true ;  but  it  appears  to  me  absurd  to  con- 
tend that  persons  are  entitled  to  assume  that  he  has  authority, 
though  his  owners  really  gave  him  no  such  authority,  to  esti- 
mate and  determine  and  state  on  the  bill  of  lading,  so  as  to 
bind  his  owners,  the  particular  mercantile  quality  of  the  goods 
before  they  are  put  on  board ;  as,  for  instance,  that  they  are 
goods  containing  such  and  such  a  percentage  of  good  or  bad 
material,  or  of  such  and  such  a  season's  growth.  To  ascertain 
such  matters  is  obviously  quite  outside  the  scope  of  the  func- 

1  Cox  V.  Bruce,  L.  E.  18  Q.  B.  Div.       «  Grant  v.  Norway,  10  C.  B.  665. 
J47. 
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tions  and  capacities  of  a  ship's  captain  and  of  tte  contract  of 
carriage  with  which  he  has  to  do." 

This  rule  was  applied  in  a  recent  and  interesting  case '  iu 
the  supreme  court  of  the  United  States.  It  appeared  that 
one  P.  was  engaged  in  buying  and  shipping  to  Texarkana, 
Arkansas,  from  different  points  in  the  south,  large  quantities 
of  cotton.  There,  under  P.'s  direction,  it  was  put  into  a  com- 
press house  controlled  by  the  carrier  and  compressed  for  ship- 
ment. P.  superintended  the  weighing,  classing  and  marking 
of  it  and  selected  for  shipment  the  particular  bales  to  be  sent 
forward  by  the  carrier  to  fill  orders  for  it.  The  carrier  was 
in  the  habit  of  issuing  bUls  of  lading  for  this  cotton,  often  ia 
advance  of  the  separation  of  the  particular  bales  described. 
Such  a  bill  of  lading,  reciting  the  receipt  of  a  large  number  of 
bales  described  as  "contents  unknown,"  "marked  and  num- 
bered as  per  margin,"  was  sent  forward. with  draft  attached, 
and  the  draft  was  paid  by  the  consignee  before  the  receipt  of 
the  cotton.  "When  the  cotton  arrived  it  did  not  correspond 
with  the  marks  of  quality  indicated  on  the  biU  of  lading,  and 
the  consignee  refused  to  accept  it,  sold  it  on  account  of  the  car- 
rier, and  brought  his  action  to  recover  the  difference.  The 
court  held  that  the  bUl  of  lading  did  not  bind  the  carrier  as  by  a 
warranty  of  quality  and  that  the  consignee  could  not  recover. 
,  §  125o.  Same  subject. —  But  it  is  competent  for  the  carrier, 
by  appropriate  language,  to  exclude  responsibility  for  the 
stated  amount,  number,  weight  or  kind,  where  he  is  ready  to 
deliver  the  amount,  number,  weight  or  kind  actually  received. 
Thus  receipts  in  bills  of  lading  qualified  by  the  statement 
"  weight  unknown,"  "  weight  and  contents  unknown,"  "  num- 
ber unknown,"  are  common  and  are  given  effect.  Thus  where 
the  bill  of  lading  stated  the  cargo  to  be  "  three  hundred  tons," 
but  also  contained  the  qualification  "  weight  unknown,"  it  was 
said :  "  Under  the  clause  '  weight  unknown,'  the  statement  of 
'three  hundred  tons '  in  the  bill  of  lading  was  not  even^n'ma 
facie  evidence  as  to  the  weight  against  the  ship  when  it  ap- 
peared that  all  received  was  delivered."  = 

ilron  Mt  R'y  Co.  v.  Knight,  133  The  Ismeale,  14  Fed.  Eep.  491;  22  i4 
V-B.1Q.  559;    Matthiessen   v.  Gusi,  39  Fed. 

»Per  Brown,  J.,  in  Henderson  v.  Eep.  794 ;  Jessel  v.  Bath,  L.  R  2  Exch. 
Iron  Ore,  38  Fed.  Eep.  36.    See,  also,    367 ;  Lebeau  v.  Navigation  Co.,  L.  fi. 
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§126.  Terms  of  Mil  of  lading  cannot  T)e  varied  iy  parol. — 
Except,  however,  in  the  recital  or  acknowledgment  of  the  re- 
ceipt of  the  goods  and  of  their  quantity  and  condition  when 
received,  bills  of  lading  are  strictly  written  contracts  between 
the  parties  and  come  within  the  general  rule  which  prohibits 
the  introduction  of  parol  evidence  to  contradict  or  vary, 
such  contracts.'  As  is  said  in  a  recent  case  in  Indiana :  "  In 
the  absence  of  fraud  or  mistake,  it  must  be  cbnclusively  pre- 
sumed that  the  oral  negotiations  respecting  the  terms  and 
conditions  upon  which  the  goods  were  received,  and  the  route 
by  which  they  are  to  be  forwarded,  are  merged  in  the  bill  of 
lading.  This  must  be  taken  as  the  final  repository  and  sole 
evidence  of  the  agreement  between  the  parties."  ^  Where, 
however,  the  bill  of  lading  is  ambiguous,  the  ambiguity  may 
be  removed  by  the  aid  of  parol  evidence.' 

§126(2.  Same  subject — Implied  terms  not  to  he  varied  iy. 
parol. —  And  not  only  is  such  evidence  inadmissible  to  change 
or  vary  in  any  particular  the  express  terms  of  the  contract, 
but  in  these  instruments,  as  in  all  other  written  contracts^ 
there  may  be  implied  obligations  as  to  which  the  contract 
may  be  entirely  silent,  but  which  result  by  necessary  implica^ 
tion  or  by  construction  from  the  very  nature  of  the  contract 
itself;  and  such  implied  obligations  can  no  more  be  varied  by 
verbal  evidence  than  the  express  written  stipulations  of  the 
parties.  Thus,  a  person  who  delivers  goods  for  carriage  to  a 
point  beyond  the  first  carrier's  terminus,  without  directions 
as  to  the  means  by  which  they  shall  be  thence  forwarded,  im-. 
pliedly  authorizes  the  first  carrier  to  select  any  usual  or  rear 

8  C.  p.  88 ;  The  Peter  der  Grosse,  was  to  carry  to  B.    Hewett  v.  Rail- 

L,  R.  1  Prob.  Div.  414.  way  Co.,  63  Iowa,  611.    Same  rule 

^CUrk  V.  Barnwell,  13  How.  273;  applies  to  rates  for  carriage.    Louis- 

EUis  V.  Willard,   5   Seld.   539;   The  ville,  etc.  E'y  Co.  u  Fulgjiam,  —  Ala. 

Delaware,    14   Wall  579;  Snow   v.  — ,  8  S.  Rep.  803. 

Railway  Co.,  109  Ind.  433;  Indian-  agnow  v.  Railway  Co.,  109  Ind. 

apolis  R  R  u.  Eemmy,  13  Ind.  518 ;  432.    See,  also,  St  Louis,  etc.  R.  Co.' 

Hall  V.  Pennsylvania  Co.,    90  Ind.  v.  Cleary,  77  Mo.  634 ;  Long  v.  Rail- 

459 ;  Bartlett  v.  Railway  Co.,  94  Ind.  road  Co.,  50  N.  Y.  76 ;  Belger  v.  Dins- 

381;  Hostettem  Railroad  Co.  (Penn.),  more,   51    N.  Y.  166;    Collender  v. 

11  AtL  Rep.  609;  The  Caledonia,  43  Dinsmrre,  55  N.  Y.  300;  Hinckley  v. 

Fed.  Rep.  681.    Where  bill  of  lading  Raiboad  Co.,  56  N.  Y.  439 ;  Turner 

shows  contract  to  carry  to  A.  it  can-  v.  Railroad  Co.,  30  Mo.  App.  683. 

aot.be  shown  by  paid  thait  contract  8  The.  Wamderei-,  39  Fed.  Rep.  SftOi,. 
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sonably  direct  and  safe  route  by  which  to  forward  them.  "  In 
such  a  case,"  say  the  supreme  court  of  Indiana,  "  the  biU  of 
lading,  being  silent  in  respect  to  the  line  by  which  the  goods 
are  to  be  forwarded,  its  effect  is  the  same  as  if  a  provision  was 
therein  inserted  that  the  carrier  should  have  the  right  to  se- 
lect at  his  discretion  any  customary  or  usual  route  which  was 
regarded  as  safe  and  reasonable.  This  provision,  being  thus 
imported  into  the  contract  by  law,  is  as  unassailable  by  parol 
as  any  of  the  express  terms  of  the  contract." ' 

§  12G5.  Same  subject —  Terms  annexed  ly  usage  cannot  h 
varied  hy  parol. —  Usage  is  also  sometimes  admissible  to  annex 
incidents,  as  it  is  called,  to  such  contracts,  in  matters  upon 
which  the  contract  is  silent,  which  will  be  as  binding  as  any 
part  of  the  expressed  contract.  "Where,  for  instance,  an  at- 
tempt was  made  to  show  a  parol  contract  made  before  the 
shipment  of  the  goods  or  the  signing  of  the  bill  of  lading,  that 
the  goods  might  be  stowed  on  deck,  from  which  they  had 
been  lost  by  being  jettisoned  in  a  storm,  it  was  said  that  "  un- 
less the  bill  of  lading  contains  a  special  stipulation  to  that 
effect,  the  master  is  not  authorized  to  stow  the  goods  sent  on 
board  as  cargo  on  deck,  as  when  he  signs  the  bill  of  lading,  if 
in  common  form,  he  contracts  to  convey  the  merchandise 
safely  in  the  usual  mode  of  ^conveyance,  which,  in  the  absence 
of  proof  of  a  contrary  usage  in  the  particular  trade,  requires 
that  the  goods  shall  be  safely  stowed  under  deck;  and  when 
the  master  departs  from  that  rule  and  stows  them  on  deck,  he 
cannot  exempt  either  himself  or  the  vessel  from  habihty  in 
case  of  loss  by  Virtue  of  the  exception  of  the  dangers  of  the 
seas,  unless  the  dangers  were  such  as  would  have  occasioned 
the  loss  even  if  the  goods  had  been  stowed  as  required  by  the 
contract  of  affreightment.  Contracts  of  the  master  within 
the  scope  of  his  authority  as  such  bind  the  vessel ;  and  the 
master  is  responsible  for  the  safe  stowage  of  the  cargo  under 
deck,  and  if  he  fails  to  fulfill  that  duty  he  is  responsible  for 
the  safety  of  the  goods ;  and  if  they  are  sacrificed  for  the  com- 
mon safety,  the  goods  stowed  under  deck  do  not  contribute 
to  the  loss.     Ship-owners  in  a  contract  by  bill  of  lading  for 

•Snow  u  Railway  Co.,  109  Ind.  489;  Simkins  v.  Steamboat  Co.,  11 
4S2,  citing  White  v.  Ashton,  51  N.  Y.  Cush.  102 ;  Hudson  Canal  Co.  v.  Coal 
280;  Hinckley  IJ.  Railroad,  56  N.  Y.    Co.,  8  WalL  276. 
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the  transportation  of  merchandise  take  upon  themselves  the 
responsibilities  of  common  carriers,  and  the  master  as  the 
agent  of  such  owners  is  bound  to  have  the  cargo  safely  secured- 
under  deck  unless  he  is  authorized  to  carry  the  goods  on  deck 
by  the  usage  of  the  particular  trade  or  by  the  consent  of  the 
shipper;  and  if  he  would  rely  upon  the  latter,  he  must  take 
care  to  require  that  the  consent  shall  be  expressed  in  a  form 
to.be  available  as  evidence  under  the  general  rules  of  law."' 

§137.  Same  subject — Legal  irtvport  not  va/ried  iy  paroL — 
And  even  where  it  appeared  that  the  shipper  or  his  agent 
who  delivereii  the  goods  to  the  carrier  repeatedly  saw  them 
as  they  were  being  stowed  in  that  waj'  and  made  no  objection, 
it  was  held  that  the  evidence  was  not  admissible  to  vary  the, 
legal  import  of  the  contract  of  shipment,  and  that  the  bill  of 
lading  being  a  clean  bill,  that  is,  being  silent  upon  the  subject, 
bound  the  owners  of  the  vessel  to  carry  the  goods  under  deck.^ 

§  128.  Same  subject — How  when  goods  shipped  under  pa/rol 
contract  before  bill  of  lading  delivered. —  But  in  Bostwick  v. 
The  Eailroad,'  it  was  held  that  where  the  goods  had  already 
been  shipped  under  a  verbal  agreement,  the  delivery  after- 
wards to  the,  shipper  of  a  bill  of  lading,  his  attention  not  be- 
ing called  to  its  terms  or  conditions,  did  not  conclude  him 
from  showing  what  the  actual  agreement  was  under  which 
the  shipment  had  been  made.     The  verbal  contract  was,  as 

1  The  Delaware,  14  Wall.  579;  upon.  "The  defendants,"  said  the 
Creery  D.  Holly,  14  Wend.  38;  The  court,  "could  not  abrogate  or  alter 
Waldo,  Daveis,  162 ;  Blacket  v.  Ex-  that  contract  by  merely  signing  and 
change  Co.,  3  Cromp.  &  J.  350 ;  Ar-  mailing'bUls  of  lading  which  did  not 
nould  on  Ins.  776 ;  Lenox  Vi  The  Ins.  reach  the  plaintiffs  until  after  the  oil 
Co.,  3  Johns.  Cas.  178 ;  Shackleford  v.  had  left  Aspinwallj  and  much,  if  not 
Wilcox,  9  La.  33 ;  Barber  v.  Brace,  3  all,  the  loss  had  occurred.  There  cer- 
Cpnn.  14  tainly  was  no  conclusive  eyidence 
,  ^Sproat  u  Donnell,  26  Maine,  187.  that  the  plaintiffs  consented  to  accept 
'  45  N.  Y.  713.  the  bills  of  lading  in  place  of  the  prior 
This  case  was  followed  in  Swift  v.  contract,  and  that  contract  must. 
Steamship  Co.,  106  N.  Y.  306.  There  therefore,  control."  Bostwick  v.  The 
oil  had  been  shipped  from  Panama  EaUroad,  supra;  Guilla,ume  v.  Ti-ans- 
to  New  York  under  a  special  con-  portation  Co.,  100  K  Y.  491,  and 
ti-act,  partly  in  parol  and  partly  in  Wheeler  v.  Railroad  Co.,  115  U.  S.  39, 
writing.  Afterwards  the  carriers  were  cited.  See,  also,  Wilde  v.  Trans- 
sent  to  the  shippers  bills  of  lading  ,portatiQn  Co.,  47  Iowa,  247;  MoCul- 
contajning   limitations    not   agreed  lough  v.  Railway  Co.,  34  Mp.  App.  23, 
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proven,  to  transport  by  rail ;  but  in  the  bill  of  lading  there 
were  printed  conditions  which  authorized  the  carriage  by  rail 
and  water.  The  carrier  at  the  terminus  of  his  own  hne  for- 
warded a  portion  of  the  goods  by  water,  and  the  vessel  having 
been  wrecked  and  the  goods  lost  he  was  held  liable  under  the 
verbal  agreement.  And  it  was  said  in  the  same  case  to  have 
been  previously  determined  by  the  court  that  the  conditions 
contained  in  a  bill  of  lading  not  delivered  until  after  the  ship- 
ment and  the  loss  of  the  goods,  though  before  the  loss  was 
known,  did  not  control  the  rights  of  the  shipper.  But  the 
rule  upon  which  this  case  was  decided  was  subsequently  quah- 
jfied  so  far  as  to  permit  it  to  be  varied  by  a  previous  course  of 
dealing  between  the  parties,  and  it  was  held  that  if  the  custom 
had  become  established  between  the  shipper  and  the  carrier 
for  the  latter  to  give  his  receipts  after  the  goods  had  been 
shipped,  the  terms  of  such  receipts  would  control  the  rights 
of  the  parties.' 

§  128a.  iSame  subject  —  Damages  for  violation  of  'previous 
contract  not  waived  iy  subsequent  acceptance  of  Mil  ofladmj. 
"Where  the  carrier  has  agreed  to  furnish  cars  for  the  shipment 
of  property  upon  a  certain  day  and  violates  it,  this  contract 
is  not  merged  because  the  shipper  sends  the  property  upon  a 
later  day  and  accepts  a  bill  of  lading  for  it.^ 

§  129.  Bills  of  lading  are  assignable,  but  not  negotiable.— 
In  commercial  transactions  bills  of  lading  are  regarded  as  the 
representatives  of  the  goods,  and  when  properly  indorsed  and 
dehvered,  with  the  intention  of  passing  the  title  to  them,  it  is 
a  symbolic  or  constructive  delivery  of  the  goods  themselves. 
They  are '  not,  however,  negotiable  in  a  strictly  mercantile 
sense  like  bills  of  exchange,  but  are  said  to  be  quasi  nego- 
tiable.'  They  are  assignable,  and  possess  one  additional  quality 

1  Shelton  v.  The  Mer.  D.  T.  Co.,  59  Justice  Fuller  in  Friedlander  v.  Eail- 
N.  Y.  258.  way  Ca,  130  U.  &  416,  as  follows: 

2  McAbsher  v.  Railroad  Co.,  —  N.  C.  "  Bills  of  exchange  and  promissory 
— ,  12  S.  E.  Rep.  893 ;  Hamilton  v.  notes  are  representatives  of  money, 
Railroad  Co.,  96  N.  C.  398.  circulating  in  the  commercjfi  world 

'  StoUenwerck  v.  Thatcher,  115  as  such,  and  it  is  essential,  to  enable 
Mass.  224 ;  Am,  Notes  to  Lickbarrow  them  to  perform  their  peculiar  f uno 
V.  Mason,  1  Smith's  Ld.  Cas.  896.  tions,  that  he  who  purchases  them 

The  characteristics  of  the  bill  of  should  not  be  bound  to  look  beyond 
lading  are  well  described  by  Chief    the  instrument,  and  that  his  right  to 
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whicli  is  not  possessed  by  contracts  generally  whicli  are  merely 
assignable.  They  stand  as  a  substitute  for  the  goods  they 
represent,  and  their  transfer  when  so  intended  is  equivalent  to 
an  actual  delivery  of  the  goods  themselves,^  though  the  as- 
signee gets  no  greater  or  other  rights  than  the  assignor  had.^ 


enforce  them  should  not  be  defeated 
by  anything  short  of  bad  faith  on  his 
part.  But  bills  of  lading  answer  a 
different  purpose  and  perform  differ- 
ent functions.  They  are  regarded  as 
so  much  cotton,  grain,  iron  or  other 
articles  of  merchandise,  in  that  they 
are  symbols  of  ownership  of  the 
goods  they  cover.  And  as  no  sale  of 
goods  lost  or  stolen,  though  to  a  bona 
fide  purchaser  for  value,  can  divest 
the  ownership  of  the  person  who  lost 
them  or  from  whom  they  were 
stolen,  so  the  sale  of  the  symbol  or 
mere  representative  of  the  goods  can 
have  no  such  effect,  although'  it 
sometimes  happens  that  the  true 
owner,  by  negligence,  has  so  put  it 
into  the  power  of  another  to  occupy 
his  position,  ostensibly,  as  to  estop 
him  from  asserting  his  right  as 
against  a  purchaser  who  has  been 
misled  to  his  hurt  by  reason  o{  such 
negligence.  Shaw  v.  Railroad  Co., 
101  U.  S.  557;  Pollard  v.  Vinton,  105 
V.  S.  7,  8 ;  Gumey  v.  Behrend,  3  El. 
&  BL  632,  633,  634  It  is  true  that, 
while  not  negotiable  as  commercial 
paper  is,  bills  of  lading  are  commonly 
used  as  security  for  loans  and  ad- 
vances ;  but  it  is  only  as  evidence  of 
ownership,  special  or  general,  of  the 
property  mentioned  in  them,  and  of 
the  right  to  receive  such  property  at 
the  place  of  delivery." 

'  "  Bills  of  lading,  by  the  law  mer- 
chant, are  representatives  of  the  prop- 
erty for  which  they  have  been  given ; 
and  the  indorsement  and  delivery  of 
a  bill  of  lading  transfers  Hie  property 
from  the  yendor  to  the  vendee ;  is  a 
complete  legal  delivery  of  the  goods; 


divests  the  vendor's  lieiu"  Benjamin 
on  Sales,  §  813. 

"  While  the  goods  are  afloat,  it  is 
common  knowledge,  and  I  should  not 
think  of  citing  authorities  to  prove  it, 
that  the  bill  of  lading  represents 
them,  and  the  indorsement  and  de- 
livery of  the  bill  of  lading,  while,  the 
ship  is  at  sea,  operate  exactly  the 
same  as  the  delivery  of  the  goods 
themselves  to  the  assignee  after  the 
ship's  an-ival  would  do."  Per  Erie, 
C.  J.,  in  Meyerstein  v.  Barber,  L.  R 

3  C.  p.  42.  See,  also,  Michigan  Cent 
R  R.  Co.  V.  Phillips,  60  111..  198;  Bur- 
ton V.  Curyea,  40  111.  320 ;  McKee  v. 
Garcelon,  60  Me.  167 ;  Stone  v.  Swift, 

4  Pick.  389 ;  Bavis  v.  Bradley,  38  Vt. 
118 ;  Tilden  v.  Minor,  45  Vt  196 ;  Jos- 
lyn  V.  Grand  Ti-unk  R'y  Co.,  51  Vt. 
93;  Robmson  v.  Stuart,  68  Me.  61; 
Hazard  v.  Fiske,  83  N.  Y.  287 ;  Dodge 
V.  Meyer,  61  Cal.  405;  Campbell  v. 
Alford,  57  Tex.  159. 

A  purchaser  who  has  reason  to  be- 
Ueve  that  his  vendor  is  not  the  owner 
of  the  bill,  or  that  it  was  given  to  se- 
cure an  outstanding  draft,  is  not  a 
bona  flde  holder  (Shaw  v.  Railroad 
Co.,  101  U.  S.  557) ;  nor  a  purchaser 
on  consideration  of  an  antecedent  in- 
debtedness. Skilling  V.  Bollman,  73 
Mo.  665 ;  Loeb  v.  Peters,  63  Ala.  243 ; 
HaiTis  V.  Pratt,  17  N.  Y .  349 ;  O'Brien 
V.  Norris,  16  Md.  182 ;  Naylor  v.  Den- 
nie,  8  Pick.  199.  Contra,  in  Main- 
land, by  statute.  Tiedeman.u  Knox, 
53  Md.  613. 

2  Haas  V.  Railroad  Co.,  81  Ga.  792 ; 
Tison  V.  Howard,  57  Ga.  410;  Shaw 
V.  Railroad  Co.,  101  U.  S.  557. 
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But  if  their  indorsement  and  delivery  have  been  procured  by 
fraud  or  mistake,  they  pass  no  title  as  against  the  true  owner, 
even  to  the  lonafide  holder.  Unless,  therefore,  the  real  owner 
has  parted  with  his  bill  of  lading  voluntarily  and  with  the  in- 
tention of  parting  at  the  same  time  with  his  title  to  the  goods, 
even  the  innocent  holder  of  it,  although  he  may  have  acquired 
it  for  a  valuable  consideration,  can  claim  no  rights  under  it, 
and  the  delivery  of  the  goods  to  him  would  be  a^dehvery  to 
the  wrong  person,'  and  the  carrier  would  be  liable  tothe  real 
owner  for  their  value,  no  matter  how  innocently  or  how  ex- 
cusably he  may  have  acted  in  making  the  delivery.^ 

§  129a.  Samie  siibject — Statutes  malting  them  negotiable.— 
It  has  been  attempted  in  some  states  to  confer  upon  bills  of 
lading  the  quality  of  negotiability  by  statute.  Statutes  of  this 
nature,  however,  operating  to  make  innovations  upon  the 
common  law,  will  not  be  construed  as  making  any  changes 
which  the  words  used  do  not  import.  Thus,  in  a  recent  case' 
before  the  supreme  court  of  the  United  States,  such  statutes 
in  Missouri  and  Pennsylvania  were  involved.  The  statute  in 
Pennsylvania  declared  that  bills  of  lading  should  "  be  nego- 
tiable, and  may  be  transferred  by  indorsement  and  delivery;" 

1 "  A  bill  of  lading  is  not,  like  a  bill  See,  also,  Shaw  v.  Railroad  Co.,  101 

of  exchange  or  promissory  note,  a  U.  S.  557. 

negotiable  instrument  which  passes  But  if  the  assignment  and  ti'anster 
by  mere  delivery  to  a  bona  fide  trans-  of  the  bill  of  lading  has  been  procured 
f eree  for  valuable  consideration  with-  from  the  owner  of  the  goods  by  fraud, 
out  regard  to  the  title  of  the  parties  the  6o?ia^de  holder  by  purchase  from 
who  make  the  transfer.  Although  the  fraudulent  vendee  wiU  acquire  an 
the  shipper  may  have  indorsed  in  indefeasible  title  to  the  goods  (Dows 
blank  a  bill  of  lading  deliverable  to  v.  Greene,  24  N.  Y.  638),  upon  the 
his  assigns,  his  right  is  not  affected  well-settled  principle  that  a  sale  con- 
by  an  appropriation  of  it  without  his  summated  by  delivery  cannot  be  set 
authority.  If  it  be  stolen  from  him  aside  on  the  ground  of  fraud,  after 
or  transferred  without  his  authority,  the  goods  have  been  resold  to  a  bona 
a  subsequent  bona  fide  transferee  for  fide  purchaser, 
value  cannot  make  title  under  it  as  ^Browerr.  Peabody,  3Kenian,121; 
against  the  shipper  of  the  goods.  The  Decan  v.  Shipper,  11  Casey,  339; 
bill  of  lading  only  represents  the  Dows  v.  Pen-in,  16  N.  Y.  325 ;  Gurney 
goods ;  and  in  this  instance  the  ti-ans-  v.  Behrend,  3  Ellis  &  B.  632 ;  Dows  v. 
f  er  of  the  symbol  does  not  operate  Greene,  34  N.  Y.  63a 
more  than  a  ti-ansfer  of  what  is  rep-  « Shaw  v.  Railroad  Co.,  101  U.  S. 
resented."  Per  Lord  Campbell,  in  557. 
Gmmey  v,  Behrend,  8  EL  &  Bl.  633. 
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while  that  of  Missouri  enacted  that  "  they  shall  be  negotiable 
by  written  indorsement  thereon  and  delivery,  in  the  same 
manner  as  bills  of  eJcchange  and  promissory  notes."  These 
statutes  were  held  to  be  substantially  alike,  both  prescribing 
the  manner  of  negotiation,  *.  e.,  by  indorsement  and  delivery, 
and  neither  undertaking  to  define  the  effect  of  such  a  trans- 
fer. 

"  Bills  of  lading,"  said  the  court,  "  are  regarded  as  so  much 
cotton,  grain,  iron  or  other  articles  of  merchandise.  The  mer- 
chandise is  very  often  sold  or  pledged  by  the  transfer  of  the 
bills  which  cover  it.  They  are,  in  commerce,  a  very  different 
thing  from  bills  of  exchange  and  promissory  notes,  answering 
a  different  purpose  and  performing  different  functions.  It 
cannot  be,  therefore,  that  the  statute  which  made  them  nego- 
tiable by  indorsement  and  delivery,  or  negotiable  in  the  same 
m </»??.«!»*  as  bills  of  exchange  and  promissory  notes  are  nego- 
tiable, intended  to  change  totally  their  character,  put  them 
vn  all  respects  on  the  footing  of  instruments  which  are  the  rep- 
ressntatives  of  money,  and  charge  the  negotiation  of  them 
with  all  the  consequences  which  usually  attend  or  follow  the 
negotiation  of  bills  and  notes.  Some  of  these  consequences 
would  be  very  strange  if  not  impossible;  such  as  the  liability 
of  indorsers,  the  diity  of  demand  ad  diem,  notice  of  non-deliv- 
ery by  the  carrier,  etc.,  or  the  loss  of  the  owner's  property  by 
the  fraudulent  assignment  of  a  thief.  If  these  were  intended, 
surely  the  statute  would  have  said  something  more  than 
merely  make  them  negotiable  by  indorsement."  It  was  held, 
therefore,  that  the  rule  which  protects  a  hcma  fide  purchaser 
of  a  bill  or  note,  though  it  has  been  lost  by  or  stolen  from  the 
true  owner,'  did  not  apply  to  protect  one  who  had  purchased 
a  bill  of  lading  from  a  thief  who  had  stolen  it  from  the  true 
owner.  "Where,  however,  a  state  court  had  held  that  the  law 
does  not  regard  bills  of  lading  "  as  negotiable  in  the  same 
sense  in  which  a  bill  of  exchange  and  promissory  note  is,"  and 
the  legislature  immediately  afterwards  declared  that  they 
shall  be  negotiable  instruments  and  securities  "  in  the  same 

'  As  applied  in  Goodman  v.  Harvey,  Ga.  287 ;  Miller  v.  Race,  1  Burr.  453 ; 
4Ad.  &E.  870;  Goodman  D.Simond8,  Peacock  v.  Rhodes,  2  Doug.  633; 
20  How.  843 ;  Murray  «.  Lardner,  2  Phelan  v.  Moss,  67  Pa  St.  59,  cited  by 
Wall  110;  Matthews  v.  Poythress,  4    the  court 
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sense  as  bills  of  exchange  and  promissory  notes,"  and  in  ex- 
plicit, terms  provided  that  the  effect  of  their  negotiation  or 
transfer  shall  be  to  vest  the  title  to  the  property  mentioned 
in  them  in  every  successive  bona  fide  holder  for  value  wholly 
uriaffected  by  any  rights  or  equities  between  the  original  or 
any  other  prior  holder  of  which  he  had  not  actual  notice  at 
the  time  he  received  them,  the  rule  in  Shaw  v.  Eailroad  Co. 
cannot  apply.' 

§  130.  Goods  must  be  delivered  only  in  accordance  with  Ml 
of  lading. —  The  carrier  takes  the  risk  of  a  delivery  to  the 
person  entitled  to  the  goods  by  the  bill  of  lading  and  its  in- 
dorsements.^ The  consignee  named  in  the  biU  of  lading  is 
presumptively  the  owner  of  the  goods,  and  must  be  treated 
by  the  carrier  as  the  absolute  owner  until  he  has  had  notica 
to  the  contrary ;  and  a  delivery  to  him  without  such  notice 
will  discharge  the  carrier.'  But  if  the  party  who  claims  the 
goods  is  not  the  consignee  he  should  be  required  to  produce 
the  bill  of  lading  with  the  indorsement  of  the  consignee  where 
the  goods  are  deliverable  to  him  or  to  his  assigns,  or  of  the 
shipper  himself  when  the  goods  are  shipped  on  his  account 
and  are  deliverable  to  his  order.  And  where  goods  are  shipped 
deliverable  to  the  order  of  the  consignor  for  and  on  account 
of,'the  consignee,  the  carrier  cannot  deliver  them  to  such  con- 
signee except  upon  the  production  of  the  bill  of  lading  prop- 
erly indorsed  by  the  consignor;  for  this  is  notice  to  the 
carrier  that  the  shipper  intends  to  retain  in  his  power  the 
ultimate  disposition  of  the  goods.*  Too  great  caution  cannot 
therefore  be  exercised  in  respect  to  the  right  of  the  person  to 

1  Tiedeman  v.  Knox,  53  Md.  612.         23  N.  Y.  335 ;  Lawrence  v.  Mmtum, 

2  McEntee  v.  The  Steamboat  Co.,  45    17  How.  100. 

N.  Y.  34;  Hawkins  v.  HofEman,  6  <  The  fact  of  making  the  bill  of  lad- 
Hill,  586 ;  Devereux  v.  Barclay,  2  B.  ing  deliverable  to  the  order  of  the 
&  Aid.  702 ;  Guillaume  v.  The  Packet  shipper  is,  when  not  rebutted  by  evi- 
Co.,  43  N.  Y.  212 ;  Duff  v.  Budd,  3  B.  dence  to  the  contrary,  decisive  to 
&  Bing.  177.  Where  bill  of  lading  show  his  intention  to  reserve  the  JM 
recites  that  goods  are  to  be  carried  disponendi  and  to  prevent  the  prop- 
"  to  Louisville  depot  only,"  the  car-  erty  from  passing  to  the  vendee, 
rier  is  liable  if  he  delivers  to  an  un-  See  the  learned  chapter  of  Mr.  Ben- 
authorized  persofi.  Merchants'  Disp.  jamin  (eh.  6,  Bk.  2),  in  his  work  on 
V.  Men-iam,  111  Ind.  5.  Sales,  upon  thiseubject  of  the  reservar 
'O'Dougherty  v.  The  Railroad,  1  tion  of  the  jus  disponendi  by  the 
Thomp.  ■&  C.  477 ;  Sweet  v.  Barney,  shipper  in  the  bill  of  lading,  where 
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whom  the  delivery  is  made.  'No  obligation  of  the  carrier  is 
more  rigorously  enforced  than  that  which  requires  delivery 
to  the  proper  person,  and  the  law  will  allow  in  fact  of  no  ex- 
cuse for  a  wrong  delivery  except  the  fault  of  the  shipper 
himself;  and  where  there  is  any  doubt,  and  it  can  be  deter- 
mined by  documentary  evidence,  its  production  should  be  re- 
quired. Instances  of  great  hardship  to  the  carrier  frequently 
occur  from  neglecting  these  precautions. 

§  130a.  Same  subject — Carrier  must  respect  .transfers. — 
"  While  in  the  absence  of  any  other  directions,"  it  is  said  in 
a  recent  case,'  "  goods  are  generally  deliverable  to  the  con- 
signee, yet  it  is  a  frequent  occurrence  that  bills  of  lading  and 
consignment  are  transferred  to  third  persons  in  the  ordinary 
course  of  business,  and  the  carrier  must  recognize  such  trans- 
fers. It  is  also  a  matter  of  every-day  practice  to  make  con- 
signments to  factors  and  agents.  Unless  protected  by  proper 
vouchers  a  carrier  cannot  assume  to  deal  with  consignments 
as  in  all  cases  actually  and  beneficially  belonging  to  the  con- 
signee." 

§1305.  Same  subject — Carrier's  duty  to  ascertain  if  MU 
of  lading  issued.^  The  carrier,  being  thus  bound  to  deliver 
the  goods  in  accordance  with  the  bill  of  lading,  is,  it  is  said, 
under  obligation  to  ascertain  whether  or  not  a  bill  of  lading 
was  delivered  to  the  shipper,  and,  if  delivered,  he  must  retain 
the  property  until  it  is  demanded  by  one  claiming  under  that 
title.2 

§  131.  Same  stibject  —  BiU  of  lading  to  shipper's  order  — 
Draft  attaclied. —  The  practice  of  taking  bills  of  lading  provid- 
ing for  delivery  to  the  shipper's  own  order  has  become  very 
common  in  order  to  use  the  bill  of  lading  either  as  collateral 
security  or  to  obtain  payment  for  the  goods  before  delivery. 
Where  the  bill  of  lading  is  so  conditioned  the  carrier  will  be 

the  leading  cases  upon  the  subject  Grand  Trunk  E'y,  51  Vt  92 ;  Peoria 

are  stated.    See,  also,  to  the  same  Bank  v.  Railroad  Co.,  58  N.  H.  203. 

effect :   Pennsylvania  E.   R   Co.    v.  i  Walker  v.  Railroad  Co.,  49  Mich. 

Stem,  119  Pa.  St  24;  North  Penn.  446;    Colgate  v.  Pennsylvania  Ca, 

E.  R.  Co.  V.  Commercial  Bank,  133  102  N.  Y.  130. 

U.  S.  727 ;  "Watson  v.  Hoosac  Tunnel  2  city    Bank  v.  Railroad    Ca,  44 

Line,  13  Mo.  App.  268 ;  Libby  v.  In-  N.  Y.  136 ;  Furman  v.  Raihroad  Co., 

galls,  124  Mass.  503 ;  Furman  v.  Rail-  106  N.  Y.  579. 
road  Co.,  106  N.  Y.  579;  Joslyn  v. 
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liable  for  a  delivery  otherwise.  Thus  the  purchaser  of  cotton 
at  Savannah  delivered  it  there  to  the  vessel  to  be  carried  to 
Heiv-  York,  taking  from  it  bills  of  lading  in  which  the  vessel 
undertook  to  deliver  it  there  to  his  order.  For  the  purpose  of 
obtaining  money  to  pay  for  the  cotton,  the  purchaser  made  his 
draft  upon  his  firm  in  New  York  on  whose  account  the  cotton 
had  been  bought,  and  attached  the  bills  of  lading  to  it.  The 
draft  with  the  bills  of  lading  attached  was  discounted  by  a 
Georgia  bank,  and  the  bills  of  lading  were  indorsed  to  the 
order  of  the  bank's  agent  in  'Sew  York  to  secure  the  payment 
of  the  draft.  The  draft  and  bills  of  lading  were  at  once  for- 
warded to  the  New  York  agent,  who  procured  the  acceptance 
of  the  former  by  the  firm.  Before  the  draft  became  due  the 
vessel  arrived  at  New  York  and  gave  notice  to  the  firm  there 
of  the  arrival  of  the  cotton.  It  had  before  regularly  brought 
cotton  in  the  same  way  to  the  firm,  which  was  considered 
solvent,  and  the  master  knowing  that  they  were  the  parties 
for  whom  the  cotton  was  intended,  and  having  no  information 
or  knowledge  from  the  bank's  agent  or  from  any  other  source 
of  any  other  consignee  or  claimant,  delivered  the  cotton  to 
them,'taking  their  receipt  for  it.  Some  two  weeks  or  more 
afterwards,  the  draft  falling  due  and  not  being  paid,  the  cot- 
ton was  demanded  of  the  owners  of  the  vessel  by  the  bank's 
agent.  It  was  claimed  that  the  delivery  thus  made  was  justi- 
fiable under  the  circumstances  and  that  the  vessel  had  thereby 
discharged  its  obligation ;  but  it  was  held  that  though  it  had 
been  made  in  good  faith  and  in  total  ignorance  of  any  out- 
standing claim  to  the  cotton,  the  delivery  was  nevertheless  in 
breach  of  the  contract  of  aifreightment,  and  that  the  agent  of 
the  bank  as  libelant  could  subject  the  vessel  which  was  bound 
for  its  proper  delivery  at  all  events.  "  It  is  no  excuse,"  say 
the  court,  "  for  a  delivery  to  the  wrong  person  that  the  in- 
dorsee of  the  bills  of  lading  was  unknown,  if  indeed  he  was, 
and  that  notice  of  the  arrival  of  the  cotton  could  not  be  given. 
Diligent  inquiry  for  the  consignee  at  least  was  a  duty,  and  no 
inquiry  was  made.  Want  of  notice  is  excused  when  a  con- 
signee is  unknown  or  is  absent  or  cannot  be  found  after  dili- 
gent search.  And  if,  after  inquiry,  the  consignee  or  indorsees 
of  a  bill  of  lading  for  delivery  to  order  cannot  be  found,  the 
duty  of  the  carrier  is  to  retain  the  goods  until  they  are  claimed. 
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or  store  them  prudently  for  and  on  account  of  the  owner. 
He  may  thus  relieve  himself  from  a  carrier's  responsibility. 
He  has  no  right  under  any  circumstances  to  deliver  to  a  stran- 
ger." '    This  decision  has  been  followed  in  many  cases.^ 

§  131a.  Same  siibject — Invoice  alone  not  evidence  of  title. — 
So  S.  &  S.  shipped  goods  consigned  to  themselves.  At  the 
same  time  they  wrote  a  letter  to  the  purchaser  stating  that 
they  had  shipped  the  goods  and  drawn  on  him  "  as  per  arrange- 
ments "  and  requested  that  the  draft  be  protected.  Inclosed 
in, the  letter  was  an  invoice  of  the  goods  which  stated  on  its 
face  that  the  goods  were  "  shipped  froni  Bay  City,  Mich.,  via 
F.  &  P.  M.  E.  K.  to  B.  L.  with  draft."  They  also  drew  on  the 
purchaser  fcir  the  price,  attached  the  bill  of  lading  to  the  draft, 
and  sent  the  draft  on  for  collection.  The  purchaser  exhibited 
the  invoice  and  letter  to  the  agent  of  the  carrier  and  received 
the  goods.  He  failed  before  paying  the  d.raft  and  the  carrier 
was  held  Uable.' 

"  The  title  to  the  property,"  said  Paxson,  J.,  "  remained  in 
the  consignors  until  delivery  in  accordance  with  the  condi- 
tions. Bills  of  lading  are  symbols  of  property,  and  when  prop- 
erly, indorsed  operate  as  a  delivery  of  the  property  itself, 
investing  the  indorsees  with  a  constructive  custody  which 
serves  all  the  purposes  of  an  actiial  possession,  and  so  con- 
tinues until  there  is  a  valid  and  complete  delivery  of  the  prop- 
erty under  and  in  pursuance  of  the  bill  of  lading  and  to  the 
persons  entitled  to  receive  the  same.^  There  could  be  no  de- 
livery except  in  accordance  with  the  bill  of  lading.'  The  in- 
voice alone  furnishes  no  proof  of  title."  ° 
'  I 

'  The  Thames,  14  Wall.  98.  In   Libby   v.    Ingalls,  siipra,  the 

2  Pennsylvania  E.  Co.  u  ^tem,  119  goods  were  consigned  "C.  H.  Lowell 

Penn.  St  24 ;  North  Penn.  E.  Co.  v.  &  Co.,  Lynn,    Mass.,   order   Libby, 

Commercial  Bank,  133  U.  S.    727;  McNeil  &L." 

Boatmen's  Bank  v.  Railroad  Co.,  81  '  Pennsylvania  R  Co.  v.  Stem,  119 

Ga.  221;  Bass  v.  Glover,  63  Ga.  745;  Pa.  St  24. 

Furman  v.  Railroad  Co.,  106  N.  Y.  *  Citing  Hieskell  v.  National  Bank, 

579;  Joslyn  v.  Grand  Trunk  R'y,  51  89  Pa.  St  155. 

Vt  92;  Libby  v.  Ingalls,  134  Mass^  5  Citing  Dows  u  Milwaukee  Bank, 

503 ;  Holmes  v.  Bailey,  93  Penn.  St  .91 U.  S.  618 ;  JStoUenwerk  v.  Thatcher, 

57;  Halsey  v.  Warden,  25  Kan.  128;  115  Mass.  334. 

Commercial  Bank  uPfeiffer,  33  Hun,  e  citing  Benj.   on.  Sales,   §   832; 

337.  Dows  «.  Bank,  sMjpro. 
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§  1315.  Same  subject  —  Direction  to  notify  certain  person 
does  not  dispense  with  prod/mUon  of  hill  of  lading.— It  is  a 
common  practice,where  the  bill  of  lading  provides  for  delivery 
to  the  consignor's  order  and  has  gone  forward  attached  to  a 
draft  on  the  purchaser  or  other  person  by  whom  payment  is 
to  be  made,  to  give  directions  that  such  person  be  notified  of 
the  arrival  of  the  goods  in  order  that  he  may  pay  the  draft 
and  procure  the  goods.  Such  a  direction  to  notify,  however, 
does  not  dispense  with  the  production  of  the  bill  of  lading  as 
in  other  cases,  and  if  the  carrier  delivers  the  goods  to  the  per- 
son so  to  be  notified  without  requiring  him  to  produce  the 
bill  of  lading,  he  will  be  liable  for  the  loss  thereby  incurred.' 

The  very  presence  of  the  word  notify  in  such  a  case,  it  is 
said,  shows  that  the  person  named  is  not  intended  as  the 
consignee.  If  he  were,  the  word  is  wholly  unnecessary,  as  it  is 
the  duty  of  the  carrier  to  notify  the  consignee  of  the  arrival 
of  the  goods  without  any  such  notice.  To  place  in  the  hill  of 
lading  an  express  direction  to  notify  a  certain  person  to  whom, 
if  he  were  the  consignee,  it  was  the  carrier's  duty  to  give  no- 
tice, is,  therefore,  a  plain  notice  that,  in  the  absence  of  farther 
directions,  he  is  not  the  consignee.' 

1  Furman  v.  Railroad  Co.,  106  N.  Y.  consignee  was  named  as  follows: 

579 ;  North  Penn,  E.  Co.  v.  Commer-  "  Consignee,  '  Y,'  order  Hup,  Zucoa 

cial  Bank,  123  U.  S.  727 :  Joslyn  v.  Bros.,  Denver,  CoL,"  the  word  notify 

Grand  Trunk  R'y,  ^1  Vt  92 ;  Libby  having,  through  the  carelessness  of 

V.  Ingalls,   124  Mass.  503;  National  some  previous  carrier,  been  changed 

Bank  v.  Railway  Co.,  35  S.  C.  216 ;  to  Hup.    When  the  goods  reached 

Myrick  v.  Railroad  Co.,  107  U.  S.  102.  Denver  they  were  delivered  to  Zucca 

spurman  v.  Railroad  Co.,  supra.  Bros.,  upon  their  order,  without  the 

In  this  case  goods  had  been  de-  production  of  the  biU  of  lading.  The 

livered    for    transportation,  over  a  consignors  meantime  had  drawn  on 

long  line  of  steamships  and  railroads,  Zucca  Bros.,  attaching  the  biU  of  lad- 

from  Norfolk,  Va.,  to  Denver,  CoL  ing  indorsed  by  them,  and  the  draft 

The  goods  were  marked  "Y,"  and  the  had    gone    forwai-d  for  colleotioa 

bill  of  lading  given  by  the  initial  car-  The  goods  not  being  paid  for,  the 

rier  recited  the  receipt  of  the  goods  consignors  brought  this  action  against 

"markedY— order  notify  ZuccaBros.  the  defendant  to  recover  their  value, 

to  be  transported  to  Denver,  Col."  and  were  successful    The  court  of 

The  goods  finally   came    into   the  appeals  of  New  York  held  that  the 

hands  of  the  defendant,  the  last  car-  pereons  entitled  to  receive  the  goods 

rier  in  the  line.    With  the  goods  the  were  at  least  so  doubtful  under  the 

defendant  received  what  was  kno\yn  terms  of  the  transfer  sheet  that  it 

as  a  "transfer  sheet,"  in  which  the  was  most  negligent  in  (ixe  defendant 
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§  131o.  8ame  subject  —  Duplicate  Mils  of  lading  to  con- 
M^nor — Possession  of  one  duplicate  not  mdoried.— The  prac- 
tice also  prevails  of  taking  in  the  name  of  the  consignor  bills 
of  lading  in  duplicate,  one  of  which  is  to  be  indorsed  and 
attached  to  a  draft  for  the  payment  of  the  price,  while  the 
other,  hot  indorsed,  is  sent  forward  to  the  person  who  is  to 
receive  and  pay  for  the  goods,  as  notice  of  their  shipment. 
Such  a  delivery  of  the  unindorsed  duplicate,  where  the  inten- 
tion is  not  thereby  to  part  with  the  title  to  the  goods,  does 
not- justify  a  delivery  without  the  indorsement  or  order  of  the 
consignor.  Thus  in  a  recent  case '  in  Iowa  it  appeared  that 
the  Elgin,  Iowa,  Canning  Company  had  received  an  order  for 
goods  from  one  Evans,  residing  in  Pueblo,  Colorado.  Not 
being  acquainted  with  Evans,  and  not  wishing  to  sell  the 
goods  to  h  im  on  credit,  the  company  delivered  the  goods  to 
the  first  of  two  connecting  carriers,  consigned  to  itself  at 
Pueblo,  and  took  two  receipts  or  bills  of  lading,  which  were 
in  fact  duplicates,  but  neither  of  which  showed  that  the  other 
had  been  issued.  The  canning  company  drew  a  draft  on 
Evans,  through-  a  bank  in  Pueblo,  for  the  price  of  the  goods 
and  sent  the  draft  to  the  bank  with  an  order  for  the  delivery 
of  the  goods  to  Evans  upon  payment  of  the  draft.  At  the 
same  time  the  company  sent  to  Evans  one  of  the  bills  of  lading, 
not  signed  or  indorsed  by  the  canning  company,  instructing 
him  that  the  goods  had  been  shipped  and  that  he  was  to  pay 
the  draft  and  obtain  the  order.  Wh'en  the  goods  reached 
Pueblo,  Evans,  without  paying  the  draft  or  obtaining  the 
order,  presented  the  duplicate  bill  of  lading  to  the  final  carrier 
and  the  goods  were  delivered  to  him  without  any  other  au- 
thority. At  that  time  Evans  was  insolvent,  but  the  carrier 
had  no  knowledge  of  that  fact,  or  that  the  goods  had  not  been 
paid  for,  or  that  a  draft  had  been  sent  or  instructions  given  as 
to  the  delivery  of  the  goods,  but  it  delivered  them  in  good 
faith.  The  canning  company  brought  its  action  against  the 
final  carrier  for  the  value  of  the  goods,  and  it  was  held  entitled 
to  recover.  "  The  fact  that  Evans  presented  the  bill  of  lading 
in  this  case,"  said  the  court,  "  was  not  sufScient  to  overcome 

to  deliver  the  goods  without  further    573,  39  N.  W.  Bep.  «99,  reversing  the 
eviclence.  former  decision  ia  33  N.  W.  Hep. 

'  Weyand  v.  Eailviray  Co.,  75  Iowa,    133. 
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the  presumption  which  the  terms  of  the  bill  raised  that  the 
consignee  [who  was  also. the  consignor]  was  the  owner  of  the 
goods.  That  such  is  the  presumption  is  well  established.' 
The  contract  with  the  canning  company  required  the  defend- 
ant to  deliver  the  goods  to  the  consignor.  The  unindorsed 
bill  of  lading  presented  by  Evans  was  evidence  that  the  con- 
tract was  still  in  force  and  that  the  canning  company  was  then 
the  owner  of  the  goods.  The  delivery  to  Evans  was  not  au- 
thorized, and  was  made  by  defendant  at  its  own  risk.^  But  it 
is  said  that  the  canning  company  clothed  Evans  with  the  ap- 
parent right  to  demand  the  goods,  and  that  since  '  one  of  two 
innocent  parties  must  suffer  a  loss  from  the  wrong  of  another, 
the  loss  should  fall  i^pon  the  party  who  put  it  in  the  power  of 
that  other  to  perpetrate  the  wrong.'  This  case  does  not  fall 
within  that  rule,  for,  as  we  have  seen,  the  possession  of  the 
bill  of  lading;  without  indorsement  or  other  evidence  of  assign- 
meint,  did  not  vest  Evans  with  any  apparent  right  to  the 
property.  The  loss  resulted  from  the  negligence  of  defendant 
in  not  insisting  upon  proper  evidence  of  an  assignment  before 
it  surrendered  the  goods."  ' 

§  13td.  Same  siibject  —  Possession  of  indorsed  duplicate  ob- 
tained ty  fraud. —  In  a  leading  and  important  case  *  in  which 
this  method  was  pursued,  it  appeared  that  the  consignors  had 
taken  to  themselves  duplicate  bills  of  lading,  one  of  which,  un- 
indorsed, they  sent  forward  to  the  purchaser  by  way  of  notice, 
and  the  other  of  which  they  had  indorsed  in  blank,  attached 
it  to  a  draft  on  the  purchaser  and  discounted  the  draft  at  a 
bank.  When  the  draft  was  presented  for  acceptance  the  pur- 
chaser accepted  it,  but,  at  the  same  time,  without  detection, 
and  also,  as  the  jury  found,  without  negligence  on  the  part  of 
the  bank,  substituted  the  unindorsed  duplicate  for  the  indorsed 
one  attached  to  the  draft.  Before  the  fraud  was  discovered, 
the  purchaser  indorsed  the  latter  duplicate  to  a  third  person 
and  received  from  him  large  advances  in  money.   In  an  action 

1  Citing  Congar  v.  Railroad  Ca,  17  N.  Y.  374;  Lickbarrow  v.  Mason,  1 
Wis.  485 ;  Krulder  v.  EUison,  47  N.  Y.  Smith's  Lead.  Cas.  *838,  with  annota- 
87;  Lawrence  v.  Minturn,  17  How.  tions;  Dews  u.  Greene,  24  N.  Y.  638 ; 
100 ;  Alderman  v.  Railroad  Co.,  115  Allen  v.  Williams,  13  Pick.  297,  were 
■Mass.  234.  cited  and  distinguished. 

2  Citing  this  work,  §§  139,  180.  844       <  Shaw  i;.  Railroad  Ca,  101  IT.  & 
8  Bank  v.  Transportation   Co.,  69    557. 
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to  determine  the  rights  of  the  parties,  it  was  held  by  the  su- 
preme court  of  the  TLTnited  States  that  the  bank's  title  had  not 
been  divested.  It  was  urged  that  the  same  rule  which  pro- 
tects &l}ona  fide  purchaser  of  negotiable  paper  should  govern 
in  the  case.  But  the  court,  per  Strong,  J.,  held  otherwise, 
saying:  "  The  reason  can  have  no  application  to  the  case  of  a 
lost  or  stolen  bill  of  lading.  The  function  of  that  instrument 
is  entirely  different  from  that  of  a  bill  or  note.  It  is  not  a 
representative  of  money,  used  for  transmission  of  money,  or 
for  the  payment  of  debts  or  for  purchases.  It  does  not  pass 
from  hand  to  hand  as  bank  notes  or  coin.  It  is  a  contract  for 
the  performance  of  a  certain  duty.  True,  it  is  a  symbol  of 
ownership  oi  the  goods  covered  by  it, —  a  representative  of 
those  goods.  But  if  the  goods  themselves  be  lost  or  stolen,  no 
sale  of  them  by  the  finder  or  thief,  though  to  alona  fide  pur- 
chaser for  value,  will  divest  the  ownership  of  the  person  who 
lost  them  or  from  whom  they  were  stolen.  "Why  then  should 
the  sale  of  the  symbol  or  mere  representative  of  the  goods 
have  such  an  effect?  It  may  be  that  the  true  owner,  by  his 
negligence  or  carelessness,  may  estop  himself  from  asserting 
his  right  against  a 'purchaser  who  has  been  misled  to  his  hurt 
by  that  carelessness.  But  the  present  is  no  such  case.  It  is 
established  by  the  verdict  of  the  jury  that  the  bank  did  not 
lose  its  possession  of  the  bill  of  lading  negligently.  There  is 
no  estoppel,  therefore,  against  the  bank's  right." 

§  132.  Same  subject — Duplicate  receipts — Goods  deliver- 
able only  on  production  of  duplicate. —  So,  in  another  case, 
goods  were  delivered  for  carriage  to  a  railroad  company  with 
an  express  provision  in  its  receipt  that  they  should  be  deliv- 
ered to  the  consignee  only  upon  the  production  of  a  duplicate 
of  the  receipt,  and  a  duplicate  of  the  receipt  with  this  condi- 
tion indorsed  across  the  face  of  it  was  given  to  the  shipper,  to 
be  used  for  the  purpose  of  obtaining  the  possession  of  the 
goods  according  to  this  arrangement.  After  obtaining  this 
duplicate,  the  shipper  drei*^  upon  the  consignee  and  attached 
the  duplicate  to  the  draft,  which  was  then  discounted  by  the 
plaintiff,  who  forwarded  it  for  collection  with  the  attached 
.  duphcate  to  the  residence  of  the  consignee.  After  accepting 
the  draft,  the  consignee  demanded  the  goods  of  the  railroad, 
and  they  were  delivered  to  him  without  the  production  or 
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surrender  of  tlie  duplicate  receipt.  "When  the  draft  became 
due  and  payment  was  refused,  the  plaintiff  demanded  the 
goods  of  the  railroad,  but  having  previously  delivered  them 
to  the  consignee  it  refused  to  deliver  or  account  for  them  to 
Mm;  whereupon  he  brought  his  action  against  it  and  recov- 
ered. It  was  considered  by  the  court  that  the  condition  in  the 
receipt  was  notice  to  the  road  that  the  goods  were  not  to  be 
delivered  without  a  compliance  therewith,  and  that  the  title 
to  the  goods  having  passed  to  the  plaintiff  by  the  indorsement 
to  him  of  the  receipt,  he  was  the  party  entitled  to  sue  for  the 
wrong  delivery.* 

§  133.  Scmne  subject — Protection  of  third  person  paying 
draft  for  consignee's  accommodation. — Goods  were  shipped  by 
railroad  for  and  on  account  of  certain  consignees,  and  drafts 
were  drawn  on  them  by  the  consignor  with  the  railroad  re- 
ceipts attached,  and  sent  for  coUeotion  to  a  bank  at  the  place 
of  consignment.  The  consignees,  being  unable  to  meet  the 
drafts  on  the  day  they  became  due,  applied  to  the  plaintiff  to 
take  them  up  and  take  the  goods,  which'  he  agreed  to  do. 
Upon  payment  of  the  drafts  by  him  the  consignees  indorsed 
to  him  the  railroad  receipts.  Afterwards  the  consignees  made 
a  bill  of  sale  of  the  same  goods  to  other  parties,  who  thereby 
obtained  them  from  the  road.  ISTeither  these  vendees  nor  the 
agents  of  the  road  knew  anything  of  the  previous  deaUngs 
with  the  plaintiff,  and  had  no  knowledge  or  information  of 
aiiy  claim  by  him,  nor  did  the  plaintiff  know  of  the  sale  to 
the  other  parties  until  after  the  road  had  delivered  the  goods 
to  them.  It  was  held  that  the  indorsement  and  delivery  of 
the  receipts  to  the  plaintiff  gave  him  a  property  in  the  goods, 
at  least  to  the  extent  of  the  advances  made  by  him,  and  that 
the  consignees  after  that  could  convey  no  title  to  the  goods  to 
another  vendee,  and  that  he  was  therefore  entitled  to  recover 
from  the  road.^ 

So  K  shipped  corn,  consigned  to  his  own  order,  with  direc- 
tions to  notify  P.,  who  was  the  purchaser,  attaching  the  bill 
of  lading  to  a  draft  on  P.,  which  went-forward  for  collection. 
On  arrival  P.  wais  absent  and  draft  was  protested.  P.'s  clerk 
requested  J.  to  pay  the  draft  and  hold  the  bill  of  lading  as 

I  McEwen  v.  Railroad,  33  Ind.  868.    Mass.  230 ;  Alderman  v.  The  EaU- 
s  Newcomb  v.  The  RaiU-oad,  115    road,  id.  238. 
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security,  saying  that  when  P.  came  he  would  pay  it.  An- 
other came  on  in  the  same  way  and  J.  paid  that  draft  also. 
The  carrier  then  delivered  the  corn  to  P.'s  teamsters,  who  put 
it  in  a  storehouse,  from  which  they  began  to  draw  it  to  P.'s 
warehouse.  After  the  corn  had  been  delivered  to  the  team- 
sters and  put  in  the  storehouse,  J.  learned  of  it  but  made  no 
objection  to  P.  or  his  agents  and  gave  no  notice  to  the  carrier. 
Some  days  later  P.  failed,  not  having  paid  the  drafts,  and  J, 
sued  the  carrier  for  the  amounts.  It  was  held  that  the  car- 
rier was  liable,  and  that  J.'s  failure  to  notify  the  carrier  of 
his  claim  was  no  defense,  since,  while  it  might  have  been  a 
neighborly  act,  he  was  under  no  legal  obligation  to  do  so,  as 
the  delivery  was  complete  before  he  learned  of  it.' 

§  133a.  Effect  of  custom  on  delivery  without  surrender  of 
Mil  of  lading. —  A  custom  prevailing  at  the  place  of  delivery, 
where  both  the  consignee  and  the  holder  of  a  draft  with  the 
bill  of  lading  attached  reside,  to  deliver  without  the  produc- 
tion of  the  bill  of  lading  goods  billed  "  straight,"  i.  e.,  consigned 
to  the  consignee  direct,  will  exonerate  the  carrier  who  delivers 
in  accordance  with  such  a  custom.^  But  a  local  custom  to  such 
effect  cannot  avail  against  a  consignor  residing  elsewhere,  and 
who  had  no  knowledge  of  it.'  Nor  can  such  a  custom  prevail 
in  the  face  of  a  statute  prohibiting  the  carrier  from  delivery 
except  upon  surrender  of  the  bill  of  lading,  unless  it  has  the 
words  "not  negotiable"  plainly  written  or  stamped  upon  its 
face.* 

§134.  When  consignment  may  ie  changed  ly  shipper. — 
"When  there  has  been  no  agreement  to  ship  the  goods  which 
will  make  the  delivery  of  them  to  the  carrier  a  delivery  to  the 
consignee,  and  vest  the  property  in  him,  the  shipper  may, 
even  after  the  deliverj'^  to  the  carrier  and  after  the  biU  of  lad- 
ing has  been  signed  and  delivered,  or  after  the  goods  have 
passed  from  the  possession  of  the  initial  carrier  into  that  of  a 
succeeding  one,'  alter  their  destination  and  direct  their  deliv- 
ery to  another  consignee,  unless  the  bill  of  lading  has  been 

1  Joslyn  V.  Grand  Trunk  E'y,  51  Vt.  '  Weyand  v.  Railway  Co.,  75  Iowa, 
92.  573. 

2  Forbes  v.  Railroad  Co.,  133  Mass.  <  Colgate  u  Pennsylvania  Co.,  103 
154  N.  Y.  130. 

6  Sutherland  v.  Bank,  78  Ky.  350. 
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forwarded  to  the  consignee  first  named  or  to  some  one  for  his 
use!^  But  after  the  carrier  or  his  agent  has  given  one  bill  of 
lading  or  receipt  for  the  goods  he  cannot  give  another,  unless 
the  first  and  all  the  duplicates  of  the  same  have  been  returned 
to  him.** 

§  135.  Same  stibjeot — Not  when  goods  hecome  property  of 
consignee  on  delivery  to  carrier. —  If,  however,  the  circum- 
stances are  such  that  upon  the  delivery  of  the  goods  to  the 
carrier  they  become  the  property  of  the  consignee,  the  carrier 
holds  them  as  the  agent  of  such  consignee,  and  their  destinar 
tion  cannot  afterwards  be  changed  without  his  consent.'  If, 
for  instance,  the  consignee  is  the  vendee  of  the  goods,  or  if  he 
has  made  advances  upon  them  with  the  agreement  that  they 
shall  be  shipped  to  him  to  be  sold  in  order  that  he  may  retain 
the  proceeds  for  his  reimbursement,^  or  if,  being  a  creditor  of 
the  consignor,  the  goods  are  delivered  to  the  carrier  to  be 
shipped  to  him  in  satisfaction  of  his  debt  according  to  a  pre- 
vious agreement  to  that  effect,  the  title  to  the  goods  will  vest 
in  him  upon  delivery  to  the  carrier,  and  if  their  destination  is 
afterwards  altered,  except  under  such  circumstances  as  entitle 
a  vendor  to  stop  them  in  transitu,  the  carrier  will  become  re- 
sponsible to  him  for'  them.  The  legal  presumption  is  that 
when  goods  are  sent  to  a  consignee,  the  title  to  them  vests  in 
him  as  soon  as  the  shipment  is  made.  It  is  solely,  however,  a 
question  of  intention  or  of  agreement,  and  may  be  shown  to 
be  otherwise.' 

» Blanohard  v.  Page,  8  Gray,  385 ;  shipment    Chaffe  v.  Railroad  Co.,  59 

Mitohel  V.  Ede,   11  Ad.  &  EL  888 ;  Miss.  183.    As  to  the  right  to  change 

Euek  V.  Hatfield,  5  Barn.  &  Aid.  633 ;  destination  in  Mississippi,  see  Bonner 

Thompson  v.  Trail,  2  Car.  &  P.  334.  v.  Mai-sh,  10  Smedes  &  M.  376;  Dick- 

2  Hnbbersty  v.  Ward,  8  Exch.  330.  man  v.  Williams,  50  Miss.  500. 

3  Where  goods  are  left  with  a  car-  5  Dawes  v.  Peck,  8  T.  R.  330 ;  Dut 
rier  to  be  forwarded  without  any  ton  -v.  Solomonson,  3  B.  &  P.  582 
condition  or  qualification,  the  shipper  Holbrook  v.  Wight,  24  Wend.  169 
cannot  change  their  destination  ex-  Covell  v.  Hitclicock,  33  id.  611 
cept  under  such  circumstances  as  en-  Bushel  v,  Wheeler,  15  Q.  B.  442 
title  a  vendor  to  stop  them  in  transit  WaJdron  v.  Eomaine,  22  N.  Y.  368 
Philadelphia,  etc.  R  R.  Co.  v.  Wire-  Stanton  v.  Eager,  16  Pick.  467 ;  Cross 
man,  88  Penn.  St  264.  v.  O'Donnell,  44  N.  Y.  661 ;  Anderson 

<  Destination  may  be  changed  w  Clark,  3  Bing.  20 ;  Walley  k.  Mont- 
where  advances  have  been  made,  but  gomery,  3  Easli  585 ;  Haille  v.  Smith, 
not  upon  the  credit  of  this  pai-ticular    1  B.  &  P.  568. 
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§136.  Same  svhject  —  Illustrations. —  A  firm  consisting  of 
three  partners  was  indebted  to  the  plaintiffs,  who  did  business 
in  Ifew  York,  and,  to  pay  its  indebtedness,  agreed  to  ship  to 
them  certain  goods.  Thei  goods  were  delivered  to  the  railway 
company  as  a  common  carrier  at  Troy,  consigned  to  plaintiffs^ 
and  a  receipt  given  by  its  agents,  in  which  it  was  agreed  that 
the  road  would  transport  and  deliver  the  goods  to  plaintiffs 
at  New  York.  After  the  goods  had  been  thus  delivered  and 
the  receipt  given,  one  of  the  members  of  the  firm,  in  its  name, 
but  without  the  knowledge  of  the  others,  was  permitted  by 
the  agent  of  the  road  to  change  the  destination  of  the  goods, 
and,  in  pursuance  of  his  order,  they  were  delivered  to  other 
consignees  in  New  York,  who  sold  them  and  turned  the  pro- 
ceeds over  to  him.  Plaintiffs  demanded  the  goods  of  the  road, 
and  upon  its  failure  to  deliver  them  brought  their  action 
against  it  and  recovered.  It  was  held  that  the  parol  agree- 
ment to  ship  the  goods  was  executed  by  the  delivery  to  the 
carrier,  and  that  from  that  time  the  plaintiffs  occupied  the 
legal  position  of  vendees,  and  that  the  indebted  firm  had  no 
right  after  the  delivery  to  the  carrier  to  direct,  nor  could  the 
carrier  assent  to,  a  change  in  the  consignment.  It  was  con- 
sidered that  it  was  not  important,  as  contended  by  the  de- 
fendant, that  the  bill  of  lading  was  not  forwarded  or  delivered 
to  the  plaintiffs,  that  being'  mainly  entitled  to  consideration 
as  characterizing  the  act  of  the  shipper,  and  as  showing  the 
purpose  and  intent  of  the  delivery  to  the  carrier ;  but  if  such 
intention  was  shown  by  other  acts  of  the  parties,  the  retention 
of  the  bin  of  lading  by  the  shipper  would  be  unimportant.  It 
does  not  appear  that  the  agents  of  the  road  had  any  knowl- 
edge of  the, arrangement  between  the  shippers  and  the  plaint- 
iffs, nor  was  that  matter  alluded  to.  The  case  was  rested 
upon  the  broad  ground  that  the  defendant  had  receipted 
for  the  property  and  agreed  to  transport  safely  and  delivef 
to  the  plaintiffs,  and  that,  instead  of  complying  with  the 
contract,  it  delivered  the  property  to  another  by  the  direc- 
tion of  one  who  had  no  more  legal  authority  over  it  than  a 
stranger,  without  the  return  even  of  its  receipt.  The  plairitiffs, 
it,  was  said,  had  vested  rights  which  the  defendant  was  bound 
to  respect,  and  with  a  knowledge  of  which  it  was  legally 
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chargeable.  It  was  its  duty  to  deliver  the  property  to  the  real 
owner.' 

§137.  Same  subject — Effect  of  custom. —  Evidence,  however 
of  previous  deliveries  to  one  who  was  neither  the  consignee 
nor  entitled  to  the  delivery  by  the  terms  of  the  bill  of 
lading  or  by  its  assignment,  with  the  knowledge  of  the  owner 
of  the  goods  and  without  any  objection  having  been  made  by 
him,  has  been  held  to  justify  such  a  delivery.  As  where  the 
goods  were  shipped  to  New  York  to  the  order  of  the  Ontario 
Bank,  the  plaintiff,  and  were  delivered  by  the  carrier,  iHthout 
the  order  of  the  bank,  to  a  person  to  whom  a  number  of  pre- 
vious similar  shipments  had  been  delivered  with  its  knowledge 
and  without  any  objection  by  it,  the  delivery  was  held  to  be 
justified  by  this  previous  course  of  dealing,  the  carrier  having 
a  right  to  presume  that  the  party  to  whom  the  delivery  was 
made  was  the  agent  of  the  bank,  a  delivery  to  an  agent  being 
equivalent  to  a  delivery  to  the  owner.^ 

§  138.  Who  ma/y  sue  for  treacli  of  the  contract. — By  the 
conimon  law  the  bill  of  lading  conferred  upon  the  assignee 
only  the  title  to  the  property  in  the  shipment  of  which  it  was 
the  evidence ;  but  all  rights  growing  out  of  the  contract  con- 
tinued in  the  original  shipper  with  whom  it  was  made ;  and  so 
the  law  yet  remains  except  where  it  has  been  changed  by 
statute.  And  for  this  reason  it  has  been  held  that  the  shipper 
may  always  sue  the  carrier  for  any  damage  to  the  goods, 
whether  he  has  any  property,  general  or  special,  in  them  or 
not.  By  the  assignment  of  the  bill  of  lading  he  parts  with  no 
right  which  he  originally  possessed  except  that  to  the  posses- 
sion of  the  goods,  otherwise  retaining  all  his  rights  under  the 
contract ;  and  if  he  shipped  them  as  the  mere  agent  of  the 
owner,  he  may  have  his  action  on  the  contract  because  it  is 
directly  with  him.'  The  assignee  could  therefore  bring  no 
action  against  the  carrier  upon  the  contract  of  affreightment.* 
But  the  title  to  the  goods  having  passed  to  him  by  the  assign- 
ment, he  might  bring  trover  for  a  refusal  to  deliver  the  goods 

1  Bailey  v.  The  EaUroad,  49  N.  Y.  SBlanohard  v.  Page,  8  Gray,  291. 
'0-  See^josf,  ch.  14. 

2  Ontario  Bank  v.  The  Steamboat  <  Thompson  v.  Dominy,  14  M.  &  W. 
Ca,  59  N.  y.  510.  403 ;  Howard  v.  Shepherd,  9  Com.  R 

897. 
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to  him  or  for  their  conversion;  or  detinue  or  replevin  for  their 
possession.^  But  this  common-law  rule  has  been  changed  in 
England  by  statute,^  which  has  given  to  bills  of  lading  more 
of  the  negotiable  quality  than  they  formerly  possessed,  by 
conferring  upon  the  assignee  all  the  rights  of  suit  upon  the 
contract  created  by  the  bill  of  lading  as  if  it  had  been  made 
to  the  assignee  himself.' 

§  139.  8ame  snbject  —  Statutes  controlling. —  The  provisions 
of  this  statute  have  not  been  generally  adopted  in  this  country, 
nor  is  any  such  legislation  required  to  confer  upon  the  assignee 
the  right  to  sue  upon  the  assigned  bill  of  lading  in  those  states 
in  which  the  assignment  of  contracts,  not  strictly  negotiable 
but  simply  assignable,  confers  upon  the  assignee  the  right  to 
sue  upon  them  in  his  own  name.  The  ground  upon  which  it 
was  held  that  he  could  not  sue  upon  them  was.  that,  by  the 
common  law,  contracts  of  the  kind  were  not  assignable  so  as 
to  confer  the  right  of  action  for  their  breach  upon  the 
assignee,  and  that  there  was  no  law  or  custom  of  merchants 
which  made  bills  of  lading  an  exception  to  that  rule.  Where- 
ev.er,  therefore,  such  contracts  are  made  assignable  so  as  to  con- 
fer upon  the  assignee  the^  right  of  action  in  his  own  name, 
it  would  seem  to  follow  that  the  law  as  laid  down  in  the  Eng- 
lish cases  no  longer  exists ;  for  bills  of  lading  possess  no  pecul- 
iar quality,  either  by  law  or  mercantile  usage,  which  Avould 
make  them  an  exception  to  "the  law  conferring  the  right  upon 
the  assignee  to  sue  in  his  own  name  upon  assignable  as  well 
as  upon  negotiable  instruments. 

§  140.  By  what  law  the  validity  and  effect  of  the  contract 
is  to  he  determined. — When  the  receipt  or  bill  of  lading  is 
given  in  one  state  for  goods  delivered  there  to  the  carrier  for 
transportation  to  another  state,  a  question  may  arise  as  to  the 
law  by  which  the  contract-  is  to  be  construed  when  the  laws  in 
the  two  states  differ  as  to  its  validity  or  effect.  In  the  case  of 
Talbot  V.  The  Merchants'  Transportation  Company,*  goods 
were  delivered  in  Connecticut  to  be  carried  under  a  through 
contract  to  the  consignee  in  Iowa.    A  loss  happened  upon  the 

I  Tindall  u  Taylor,  4  El.  &  B.  219.       Exch.  367 ;  Short  v.  Simpson,  L.  R  1 
2 18  and  19  Vic.  Q  P.  248. 

8  Smurthwaite  v.  Wilkins,  11  Com.       Ul  Iowa,  347. 
B.  N.  S.  843;  Jessel  v.  Bath,L.  E.  2 
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route,  from  one  of  the  excepted  causes  in  the  bill  of  lading, 
for  which  the  carder  was  sued  in  the  latter  state.  But  by  its 
statute  law,  a  common  carrier  was  prohibited  from  restricting 
his  liability  by  contract.  It  therefore  became  the.  vital  ques- 
tion in  the  case  whether  the  contract  was  to  be  governed  by 
the  law  of  Iowa  or  by  that  of  Connecticut,  by  which  such 
contracts  were  valid;  or  rather,  which  was  the  applicatory 
law ;  and  it  was  held  that  the  question  as  to  the  validity  of 
the  contract  must  depend  upon  the  laws  of  the  latter  state  in 
which  it  had  been  made,  upon  the  principle  that  where  there 
are  several  possible  laws  applicable  to  the  case,  that  is  to  be 
applied  which  is  the  most  favorable  for  upholding  it,  the  par- 
ties being  presumed  to  have  made  their  agreement  with  refer- 
ence to  the  law  favorable  to  its  validity  and  performance.' 
But  in  a  previous  case  in  the  same  state  it  was  held  that 
where  the  contract  was  made  with  the  carrier  in  Iowa  to 
carry  freight  from  a  point  in  that  state  to  Chicago,  it  was  to 
be  interpreted  and  its  obligation  fixed  by  the  law  of  Iowa, 
in  which  it  was  made  and  was  to  be  partly  performed.^ 

§  141.  Same  subject. —  And  in  Cantu  v.  Bennett,'  where  the 
contract  was  to  carry  a  large  amount  of  coin  from  Pieras  ^e- 
gras  in  Mexico  to  San  Antonio  in  Texas,  the  bill  of  lading 
having^been  given  in  Mexico  and  in  the  Spanish  language,  it 
was  held  that  the  carrier  could  not  be  made  responsible  for  its 

1  Whart  Con.  Laws,  §  439 ;  Arnold  to  be  partly  performed  in  sevetal 
V.  Potter,  23  Iowa,  194.  The  same  different  states,  including  Massachn- 
rule  was  applied  in  a  late  case  in  setts,  it  can  be  enforced  here  It 
Georgia.  There  machinery  had  been  would  be  unjust  to  hold,  under  this 
shipped  from  Boston,  Massachusetts,  declaration,  that  the  defendant  corn- 
over  a  number  of  lines  of  which  de-  pany  could  not  avail  itself  of  the 
fendant'swas  thelast,  to  Atlanta,  Ga,  benefit  of  the  contract,  and  that  it 
Tlie  defendant,  being  sued  for  injury  must  pay  the  damages  here  and  set- 
to  the  goods,  sought  to  avail  itself  of  tie  with  the  connecting  lines,  when 
certain  exemptions  contained  in  the  those  connecting  lines,  under  the 
bill  of  lading  made  at  Boston.  Said  laws  of  tlieir  states,  could  rely  upon 
the  court :  "  This  contract  in  the  bill  the  conti-act  and  defeat  a  recovery 
of  lading  limiting  the  liability  of  the  when  sued  by  the  Georgia  company." 
carrier  would  not  have  been  a  gqod  Western,  etc  R  Co.  v.  Cotton  Mills, 
contract  in  Georgia.    But  it  seems  81  Ga.  533. 

that  under  the  laws  of  Massachusetts       «  McDanid  v.  The  Railway,  84  Iowa, 

it  is  a  good  contract  in  that  state.  413. 
It  not  being  intended  by  the  parties        « 39  Tex.  803. 
to  take  effect  wholly  in  Georgia,  but 
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loss  by  robbery  hj  an  armed  force  on  the  route  and  after  he 
had  entered  the  state  of  Texas,  because  it  was  said  that  the 
civil  law  in  force  in  Mexico  did  not  hold  the  carrier  responsi- 
ble where  the  subject  of  the  bailment  had  been  taken  from 
him  or  destroyed  by  a  vis  major  or  robbery  when  perpetrated 
by  irresistible  force ; '  and  this  being  the  law  by  which  the  ob- 
ligation of  the  carrier  was  to  be  measured,  he  was  excusable. 
,  §  142.  Same  sulject-^ln  First  J^ational  Bank  v.  Shaw,^ 
grain  was  purchased  at  Toledo,  Ohio,  and  shipped  thence  to 
certain  consignees  in  New  York.  The  bills  of  lading  were 
assigned  to  the  bank  to  secure  advances  made  by  it  for  the 
purpose  of  paying  for  the  purchase,  and  it  became  important 
in  the  litigation  which  grew  out  of  the  transaction  to  show 
the  meaning  of  certain  words  or  notations  written  upon  the 
face  of  the  bills,  and  evidence  was  offered  of  their  commercial 
meaning  at  Toledo,  to  which  objection  was  naade  upon  the 
ground  that  the  contracts  of  affreightment  were  N^ew  York 
and  not  Ohio  contracts.  But  the  objection  was  not  sustained. 
"  The  advance  of  the  money,"  said  the  court,  "  was  made  in 
Ohio,  the  transfer  of  the  grain  took  place  there,  and  the.  bank, 
as  between  itself  and  the  persons  with  whom  it  dealt,  were 
entitled  to  repayment  there.  ...  In  the  more  general 
case;  where  a  contract  is  made  in  one  country  and  to  be  per- 
formed in  another,  it  is  not  always  easy  to  determine  accord- 
ing to  the  authorities  whether  the  interpretation  of  the  words 
is  to  be  governed  by  the  law  of  the  plade  where  the  contract 
is  made  or  by  that  where  it  is  to  be  performed.  The  general 
principle  is,  that  the  law  of  the  place  where  the  contract  is 
made  is  to  govern, unless  it  is  positively  to  be  performed  else- 
where. The  fact  th^t  acts  are  to  be  done  abroad  under  a  con- 
tract does  not  necessarily  make  it  a  contract  to  be  performed 
there,  in  a  legal  sense.  Thus,  it  has  beeti  said  that  a  policy 
of  insurance  executed  in  England  on  a  French  ship  for  a  French 
owner,  on  a  voyage  from  one  French  port  to  another,  is  to  be 
interpreted  as  an  English  contract.'  The  true  inquiry  is,  what 
was  the  intent  of  the  parties?  It  would  seem  that  in  a  case 
like  the  present,  where  the  contract  was  made  in  Ohio,  by 

'  1  Domat,  484 ;  Story  on  Bail  §§  36,       «  61  N.  Y.  283. 
458.  3  Don  v.  Lippmann,  6  CL  &  F.  1. 
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Toledo  parties,  the  money  being  advanced  there  and  the  se- 
curity there,  that  they  had  in  view,  in  employing  words,  their 
own  usages,  even  though  the  goods  were  to  be  sent  to  another 
state  and  ultimately  sold  there  if  the  advances  were  not  re- 
paid." 

§  143.  Same  subject.—  And  in  Brown  v.  The  Camden,  etc. 
K.  E.,'  where  the  contract  was  made  with  the  railroad  com- 
pany at  its  wharf  in  Philadelphia  to  transport  the  plaintiff 
and  his  baggage  from  that  point  to  Atlantic  City,  it  was  held 
that,  as  the  contract  was  with  a  New  Jersey  company  to  be 
performed  in  that  state,  although  its  performance  required  the 
transportation  of  the  plaintiff  and  his  baggage  across  the  Dela- 
ware river,  its  validity  and  effect  were  to  be  determined  by 
the  law  of  'Sew  Jersey  and  not  by  that  of  Pennsylvania,  upon 
the  pnnciple  that  it  is  the  law  of  the  place  of  the  perform- 
ance of  a  contract  by  which  the  mode  of  its  fulfillment  and 
the  measure  of  the  liability  for  its  breach  must  be  deter- 
mined.' 

§  144.  Same  subject. —  So  where  a  railway  company  was 
chartered  by  the  state  of  New  York,  through  which  its  route 
principally  lay,  though  a  portion  of  it  lay  in  the  state  of  Penn- 
sylvania, and  the  accident  to  the  passenger  happened  in  the 
latter  state,  it  was  held  that  the  contract,  having  been  made 
in  the  state  of  New  York,  with  a  New  York  corporation,  to 
transport  the  passenger  from  one  extremity  of  that  state  to 
the  other,  was  a  New  York  contract,  and  that  the  amount 
of  damages  recoverable  for  the  injury  was  not  affected  by  a 
statute  of  Pennsylvania  limiting  the  amount  of  recovery.'  So 
where  baggage  delivered  to  a  carrier  in  Pennsylvania  to  be 
transported  and  deUvered  to  the  passenger  in  New  York  was 

1 83  Pa.  St  316.  state     holding    the    carrier    liable. 

2  Wharton  on  Con.  Laws,  §  401 ;  Brooke  v.  Raih-oad  Ca,  108  Pa.  St 

Story  on  Con.  Laws,  §  333.  The  same  539. 

rule  was  applied  in  a  late  case  where  It  was  also  applied  in  a  recent  case 

the  question  of  the  liability  of  the  involving  the  habihty  of  a  carrier 

carrier  upon  a  bill  of  lading  fraudu-  for  loss  beyond  his  own  Una    Beard 

lently  issued  without  the  actual  re-  v.  Railway  Co.,  79  Iowa,  537. 

ceipt  of  the  goods  was  involved.  The  a  Dyke  v.  Erie  Raih-oad,  45  N.  Y. 

bill  of  lading  having  been  issued  in  113.    See,  also,  Western  R  E.  Ca  n 

,  New  York,  the  court  in  Pennsylvania  Exposition  Cotton  Mills,  81  Ga.  532. 
applied  the  rule  prevailing  in  that 
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duly  carried  to  New  York,  but  there  lost  before  its  delivery 
to  the  passenger,  it  was  held  that  the  contract  was  governed 
by  the  law  of  New  York,  where  the  breach  occurred,  and  not 
by  the  law  of  I^ennsylvania.' 

§  144fls.  8ame  subject  —  The  true  rule  —  Law  of  the  place 
where  made  governs  unless  parties  had  other  law  in  view. — 
This  whole  question  has  recently  received  very  elaborate  con- 
sideration in  the  two  most  important  judicial  tribunals  of  the 
world  —  the  supreme  court  of  the  United  States  and  the  su- 
preme court  of  judicature  of  England.  The  question  involved 
in  each  was  the  same,  namely,  whether  a  clause  in  a  bill  of 
lading  exempting  a  carrier  from  liability  for  negligence  was 
to  be  construed  by  the  law  of  the  United  States  or  of  England. 
The  importance  of  this  question  is  apparent  when  it  is  consid- 
ered that,  as  will  be  seen  hereafter,^  such  contracts  are  by  the 
preponderance  of  authoi-ity  held  contrary  to  public  policy  in 
the  United  States  but  are  enforced  by  the  English  law.  '  Di- 
rectly opposite  results  were  reached  in  the  two  cases,  but  the 
rules  applied  were  substantially  the  same. 

In  the  first  case '  two  different  shipments  were  involved  — 
one  of  bacon  and  one  of  cotton ;  both  consigned  to  Liverpool, 
and  shipped  by  an  American  citizen  on  the  steamship  Mon- 
tana, belonging  to  the  Liverpool  &  Great  Western  Steam 
Company,  and  constituting  part  of  what  was  known  as  the 
"Guion  Line,"  which  had  a  resident  agent  in  New  York. 
On  the  voyage  the  steamer  was  stranded  on  the  English  coast 
through  the  negligence  of  her  officers,  and  the  goods  lost  or 
damaged.  The  bill  of  lading  for  the  bacon  was  made  in  New 
York  and  acknowledged  that  the  goods  had  been  received  "  in 
and  upon  the  steamship  called  'Montana,'  now  lying  in  the 
port  of  New  York  and  bound  for  the  port  of  Liverpool,"  and  the 
goods  were  to  be  delivered  at  Liverpool.  The  bill  of  lading 
of  the  cotton  was  made  at  Nashville,  and  provided  that  the 
cotton  was  to  be  carried  over  a  certain  railroad  and  its  con- 
iieotions,  and  by  the  Williams  &  Guion  Steamship  Company 
from  Nashville  to  Liverpool.  In  both  bills  permission  was 
given  to  tranship  by  any  other  steamer.    There  was  nothing 

•Curtis  V.  Railroad  Co.,  74  N.  Y.        3  Liverpool,  etc.  Steam  Co.  w  Insur- 
116.  ance  Co.,  129  U.  S.  397. 

^Seeposi,  §260  6ise2. 
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in  either  bill  of  lading  to  indicate  that  the  owners  of  ths 
steamship  were  English  or  that  their  principal  place  of  business 
was  in  England  rather  than  in  this  country.  Both  bills  of 
lading  contained  a  clause  exempting  the  carrier  from  liability 
for  losses  caused  by  the  negligence  of  the  officers  and  crew, 
which  would  be  valid  under  English  law  but  invalid  here. 

After  a  very  elaborate  review  of  the  cases,*  both  English 
and  American,  the  court,  per  Gray,  J.,  say :  "  This  review  of 
the  principal  cases  demonstrates  that,  according  to  the  great 
preponderance  if  not  the  uniform  concurrence  of  authority,  the 
general  rule  that  the  nature,  the  obligation  and  the  interpre- 
tation of  a  contract  are  to  be  governed  by  the  law  of  the  place 
where  it  is  made,  unless  the  parties  at  the  time  of  making  it 
have  some  other  law  in  view,  requires  a  contract  of  affreight- 
ment made  in  one  country  between  citizens  or  residents  thereof, 
and  the  performance  of  which  begins  there,  to  be  governed  by 
the  law  of  that  country,  unless  the  parties,  when  entering  into 
^he  contract,  clearly  manifest  a  mutual  intention  that  it  shall 
be  governed  by  the  law  of  some  other  country.^  There  does 
not  appear  to  us  to  be  anything  in  either  of  the  bills  of  lading 
in  the  present  case  tending  to  show  that  the  contracting  par- 
ties looked  to  the  law  of  England  or  to  any  other  law  than 
that  of  the  place  where  the  contract  was  made.  .  .  .  The 
contract  being  made  in  New  York,  the  ship-owner  having  a. 
place  of  business  there  and  the  shipper  being  an  American, 
both  parties  must  be  presumed  to  have  submitted  themselves- 
to  the  law  there  prevailing,  and  to  have  agreed  to  its  action 
upon  their  contract.  The  contract  is  a  single  one,  and  its 
principal  object,  the  transportation  of  the  goods,  is  one  con- 
tinuous act,  to  begin  in  the  port  of  New  York,  to  be  chiefly 
performed  on  the  high  seas,  and  to  end  at  the  port  of  Liver- 
pool.  The  facts  that  the  goods  are  to  be  delivered  at  Liverpool,. 

1  The  American  cases  cited  were  Railway  Co.,  45  N.  Y.  113 ;  McDafliel 

Cox  V.  United    States,  6  Pet.   172;  v.  Railway  Co.,  34  Iowa,  413;  Penn- 

Scudder  v.  Bank,  91 U.  S.  406 ;  Pritch-  sylvania  Ca  v.  FairchUd,  69  Dl.  260. . 
ard  V.  Norton,  106  U.  S.  134;  Lamar        2  poUowing  and  adopting  this  rule : 

V.  Micou,   114  U.  S.  318;  Watts  v.  see  Hazel  w  Railroad  Co.,  — Iowa, — , 

Camors,  115  U.  S.  858 ;  Pope  v.  Nick-  48  N.  W.  Rep.  936 ;  Fonescau  Steam- 

erson,  3  Story,  465 ;  Morgan  v.  Rail-  ship  Co.,  —  Mass.  — ,  37  N.  E  Kep. 

road  Co.,  3  Woods,  344 ;  Hale  v.  Nayi-  665.   To  same  effect,  Ryan  v.  Railway 

gation  Co.,  15  Conn.  589 ;    Dyke  v.  Co.,  65  Tex.  13. 
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and  the  freight  and  primage  therefore  payable  there  in  ster- 
ling currency,  do  not  make  the  contract  an  English  contract 
or  refer  to  the  English  law  the  question  of  the  liability  of  the 
carrier  for  the  negligence  of  the  master  and  crew  in  the  course 
of  the  voyage." 

In  the  English  case,*  an  American  citizen  residing  at  Boston 
had  shipped  by  the  steamship  Missouri,  an  English  ship  belong- 
ing to  an  English  company,  a  cargo  of  cattle  for  carriage  from 
Boston  to  Liverpool,  to  which  port  the  steamer  belonged.  The 
bill  of  lading  was  in  the  English  form,  signed  by  the  company's 
agent  at  Boston,  and  exempted  the  carrier  from  liability  for 
losses  from  negligence. of  the  officers  and  crew.  The  goods 
were  lost  on  the  English  coast  through  the  negligence  of  the 
master  and  crew.  The  exemption  from  liability  was  valid 
under  the  English  law,  but  invalid  under  the  rule  prevailing 
in  Massachusetts  and  the  supreme  court  of  the  United  States. 
The  defendant  relied  on  the  exemption,  while  the  plaintiff  con- 
tended that  the  contract  was  to  be  enforced  according  to  the 
law  of  the  United  States,  where  such  an  exemption  was  held 
to  be  opposed  to  public  policy.  The  case  came  on  for  hearing 
in  the  English  court  of  appeal,  but  was  there  held  over  to  await 
the  decision  of  the  supreme  court  of  the  United  States  in  the 
case  of  the  Montana,  which  was  then  pending.  A  copy  of  the 
judgment  in  that  case  was  before  the  English  court  when  its 
decision  was  made.  The  question  here,  as  in  the  former  case, 
was  whether  the  English  or  the  American  law  was  to  govern. 

The  English  court  of  appeal  adopted  the  same  general  rule 
as  that  laid  down  by  the  supreme  court  of  the  United  States, 
namely,  that  the  law  of  the  place  where  the  contract  was  made 
should  prevail,  unless  the  contracting  parties  clearly  had  some 
other  law  in  view ;  but,  in  applying  it,  unanimously  found,  in 
the  facts  that  the  ship  was  English,  that  her  owners  were 
English,  that  England  was  the  destination  of  the  goods,  that 
the  bill  of  lading  was  in  the  English  form,  and  that  the  con- 
tract was  such  as  the  English  law  approved,  conclusive  evi- 
dence that  the  parties  had  the  English  law  in  view. 

1  Jji  re  Missouri  Steamship  Co.,  4?  C!h.  Div.  331.     . 
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§  145.  In  general. —  Carriers  may  frequently  become  merely 
forwarders  when  the  goods  are  consigned  to  points  beyond  the 
termini  of  their  own  lines ;  and  it  frequently  becomes  diffi- 
cult to  determine  whether,  under  the  particular  circumstanoes 
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of  the  case,  they  should  be  held  liable  for  the  safety  of  the 
goods  throughout  the  whole  line  of  transit  to  destination, 
though  extending  beyond  the  termination  of  their  routes ;  or 
whether,  having  transported  them  as  far  as  their  routes  ex- 
tend and  there  having  safely  delivered  them  to  another  con- 
necting carrier  to  complete  the  transportation,  they  are  not 
to  be  considered  as  having  acted  as  forwarding  agents  merely 
as  to  such  further  carriage,  and  therefore  no  longer  respon- 
sible. No  carrier  is  bound  by  law  to  accept  goods  for  carriage 
further  than  the  terminus  of  his  own  line,  and  if  in  any  case, 
therefore,  he  is  to  become  liable  as  a  carrier  beyond  such  ter- 
minus, his  liability  must  be  based  upon  some  further  obligation 
than  that  created  by  law.  It  is  well  settled,  however,  that  the 
carrier  may  contract  to  carry  to  a  point  beyond  the  terminus 
of  his  own  line  so  as  to  become  liable  for  the  delivery  at  such 
point,  and  that  the  liability  thus  attaching  at  the  commence- 
ment will  continue  throughout  the  whole  transit.'  And  when 
he  has  thus  undertaken  for  the  transportation  of  the  goods 
throughout  to  destination,  all  connecting  lines  of  carriers 
employed  in  furthering  and  completing  such  transportation 
become  his  agents,  for  whose  defaults  he  becomes  responsible 
to  the  owner  of  the  goods. 

§  14:5fls.  Liability  beyond  terminus  of  Ms  line  must  be  based 
on  contract. —  The  liability  of  the  carrier  beyond  the  terminus 
of  his  own  line  being  thus  based  upon  contract,  it  is  evident 
that  a  contract  to  that  effect,  either  express  or  implied,  must 
he  shown  to  exist.^  But  what  shall  be  considered  sufficient  to 
constitute  a  contract  on  the  part  of  the  carrier  to  carry  the 
goods  to  the  destination  to  which  they  maybe  directed  beyond 
his  own  route  is  a  question  which  has  been  differently  deter- 

•E.  Tenn.  etc.  R  R.  v.  Nelson,  1  34  IlL  333;  IlL  Cen.  R.  R.  v.  Johnson, 

Cold.  276 ;  Steamboat  Co.  v.  Brown,  34  id.  389 ;  St.  Louis,  etc.  B.  B.  v.  Piper, 

54  Penn.  St  77 ;  Noyes  v.  The  R.  R.  13  Kan.  505 ;  Quimby  v:  Vanderbilt, 

Co.,  37  Vt  110 ;  Peet  v.  The  Railway,  17  N.  Y.  306 ;  Williams  v.  VahderlaUt, 

19  Wis.  118 ;  Wahl  v.  Holt,  36  id.  703 ;  38  id.  217 ;  Roberts  v.  Van  Buskirk, 

Boot  V.  Q.  W.  R  R,  45  N.  Y.  534 ;  31  N.  Y.  661 ;  NeweU  v.  Smith,  49  Vt 

Condict  V.  G.  T.  Railway,  4  Lans.  106 ;  255. 

Bryan  u  M.  &  P.  R  R,  11  Bush,  597 ;        2  See  Gray  v.  Jackson,  51  N.  H.  9 ; 

Southern  Express  Co.  v.  Shea,  38  Ga,  Piedmont  Mfg.  Co.  v.  Railroad  Co.,  19 

519;  Penn.  R  R  v.  Berry,  68  Penn.  S.  0.  353. 
St  273;  ni.  Cen.  R  R  u.  Copeland, 
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mined  by  different  courts  upon  twc  distinct  theories  as  to  the 
obligation  of  the  carrier  in  this  regard. 

§,  146.  Th^  rule  of  Muschamp's  Case.-^  It  has  long  been  the 
established  law  of  England  that  when  the  carrier  accepts  for 
oarriage  goods  diteeted  to  a  destination  beyond  its  own  routOj 
it' assumes,  by  the  very  act  of  acceptance,  in  the  absence  of 
any  express  contract  upon  the  subject,  the  obligation  to  trans- 
port them  to  the  place  to  which  they  may  be  directed.    This 
was  first  decided  there  in  the  noted  case  of  Musohamp  v.  The 
Lancaster  &  Preston  Junction  Eailway.^    A  box  was  dehv- 
eredto  the  company  and  booked  by  its  agent  for  a  point  not  on 
its  line  and  which  could  only  be  reached  by  another  connecting 
ootopany,  which  fact  was  known  to  the  shipper.     The  freight 
was  not  paid  in  advance,  the  agent  saying  that  it  would  better 
be  left  to  be  paid  by  the  consignee  on  its  arrival  at  its  destina- 
tion.    There  was  no  further  contract  and  no  proof  of  any 
partnership  between  the  connecting  companies.     The  box 
having  been  lost  after  it  had  been  forwarded  by  the  defend- 
ant upon  the  connecting  line,  the  question  was  whether  the 
defendant  was  liable.   The  case  was  tried  by  a  jury,  and  Baron 
Eolfe,  in  summing  up;  stated  that  where  a  common  carrier 
takes  into  his  care  a  parcel  directed  to  a  particular  place,  and 
does  not  by  positive  agreement  limit  his  responsibihty  to  a 
part  only  of  the  distance,  that  is  prima  fade  evidence  ^  of  an 
undertaking  on  his  part  to  carry  the  parcel  to  the  place  to 
tyhich  it  is  directed ;  and  that  the  same  rule  applied  although 
that  place  were  beyond  the  limits  ^vdthin  which  he  in  general 
professed  to  carry  on  his  trade  of  a  carrier.     The  jury  found' 
for  the  plaintiff.    A  motion  was  made  for  a  new  trial  on  the 
grbund  of  misdirection,  and  the  motion  was  denied.    The 
whole  matter,  said  the  court,  was  a  question  for  the  jury,  to 
determine  what  the  contract  was  on  the  evidence  before  them; 
and  it  was  held  that  there  had  been  no  misdirection,  as  the 
facts  shown  constituted  evidence  from  which  the  jury  might 
infer  that  the  carrier  had  undertaken  to  carry  the  goods  safely 
to  their  destination.    In  connection  with  this  case  it  is  to  be 

1 8  M.  &  W.  431.  Gray  „.  jackson,  51  N.  H.  9, 14,  where 

See  the  learned  exposition  of  Doe,    all  the  English  and  American  cases 
J.,  upon  the  meaning  of  this  phrase'  to  date  (1871)  are  cited  and  collated, 
when   used  by  English   judges,  in 
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noted  that  therei  was  no  written  ctiiitraet  to  be  construed  by 
ih^  eoiirt ;  that  the  contract  was  to  be  gathered  from  the  cir- 
cumstances, and  that  it  \^as  a  question  for  the  jury  to  detei^- 
mine  from  these  circumstances  what  the  contract  was.  The 
court  went  no  further  than  to  affirm  that  from  such  circum- 
iStances  as  those  there  existing  a  contract  for  through  carriage 
idight  be  inferred,  dr,  as  the  learned  judge  expressed  it,  that 
these  facts  constituted  prima  facie  evidence  of  such  a  con- 
tract: 

§  147.  This  rule  well  settled  in  England. —  This  rule  that 
such  a  contract  is  to  be  inferred  from  these  circumstances  has 
^een  ever  since  adhered  to  without  question  or  dispute  by  the 
English  courts,  and  no  principle  is  better  settled  in  that 
•country  than  that  Which  obliges  the  carrier,  who  so  accepts 
goods  for  transportation  the  destination  of  which  is  one  to 
which  he  himself  does  not  carry  because  off  or  beyond  his  own 
route,  to  nevertheless  take  upon  himself  the  responsibility  for 
both  the  carriage  and  the  safety  of  the  goods  to  destination ; 
•aM  if  they  be  lost  upon  the  route,  no  matter  by  whom,  he 
becomes  liable  to  the  owner  for  the  loss,  unless,  he  has  pro- 
tected himself  against  such  liability  by  contract.*  And  not 
■only  does  the  first  or  contracting  carrier  become  liable,  no 
matter  by  whom  the  goods  may  be  lost,  but  it  becomes  exdu- 
sively  responsible  and  can  alone  be  sued  by  the  aggrieved 
party;  and  any  attempt  to  hold  the  subsequent  or  connecting 
carrier  liable  for  the  loss,  although  it  may  have  occurred  from 
its  negligence  or  fault,  must  fail  for  the  want  of  privity  of 
Contract  between  such  carrier  and  the  injured  party .^ 

§  148.  UngUsli  rule  prevails  in  many  states. — tTpon  the 
question  of  the  justice  and  policy  of  this  rule  the  A™ei^ican 
courts  are  divided.  A  number  of  them  have  emphatically  ap- 
jproved  and  adopted  it,  and  hold  that  the  aceeptaince  of  the 
.goods,  in  the  absence  of  express  contract,  implies  an  under- 
taking on  the  part  of  the  carrier  to  transport  them  as  con- 

iScothom  V.  The  Railway,  8  Exct.        2  Collins  v.  The  Railway,  11  Exch. 
341 ;  Crouch  v.  The  Railway,  3  HurL    79a;   Coxon  v.  The  Railway,  5  Hurl. 
&  N.  491;   3  id.  383;  Wilby  v.  The    &  N.  374;  Mytton  v.  The  Railway,  4 
Haflway,  3  id.  708 ;  Watson  v.  Rail-    id.  615. 
way,  15  Jur.448;  Webber  v.  Railway, 
•3  a  &  C.  771. 
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signed  or  directed,  although  it  may  be  to  a  place  to  which  the 
carrier  himself  does  not  carry,  and  puts  upon  him  the  respon- 
sibility to  the  end  of  the  transit,  no  matter  how  many  sub- 
sidiary lines  it  may  be  necessary  to  employ  to  complete  it.' 


1  See  Falvey  v.  Railroad  Co.,  76  Ga. 
597  r  Mobile,  6tc.  R  Co.  v.  Copeland, 
63  Ala.  319;  Hansen  v.  Railroad  Co., 

73  Wis.  346 ;  Pereira  v.  Railroad  Co., 
66  Cal.  93 ;  Halliday  v.  Railway  Co., 

74  Mo.  159 ;  Atlanta,  etc.  R  Co.  v. 
Texas  Grate  Co.,  81  Ga.  603;  Ohio, 
etc.  R.  Co.  V.  Emrich,  34  HL  App.  345 ; 
Baltimore,  etc.  R  Co.  v.  Campbell, 
36  Ohio,  647;  Wabash,  etc.  R'y  Co. 
V.  Jaggerman,  115  IlL  407 ;  Louisville, 
etc.  R.  Co.  V.  Meyer,  78  Ala.  597 ;  IlL 
Cen.  R  R  u  Copeland,  34  IlL  833; 
IlL  Cen.  R  R  «.  Johnson,  34  id.  389 ; 
lU.  Cen.  R  R  u  Frankenberg,  54  id. 
88;  U.  S.  Express  Co.  v.  Haines,  67 
id.  137;  Chicago,  etc.  R  R  u  The 
People,  56  id.  365 ;  Erie  R  R  v.  Wil- 
cox, DL  Sp.  Ct,  Chicago  L.  News,  9, 
178 ;  Adams  Ex.  Co.  v.  Wilson,  81  lU. 
339;  Carter  v.  Peck,  4  Sneed,  303; 
Western  &  At  R  R  v.  McElwee,  6 
Heisk.  308 ;  E.  Tenn.  &  Va.  R  R  w 
Rogers,  6  id.  143;  Louisville,  etc. 
R.  R  V.  CampbeD,  7  id.  353 ;  Angle 
V.  The  Railroad,  9  Iowa,  487 ;  Mulli- 
gan V.  The  Railway,  36  id.  181; 
Bennett  v.  Filyaw,  1  Fla.  403 ;  Weed 
V.  The  Railroad,  19  Wend.  534 ;  Brad- 
ford V.  The  Railroad,  7  Rich.  301 ; 
Kyle  V.  The  Railroad,  10  id.  383; 
Mosher  v.  The  So.  Ex.  Co.,  38  Ga.  37 ; 
Southern  Ex.  Co.  v.  Shea,  id.  519.  In 
many  of  these  cases,  however,  the 
contract  creating  the  liability  was 
express.    See  post,  §  149a. 

The  case  of  Lock  Company  v.  The 
Railroad,  48  N.  H.  339,  recognizes 
and  indorses  Musohamp's  Case  to  the 
f  uUest  extent  (though  it  might  have 
been  put  on  other  grounds,  as  there 
was  practically  a  partnership  be- 
tween    the    connecting  Unes),  and 


arguendo  the  court  said :  "  The  use 
of  steam  in  carrying  goods  and  pas- 
sengers has  produced  a  great  revolu- 
tion in  the  whole  business.  The 
amount  and  importance  of  it  have 
of  late  vastly  increased  and  are  every 
day  increasing.  The  large  business 
between  the  different  parts  of  the 
country  is  done  by  parties  who  are 
associated  in  long  continuous  lines, 
receiving  one  fare  through  and  divid- 
ing it  among  themselves  by  mutual 
agi-eement  They  act  together  for 
all  practical  purposes,  so  far.  as  their 
own  interests  are  concerned,  as  one 
united  and  joint  association.  In 
managing  and  controlling  the  busi- 
ness on  their  lines,  they  have  all  the 
advantages  that  could  be  derived 
from  a  legal  partnership.  They  make 
such  arrangements  among  them- 
selves as  they  see  fit  for  sharing  the 
losses  as  they  do  the  profits  that 
happen  on  any  part  of  their  routa 
If  by  their  agreement  each  party  to- 
their  connected  line  is  to  make  good 
the  losses  that  happen  on  his  part  of 
the  route,  the  associated  carriers  and 
not  the  owner  of  the  goods  have  the 
means  of  ascertaining  where  the 
losses  have  happened.  And  if  this  can- 
not be  known,  there  is  nothing  unrea- 
sonable or  inconsistent  in  their  shar- 
ing the  losses,  as  in  the  case  of  a  legal 
partnei-ship,  in  proportion  to  their 
respective  interests  in  the  whole 
route.  What  then  is  the  situation  of 
the  owner  whose  goods  have  been 
damaged  or  lost  on  a  continuous  line 
of  three  or  any  larger  number  of  as- 
sociated carriers,  if  he  can  look  only 
to  the  carrier  on  whose  part  of  th» 
route  the  damages  have  happened? 
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§  149.  English  rule  denied  in  majority  of  states. —  On  the 
other  hand,  the  majority  of  our  courts  have  pronounced  with 
equal  emphasis  against  the  rule  as  unjust  to  the  carrier,  and 
as  unnecessary  upon  any  grounds  of  public  policy,  and  have 


In  the  first  place,  he  must  set  about 
learning  where  his  loss  happened. 
This  would  be  difficult  and  often  im- 
possible. .  .  .  He  would  have  no 
means  of  learning  himself ;  and  he 
would  not,  unless  of  a  very  confiding 
disposition,  rely  on  any  very  zealous 
aid  in  his  search  from  the  different 
carriers  associated  in  the  connected 
line.  And  if  he  should  have  the  luck 
to  make  the  discovery,  he  might  be 
oblfged  to  assert  his  claim  for  com- 
pensation against  a  distant  party, 
among  strangers,  in  circumstances 
such  as  would  discourage  a  prudent 
mam  and  induce  him  to  sit  down 
patiently  under  his  loss  rather  than 
incur  the  expense  and  risk  of  pursu- 
ing his  legal  remedy  under  the  rule 
set  up  by  these  defendants.'' 

In  The  lUmois  Central  Railroad  v. 
Frankenberg,  54  HI.  88,  the  supreme 
court  of  IlUnois,  by  C.  J.  Breese, 
made  use  of  the  following  language 
upon  the  subject  of  the  adoption  of 
the  rule  in  Muschamp's  Case : 

"  So  long  ago  as  1860  this  court,  in 
the  case  of  this  same  company 
against  Copeland,  34  111.  333,  ex- 
pressed a  decided  partiality  for  the 
rule  in  Muschamp's  Case,  8  Mees.  & 
Wels.  431,  so  much  relied  on  by  the 
appellee,  and  in  which  case  all  the 
authorities,  both  English  and  Amer- 
ican, were  fuUy  examined,  and  we 
said,  though  this  point  was  not  in  the 
case,  we  were  inclined  to  yield  to  the 
force  of  the  reasoning  of  the  English 
courts  on  principles  of  public  con- 
venience, if  no  other,  and  to  hold 
when  a  carrier  receives  goods  to 
carry,  marked  to  a  pai;ticular  place, 
he  is  prima  fade  bound  to  carry  and 


deliver  at  that  place.  By  accepting 
the  goods  so  marked  he  impliedly 
agi-ees  so  to  do,  and  he  ought  to  be 
answerable  for  the  loss. 

"Again,  in  the  case  of  the  same 
company  against  Johnson,  34  id.  389, 
there  was  an  express  understanding 
to  transport  the  goods  to  Wheeling, 
but  the  court,  referring  to  Copeland's 
Case,  supra,  considered  that  case  as 
holding  that  a  carrier  who  receives 
goods  to  carry,  marked  to  a  particu- 
lar place,  was  bound  to  carry  to  and 
deliver  at  that  place  —  that  it  was  on 
an  agreement  implied  from  the  mark 
or  direction  on  the  goods,  and  accept- 
ing them  so  marked,  that  the  Uability 
arosa 

"  Now,  on  the  point  of  public  con- 
venience, which  consideration  had 
great  weight  with  us  in  determining 
which  rule  should  be  adopted,  it 
seems  to  us  that  consignors  of  the 
productions  of  our  country  or  other 
property  by  railroad  should  not  be 
required,  in  case  of  loss  or  damage, 
to  look  for  remuneration  to  any  other 
party  than  the  one  to  which  they  de- 
livered the  goods.  It  would  be  a 
great  hardship,  indeed,  to  compel  the 
consignor  of  a  few  barrels  of  flour 
delivered  to  a  railroad  in  this  state, 
marked  to  New  York  city,  and  which 
are  lost  in  the  transit,  to  go  to  New 
York,  or  to  the  intermediate  lines  of 
road,  and  spend  days  and  weeks,  per- 
haps, in  endeavors  to  find  out  on 
what  particular  road  the  loss  hap- 
pened, and,  having  ascertained  it,  in 
the  event  of  a  refusal  to  adjust  the 
loss,, to  bring  a  suit  in  the  court  of 
New  York  for  his  damages.  Far 
more  just  would  it  be  to  hold  the 
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held  that,  in  the  absence  of  any  other  contract  than  such  as  is 
generally  to  be  implied  from  the  acceptance  of  the  goods  for 
carriage,  the  obligation  of  the  carrier  extends  only  to  the 
transportation  to  the  end  of  his  route  and  a  delivery  thefe  to 
the  next  succeeding  carrier  to  further  or  complete  the  trans^ 
portation.  In  order  to  be  bound  further  there  must  be  a  posi- 
tive agreement,  either  express  or  implied,  extending  the  liar 
bility.i  And  this  is  frequently  called  the  American  rule,  in 
distinction  to  that  of  the  English  courts. 


company  who  received  the  goods  in 
the  first  instance  as  the  responsible 
party,  and  the  intermediate  roads  its 
agents  to  can-y  and  deliver ;  and  it 
is  the  most  reasonable  and  just,  for 
all  railroads  have  facilities  not  pos- 
sessed by  a  consignor  of  tracing  losses 
of  property  conveyed  by  them,  and 
all  have,  or  can  have,  running  con- 
nections with  each  other.  Above  all, 
when  it  is  considered  the  receiving 
company  can,  at  the  outset,  relieve 
itself  from  its  common-law  liabDity 
by  a  special  and  definite  agreement, 
such  a  rule  cannot  prejudice  them. 
The  rule  being  known,  all  parties 
can  readily  accommodate  their  busi- 
ness to  it,  and  no  inconvenience  can 
result  to  any  one  from  its  operation." 
A  contract  exempting  the  carrier 
from  liability  was,  however,  enforced. 
1  See  Harris  v.  Eailway  Co.,  15  R.  L 
371 ;  Knight  v.  Eallroad  Co.,  13  E.  L 
572 ;  Qrover  &  Bater  Co.  v.  Railway 
Co.,  70  Mo.  673 ;  Hunter  v.  Eailway 
Co.,  76  Tex  195 ;  Knott  v.  EaUroad 
Co.,  98  N.  C.  73 ;  Berg  v.  Eaih-oad  Co., 
30  Kans.  561 :  Hill  v.  Railroad  Co.,  60 
Iowa,  196 ;  McConnell  v.  Eailroad  Co., 
86  Ya.  248,  9  S.  E.  Eep.  1006;  Clyde 
V.  Hubbard,  88  Penn.  St  358 ;  Deti-oit, 
etc.  R'y  V.  MoKenzie,  48  Mich.  609; 
Rickerson,  etc.  Co.  v.  Railroad  Co.,  67 
Mich.  110;  Myrick  v.  Railroad  Co., 
107  U.  S.  102;  Savannah,  etc.  R'y  Co. 
V.  Harris,  —  Fla.  — ,  7  S.  Rep.  544; 
Stewart  v.  Railroad  Co.,  1  McCrary, 


312;  Hadd  v.  Express  Co.,  52  Vt 
385 ;  Nutting  v.  The  Railroad,  1  Gray, 
503 ;  Darling  v.  The  Eaih-oa4  11  Al- 
len, 395 ;  Perkins  v.  The  Eaihoad,  47 
Me.  589 ;  Skinner  v.  Hall,  60  id.  477; 
Plantation  v.  Hall,  61  id.  517 ;  Brint- 
nall «.  The  Eailroad,  32  Vt  665 ;  McMil- 
lan V.  The  Eailroad,  16  Mich.  120; 
Burroughs  v.  The  Railroad,  100  Mass. 
36 ;  Bait  &  O.  R.  R  «.  Schmnaker,29 
Md.  176 ;  Gray  v.  Jackson,  51  N.  H.  9 ; 
Condict  V.  The  Railroad,  54  N.  Y.  502 ; 
Root  V.  The  Raiboad,  45  id.  524;  El- 
more V.  The  Railroad,  23  Conn.  457; 
Irish  V.  The  Raikoad,  19  Minn.  376; 
Camden,  etc.  R  R  v.  Forsyth,  61 
Penn.  St  81 ;  Crawford  v.  The  R  R 
Association,  51  Miss.  222 ;  Farmers'  & 
M.  Bank  v.  The  Trans.  Co.,  28  Vt  186 ; 
Railroad  Co.  u  The  Manuf.  Co.,  16 
Wall  318;  Raihroad  Co.  v.  Pratt  22 
id.  123 ;  Van  Santvoord  v.  St  John,  6 
Hill,  158;  Hood  v.  The  Railroad,  22 
Conn.  502;  PhilUps  v.  The  Eaikoad, 
78  N.  C.  294  In  many  of  these  cases 
the  point  was  not  involved  or  there 
was  an  express  exemption  from  lia- 
bmty.    See  §  149a. 

Nutting  V.  The  Connecticut  Eiver 
Railroad  may,  perhaps,  be  considered 
as  the  leading  case  in  opposition  to 
the  English  rule.  The  receipt  for  the 
goods,  so  far  as  material  to  the  ques- 
tion of  liability,  was,  "Received  of  E. 
Nutting  for  transportation  to  New 
York."  The  proof  was  that  the  de- 
fendant   company's   line    extended 
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§  149a.  Fwrther  of  this  rule. —  This  conflict  in  the  cases  re- 
specting the  rule  of  Muschamp's  Case  seems  to  the  present 
editor  to  be- more  apparent  than  real,  and  to  be  based  in  many- 
instances  upon  an  entire  misapprehension  of  the  true  effect 
of  the  decision  in  that  case.'    In  many  of  the  American  cases 


only  part  of  the  distance,  and  that  it 
was  necessary  for  it  to  transfer  its 
freight  for  New  York  to  another  line, 
which  it  did  in  this  instance,  taking 
a  receijit  for  it  from  the  connecting 
carrier.  It  was  further  admitted  that 
the  defendant  company  was  paid  for 
the  caiTiage  only  to  the  end  of  its 
own  line  and  that  there  was  no  con- 
nection in  business  between  the  two 
lines.  In  giving  the  judgudent  of  the 
court,  Metcalf,  J.,  said :  "  In  our  judg- 
ment the  obligation  is  nothing  more 
than  to  transport  the  goods  safely  to 
the  end  of  their  road  and  there  de- 
liver them  to  the  proper  carriers  to 
be  forwarded  towards  their  ultimate 
destination.  .  .  .  But  the  plaint- 
iff seeks  to  charge  the  defendant  on 
the  receipt  given  by  Clarke,  their 
agent,  as  on  a  special  contract  that 
the  boxes  should  be  safely  carried  the 
whole  distance  between  Northamp- 
ton and  New  York.  We  cannot  so 
construe  the  receipt  It  merely  states 
the  fact  that  the  boxes  had  been  re- 
ceived for  transportation  to  New 
York ;  and  the  plaintiff  might  have 
proved  that  fact,  with  the  same  legal 
consequences  to  the  defendant,  by 
oral  testimony,  if  he  had  not  taken 
ihe  receipt  The  receipt  in  our  opin- 
ion imposed  on  defendant  no  further 
obligation  thali  the  law  imposed 
Without  it"  And  in  reference  to  the 
rule  as  laid  down  in  Muschamp  v. 
The  Railway,  which  was  urged  upon 
the  court  l>e  went  on  to  say :  "  We 
cannot  concur  in  that  view  of  the 
tew,  and  we  are  sustained  in  Our  dis- 
sent from  it  by  the  court  of  errors  of 
New  York  and  by  the  supreme  courts 
of  Vermont  and  Connecticut" 


1  In  Gray  v.  Jackson,  51  N.  H.  9, 34, 
Doe,  J.,  after  reviewing  substantially 
all  of  the  English  and  American 
cases,  down  to  that  date  (1871),  says : 
"These  are  some  of  the  principal 
American  cases  usually  cited  on  the 
question  of  the  liability  of  a  can-ier 
beyond  his  own  route,  in  the  absence 
of  an  express  written  contract 
Some  of  them  are  not  in  point 
Many  contain  nothing  but  dicta  on 
the  subject  Some  turn  on  writings 
held  to  be,  or  treated  as,  express  con- 
tracts, the  construction  of  which  by 
the  court  show,  the  understanding 
of  the  parties,  without  the  finding  of 
^  jury  on  pairol  or  circumstantial 
evidenca  Some  are  based  on  the 
mistake  of  supposing  that  in  Mus- 
champ's Case  the  defendants  were 
held  liable  by  the  court  as  a  matter 
of  law.  Some  are  controlled  or  in- 
fluenced by  the  mistake  of  supposing 
that  in  Muschamp's  Case  the  opin- 
ions of  the  judges  on  the  prima  fade 
weight  of  the  evidence  were  opin- 
ions on  the  law.  It  w-ould  seem  that 
in  no  one  of  them  has  the  question 
been  held  to  be,  or  been  treated  as, 
a  question  of  law,  where  it  was 
claimed  to  be  a  question  of  fact  or 
where  the  attention  of  the  court  was 
called  to  the  distinction  between  law 
and  fact, —  a  distinction  which  has 
beeji  clouded  by  misapprehensions  of 
Muschamp's  Case.  In  nearly  all  of 
them,  when  there  is  no  decisive  con- 
tract in  writing,  it  is  held  to  bie,  or 
practically  treated  as,  a  question  of 
fact  There  is  much  in  the  Ameri- 
can authorities  going  strongly  to 
show  that  Lord  Abinger  was  right, 
and  there  is  nothing  in  them  having 
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in  which  it  is 'referred  to,  it  was  wholly  foreign  to  the  issue, 
inasmuch  as  the  contract  involved  in  those  cases,  whether  im- 
posing or  excluding  the  liability,  was  in'writing  and  clearly 
express,  while  in  Muschamp's  Case  the  contract  was  neither  in 
writing  nor  express,  but  was  wholly  implied  from  circum- 
stances.' Cases  of  this  nature  should  and  doubtless  would 
have  been  decided  in  the  same  way  in  any  of  the  states. 

The  rule  in  Muschamp's  Case  has  also  been  regarded  in  many 
of  the  American  cases  as  constituting  a  part  of  the  common 
law  in  the  same  manner  as  the  rule  fixing  the  carrier's  liabil- 
ity as  an  insurer,  and,  lite  that  liability,  placed  beyond  the 
reach  of  contracts  hraiting  the  responsibility  for  negligence.'^ 
But  this  it  clearly  is  not.  The  whole  liability  of  the  carrier 
beyond  his  own  line  is  based  upon  contract,  express  or  im- 
plied, and  unless  such  a  contract  appears  there  is  no  habihty.' 
A  fortiori  is  there  no  such  liability  where  there  is  not  only  no 
implied  contract  creating  it  but  an  express  contract  exclud- 
ing it.* 

"  There  is  really  no  great  difference,"  says  Simpson,  C.  J., 
in  a  recent  case,'  "  between  the  English  and  American  doc- 
trine on  this  subject.  The  one  holds  that  to  exempt  a  carrier 
from  liability  beyond  its  terminus  there  must  be  a  special  con- 
tract to  that  end.  The  other,  that  to  make  the  first  carrier 
responsible  there  must  be  a  special  contract  to  that  end.   Both 

any  considerable  tendency  to  show  U.  S.  103,  will  furnish  illustrationa, 

that  he  was  wrong  when  he  said,  in  while  of  the  other  class  such  cases 

Muschamp's  Case, '  The  whole  matter  as  Falvey  v.  Bailroad  Co.,  76  Ga.  597 ; 

is  therefore  a  question  for  the  jury,  Hansen  v.  Hailroad  Co.,  73  Wis.  346 ; 

to  determine  what  the  contract  was.  Mobile,  etc.  Kailroad  Co.  v.  Gopeland, 

on  the  evidence  before  them.' "  68  Ala.  219,  are  examples. 

1  How  true  this  is  can  be  best  de-  ^  ggg  Condict  v.  Railroad  Ca,  54 

termined  by  a  careful  examination  of  N.  Y.  501. 

the  cases  cited  in  the  two  preceding  '  See  Berg  v.  Railroad  Co.,  30  Kan. 

sections,  but  of  the  cases  in  which  561 ;  Cincinnati,  etc.  R  R.  Co.  w  Pon- 

there  was  an  express  exemption,  tlie  tins,   19  Ohio  St  231 ;  Detroit,  etc. 

recent  cases  of  Hunter  v.  Railway  R.  R.  Co.  v.  Bank,  20  Wis.  123;  Gray 

Co.,  76  Tex.  195;  McConnell  v.  RaU-  u  Jackson,  51  N.   H.  9;  Piedmont 

road  Co.,  86  Va.  348,  9  S.  E.  Rep.  Mfg.  Co.  v.  Railroad,  19  a  C.  353. 

1006;  Ortt  v.  Railway  Co.,  36  Minn.  *  See  cases  cited  in  following  seo- 

396 ;  Berg  v.  Railroad  Co.,  30  Kan.  tion. 

561 ;  Harris  v.  Railway  Co.,  15  E.  I.  'Hedmont  Mfg.  Ca  v.  Eaiboad.  19 

371 ;    Myrick   v.    Railroad  Co.,    107  a  C.  353. 
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admit  that  the  carrier  is  not  bound  to  go  beyond  the  terminus, 
but  that  he  may  do  so ;  and  if  he  undertakes  to  do  so  he  is 
hound  by  his  undertaking.  In  the  one  case,  if  the  contract 
contains  no  exemption  it  is  absolute ;  in  the  other,  if  condi- 
tions are  specified  they  must  govern.  This  is  nothing  more 
than  saying  that  the  whole  thing  is  per  contract,  and  that 
whatever  the  contract  is,  that  must  be  enforced  —  the'legal 
construction  being  that  in  the  one  case,  in  the  absence  of  ex- 
emptions, the  carrier  has  contracted  unconditionally  to  deliver ; 
the  other,  with  conditions  inserted,  they  must  control." 

§  1495.  Liability  beyond  terminus  may  he  excluded  hy  con- 
tract.—  The  liability  of  the  carrier  beyond  the  terminus  of  his 
own  route  being  thus  a  matter  of  contract,  it  is  clear  that  he 
may  prevent  all  question  as  to  his  liability  by  an  express  con- 
tract excluding  it,  and  that  such  a  contract  will  be  enforced  ' 
even  in  those  states  where  the  rule  of  Muschamp's  Case  pre- 
vails.^ Such  a  contract  is  not  opposed  to  public  policy  nor  void 
as  an  effort  to  relieve  the  carrier  of  his  common-law  liability 
for  negligence.* 

Limitations  of  this  nature  are  found  in  nearly  all  of  the 
modern  contracts  of  carriers,  and  wiU  prevail  under  the  same 
circumstances  that  any  other  contract  would  be  enforced. 
Questions .  of  conflict  between  printed  conditions  and  written 
undertakings,  and  of  the  sufficiency  of  a  mere  notice  to  effect 
an  exemption,  must  be  settled  by  the  same  rules  applicable  to 
other  cases.''  And  the  same  is  true  in  determining  the  effect 
of  the  acceptance  of  a  receipt  containing  such  an  exemption." 

'  Myrick  v.  Eailroad  Co.,  107  U.  S.  2  Illinois  Cent  R.  E.  w  Franken- 

103;  Hunter  v.  Eailroad  Co.,  76  Tex  berg,  54  111.  88. 

195;  Berg  v.  Eailroad  Co.,  30  Kan.  SBerg  v.  Eailroad  Co.,  30  Kans. 

561;  Ortt  v.  Eailway  Co.,  36  Minn.  561. 

396 ;    Harris    v.    Eailway    Co.,    15  *  See  Illinois  Cent'  R  E.  u  Frank- 

R.  I.  371 ;  Knight  v.  Eailroad  Co.,  13  enberg,  supra. 

R.  I.  572 ;  McConnell  v.  Eailroad  Co.,  '=  See  post,  §  240. 

86  Va.2t8,  9  S.  E.Eep.  1006;  Detroit,  In  Jones  v.  Eailway  Co.,  89  Ala 

etc.  E'y  Co.  V.  McKenzie,  43  Mich.  376,  the  court  say :  "  It  has  come  to 

609;  Jones  v.  Eailway  Co.,  89  Ala.  be   oustomaiy  for   railroads,  when 

376 ;  Texas,  etc.  E'y  Co.  v.  Adams,  78  goods   are  received  for  transporta- 

Tex.  372,  14  S.  W.  Eep.  666 ;  Tolman  tion  which  must  pass  over  two  or 

V.  Abbot,  78  Wis.  192,  47  N.  W.  Eep,  more  connecting  roads  before  reach- 

264-  ing  the  place  to  which  they  are  con- 
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§  149c.  Same  subject  —  Even  when  liability  fixed  by  statute. 
And  even  where  a  statute  of  the  state  made  the  carrier  receiv- 
ing the  goods  responsible  <  for  the  negligence  of  succeeding 
carriers,  it  was  held  that  this  statute  established  merely  a 
prvma  facie  liability  which  could  be  excluded  by  contract.' 

§  149fl5.  Same  subject — Other  statutory  provisions. —  Ho 
whei*fe  a  statute  declares  that  the  first  carrier  shall  be  liable 
for  the  loss  of  the  goods  in  the  hands  of  succeeding  car- 
riers, but  may  discharge  itself  by  producing  a  receipt  in  writ- 
ing from  the  corporation  to  whom  it  was  its  duty  to  dehver 


signed,  to  insert  a  clause  similar  to 
the  one  found  in  the  bill  of  lading 
before  us,  that  is,  a  clause  which 
limits  the  liability  of  each  connect- 
ing road  to  loss  or  injury  suffered 
whUe  on  its  line,  and  until  the  goods 
are  safely  delivered  to  the  next  con- 
necting line.  And  we  have  held 
that,  when  a  bill  of  lading  contain- 
ing such  a  clause  is  tendered  to  the 
shipper  at  the  time  he  offers  his 
goods  for  shipment,  and  is  accepted 
by  him  and  the  goods  shipped,  this  is 
a  legitimate  limitation  on  the  meas- 
ure of  the  carrier's  habUity  and  be- 
comes a  part  of  the  contract,  binding 
on  each  of  the  contractin.g  parties. 
Railroad  Co.  v.  Thomas,  83  Ala.  343. 
And  the  following  authorities  assert 
a  similar  principle :  Steele  v.  Town- 
send,  37  Ala.  247;  Railroad  Co.  v. 
Moore,  51  Ala.  394;  Railway  Co.  v. 
Culver,  75  Ala.  587;  Alabama,  etc. 
B.  Co.  V.  Mt  Vejmon  Co.,  84  Ala.  178 ; 
Railroad  Co.  v.  Sherrod,  84  Ala.  178 ; 
Banking  Co.  v,  Smitha,  85  Ala.  47. 
The  principle  announced  in  Railroad 
Co.  V.  Copeland,  68  Ala.  219,  together 
with  the  right  to  limit  the  liability 
as  declared  in  Railroad  Co.  v.  Thomas, 
supra,  may  be  declared  to  be  the 
general  doctrine  in  the  United  States, 
except  in  the  few  states  which  pro- 
hibit the  limitation  by  statute. 
Hutch.  Carr.,  §§  151-154;  note  to 
Cole  V.  Goodwin,  32  Am.  Dec.  495- 


507 ;  note  to  Farmers',  etc.  Bank  v. 
Champlain  Ti-ansp.  Co.,  56  Am.  Dec 
84;  Railroad  Co.  v.  Lockwoodj  17 
WalL  357 ;  Nutting  v.  Railroad  Co.,  1 
Gray,  502;  Darling  v.  Railroad  Co., 
11  AUen,  295 ;  Packard  v.  Taylor,  35 
Ark.  402 ;  Earnest  v.  Express  Co.,  1 
Woods,  573 ;  Stewart  v.  Railroad  Co., 
1  McCraiy,  312,  3  Fed.  Rep.  768.  It 
is  contended  for  appellant  that  tiie 
principle  declared  in  Tliomas'  Case 
should  not  be  applied  to  this,  because 
he  could  not  read,  and,  therefore,  did 
not  know  the  limiting  clause  was  in 
the  bill  of  lading.  ...  If  plaintiff 
could  not  read,  he  should  have  in- 
formed the  agent,  and  asked  an  ex- 
planation of  the  terms  of  the  bill  of 
lading.  Better  tliat  he  should  suffer 
an  individual  loss  than  to  declare  a 
rule  the  evil  consequences  of  which 
cannot  be  well  foreseen.  Goetter  v. 
Pickett,  61  Ala.  387 ;  Dawson  v.  Bur- 
rus,  73  Ala.  HI :  Grace  v.  Adams,  100 
Mass.  505 ;  Wheel  Carr.,  222, 223.  The 
case  of  Railroad  Co.  v.  Meyer,  78 
Ala.  597,  stands  on  its  own  peculiar 
principles  and  is  distinguishable  from 
this." 

1  Dimmitt  v.  Railroad  Ca,  —  Ma 
. — ,  15  S.  W.  Rep.  761.  Contra,  see 
Baker  v.  Railway  Co.,  34  Mo.  App. 
98 ;  Heil  v.  Railroad  Co.,  16  Mo.  App. 
368 ;  Orr  v.  Raikoad  Co.,  21  Ma  App, 
333. 
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the  goods  in  the  regular  course  of  transportation,  no  particular 
form  of  a  receipt  is  necessary ;  but  where  the  connecting  car- 
rier'is  a  steamship  company,  it  comes  within  the  contempla- 
tion of  the  act,  and  a  receipt  from  it  is  necessary  to  discharge 
the  first  carrier.' 

§  J50.  Even  under  contract  for  tlwough  carriage  interme- 
diate carrier  who  causes  injwry  may  he  held  liable.—:  None  of 
the  cases  in  this  country,  however,  outside  of  the  state  of 
Greorgia,  has  gone  the  length  of  holding  in  accordance  with 
the  English  rule,  that  the  owner  of  the  goods  which  have  been 
lost  or  damaged  whilst  in  the  custody  of  the  carrier  must 
seek  his  remedy  exclusively  from  the  carrier  to  whom  the 
gQods  were  in  the  first  place  intrusted  and  with  whom  the 
contract  for  their  carriage  was  in  the  first  place  made ;  but 
even  where  the  English  rule  as  to  the  extent  of  the  obligation 
to  carry  has  been  adopted,  the  right  of  the  owner  to  proceed 
against  the  carrier  in  fault  in  causing  the  loss  or  damage  has 
been  fully  recognized  and  is  every  day  acted  upon.  The  su- 
preme court  of  Georgia,  however,  consistently  adhered  to  the 
theory  of  the  English  courts  throughout,  and  long  denied  the 
right  of  action  against  any  of  the  connecting  or  subsidiary 
carriers,  and  confined  the  injured  party  to  his  remedy  against 
the  carrier  to  whom  the  bailment  was  in  the  first  instance 
made,^  though  a  different  rule  has  now  been  established  in 
that  state  by  statute.'  But  the  rule  which  allows  the  action 
against  the  carrier  in  fault  as  well  as  against  the  one  who  is 
primarily  responsible  certainly'commends  itself  upon  grounds 
of  both  justice  and  convenience,  and,  with  the  above  excep- 
tion, is  the  universal  law  of  this  country.*  And  the  mere 
fact  that  the  auxiliary  carrier  acts  in  the  transportation  as  the 
agent  of  the  contracting  carrier,  and  that  there  is  no  privity 
of  contract  between  him  and  the  owner  of  the  goods,  fur- 
nishes no  legal  reason  why  he  may  not  be  held  liable  to  the . 

iMillerr.  Railway  Co., —  S.O. — ,  369;    C.  &  N.  W.  Ey.  Co.  v.   The 

11  S.  E.  Rep.  1093.  Packet   Co.,  7Q  id.    218;    Barter  v. 

a-Mosheru  The  So.  Ex.  Co.,  38  Ga.  "Wheeler,  49  N.  H.  9;  Southern  Ex. 

37;  Southern  Ex.  Co.  v.  Shea,  id.  519.  Co.  v.  Hess,  53  Ala  19;  Halliday  v. 

3  Code,  §  3084 ;  Western,  etc.  R.  Co.  Railway  Co.,  74  Mo.  159 ;  Packard  v. 

tt  Cotton  Mills,  81  Ga.  523.  Taylor,  35  Ark.   402;  International, 

<ni.  Cen.  R.  R.  Co.  v.  Cowles,  32  etc.  R.  Co.  v.  Tisdale,  74  Tex.  8. 
Dl  116 ;  Anchor  Line  v.  Dater,  68  id. 
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owner  for  any  loss  which  nfay  arise  either  from  his  negligence 
or  misfeasance.' 

§  151.  Carrier  may  contract  for  flie  entire  transportation.— 
And  as  the  carrier  may  thus  exempt  himself  from  liabil- 
ity by  express  contract,  so  it  is  universally  conceded  that  he 
may  bind  himself  by  an  express  contract  to  carry  to  any  dis- 
tance or  to  any  destination,  whether  the  carriage  can  be  ac- 
complished by  his  own  means  of  conveyance  upon  his  own 
route  or  will  require  the  employment  of  agents  or  subsidiary 
carriers  beyond  it.^  In  this  respect  he  may  biM  himself  to 
the  same  extent  as  other  contracting  parties,  even  to  the  per- 
formance of  impossibilities  if  he  will.  The  contract,  however, 
according  to  the  prevailing  opinion,  must  be  express ;  for,  as  is 
said  by  the  supreme  court  of  the  United  States,  such  an  agree- 
ment "  will  not  be  inferred  from  doubtful  expressions  or  loose 
language,  but  only  from  clear  and  satisfactory  evidence." ' 

§152.  What  constitutes  such  a  contract. — But  while  it  is 
thus  true  that  the  carrier  may  contract  for  through  carriage, 
the  important  and  difficult  question  is,  what  constitutes  such 
a  contract.  "Where  the  undertaking  is  express,  there  can,  of 
course,  be  no  difficulty,  but  where  it  is  to  be  implied  from 
the  surrounding  circumstances,  difficulties  present  themselves. 
Much  depends,  also,  upon  the  general  view  which  prevails  in 
the- state  in  which  the  question  arises  respecting  the  rule  of 
Muschamp's  Case,  for  it  is  obvious  that  in  the  states  in  which 
that  rule  obtains,  much  less  evidence  wiU  establish  a  contract 
for  through  carriage  than  in  those  states  in  which  it  does  not 
,  prevail.  Thus  in  the  former  states  the  mere  acceptance  of  the 
gobds  for  carriage  when  consigned  to  a  point  beyond  the  car- 
rier's terminus  is  sufficient  to  imply  a  contract  for  through 
carriage,*  while  in  the  latter  states,  this  alone,'  or  the  payment 
of  a  through  rate,^  is  not  conclusive. 

Where  the  contract  is  express,  no  resort  need,  of  course, 

lUpon   the  liability  of    the    sub-  616;   Camden  E.  R  v.  Forsyth,  61 

agent  see  Mechem  on  Agency,  §  575.  Pa,  St  81 ;  Lamb  v.  Railroad  Co.,' 46 

2  See  ante,  §  145.  '  N.  Y.  271 ;  Piedmont  Mfg.  Co.  v.  Rail- 

3  Myrick  v.  Railroad,  107  U.  S.  102.  road  Co.,  19  S.  C.  353 ;  Hill  v.  Railroad 
« See  ante,  §  148.  "  Co.,  60  Iowa,  197 ;  Illinois  Cent  R. 
6  See  ante,  §  149.  Co.  v.  Kerr,  —  Miss.  — ,  8  S.  Rep.  33P. 
^.aitna  Ins.  Co.  v.  "Wheeler,  49  N.  Y. 
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be  had  to  circumstantial  evidence;,  but  where  it  is  not  express 
and  the  contract  becomes  a  question  of  fact  for  the  jury,  then 
all  the  surrounding  circumstances  become  important.  In  such 
a  case  the  fact  that  the  goods  were  marked  for  through  trans- 
portation, that  a  through  rate  was  paid,  that  the  goods  were 
to  be  carried  through  in  a  designated  car,  that  there  was  an 
usage  for  through  carriage,  that  the  caption  of  the  bill  of  lad- 
ing or  receipt  purports  a  through  contract,  and  any  other  fact 
throwing  light  upon  the  intejition,  may  properly  be  con- 
sidered.' And  while  the  existence  of  any  single  fact  of  this 
kind  may  not  be  in  all  cases  sufficient  to  establish  conclusively 
that  such  was  the  contract,  it  may  always  be  shown  to  the 
jury  as  conducive  to  that  end.^    And  such  a  contract  when 


1  International,  etc.  R  Co.  v.  Tisdale, 
74  Tex.  8;  Berg  v.  Steamship  Co.,  5 
Daly,  394 ;  Candee  v.  Railroad  Co.,  31 
Wia  582;  ETansville,  eta  R  R  Go.  v. 
Androscoggin  Mills,  23  WaU.  594; 
Robinson  v.  Merchants'  Dispatch 
Trans.  Co.,  45  Iowa,  470. 

2  Boot  V.  The  Railroad,  45  N.  Y.  533 ; 
Pratt  V.  The  Eailroad,  33  WaU.  133; 
Hill  Man.  Co.  v.  The  Railroad,  104 
Mass.  122 ;  Gray  n  Jackson,  51  R  H. 
9 ;  Woodward  v.  The  Eailroad,  1  Biss. 
403.    Quimby  v.  VanderBUt,  17  N.  Y. 


them  with  the  tickets  of  the  ocean 
lines.  The  defendant  and  the  com- 
pany running  its  line  upon  the  Pacific 
had  a  common  agent  in  New  York 
from  whom  the  plaintiff  pxirchased 
three  of  these  tickets,  one  from  New 
York  to  the  Isthmus,  another'  across 
the  Isthmus,  and  another  thence  to 
San  Francisco  in  a  designated  vessel 
in  which  the  defendant,  however,  had 
no  interest,  the  tickets  together  en- 
titling^ the  plaintiff  to  a  passage  by 
these  various  lines  from  New  York  to 


'6,  is  a  leading  case  and  one  very    San  Francisco.    He  paid  for  them  the 


often  referred  to  when  the  question 
is,  what  is  necessary  to  constitute  a 
contract  for  through  transportation 
by  the  carrier?  The  defendant  was 
the  owner  of  a  line  of  steamships  ply- 
ing between  New  York  and  the  Isth- 
mus of  Nicaragua.  He  was  also  part 
owner  in  several  of  the  steamships 
constituting  another  line  running  be- 
tween ttie  Isthmus  and  San  Francisco. 
He  advertised  « Vanderbilt's  New 
lane"  as  the  only  through  line  via 
Nicaragua  to  San  Francisco.  The 
Transit     Company   which     carried 


round  sum  of  $250  to  the  common 
agent.  The  plaintiff  was  carried  to 
the  Isthmus  but  could  find  no  vessel 
there  to  take  him  to  San  Francisco, 
and  .becoming  sick  from  the  effects 
of  the  climate,  he  returned  to  New 
York  and  sued  the  defendant  for  the 
damage  sustained  by  him  in  the  fail- 
ure to  transport  him  to  San  Francisco 
according  to  the  contract  It  was  in- 
sisted on  behalf  of  the  defendant  that 
there  was  no  through  contract  on  his 
part  and  that  he  could  not  be  held 
liable  for  the  failure  of  the  Pacific 


across  the  Isthmus  was  independent  line  to  carry  the  plaintiff  according 
of  both  these  ocean  lines,  but  fur-  to  the  agreement  imported  by  its 
Dished  tickets  to  the  defendant  for  ticket ;  but  the  defense  did  not  avail, 
which  he  accounted  to  it  as  he  sold  and  the  defendant  was  held  liable 
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proven  will  be  valid,  though  it  may  require  transportation 
and  delivery  in  another  state  or  country  beyond  the  hne  of 
the  carrier.^ 


upon  the  ground  that  his  contract 
■was  for  the  through  transportation  of 
the  plaintiflE  to  San  Francisco.  "  But 
the  defendant's  counsel  contends," 
said  Denio,  J.,  "  that  the  tickets  which 
the  plaintifif  received  for  the  passage 
over  the  several  routes  are  in  them-, 
selves  written  evidence  of  the  bar- 
gains by  which  he  engaged  his  pas- 
sage, and  that  he  is  precluded  from 
contradicting  them  by  parol  testi- 
mony of  an  entire  contract  with  the 
defendant  We  do  not  think  this  a 
sound  position.  The  tickets  do  not 
purport  to  be  contracts.  They  are 
rather  in  the  nature  of  receipts  for 
the  sepai-ate  portions  of  the  passage 
money ;  and  their  office  is  to  serve  as 
tokens  to  enable  the  persons  having 
charge-of  the  vessels  and  carriages  of 
the  companies  to  recognize  the  bearers 
as  parties  who  were  entitled  to  be  re- 
ceived on  board.  They  are  quite  con- 
sistent with  a  more  special  bargain. 
Being  the  usual  permits  which  were 
issued  for  the  guidance  of  the  masters 
of  the  vessels  and  the  conductors  of 
the  carriages,  they  would  necessarily 
be  given  to  the  passenger  to  facilitate 
the  transaction  of  the  business,  what- 
ever the  nature  of  his  arrangement 
for  passage  may  have  been.  Their 
character  as  mere  tokens  is  shown  by 
the  fact  that  the  defendant  received 
them  in  larga  numbers  of  the  Ti-ansit 
Company,  not  as  an  agent  of  that 
company  for  the  pm-pose  of  making 
bargains  in  its  behalf  with  others, 
but  to  furnish  them  to  persons  with 
whom  he  expected  to  deal  on  his  own 
account  In  Hart  v.  The  Renssalaer 
&  Saratoga  Railroad  Company,  just 


referred  to,  the  plaintiff  had  separate 
tickets  for  each  of  the  roads  over 
which  she  traveled,  but  she  was  per- 
mitted to  recover  against  one  of  the 
companies,  though  unable  to  show 
that  her  baggage  was  lost  on  the  route 
of  that  company.  We  do  not  say  that 
the  receiving  of  separate  tickets  for 
the  different  lines  is  not  evidence 
of  some  weight-  upon  the  question 
whether  the  contract  was  entire,  but 
we  hold  it  does  not  come  within  the 
rule  which  excludes  parol  testimony 
respecting  a  contract  which  has  been 
reduced  to  writing."  See,  also,  Will- 
iams V.  VanderbQt,  supra;  Van 
Buskirk  v.  Roberts,  supra,  in  which 
the  facts  were  similar,  and  were  held 
to  prove  a  contract  for  the  entire 
transportation  from  New  York  to 
San  Francisca 

There  is  no  doubt,  however,  that  if 
in  these  cases  it  had  only  been  proven 
that  the  tickets  for  the  different  lines 
had  been  sold  by  the  defendants  the 
conclusion  would  have  been  differ- 
ent It  is  now  well  settled  that  one 
passenger  carrier  may  sell  his  own 
and  at  the  same  time  the  tickets  of 
connecting  lines,  entitling  the  pur- 
chaser to  through  transportation  ta 
bis  destination  over  aU  the  lines,  and 
may  receive  the  fare  for  the  whole 
distance  without  becoming  responsi- 
ble for  the  passenger's  carnage  be- 
yond his  own  line ;  and  in  fact,  where 
nothing  else  appears  in  the  transac- 
tion, this  will  be  the  legal  construc- 
tion put  upon  it  The  tickets  for  the 
several  lines  ai-e,  in  such  cases,  known 
as  coupon  tickets,  and  each  ticket  is 
considered  as  the  sepai-ate  contract  of 


1  Burtis  V.  The  Raih-oad,  24  N.  Y.    Steamboat  Co.,  6  Com.  B.  775;  Phil- 
273 ;    Bennett    v.    The    Peninsular    lips  v.  The  Raiboad,  78  N.  C.  29i 
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§  152a.  Implied  power  of  agents  to  malte  contracts  for  fhrougJi 
carriage. —  The  question  whether  a  local  freight  agent  of  a 
carrier  has  implied  authority  to  make  a  contract  for  through 


the  carrier  over  whose  route  it  enti- 
tles the  holder  to  be  carried.  The 
carrier  who  sells  them  is  supposed  to 
do  so  as  the  agent  of  the  sevei-al  lines, 
and  the  tickets  are  regarded  and 
treated  as  the  contracts  of  the  re- 
spective caiTiers  precisely  as  if  they 
had  been  sold  by  the  carriei-s  them- 
selves instead  of  the  common  agent 
Knight  V.  The  Railroad,  56  Me.  334 ; 
Milnor  v.  The  Eaikoad,  53  N.  Y.  363 ; 
NashviUe,  etc.  R.  E.  u  Sprayberry,  9 
Heisk.  852 ;  Brooke  v.  The  Railway, 
15  Mich.  233 ;  Hartan  v.  The  Railroad, 
114  Mass.  44;  Stimson  v.  The  Rail- 
road, 98  id.  83;  Ellsworth  v.  Tart,  26 
Ala.  733 ;  Kessler  v.  The  Railroad,  7 
Lans.  63;  Hood  v.  The  Railroad,  33 
Conn.  1 ;  Elmore  v.  The  RaUroad,  33 
id.  457 ;  Sprague  v.  Smith,  29  Vt  421. 
But  see  Furstenheim  v.  The  Rail- 
road, 9  Heisk.  238,  in  which  a  differ- 
ent view'fof  the  subject  was  taken. 
This,  however,  is  clearly  vwong  ac- 
cording to  the  authorities.  Rut  see 
to  same  effect,  Candee  v.  The  Rail- 
road, 21  Wis.  582,  and  111.  Cen.  R.  E. 
u  Copeland,  24  HL  332.  In  this  re- 
spect a  distinction  is  made  between 
carriers  of  freight  and  carriers  of 
passengers  and  their  baggage,  the  re- 
ceipt or  bill  of  lading  for  freight  to 
its  destination  and  the  payment  of 
the  price  for  the  entire  transportation 
being  generally  held  to  be  a  through 
contract  of  the  receiving  company. 
One  reason  for  this  distinction  un- 
doubtedly is  that  the  passenger  who 
accompanies  his  baggage  can  glways 
know  where  and  by  whose  fault  he 
sustained  the  injury  or  the  loss,  and 
by  whom  the  responsibility  for  it 
should  be  home ;  whereas  in  the  case 
of  goods  sent  over  a  number  of  con- 
necting lines  it  may  be  difficult  and 


often  impossible  to  obtain  such  infor- 
mation. If,  however,  circumstances 
can  be  shown,  as  in  the  foregoing 
case  of  Quimby  v.  Vanderbilt,  from 
which  it  would  appear  that  the  in- 
tention of  the  parties  was  to  enter 
into  a  contract  for  the  entire  trans- 
portation, or  if  a  partnership  existed 
between  the  carriers,  or  if  the  suc- 
ceeding carriers  were  acting  in  the 
carriage  of  the  passenger  as  agents  of 
the  first  under  its  contract  with  him 
for  through  transportation,  the  pas- 
senger, if  injured,  might  maintain 
his  action  against  either  the  first  car- 
rier upon  the  contract  or  against  any 
of  the  succeeding  carriers  to  whose 
negligence  or  fault  the  injury  was 
imputable.  And  when  the  contract 
in  such  a  case  imposes  upon  the  first 
carrier  the  liability  for  the  entire 
transportation,  the  coupon  tickets 
win  be  regarded  merely  as  so  many 
tokens  or  vouchers  entitling  the 
holder  to  be  carried  by  the  succeeding 
carriers  as  agents  of  the  first. 

Whether  the  carrier  under  the  cir- 
cumstances of  the  acceptance  of 
freight  vsdll  be  held  to  be  bound  to 
carry  and  be  responsible  for  it 
throughout  its  transit  to  destination 
over  auxiliary  lines  as  well  as  its  own 
will  depend  in  a  great  measure  upon 
the  law  of  the  place  of  the  making  of 
the  contract  or  of  the  acceptance 
of  the  goods,  or  of  the  performance 
of  the  service.  In  those  states  in  which 
the  applicatory  law  would  be  that 
of  the  English  courts,  which  would 
bind  the  carrier,  without  an  agree- 
ment restricting  his  responsibility  to 
his  own  line,  to  carry  throughout  to 
destination,  the  mere  acceptance  of 
the  goods  consigned  to  a  particular 
destination  would  import  a  contract 
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carriage  is  involved  in  the  same  conflict  as  the  main  question 
and  is  determined  by  much  the  same  reasons.' 

Under  the  English  rule "  and  the  cases  adopting  it,  it  is  held 
that  the  agent  authorized  to  receive  the  goods  for  carriage 
has  implied  authority  to  bind  his  principal  by  a  contract  for 
through  carriage ; '  but  under  the  American  rule,  it  is  held  that, 
while  the  general  freight  agent  of  a  railroad  may  have  such 
authority,*  it  will  not  be  implied  in  the  case  of  local  freight 
agents  from  their  general  authority  to  receive  and  receipt  for 
goods  offered  for  transportation  over  the  carrier's  road.' 

§  153.  No  distinction  in  this  respect  hetween  corporations 
and  other  carriers. —  A  distinction  has,  however,  been  made 
in  some  of  the  cases  between  chartered  or  incorporated  car- 
riers, such  as  railway  companies,  which  derive  all  their  power 
or  authority  to  engage  in  the  business  and  to  assume  its  obh- 
gations  and  liabilities  from  their  charters,  and  which  by  the 
very  terms  of  their  incorporation  are  limited  to  routes  be- 
tween certain  designated  points,  and  other  carriers  not  so 
incorporated ;  and  it  has  been  said  that  such  companies  or 
corporations  in  their  business  as  carriers  could  not,  even  by 
express  contract,  bind  themselves  to  carry  beyond  these  desig- 

f  or  through  carriage  and  make  the  sometimes  makes  it  diflBoult  to  decide 
carrier  responsible  for  their  loss  any-  whether    a   through   contract  was 
where  upon  the  route.    But  where  meant  or  not ;  and  it  is  an  ai^um^ 
the  English  rule  has  been  rejected,  a  in  favor  of  the  English  rule  tha<^ 
through  contract  must  be  either  ex-  when  it  prevails,  such  questions  can- 
press  or  must  arise  from  some  of  the  not  easily  arise.    Knapp  n  U.  S.  Ei 
circumstances  mentioned  in  the  text  Co.,  55  N.   H.   348 ;  Grindle  u  The 
In  some  of  the  cases  it  has  been  held  Eastern  Express,  67  Ma  317. 
that  a  receipt  or  bill  of  lading  for  the  i  See  post,  §  267  et  seq. 
goods  to  be  carried  to  a  particular  ^  gee  Watson  v.  Railway  Ca,  15 
destmation,  and  the  payment  of  the  Juiist,  448 ;  Scothorn  v.  Railway  Co., 
entire  freight,  will  be  sufficient,  in  the  8  Exch.  341;  Bristol,  etc.  R'y  Ck).  k 
absence    of  any  special  agi-eement  ColUns,  7  H.  L.  Cases,  194 
upon  the  subject,  to  constitute  such  *  It  was  so  held  in  Hansen  u  Rail- 
a  contract;  while  in  others  this  has  way  Co.,  73  Wis.  346. 
been  denied.    See  cases  infra  in  text  *  Grover,  etc.  M.  Co.  v.  Railway  Ca, 
and  note.    Where  the  subject  is  not  70  Mo.  672 ;  White  u  RaUroad  Ca,  19 
controlled  by  any  rule  of  law  or  by  Mo.  App.  400. 
the  express  agreement  of  the  parties,  5  Burroughs   v.  Raikoad  Ca,  100 
the  question  wiU  be  one  of  intention,  Mass.  26 ;  Grover,  etc.  M.  Ca  v.  Rail- 
depending  upon  the  usage  of  the  cai--  way  Co.,  supra;  Turner  v.  Railroad 
rier  and  the  facts  of  the  case,  which  Co.,  20  Mo.  App.  632. 
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nated  lines,  so  as  to  impose  upon  themselves  the  obligations 
of  common  carriers,  and  that,  a  fortiori,  no  such  contract 
could  be  implied.  But  this  idea  has  been  in  the  later  and  best 
considered  cases  denied,  and  may  be  now  considered  as  aban- 
doned.' The  question  has  also  been  discussed  before  the  En- 
glish courts,  which  have  likewise  held  that  such  a  contract  by 
an  incorporated  carrier  was  not  ultra  vires,  but  valid  and 
obligatory  upon  it.^  The  supreme  court  of  Connecticut  has, 
however,  held  in  a  number  of  cases,  and  it  may  be  regarded 
as  the  settled  law  of  that  state,  that  such  incorporated  com- 
panies are  not  competent  to  bind  themselves  as  carriers  for 
the  carriage  of  goods  beyond  the  limits  of  their  routes  as 
fixed  by  their  charters,  and  that  all  such  contracts  are  void, 
and  create  no  obligation  on  the  part  of  the  corporations.' 

§  154.  ^0  liability  for  loss  ieyond  Ms  oivn  line  under  con- 
tract to  carry  to  end  of  line  and  there  to  deliver  to  next  car- 
rier.—  But  where  the  place  of  destination  is  not  upon  the 
carrier's  route,  and  he  receives  the  goods  under  a  coi^tract  to 


1  Swift  V.  Steamship  Co.,  106  N.  Y. 
306 ;  Perkins  v.  The  Eaih-oad,  47  Me. 
573 ;  Western,  etc.  E.  R.  u  McElwee, 
6  Heisk.  219 ;  Buffet  v.  The  Railroad, 
40  N.  T.  168;  Root  v.  The  Raikoad, 
45  id.  524 ;  Burtis  v.  The  Railroad,  24 
id.  269 ;  Hill  Manuf  g  Co.  v.  The  Rail- 
road, 104  Mass.  123;  Feital  v.  The 
Eailroad,  109  id.  398 ;  Noyes  v.  The 
Raihoad,  37  Vt  110;  Railroad  Co.  v. 
Pratt,  23  Wall  123;  Steamboat  Co. 
V.  Brown,  54  Perm.  St  77 ;  Schroeder 
V.  The  Eailroad,  5  Duer,  55 ;  West  v. 
The  Eailroad,  4  Seld.  57.  And  see 
Bissell  V.  The  Michigan,  etc.  Railroad, 
22  N.  Y.  358,  where  this  question  is 
discussed  at  gi-eat  length  and  with 
great  ability  on  opposing  sides  by 
Comstock,  C.  J.,  and  Selden,  J. 

la  Massachusetts  it  is  said  that 
■when  a  corporation  is  established  for 
the  purpose,  among  others,  of  trans- 
porting goods  over  a  certain  route, 
goods  delivered  to  such  corporation 
directed  to  a  more  distant  place  are 


presumed  to  be  received  for  the  pur- 
pose of  being  carried  by  it  over  its 
own  route  only,  apd  then  forwarded 
by  another  carrier  to  their  destination. 
Burroughs  v.  The  Railway,  100  Mass. 
36;  Penderg.ast  u  Adams  Ex,  Co;, 
101  id.  133.  But  when  there  is  no 
charter  to  indicate  the  Umits  of  the 
carrier's  business,  and  no  written 
agreement  between  it  and  the  other 
party,  the  question,  what  was  iii  fact 
the  extent  of  the  undertaking,  is  a 
question  for  the  jury.  Lowell  Wire 
Fence  Co.  v.  Sargent,  8  AUen,  189. 
And  in  Perkins  v.  The  Railroad,  47 
Me.  573,  it  was  held  that  a  contract 
to  bind  such  a  corporation  to  trans- 
port beyond  its  line  must  be  express. 

2  Wilby  V.  The  Railway,  3  HurL  & 
N.  703. 

3  Hood  V.  The  Railroad,  33  Conn. 
502 ;  Naugatuck  R  R.  Co.  v.  The  But- 
ton Co.,  34  id.  468 ;  Converse  v.  The 
Transportation  Co.,  33  id.  166. 
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send  or  forward  them  by  his  own  route  to  the  point  most  con- 
venient to  their  destination  reached  by  him,  and  there  to  de- 
liver them  to  an  agent  or  to  another  carrier  to  complete  the 
transportation,  he  cannot  be  made  liable  for  the  goods  beyond 
the  terminus  of  his  own  line,  and  if  he  deliver  safely  to  such 
agent  or  carrier,  he  will  have  complied  with  his  contract  and 
will  be  discharged  from  all  further  liability.' 

§  155.  Same  subject  —  Meaning  of  the  term  "to  forward" 
or  "  to  he  forwa/rded." —  But  if,  notwithstanding  the  words 
used,  the  real  contract  be  to  carry  the  goods  throughout  the 
whole  route,  it  will  be  immaterial  that  in  his  receipt  for  the 
goods  the  carrier  has  made  use  of  any  form  of  expression 
which  would  seem  intended  to  impose  upon  him  only  the  ob- 
ligation to  forward  them  by  another  carrier  at  the  terminar 
tion  of  his  own  route.  The  words  "  to  forward  "  or  "  to  be 
forwarded  "  are  of  frequent  use  in  the  receipts  of  carriers,  and 
it  sometimes  becomes  important  to  determine  their  meaning 
in  the  connection  in  which  they  are  employed,  as  the  whole 
question  of  the  liability  of  the  carrier  may  depend  upon  their 
interpretation. 

§  156.  Sarnie  subject. —  In  Eeed  v.  The  United  States  Express 
Company,^  a  package  was  delivered  to  the  defendant  as  an  ex- 
press carrier  at  Chicago,  to  be  carried  to  DaJton,  Georgia, 
which  it  undertook  by  the  terms  of  its  receipt  "to  forward  to 
Dalton."  This  it  could  only  have  done,  as  was  admitted,  by 
transmitting  the  package  from  the  terminus  of  its  own  route 
by  other  carriers,  its  own  line  not  extending  to  the  point  of 
destination ;  and  under  these  circumstances,  it  was  held,  by  a 
divided  court  however,  that  the  carrier,  by  the  acceptance  of 
the  package  and  the  contract  "  to  forward,"  had  bound  itself 
as  a  forwarder  only  beyond  the  terminus  of  its  own  route,  the 
words  "to  forward"  in  the  receipt  being  construed  as  equiva- 
lent to  the  words  "to  send;"  and  it  being  shown  that  the 
defendant  had  safely  delivered  the  package  to  a  connecting 
carrier  for  further  transportation  towards  its  destination,  it 

iPendergrastuAdamBEx.Co.,  101    Myrick  v.  Railroad,  107  U.  S.  102; 
Mass.  130;  American  Ex.  Co.  v.  Sec-    Eickerson,  etc  Co.  v.  EaUroad  Co.,  67 
ond  Nat  Bank,   69  Penn.  St   394;    Mich.  110;   Detroit,  etc.  R'y  Co.  v. 
TJ.  S.  Ex  Co.  V.  Rush,  34  Ind.  403;    McKenzie,  48  Mich.  609. 
Inhabitants,  etc.  v.  Hall,  61  Ma  517 ;       2  48  N.  Y.  46a 
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•was  held  that  it  had  discharged  its  contract  and  was  not  liable 
-for  its  subsequent  loss.^ 

§  157.  Same  subject. —  But  ■where  there  are  no  circumstances 
which  will  control  the  conclusion  as  to  the  meaning  of  the 
parties  in  the  use  of  these  terms,  the  weight  of  authority  is 
in  favor  of  giving  to  them  the  signification  which  was  con- 
tended for  by  the  dissenting  portion  of  the  court  in  the  fore- 
going case,  and  they  will  be  construed  as  having  been  intended 
io  mean  to  carry  or  transport  and  not  merely  to  send  as  a 
forwarder.  In  other  words,  they  will,  except  under  special 
■circumstances  which  will  necessarily  show  that  they  were 
used  in  a  different  sense,  bind  the  carrier  for  the  entire  car- 
riage to  destination,  and  make  him  responsible  for  the  goods 
throughout  the  transit.^ 

§  157a.  Who  is  a  connecting  ca/rrier  —  Transfer  company. 
f  A  connecting  carrier,"  it  is  said  in  a  late  case,'  "  is  one  whose 
route,  not  being  the  first  one,  lies  somewhere  between  the 
point  of  shipment  and  the  point  of  destination.    It  becomes 


iFrom  this  decision  Lott,  Ch.  C, 
and  Hunt,  C,  dissented.  The  latter, 
in  his  dissenting  opinion,  called  at- 
tention to  the  fact  that  no  distinction 
was  made  in  the  contract  between 
■the  duty  assumed  to  carry  to  New 
York,  the  terminus  of  the  carrier's 
line,  and  to  Dalton,  and  that  the  lan- 
guage employed  which  bound  the 
carrier  to  the  two  undertakings  was 
■the  same.  "It  is  conceded,"  said  he, 
"by  the  defendant's  counsel  that  its 
liability  to  New  York  is  that  of  a  car- 
rier, and  that  it  is  sufficiently  ex- 
pressed by  the  engagement  to  'for- 
■ward '  the  package,  and  that  it  is  not 
qualified  by  the  expression  that  it  is 
to  be  liable  as  forwarder  only.  There 
is  no  propriety  in  giving  to  this  word 
two  difEerent  meanings.  It  is  the 
general  rule  that  a  word,  when  re- 
peated in  the  same  sentence  or  the 
same  connection,  is  to:  bear  the  same 
signification.  It  would  certainly  be 
a  violent  assumption  to  impute  dif- 
ferent meanings  at  the  same  time  to 


a  word  when  used  but  once  in  a  sen- 
tence. 'When  the  defendant  under- 
takes to  forward  this  package  from 
Chicago  to  Dalton  it  is  a  single  con- 
ti'act  Tliis  contract  is  denoted  by  a 
single  word,  and  that  is  the  same 
throughout  the'  distance.  Although 
it  was  in  fact  an  extension  of  its  lia- 
bility beyond  its  own  line,  I  am  sat- 
isfied that  the  defendant,  by  the 
words  made  use  of,  undertook  and 
assumed  to  carry  and  deliver  this 
package  to  its  destination  in  Geor- 
gia." 

2  E.  Tenn.  &  Va.  R  E.  v.  Rogers,  6 
Heisk.  143 ;  Cutts  v.  Brainerd,  43  Vt. 
566 ;  St.  Louis,  etc.  Railway  v.  Piper, 
13  Kan.  505;    Mercantile  Mut  Ins. 
Co.   V.  Chase,   1   E.  D.  Smith,   115 
Lock  V.  The  Railroad,  48  N.  H.  339 
Wilcox  V.    Parmelee,  3  Sand.  610 
Schroeder  v.  The  Railroad,  5  Duer, 
55 ;  Buckland  v.  Adams  Ex.  Co.,  97 
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suoh  by  virtue  of  the  agreement  between  the  consignor  or 
shipper  and  the  first  carrier,  whereby  the  latter  undertakes 
to  deliver  the  shipment  at  its  ultimate  destination,  and  thus 
makes  the  carrier  beyond  its  own  route  its  agent  for  continu- 
ing the  transportation,  or  else  undertakes  only  to  deliver  the 
goods  safely  to  the  next  carrier  on  the  route,  who  thus  be- 
comes the  agent  of  the  shipper  for  carrying  them'  further." » 
The  question  in  this  case  was  whether  a  trucking  or  "  trans- 
fer" company  engaged  to  transport  goods  from  the  ware- 
house of  the  last  of  successive  railway  lines,  to  the  premises 
of  the  consignee  in  the  same  city,  was  a  connecting  carrier. 
After  laying  down  the  foregoing  rule^  the  court  proceeded: 
"  The  evidence  here  shows  that  no  such  relation  existed  be- 
tween the  transfer  company  and  the  shippers,  or  any  carrier 
on  the  route.  The  destination  had  already  been  reached,  and 
there  was  an  end  of  all  connecting  carriers  in  the  case?  There 
can  be  no  connecting  carrier  who  does  not,  as  such,  receive 
the  goods  from  the  lagt  preceding  carrier  acting  under  and 
by  virtue  of  the  original  contract  for  through  transportation."' 
The  undertaking  of  the  transfer  company  here  was,  not  the 
further  transportation  of  the  goods,  but  their  delivery  to  the 
consignee.  So  where  the  bill  of  lading  required  the  delivery 
of  the  goods  at  the  mills  of  the  consignee  in  Atlanta,  and  the 
company  bringing  the  goods  to  that  city  procured  another 
road  to  deliver  them  at  the  mills,  which  were  two  and  a  half 
miles  from  the  depot,  it  was  held  that  the  latter  road  was  not 
a  connecting  carrier,  delivery  to  which  released  the  former, 
but,  like  the  transfer  company  in  the  preceding  case,  was  a 
mere  instrument  to  effect  delivery.^ 

§  158.  Partnerships  and  associations  ietiveen  carriers. — 
Divided  as  opinion  may  be  upon  the  question  of  the  liability 
of  the  carrier  who  undertakes  the  transportation,  for  losses  by 
merely  connecting  or  succeeding  carriers  when  it  becomes 
necessary  to  employ  them  to  further  or  to  complete,  the  car- 
riage, where  there  is  no  partnership  or  other  arrangement 
creating  a  similar  relation  between'  them,  it  is  universally 
agreed  that  if  any  connection .  of  that  character  exists  by 
which  they  become  participants  in  common  in  the  profits  of 

1  Citing  Lawson  on  Carriei-B,  343.  2  "Western,  etc.  R.  Ca   «.   Cotton. 

Mills,  81  Ga.  523. 
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the  business,  any  one  or  all  of  them  may  be  held  liable  at  the 
option  of  the  los6r.  A  partnership  may  undoubtedly  be 
formed  as  well  in  the  business  of  carriers  as  in  any  other,  and 
between  corporations  engaged  in  that  business  as  well  as  be- 
tween individuals,  so  as  to  make  them  individually  and  jointly 
hable  •  and  whether  such  a  partnership  has  been  entered  into 
or  exists  between  them  must  be  decided  upon  the  same  prin- 
ciples as  govern  in  other  cases ;  and  when  established,  it  must, 
of  course,  be  attended  by  the  same  consec[uences  to  the  part- 
ners ;  as  is  illustrated  by  the  case  which  has  been  so  often  de- 
cided by  the  courts,  of  the  proprietors  of  different  portions  of 
a  stage  line,  each  of  whom  agrees'  to  stock  and  employ  drivers 
for  his  own  particular  portion  of  the  road,  under  an  agree- 
ment to  share  the  receipts  and  divide  the  expenses  in  propor- 
tion to  the  distance  stocked  by  each.  When  such  an  arrange- 
ment exists,  it  has  frequently  been  held  that  any  or  all  of 
such  proprietors  can  be  held  liable  for  aU  injuries  or  losses 
caused  by  the  misconduct  or  negligence  of  the  persons  em- 
ployed on  any  part  of  the  line,  though  such  person  is  employed 
by  the  proprietor  of  only  a  portion  of  it.' 

§  159.  Same  subject. —  The  leading  case  upon  this  subject  of 
the  joint  liability  of  carriers  in  this  country  is  that  of  Cham- 
pion V.  Bostwick,  which  was  learnedly  argued  in  both  the  su- 
preme court  ^  and  in  the  court  of  errors  of  New  York.'  The 
defendants  ran  a  line  of  coaches  between  TJtica  and  Eochester. 
The  route  was  divided  into  three  sections,  each  of  the  defend- 
ants furnishing  the  coaches,  horses  and  drivers  for  one  of  the 
sections,  and  paying  all  the  expenses  of  his  section  except  toUs 
at  the  turnpike  gates.  By  an  agreement  between  them,  the 
passage  money  received  by  either  for  transportation  over  any 
part  of  the  line  constituted  a  common  fund,  out  of  which  the 
toUs  on  the  whole  route  were  first  to  be  paid,  and  the  residue 
was  thpn  to  be  divided  among  the  owners  of  the  different 
parts  of  the  line,  in  proportion  to  the  distances  run  by  each, 
whether  such  money  was  received  for  the  transportation  over 
one  part  of  the  line  or  another.    This  was  held  in  both  courts 

iWeyIaiidttElkms,HoltN.P.227;    203;    Cdbh  v.  Abbot,  14  Pick.  289; 
1  Starkie,  272 ;  Laughter  v.  Pointer,    Fromont  v.  Coupland,  2  Bing.  170. 
5  B.  &  C.  547 ;  Carter  v.  Peck,  4  Sneed,       ^  1 1  Wend.  571. 
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to  be  such  a  division  of  the  profits  among  the  proprietors  of 
the  several  sections  as  to  make  them  partners,  at  least  as  to 
third  persons.  But  it  was  said  that  the  case  would  have  been 
entirely  different  had  the  agreement  been  that  each  stage 
owner  should  receive  and  retain  the  money  earned  on  his  part 
of  the  line  and  sustain  all  its  expenses,  and  should  act  only  as 
the  agent  of  the  others  in  receiving  the  passage  money  for 
them  for  the  transportation  over  their  parts  of  the  line.  In 
such  a  case,  it  was  said,  there  would  have  been  no  joint  inter- 
est and  no  liability  as  partners  to  third  persons.  And  so  it 
was  expressly  decided  in  the  subsequent  case  of  Pattison  v. 
Blanchard,'  in  which  the  agreement  between  the  proprietors 
of  the  different  portions  of  the  line  was,  that  the  money  re- 
ceived for  the  transportation  of  passengers  should  be  divided 
in  proportion  to  the  length  of  the  route  over  which  they  had 
each  transported  such  passengers,  without  any  allowance  or 
deduction  for  any  expenses  incurred  upon  any  part  of  the 
line.  This  being  merely  a  division  of  the  gross  receipts  with- 
out reference  to  losses,  expenses  or  profits,  was  held  not  to 
constitute  such  a  partnership  between  the  carriers  as  to  create 
a  joint  liability,  or  as  to  make  them  separately  liable  for  each 
other's  defaults. 

§  160.  Same  subject— Actual  pa/rtnersMp  not  necessary.— 
But  the  existence  of  a  partnership  between  different  lines  of 
carriers  is  not  essential  to  the  creation  of  a  joint  liability,  nor 
is  it  the  test  by  which  such  liabihty  is  in  all  cases  to  be  deter- 
mined. The  convenience  of  commerce  mates  it  frequently 
necessary  to  send  goods  to  distant  places,  which  can  only  be 
reached  by  several  connecting  but  independent  lines  of  trans- 
portation. This  is  frequently  effected  by  arrangements  be- 
tween the  proprietors  of  such  lines ;  and  when  such  an  arrange- 
ment is  made,  the  liability  of  each  line  is  to  be  determined  by 
a  fair  construction  of  its  terms.  Sometimes  such  arrange- 
ments have  been  held  to  constitute  partnerships ;  as  where  the 
different  hnes,  or  portions  of  the  same  continuous  line,  have 
agreed  to  put  their  earnings  into  a  common  fund  for  division 
according  to  distance,  expense  or  amount  of  investment,  or 
upon  some  such  basis  agreed  upon  bfetween  the  parties  as 

>  1  Seld.  186. 
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equitalile,  as  in  the  cases  last  cited.  Sometimes  such  arrange- 
ments constitute  strictly  partnerships,  whilst  in  many  cases 
the  joint  liability  is  made  to  depend  upon  the  existence  of  the 
relation 'of  principal  and  agent;  and  it  frequently  becomes  a 
<3uestion  for  the  nicest  discrimination,  whether,  in  the  partic- 
ular case,  the  carrier  who  is  sued  for  the  loss  or  damage  has, 
by  his  contract  or  association  with  another  in  the  same  busi- 
ness, assumed  responsibility  for  such  loss  or  damage  when 
occasioned  by  the  fault  of  the  latter ;  and  some  of  the  cases 
upon  the  subject  seem  to  be  decided  upon  no  very  definite 
ground,  and  are  not  always  reconcilable.  Such  liability,  how- 
ever, has  almost  invariably  been  put  either  upon  the  ground 
of  partnership  or  upon  that  of  agency. 

§161.  Sa/me  subject — Oases  Jiolding  carriers  jointly  liable. — 
In  Cobb  V.  Abbott  ^  a  line  of  stage-coaches  was  run  from 
Barre  to  "Worcester,  through  Holden,  one  of  the  defendants 
stocking  the  road  with  horses  and  coaches  from  Holden  to 
Barre,  being  two-thirds  of  the  distance,  and  receiving  all  the 
money  collected  for  carriage  over  that  portion  of  the  line ; 
while  the  other  furnished  and  maintained  horses  and  coaches 
for  the  part  of  the  road  from  Worcester  to  Holden  (the  latter 
being  the  point  at  which  they  connected),  and  received  aU  the 
proceeds  of  the  business  on  that  part  of  the  line.  They  em- 
ployed a  driver  for  the  whole  line,  the  proprietors  contribut- 
ing to  his  payment  in  equal  proportions.  A  sum  of  money 
having  been  intrusted  by  the  plaintiff  at  one  end  of  the  con- 
tinuous line  to  this  driver  to  be  carried  to  the  other,  and  he 
having  absconded  with  it,  it  was  held  that  the  two  proprietors 
were  jointly  liable  for  the  loss.  It  was  said  by  the  court  that 
had  the  arrangement  between  the  defendants  been  to  divide 
the  profits  of  the  business  in  proportion  to  the  distance  for 
which  each  bore  the  expense  of  the  line,  there  would  have 
been  a  clear  case  of  partnership.  But  it  was  thought  that 
even  as  it  was,  the  undertaking  seeming  to  have  been  joint, 
especially  as  the  driver  had  been  jointly  employed,  there  was 
enough  in  the  case  to  hold  them  jointly  liable.  "  The  questioh 
is  not  without  difficulty,"  said  Shaw,  C.  J.,  "  but  on  the  whole 
we  think  they  must  be  considered  so  far  jointly  concerned  as 

114  Pick.  389. 
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to  be  jointly  liable  for  the  driver's  act  in  this  particular  in* 
stance.  They  jointly  hired  him  and  for  a  joint  object ;  and 
the  well  managing  of  the  business  at  one  end  of  the  line  was 
of  importance  to  the  other." 

§  162.  Same  subject— In  the  case  of  the  Cincinnati,  Hamil- 
ton &  Dayton  Eailroad  and  Dayton  &  Michigan  Eailroad  v. 
Spratt,'  a  steamboat  line  and  several  railroad  lines  associated 
themselves  to  form  a  line  for  the  transportation  of  freight 
from  Louisville  to  New  York  via  Cincinnati,  charging  through 
freight  and  giving  through  bills  of  lading.  No  partnership 
was  created  by  the  arrangement,  though  the  object  was  the 
mutual  benefit  of  all  the  hues.  A  quantity  of  tobacco  was  de- 
livered upon  one  of  the  boats  at  Louisville  for  shipment  to 
New  York,  a  through  bill  of  lading  was  given  by  their  common 
agent  and  through  freight  paid.  The  tobacco  was  safely  car- 
ried to  Cincinnati  and  put  upon  a  wharf-boat  of  one  of  the  as- 
sociated lines  in  charge  of  its  agent,  to  be  sent  to  the  depot  of 
the  next  carrier  of  the  through  line.  Whilst  there  deposited, 
the  tobacco  was  injured  by  the  sinking  of  the  wharf-boat,  and 
it  was  held  that  the  several  lines  thus  connected  were  jointly 
and  severally  liable  for  the  loss.  "  In  such  cases  of  associated 
companies,"  said  Eobertson,  C.  J., "  engaged  in  a  common  un- 
dertaking for  transportation  on  a  long  line  of  which  each  as- 
sociate owns  a  different  link,  public  justice  and  commercial 
policy  require  a  stringent  construction  against  any  intermediate 
irresponsibility  as  a  common  carrier.  We  are  therefore  of 
opinion  that  the  delivery  of  the  tobacco  on  the  wharf -boat  was 
a  constructive  delivery  to  appellants  for  transportation  as  com- 
mon carriers." 

§  162a.  Same  subject.—  In  Block  v.  Fitchburg  Eailroad  Com- 
pany 2  it  appeared  that  the  defendant  and  seven  other  raih-oad 
companies  had  formed  an  association  under  the  name  of  the 
Erie  and  North  Shore  Despatch  Fast  Freight  Line  for  the 
transportation  of  merchandise  between  Boston  and  Chicago; 
that  the  association  had  an  agent  iA  Boston  who  was  author- 
ized to  receive  goods  at  Boston  for  transportation  over  the 
line  to  Chicago  and  to  give  bills  of  lading  in  the  name  of  the 
association,  the  names  of  the  several  railroads  not  appearing 
on  it ;  that  the  plaintiff  had  delivered  goods  to  such  agent  for 

1 3  DuvaJl,  4.  2 139  ^333.  303. 
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transportation  to  Chicago,  receiving-  sncli  a  bill  of  lading,  and 
that  part  of  the  goods  were  lost  between  Boston  and  Chicago. 
The  action  was  brought  against  all  of  the  companies  forming 
the  association,  and  they  were  held  liable.  "The  defendants," 
said  Morton,  C.  J.,  "  formed  a  company,  and  in  its  name  made 
a  special  contract  to  carry  the  plaintiff's  goods  from  Boston 
to  Chicago.  They  are,  so  far  as  the  plaintiff  is  concerned, 
partners,  and  liable  jointly  and  severally  for  any  loss  or  dam- 
age to  his  goods  between  Boston  and  Chicago,  unless  they  are 
exempted  from  liability  by  the  terms  of  the  contract."  * 

§  163. '  Same  subject. —  In  Hart  v.  The  Railroad  CoTapa.nj,'' 
where  three  separate  companies  owned  distinct  portions  of  a 
continuous  railroad  line,  each  company  running  its  cars  over 
the  whole  road  and  each  accounting  to  the  others  in  propor- 
tion to  the  distance  owned  by  it,  employing  the  same  agents 
to  seU  tickets  for  the  whole  line  and  to  receive  freight  or  bag- 
gage for  carriage  over  the  entire  route,  an  action  was  sus- 
tained against  one  of  them  for  the  loss  of  baggage  received  at 
one  terminus  to  be  carried  over  the  whole  line,  although 
there  were  separate  coupon  tickets  for  each  road,  and  although 
it  was  not  proven  that  the  baggage  ever  came  into  its  posses- 
sion or  went  upon  its  car,  it  being  shown  that  the  general 
agent  of  the  three  companies  received  the  baggage  and  agreed 
to  carry  it  over  the  three  roads. 

§164.  Sa/me  subject — Cases  holding  ca/rriers  not  jointly 
Udble. — But  in  Converse  v.  ITorwich,  etc.  Trans.  Co.,'  where 
defendants,  common  carriers  by  water,  made  a  contract  with 
a  railroad  company  that  their  boats  should  run  daily  in  con- 
nection with  trains  upon  the  railroad ;  that  through  freight 
should  be  received  to  be  carried  at  reduced  rates,  the  receipts 
from  which  were  to  be  divided  between  them  in  certain  pro- 
portions, and  that  the  railroad  company  should  build  a  depot 
and  wharf  where  both  companies  could  transact  their  business, 
defendants  paying  rent  for  their  use  of  it,  it  was  held  that  the 
defendants  were  only  bound  to  carry  to  the  end  of  their  line 
and  there  deliver  to  the  railroad  company,  and  that  no  joint 
liability  was  created. 

'  rating  HiU  Mfg.  Co.  v.  Eailroad,        2  8  N.  Y.  37. 
104  Mass.  123.    See,  also,  Wyman  v.        » 33  Conn.  166. 
Eailroad  Co.,  4  Mo.  App.  35. 
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§  165.  Same  subject. —  In  Gass  v.  The  Kailroad '  the  defend- 
ants were  the  proprietors  of  a  railroad,  connecting  with  a 
steamboat  company  at  one  end  of  their  road  and  with  another 
railroad  at  the  other  end,  the-three  forming  a  continuous  line 
of  transportation  for  passengers  and  freight  between  New 
York  and  Boston.  A  fixed  price  was  charged  for  the  entu-e 
transportation  between  the  two  cities,  each  company  receiving 
an  agreed  proportion  for  its  share  of  the  service.  The  goods 
which  were  the  subject  of  the  suit  were  received  in  Ifew  York 
by  the  steamboat  company  to  be  carried  to  Boston,  and  the 
whole  amount  of  the  freight  bill  was  to  be  collected  in  Bos- 
ton. It  was  held  that  there  was  no  partnership  or  joint  ha- 
bility. 

§  166.  Same  sulject. —  In  Briggs  v.  Vanderbilt  and  Drew  ^ 
the  defendant  Vanderbilt  was  the  owner  of  a  line  of  steam- 
ships plying  between  New  York  and  the  Isthmus  of  Nica- 
ragua. There  was  also  a  steamship  line  from  the  Isthmus  to 
San  Francisco,  in  which  the  defendant  Drew  was  a  partner. 
The  two  steamship  companies  had  a  common  agent  in  New 
York  who  sold  through  tickets  to  San  Francisco,  from  whom 
the  plaintiff  purchased  three  tickets  entitling  him  to  a  passage 
to  and  across  the  Isthmus,  and  thence  upon  a  vessel  of  which 
the  defendant  Drew  was  half  owner  to  San  Francisco.  A 
separate  and  distinct  price  was  charged  for  each  of  these 
tickets,  though  the  three  together  were  equivalent  to  one 
ticket,  entitling  the  plaintiff  to  a  passage  to  and  across  the 
Isthmus  to  San  Francisco ;  but  there  was  no  evidence  that  the 
defendants  were  jointly  interested  in  the  price  of  a  ticket  for 
any  one  of  the  routes,  and  the  question  being  whether  there 
was  a  partnership  in  the  transaction.  Strong,  J.,  used  the  fol- 
lowing language:  "In  that  respect  this  case  differs  from 
Champion  ij.  Bostwick.  In  that  case  the  money  received  on 
the  different  routes  by  the  separate  owners  was  to  be  divided 
between  them  in  proportion  to  the  number  of  miles  run  by 
each ;  and  it  was  for  that  reason  held  that  such  owners  were 
jointly  liable  as  copartners  to  third  persons.  But  Chancellor 
Walworth,  who  gave  the  only  written  opinion  in  the  court  for 
the  correction  of  errors,  said  truly  that  '  the  case  would  be 

1 99  Mass.  330.  2 19  Bai-b.  233. 
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entirely  diffefent  if  ea6h  stage-owner  was  to  receive  and  re- 
tain the  passage  money  earned  on  his  part  of  the  line,  and  to 
sustain  all  the  expenses  thereof,  and  was  only  to  act  as  the 
agent  of  the  others  in  receiving  the  passage  money  for  them 
for  the  transportation  of  passengers  over  their  parts  of  the 
line.  In  that  case  there  would  be  no  joint  interest  and  no  lia- 
bility to  third  persons  as  partners.'  In  this  case  there  were 
three  distinct  concerns  —  on  the  Atlantic,  on  the  Isthmus,  and 
on  the  Pacific.  There  was  no  joint  interest  in  the  passage 
money;  no  agreement  as  to  its  division  or  any  proportion 
which  each  was  to  receive.  Eacb  made  its  own  charge,  not 
dependent  in  any  manner  upon  the  others,  and  there  was  no 
agreement  to  share  any  profit  or  loss.  There  was  not,  there- 
fore, any  partnership.  .  .  .  They  had,  it  is  true,  the  same 
agent,  but  he  acted  in  his  vicarious  capacity  separately  for 
each." ' 

§  166a.  Same  subject. — In  Insurance  Company  v.  Railroad 
Company  ^  it  appeared  that  a  contract  existed  between  a  cor- 
poration known  as  the  Erie  &  Pacific  Dispatch  Company  on 
the  one  part,  and  the  defendant  railroad  company  on  the 
other  part,  whose  road,  in  coniiection  with  other  roads,  formed 
a  continuous  line  to  New  York,  th^t  the  defendant  should 
"receive,  load  and  unload,  deliver  and  way-bill"  all  freight 
sent  to  it  by  the  dispatch  company  at  such  rates  for  transporta- 
tion as  might  be  established  by  the  railroad  companies,  and 
should,  while  assuming  all  the  risks  of  a  common  carrier,  pay 
for  all  damage  or  loss  of  property  while  on  its  line  of  road  or 
in  its  possession.  A  similar  contract  was  entered  into  by  the 
dispatch  company  with  each  of  the  other  railroad  companies, 
between  which,  there  was  an  arrangement  that  the  amount 
charged  for  the  through,  freight  should  be  divided  between 
them  according  to  the  length  of  their  respective  roads ;  that 
each  company  should  pay  for  losses  occurring  on  its  road ;  and 
that  on  such  freight  the  last  carrier  should  collect  the  charges 
from  the  consignee,  deduct  its  share  thereof,  account  in  the 
same  way  to  the  next  company,  and  so  on  to  the  first.  Settle- 
ments were  to  be  made  by  the  railroad  companies  periodically 

iln  connection  with  this  case  see       2 104  U.  S.  146. 
Swift  V.  Steamship  Co.,  106  N.  Y.  206. 
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upon  accounting's  between  them,  and  each  settled  separately 
with  the  dispatch  company,  paying  it  a  certain- percentage  on 
the  business,  for  its  compensation.  .  Upon  this  state  of  facts  it 
was  held  by  the  supreme  court  of  the  United  States  that  the 
defendant  railroad  company,  by  its  agreement  with  the  dis- 
patch company,  incurred  neither  an  obligation  to  carry  freight 
beyond  its  own  road  nor  a  liability  for  the  negligence  of  the 
other  companies ;  and  that  the  arrangement  between  the  rail- 
road companies  did  not  make  them  partners,  either  inter  sese 
or  as  to  third  persons.' 

§  167.  8ame  subject. — In  Ellsworth  v.  Tartt'  plaintiff  pur- 
chased a  through  passenger  ticket  over  two  connecting  Unes 
of  stage-coaches,  in  on©  of  which  only  was  the  defendant  in- 
terested, there  being  no  proof  of  any  community  of  interest 
in  the  property  or  profits  of  the  two  lines.  Each  proprietor 
was,  however,  to  be  paid  out  of  the  money  received  for  the 
'  through  ticket.  The  plaintiff's  baggage  was  lost,  but  not,  as 
it  appeared,  upon  the  defendant's  part  of  the  line ;  and  it  was 
held  that  the  agreement  by  the  defendant  with  the  other  pro- 
prietors to  receive  fare  for  his  part  of  the  route,  but  of  the 
money  paid  to  a  common  agent  for  selling  through  tickets, 
would  not,  in  any  sense,  make  him  a  participant  in  the  profits 
of  the  entire  route  nor  liable  to  third  persons  as  a  partner. 
*'  Suppose,"  said  GoldthwaitCj  J.,  "  the  different  proprietors 
along  Jhe  route  came  to  the  understanding  to  appoint  a  com' 
mon  agent  at  each  end  to  receive  the  fare  of  each  from  pas- 
sengers going  throngh  and  to  give  a  receipt  or  through  ticket ; 
it  is  very  clear  that  such  an  agreement  would  not  constitute  a 
partnership  inter  se  or  as  to  third  persons,  and  yet  each  pro- 
prietor would  have  the  right  to  receive  his  proportion  of  the 
fare ;  there  would  be  in  such  a  case  no  community  of  interest 
either  in  the  property  or  the  profits."  ^ 

iSee,  also,  Citizens'  Ins.  Co.  v.  sence  of  a  special  contract  or  of  some 
Kountz  Line,  4  Woods,  368 ;  Milne  v.  relation  between  carriers  having  con- 
Douglass,  4  MoCrary,  368 ;  Beming  trol  of  different  parts  of  a  line  or 
V.  Eailroad  Co.,  SI  Fed.  Rep.  25.  route  of  transpoi-tation,  each  carrier 
'26  Ala.  733.  is  liable  only  for  a  loss  of,  or  injury 
8  And  see,  following  and  approving  to,  the  goods  on  his  particular  line  or 
this  case,  and  stating  the  general  rule  route,  Montgomery,  etc.  R  E.  Co.  i'. 
in  this  country  to  be  that  in  the  ab-  Moore,  51  Ala.  394 
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§  168.  Same  subject. —  But  in  the  case  of  Carter  &  Hough 
V.  Peck,'  the  defendants  Carter  &  Hough,  being  the  owners  of 
a  hne  of  stage-coaches  from  Nashville  to  Waynesboro,  made 
an  arrangement  with  the  proprietors  of  another  line  from  the 
latter  place  to  La  Grange,  that  passengers  purchasing  through 
tickets  from  Nashville  to  La  Grange  should  be  carried  the  en- 
tire distance  by  the  two  lines.  The  plaintiff  having  purchased 
a  through  ticket  was  carried  safely  and  in  due  time  by  the  de- 
fendants to  the  end  of  their  portion  of  the  route,  but  the  other 
company  with  whom  the  arrangement  for  through  transpor- 
tation had  been  made  failed,  from  the  insufficiency  of  its 
means  of  conveyance,  to  carry  him  forward  as  he  was  entitled 
to  be  carried  by  his  contract ;  whereupon  he  hired  another 
conveyance  for  the  prosecution  of  his  journey  and  sued  the 
first  company  which  had  not  been  in  fault,  in  an  action  for 
damages^  and  it  was  held  that,  having  assumed  to  carry  the 
plaintiff  to  a  certain  destination,  they  were  responsible  for  the 
undertaking  and  liable  for  the  failure  of  the  connecting  com- 
pany. No  reference  is  made  in  the  case  to  the  manner  in 
which  the  price  of  the  ticket  was  to  be  divided  between  the 
proprietors  of  the  two  lines,  and  it  was  said  to  be  wholly  im- 
material whether  the  plaintiff  knew  or  not  of  the  fact  of  the 
existence  of  the  two  lines  and  of  the  arrangements  between 
them.  The  through  ticket  was  a  contract  for  the  entire  trans- 
portation, and  made  the  defendants  responsible  for  its  breach 
no  matter  by  whose  fault  occasioned.  Nothing  was  said  as  to 
the  liability  of  the  defaulting  carrier,  as  he  was  not  sued.  But 
as  the  contract  was  made  by  his  authority,  there  would  seem 
to  be  no  question  but  that  he  would  have  been  held  liable  as 
a  party  to  the  contract.^ 

14  Sneed,  203.  v.  Wheeler,  49  N.  H.  9;  Fairchild  v. 

2  See,  also,  upon  the  subject  of  the  Slocum,  19  Wend.  339 ;  s.  c.  7  Hill, 
liability  of  earners  for  the  defaults  393;  Hartan  v.  The  Eailroad,  114 
of  other  connecting  or  associated  Mass.  44;  Washburn  Manufg.  Co;  v. 
carriers,  Judson  v.  The  Eaikoad,  4  R  R,  118  id.  490 ;  Croft  v.  The  Rail- 
Allen,  530 ;  Straiten  v.  The  Railroad,  road,  1  MacArthur,  493 ;  Skinner  v. 
3  E.  D.  Smith,  184 ;  Hood  v.  The  Rail-  HaU,  60  Me.  477 ;  Wilson  v.  The  Rail- 
road, 23  Conn.  1;  Bowman  v.  Hilton,  road,  31  Gratt  654;  Darling  v.  The 
11  Ohio,  308;  Ricketts  v.  The  RaU-  Raihroad,  11  Allen,  395;  Burroughs,  w 
road,  4  Lans.  446 ;  Harp  v.  The  Grand  The  Railroad,  100  Mass.  26 ;  Milnor  v. 
Era,  1  Woods'  Ct  Ct  R  184;  Barter  The  Raih-oad,  53  N.  Y.  363;  Brooke 
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§169.  Same  subject — The  rule  stated. —  From  these  oases 
it  may  be  deduced :  First.  That  where  carriers  over  different 
routes  have  associated  themselves  under  a  contract  for  a  divis- 
ion of  the  profits  of  the  carriage  in  certain  proportions,  or  of 
the  receipts  from  it  after  deducting  any  of  the  expenses  of  the 
business,  they  become  jointly  liable  as  partners  to  third  per- 
sons ;  but  that,  where  the  agreement  is  that  each  shall  bear 
the  expenses  of  his  own  route  and  of  the  transportation  upon 
it,  and  that  the  gross  receipts  shall  be  divided  in  proportion 
to  distance  or  otherwise,  they  are  partners  neither  mt&r  se 
nor  as  to  third  persons,  and  incur  no  joint  liability.'  Secondly. 
That,  where  they  jointly  employ  a  common  agent  in  the  pros- 
ecution of  a  joint'  enterprise  as  carriers,  they  become  jointly 
liable  for  his  defatflts,  but  do  not  become  responsible  for  each 
other's  acts  merely  by  reason  of  the  employment  of  such  com- 
mon agent.  Nor  wiU  a  contract  for  through  transportation 
over  their  several  lines  made  by  him,  although  authorized  by 
an  arrangement  between  them,  create  a  joint  liability  or  a 
liability  for  the  defaults  of  each  other,  it  not  being  shown  that 
such  companies  were  jointly  interested  in  the  expenses  of  the 
transportation.  Thirdly.  That,  in  order  to  hold  one  carrier 
responsible  for  the  defaults  of  another,  a  partnership  between 
them  must  be  shown,  either  express  or  implied,  from  the  cu^ 
cumstances ;  or  it  must  appear  that  the  one  was  acting  in  the 
transportation  as  the  agent  of  the  other  against  whom  the 
recovery  is  sought ;  and  that  the  mere  employment  of  a  com- 
mon or  joint  agent  with  authority  to  contract  for  through 
transportation  over  connecting  routes,  under  an  arrangement 
for  the  division  of  the  receipts  for  such  transportation  in  pro- 
portion to  distance  or  other  service,  will  generally  constitute 
neither  such  a  partnership  nor  agency,  each  for  the  other,  as 
will  make  them  jointly  liable  or  liable  for  each  other's  acts  in 
the  transportation."  Fourthly.  That  carriers,  like  other  per- 
il. The  Eailway,  16  Mich.  332 ;  Lock  EaUi-oad  C!o.,  89  N.  G  311 ;  Lindley  «. 
Company  v.  The  Railroad,  48  N.  H.  Eaill-oad  Ca,  88  N.-C.  547 ;  Phillips  r. 
339 ;  Gray  v.  Jackson,  51  id.  9 ;  Fitch-  Raih-oad  Co.,  78  N.  C.  294. 
burg,  etc.  R.  R.  «.  Hanna,  6  Gray,  539 ;  i  This  statement  of  the  rule  is  ap- 
Lowell  Wire  Fence  Co.  v.  Sargent,  8  proved  in  Peterson  v.  Eailway  Co., 
Allen,  189 ;  Hempstead  v.  The  Rail-  ~  Iowa,  — ,  45  N.W.  Rep.  573. 
road,  28  Barb.  485;  Baltimore,  etc.  sin  Gulf,  etc,  R'y  Ca  v.  Baird,  75 
E.  R.  t).  Wilkins,  44  Md.  11 ;  Phif  er  v.    Tex.  856,  it  is  said :  "  If  the  Louisville 
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sons,  may  become  liable  for  each  other's  acts  as  partners  to 
third  persons  who  may  have  sustained  injuries  through  their 
defaults  or  misfeasances,  when  as  between  themselves  there 
is  no  partnership  nor  mutual  responsibility.' 

§  ITO.  Partnerships  hetween  corporations  as  carriers. — The 
same  rules  in  regard  to  partnerships  and  other  contracts  and 
associations  between  carriers  will  govern,  when  the  connect- 
ing lines  are  railroad  companies  or  other  incorporated  bodies, 
whenever  the  rights  of  third  parties  who  have  contracted  with 
them  require  that  such  partnerships  or  associations  shall  be 
upheld,  however  it  may  be  when  the  question  is  between  the 
corporations  themselves.  It  is  true  that  it  has  been  held  thi-.t 
two  distinct  and  separate  railroad  corporations  have  no  right 
to  consolidate  and  conduct  their  business  under  the  same  man- 
agement as  a  partnership ; '  but  this  was  a  case  between  the 
assignee  of  certain  promissory  notes  given  in  the  name  as- 
sumed by  the  two  companies  after  the  consolidation,  and  one 


&  Nashville  Railway  Company  (the 
first  carrier)  had  not  authority,  by 
virtue  of  the  existence  of  a  partner- 
ship between  itself  and  the  other  lines 
over  which  the  cattle  were  to  pass, 
or  by  virtue  of  an  agency  conferred 
on  it  by  the  other  companies  empow- 
ering it  to  make  a  contract  which 
would  bind  them  jointly,  then  the 
contract  was  simply  the  contract  of 
the  company  that  made  it,  by  which 
it  was  bound  to  transport  the  cattle 
on  its  own  line  as  far  as  that  ex- 
tended, and  beyond  that  to  furnish 
transportation  through  other  lines. 

"In  the  absence  of  proof  of  expi-ess 
authority,  facts  may  be  shown  which 
will  be  sufficient  to  authorize  a  jury 
to  find  that  the  power  actually  ex- 
isted. 

"A  railway  company  cannot  be 
held  to  have  ratified  a  contract  from 
the  fact  that  it  performed  some  of 
the  services  contemplated  by  it,  when 
it  is  not  at  liberty,  contract  or  no 
contract,  to  refuse  to  render  the 
service.     At  the  time  the   cars  in 


which  appellee's  cattle  were  received 
by  appellant,  the  law  provided  that 
'  every  such  company  shall  for  a  rea- 
sonable compensation  draw  over  their 
railroad  without  delay  the  passengers, 
merchandise  and  cars  of  every  other 
railroad  which  maiy  enter  and  con- 
nect with  their  railroad.' 

"In  the  face  of  such  legislation, 
the  evidence  should  show  something 
more  than  that  a  through  shipment 
was  made,  that  a  price  was  fixed  for 
the  entire  transportation  and  col- 
lected by  the  last  carrier,  before  it 
ought  to  be  held  that  this  was  a 
joint  conti'act  for  transportation  that 
would  render  each  carrier  liable  for 
failure  of  duty  on  the  part  of  other 
carriers  in  the  connected  lines." 
This  case  was  followed  in  Foi-t  Worth, 
etc.  E'y  Co.  v.  Williams,  77  Tex.  121. 

1  Champion  ■;;.  Bostwick,  11  Wend. 
571, 18  id.  175 ;  Pattison  v.  Blanchard, 
1  Seld.  186. 

spearce  v.  Railroad  Co.,  31  How. 
441. 


195 


§  170.]  THE   LAW   OF   CABKIEES. 

of  the  grounds  upon  which  the  decision  was  put  is  that  by  the 
contract  of  consolidation  the  two  companies  had  agreed  to 
divert  a  portion  of  their  capital  from  the  object  contem- 
plated by  their  charters.  But  it  is  fair  to  presume  that  if  the 
contracting  companies  Bad  confined  themselves  in  their  as- 
sociation strictly  to  the  purposes  for  which  they  had  been  in- 
corporated, the  decision  would  have  been  dififerent,  upon  that 
general  principle  in  reference  to  corporations,  that  where  their 
charters  are  silent  as  to  what  contracts  they  may  make,  they 
have  power  to  make  all  such  as  are  necessary  or  usual  in  the 
course  of  their  business  as  means  to  enable  them  to  attain  the 
objects  for  which  they  are  created.  And  in  those  cases  here- 
tofore referred  to  in  which  it  has  been  held  that  a  railroad  or 
any  other  incorporated  carrier  may  contract  to  carry  beyond 
the  limits  of  its  line  as  fixed  by  its  act  of  incorporation,  such 
contracts  have  been  mainly  upheld  upon  the  argument  that, 
whether  such  contracts  were  strictly  ultra  vires  or  not,  as  to 
third  persons  so  contracting  with  the  carrier  they  were  valid.' 
Reasoning  by  analogy,  it  would  be  equally  plain  that  wherever 
the  rights  of  parties  employing  the  carrier  require  the  enforce- 
ment of  a  joint  liability  arising  from  such  associations,  they 
will  be  held  to  have  been  validly  formed ;  and  as  to  the  pub- 
lic, however  it  may  be  between  the  companies  themselves,  all 
duties  and  obligations  growing  out  of  them  wUl  be  enforced. 
Such  has  been,  tacitly  at  least,  conceded  to  be  the  law  in  the 
great  number  of  cases  which  have  come  before  the  courts  in- 
volving such  arrangement  between  connecting  and  associated 
lines  of  carriers." 

1  See  the  cases  cited  ante,  §  153.  road  Ca,  133  Mass.  423;  Block  v. 

a  In  a  recent  case  in  New  York  it  is  Railroad  Co.,  139  Mass.  808  j  Gass  «i 

said  that  the  power  of  corporations  Railroad   Ca,   99   Mass.   220;    Hot 

to  become  joint  carriers  has  never  Springs  E.  R.  v.  Trippe,  42  Ark.  465; 

been  denied  but  has  frequently  been  Insurance  Ca  «.  Railroad  Co.,  104 

recognized.    Swift  u  Steamship  Ca,  U.  S.  146 ;  Barter  u  Wheeler,  49  N.  H. 

106  N.  Y.  206,  citing  Aigen  tt  RaU-  9 ;  Wylde  u  Railroad  Ca,  63  N.  Y.  166. 
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L  IN  GENERAL. 


§  170a.  The  liability  of  the  carrier  hy  law,—  The  liability  of 
the  common  carrier  by  law  is,  as  has  been  seen,  an  unusual 
and  extraordinary  one,  based  upon  considerations  of  public 
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policy  which  have  survived  the  wonderful  change  in  the  cir- 
cumstances under  which  they  first  arose.  By  that  law  the 
common  carrier  is  regarded  as  a  practical  insurer  of  the  goods 
against  all  losses   of  whatever  kind  with  the  exception  of 

(1)  those  arising  from  what  is  known  as  the  act  of  God,  and 

(2)  those  caused  by  the  public  enemy;  to  which  in  modern, 
times  have  been  added  (3)  those  arising  from  the  act  of  the 
public  authority,  (4)  those  arising  from  the  act  of  the  ship- 
per, and  (5)  those  arising  from  the  inherent  nature  of  the 
goods. 

§  171.  Ca/rrier  ma/y  hy  contract  assume  more  than  legal  lia- 
MliVy. —  As  the  carrier  may,  as  will  be  hereafter  seen,  to  some 
extent  restrict  his  liability  within  narrower  limits  than  are 
prescribed  by  the  law  in  the  absence  of  express  contract,  so 
he  may  enlarge  it  so  as  to  waive  this  limited  protection  which 
the  law  has  always  afforded  him.  But  this  must  be  done  by 
clear  and  precise  language;  for  the  law  will  not  imply  from 
any  doubtful  language  such  an  intention,  but  will  rather  pre- 
sume, where  the  meaning  of  the  contract  is  doubtful,  that  it 
was  not  his  intention  to  waive  a  protection  so  reasonable  and 
so  important  to  him.  Express  language  will  be  required  to 
impose  upon  a  party  the  responsibility  of  an  insurer  beyond 
his  legal  obligation,  or  to  prevent  the  operation  of  the  cus- 
tomary rule  in  cases  where  the  act  of  God  or  inevitable  acci- 
dent excuses  the  non-performance  of  a  contract. 

§  172.  8ame  subject  —  Contract  must  he  express. —  In  Price 
V.  Hartshorn '  the  contract  of  the  carrier  was  "  to  deliver  with- 
out delay,  damage  or  deficiency  in  quantity  to  be  deducted 
from  charges  by  consignees."  It  was  contended  that  this  con- 
tract, in  the  absence  of  words  limiting  his  liability  or  reserv- 
ing the  benefit  of  the  exceptions  which  the  law  made  in  his 
favor,  was  a  contract  to  be  liable  at  all  events,  and  that  he 
was  therefore  liable  even  for  a  loss  which  had  occurred  by  the 
act  of  God ;  but  the  court,  while  admitting  that  it  was  compe- 
tent for  him  to  increase  his  legal  obligation,  held  that  it  could 
not  be  concluded  from  this  language  that  he  had  intended  to 
do  so,  and  that  the  contract,  to  have  this  effect,  must  be  in 
direct  and  positive  terms,  and  must  show  a  clear  purpose 

144  Barb.  655;  44  N.  Y.  94 
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to  add  to  his  ordinary  liability.  So  in  Gage  v.  Tirrell,'  the 
carrier  gave  a  bill  of  lading  which  contained  no  exception  to 
his  liability  from  any  cause  except  the  perils  of  the  sea,  and 
it  was  contended,  as  in  the  previous  case,  that  expressio  unius 
being  exchisio  alternis,  this  was  a  contract  to  assume  all  risks, 
even  from  the  acts  of  God  or  the  public  enemy ;  but  this  was 
idenied  to  be  its  effect  by  the  court,  and  it  was  said  that  whilst 
the  maxim  expressio  unius  exclusio  alterius  generally  furnished 
a  sound  rule  by  which  to  arrive  at  the  intention  of  the  parties 
to  contracts,  it  was  one  to  be  applied  with  caution,  and  that  it 
could  not  be  concluded  from  such  an  argument  that  the  car- 
rier intended  to  divest  himself  of  the  protection  which  the 
law  had  given  him.  It  was  said,  however,  that  had  the  ex- 
ception in  the  contract  been  of  one  of  those  perils  against 
which  the  law  protected  the  carrier,  instead  of  against  the 
perils  of  the  sea  against  which  it  did  not  protect  him,  its  con- 
clusion might  have  been  different.^ 

§  1Y3.  Purpose  of  this  chapter. —  But  laying  all  questions  of 
contract  aside,  and  supposing  that  the  carrier  has  not  in  any 
way  qualified  his  legal  responsibility,  he  may  always  show 
that  the  loss  or  damage  has  been  caused  by  the  act  of  God  or 
the  public  enemy,  and  thus  escape  from  liability.  It  there- 
fore becomes  a  matter  of  importance  to  determine  what  is 
meant  by  the  words  "the  acts  of  God  "in  this  connection, 
and  who  are  to  be  regarded  as  public  enemies  in  the  sense  in 
which  the  words  are  to  be  understood  when  thus  used.  It 
may  be  observed,  however,  that  the  instances  for  the  appUca- 
tion  of  these  exceptions  have  become  much  less  frequent  in 
more  recent  times,  owing  to  the  almost  universal  practice  which 
now  prevails  of  providing  by  contract  the  extent  of  the  re- 
sponsibility which  the  carrier  shall  assume. 

It  is  also  important  to  consider  what  other  limitations,  if 
any,  the  law  attaches  to  the  liability  of  the  carrier  in  the  ab- 
sence of  a  contract  limiting  it,  and  it  is  the  purpose  of  the 
present  chapter  to  consider  this  subject,  the  question  of  con- 
tract limitations  being  reserved  for  the  succeeding  chapter. 

19  Allen,  399.  ^,  171 ;  Redpath  v.  Vaughn,  52  Barb. 

2  See  Strohn  v.  RaUroad,  23  Wis.    489. 
126;  MorrlBon  v.  Davis,  20  Penn.  St 
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II.  CARRIER  NOT  LIABLE  FOR  LOSSES  ARISING  FROM  THE  ACT 

OF  GOD. 

§  174.  What  is  meant  %  the  "  a^ts  of  God."  —  The  words 
"  the  acts  of  God  "  have  been  the  subject  of  much  comment, 
in  some  of  the  cases  in  which  carriers  have  endeavored  to 
protect  themselves  against  liability  for  losses  caused  by  acci- 
dents or  occurrences  which  they  claimed  to  have  been  the  acts 
of  God.  Perhaps  no  subject  could  open  a  wider  field  for  theo- 
lo^cal  and  speculative  discussion  than  the  question  what  are 
and  what  are  not  the  acts  of  God.  In  one  sense  it  may  be 
said  that  all  events  may  be  attributed  to  His  agency ;  but  this 
is  by  no  means  the  sense  in  which  the  phrase  is  to  be  legally 
understood ;  and  it  can  never  become  necessary,  so  far  as  the 
question  of  the  liability  of  the  carrier  is  concerned,  to  discuss 
so  abstract  a  proposition,  because  the  exception  to  his  liability 
intended  by  these  words  has  by  a  long  course  of  almost  con- 
current adjudication  received  a  tolerably  fixed  and  definite 
but  limited  meaning. 

§  175.  Same  subject —  Conflict  in  aufharities. —  Still,  the  au- 
thorities do  not  entirely  agree  as  to  what  causes  of  a  natural 
and  unexpected  kind  are  to  be  embraced  within  the  exception. 
Some  extend  its  meaning  so  as  to  include  hidden  and  unknown 
obstructions  unexpectedly  thrown  in  the  way  of  the  carrier 
by  natural  causes ;  and,  when  the  carriage  is  by  water,  even 
to  such  as  are  of  a  permanent  kind  but  hitherto  unknown  to 
navigators.  These  authorities  assimilate  the  acts  of  God  to 
inevitable  or  unavoidable  accident,  when  such  accident  is  in 
no  way  attributable  to  human  agency  nor  to  the  fault  or  neg- 
hgence  of  the  carrier ;  and  according  to  this  view  of  the  sub- 
ject, if  the  occurrence  be  one  produced  by  natural  causes 
without  the  intervention  of  man,  whether  such  causes  be  pas- 
sive or  active,  and  neither  negligence  nor  the  want  of  skill  on 
the  part  of  the  carrier  has  concurred  to  produce  the  result,  he 
will  be  excused.  It  is  to  be  regarded,  it  is  said,  as  one  of  those 
misfortunes  against  which  no  skill  or  watchfulness  on  his  part 
could  have  guarded,  and  as  no  human  agency  has  brought  it 
upon  him,  it  must  be  referred  to  that  inevitable  necessity,  the 
w  major,  which  is  the  act  of  God.  As  where  a  freshet  has 
lodged  a  snag  in  the  usual  channel  of  a  river,  and  a  vessel,  f ol- 
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lowing  this  channel  as  it  had  been  used  to  do,  strikes  upon 
this  snag.^  Or  where  the  obstruction  was  a  hidden  rock  in 
the  sea,  not  before  known  to  navigators  and  not  known  to  the 
master  of  the  vessel.^  And  with  this  view  of  the  subject  would 
seem  to  agree  our  most  eminent  text-writers.' 

§  176.  Same  subject.^  Other  authorities,  however,  restrain 
the  meaning  of  the  exception  within  narrower  limits,  and  re- 
quire that  the  inevitable  necessity,  to  come  within  the  mean- 
ing of  the  phrase  "  the  act  of  God,"  must  arise  from  some 
violent  disturbance  of  the  elements,  such  as  a  storm  or  tem- 
pest, an  earthquake,  lightning,  floods,  or  the  like,  which  must 
be  the  immediate  cause  of  the  disaster ;  and  according  to  them, 
to  be  the  act  of  Gk)d,  it  must  not  only  be  an  extraordinary  vio- 
lence of  nature,  but  it  must  be  of  so  stupendous  a  character 
that  no  act  of  man  can  do  anything  to  avoid  it.  They  deny, 
therefore,  that  losses  arising  from  accidents  attributable  to 
existing  obstructions,  whether  of  old  or  recent  date  and  no 
matter  how  produced,  or  to  causes  brought  about  by  quiet 
changes  in  the  physical  world,  no  matter  how  sudden,  can  be 
claimed  to  be  the  acts  of  God  which  will  excuse  the  carrier; 
for  these,  not  being  in  their  own  nature  and  inherently  agents 
of  mischief  and  causes  of  danger,  the  loss,  when  it  occurs  by 
reason  of  them,  must  necessarily  have  sprung,  in  part  at  least, 
from  human  agency.* 

§  177.  The  rule  in  Colt  v.  McMedhen. —  One  of  the  earliest 
cases  in  this  country  involving  this  question  was  that  of  Colt 

iSmyrl  v.  Niolon,  3  Bailey,  431;  narrower  signification   claimed  for 

Faulkner  v.  Wright,  Rice,  107.  them  in  modern  cases,  especially  in 

2  Williams  v.  Grant,  1  Conn.  487.  their  application  to  carriers,  was  first 
The  doctrine  of  this  case  is  denied  in  introduced  by  that  decision  in  1785. 
Friend  v.  Woods,  6  Gratt.  189.  <  For  recent  cases  involving  losses 

3  Story  on  BaiL  §§  489,490,  511;  3  from  the  act  of  (Jod,  see  Davis  u 
Kent's  Com.  597.  And  see  Hays  v.  Railroad  Co.,  89  Mo.  340;  Haas  i). 
Kennedy,  41  Penn.  St  378.  In  this  Railroad  Ca,  81  Ga.  793;  Norris 
case,  Lowrie,  C.  J.,  learnedly  reviews  v.  Railway  Co.,  23  Fla.  183;  Slater «, 
the  authorities  upon  the  subject  as  Railway  Co.,  39  S.  C.  96 ;  Hibemia 
well  as  the  history  of  the  words  "  the  Ins.  Co.  v.  Transportation  Co.,  130 
acts  of  God,"  and  shows  that  previous  U.  S.  166 ;  Gleeson  v.  Railroad  Ca,  5 
to  the  decision  of  Lord  Mansfield  in  Mackey,  356,  140  U.  S.  435 ;  Strouss  v. 
Forward  v.  Pittard  they  were  used  Railway  Co.,  17  Fed.  Rep.  309 ;  Pack- 
in  the  sense  of  something  inevitable  ard  v.  Taylor,  35  Ark.  403 ;  Gillespie 
in  the  course  of  nature,  and  that  the  v.  Railway  Co.,  6  Ma  Ap.  554., 

303 


WHEN   OAEBIEE   NOT   LIABLE.  [§  178. 

■y.  McMechen,'  in  which  the  proof  was  that  the  vessel  was  sail- 
ing close  to  shore  under  a  light  wind,  which,  had  it  not  suddenly 
failed,  would  have  carried  her  safely;  but  suddenly  failing, 
the  vessel  ran  aground  and  the  goods  of  plaintiff  were  thereby 
injured.  The  opinion  of  the  court  was  delivered  by  Spencer,  J., 
with  whom  a  majority  of  the  court  agreed.  "  Upon  a  position 
so  plain  in  my  appi^ehension,"  said  he,  "  as  that  the  sudden 
cessation  of  a  wind  which  was  competent,  at  the  very  moment 
when  the  vessel  began  to  come  about,  for  the  avoidance  of  the 
shoal,  was  the  act  of  God  and  did  not  arise  from  the  fault  or 
neghgence  of  man,  I  am  at  a  loss  for  further  illustration." 
But  Kent,  C.  J.,  dissented,  saying:  "I  concur  in  the  general 
doctrine  that  the  sudden  failure  of  the  wind  was  the  act  of 
God.  It  was  an  event  which  could  not  happen  by  the  inter- 
vention of  man  nor  be  prevented  by  human  prudence.  But  I 
think  here  was  a  degree  of  negligence  imputable  to  the 
master,  in  sailing  so  near  the  shore  under  a  light,  variable 
wind,  that  a  failure  in  coming  about  would  cast  him  aground. 
He  ought  to  have  exercised  more  caution  and  guarded  against 
such  a  probable  event,  in  that  case,  as  the  want  of  wind  to 
bring  his  vessel  about.  A  common  carrier  is  only  to  be  ex- 
cused from  a  loss  happening  in  spite  of  aJl  human  effort  and 
sagacity." 

§  178.  Same  subject. —  Of  this  decision  it  has  been  said  that 
it  may  be  fair  divinity,  and  that  upon  such  a  philosophical 
theory  of  causation  everything  may  be  the  act  of  God ;  but 
that  it  is  the  most  extraordinary  version  of  the  principle  on 
which  a  common  carrier  is  discharged  from  liability  that  the 
books  contain,  and  that  upon  the  authority  of  later  cases  it 
may  be  confidently  pronounced  to  be  wrong.^  But  if  a  sudden 
gust  of  wind  is  the  act  of  God  when  it  causes  the  loss,  as  was 
held  by  Lord  Mansfield,'  it  would  seem  too  plain  for  argument 
that  its  sudden  cessation  was  due  to  the  same  cause,  and  that 
if  the  physical  effect  were  the  same,  so  should  be  its  legal 
effect,  aside  from  any  negligence  or  want  of  precaution  on  the 
part  of  the  carrier.  And  it  would  be  difficult  to  distinguish 
the  difference  in  legal  effect  between  losses  occurring  from 

16  Johns.  160.  s  Amiea  v.  Stevens,  1  Strange,  138. 

2  Am.  Notes  to  Coggs  v.  Bernard, 
Smith's  Ld.  Cas.  p.  317. 
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such  causes,  and  those  occasioned  by  the  freezing  up  of  canals 
and  rivers,  which  has  been  repeatedly  held  to  be  the  act  of 
God  which  will  exonerate  the  carrier  where  no  fault  is  im- 
putable to  him.i 

§  179/  Act  of  God  must  le  proximate  cause  of  loss.—  AH  the 
authorities,  however,  agree  that  the  act  of  God,  to  excuse  the 
carrier,  must  be  the  proximate  cause  of  the  loss ;  ^  for  the  very 
definition,  as  given  by  Lord  Mansfield  in  Forward  v.  Pittard, 
of  the  act  of  God  is,  that  it  is  something  in  opposition  to  the 
act  of  man.  This  is  Ulustrated  by  the  case  of  Smith  v.  Shep- 
herd,' which  was  an  action  brought  against  the  defendant  as 
the  master  of  a  vessel,  and  it  appeared  that  at  the  entrance 
of  the  harbor  of  Hull  there  was  a  bank  on  which  vessels  used 
to  lie  in  safety,  but  a  part  of  which  had  been  swept  away  by 
a  great  flood  some  time  before  the  misfortune  in  question,  so 
that  it  had  become  perfectly  steep  instead  of  shelving  towards 
the  river  as  formerly ;  that  a  few  days  after  this  flood  a  ves- 
sel sunk  by  getting  on  the  bank,  and  her  mast,  which  was 
carried  away,  was  suffered  to  float  in  the  river  tied  to  some 
part  of  the  vessel,  and  that  the  defendant,  upon  sailing  into 
the  harbor,  struck  against  the  mast,  which,  not  giving  way, 
forced  the  defendant's  vessel  towards  the  bank,  where  she 
struck  and  would  have  remained  safe  had  the  bank  been  in  its 
former  situation ;  but  on  the  tide  ebbing,  her  stern  sank  into 
the  water  and  the  goods  on  board  were  spoiled.  Proof  that 
there  was  no  actual  negligence,  which  was  offered  by  the  de- 
fendant, was  rejected  because,  it  was  ruled,  the  act  of  God 
which  could  excuse  the  defendant  must  be  immediate,  but  this 
was  too  remote.  By  which  we  are,  of  course,  to  understand 
that  other  agencies  than  those  which  could  properly  be  re- 
ferred to  as  the  act  of  God  had  intervened  to  produce  the 
misfortune  and  were  to  be  considered  as  more  immediately 
the  cause  of  it. 

§  180.  Same  subject — Human  agency  must  not  have  inter- 
vened.—  The  case  of  Merritt  v.  Earle*  was,  in  its  circum- 

1  Bowman  v.  Teall,  23  Wend.  806 ;  v.  Street,  2  Bailey,  157 ;  King  v.  Shep- 
Parsons  v.  Hardy,  14  id.  215;  Harris  herd,  3  Story,  349;  Sioi-det  u  Hall,  4 
V.  Eand,  4  N.  H.  259 ;  Crosby  v.  Fitoh,    Bing.  607. 

12  Conn.  410.  s  Abbott  on  Shipping,  p.  38a 

2  Hart  V.  Allen,  2  Watts,  114 ;  Ewart       «  29  N.  Y.  115 ;  s.  C.  31  Barb.  3a 

2Q4 


"WEEK   OAEEIEE   NOT   LIABLE. 


[§  180. 


stances',  very  similar  to  that  of  Smitli  v.  Shepherd.  The 
steamer  was  sunk  by  running  upon  the  mast  of  a  sloop  that 
had  Ueen  sunk  in  a  squall  of  wind  a  day  or  two  previously ; 
and  although  the  sloop  had  been  sunk  by  the  violence  of  the 
wind,  yet  that,  it  was  said,  was  but  the  remote  cause  of  the 
loss  of  the  steamer.  It  was  also  said  that  human  agency  had 
intervened  in  the  case  by  placing  the  sloop  in  the  position  by 
which  she  was  overtaken  by  the  wind,  and  it  was  accordingly 
held  that  upon  both  grounds  the  accident  did  not  come  within 
the  meaning  of  the  term,  the  act  of  God.  So  where  the  de- 
fendant's vessel  was  sunk  by  being  driven  against  a  concealed 
anchor  in  the  river,  to  which  no  buoy  was  attached,  it  was 
held  by  Mansfield,  BuUer  and  Ashurst,  JJ.,  that  the  carrier 
was  liable.'  And  it  may  be  said  that  there  is  a  universal  con- 
currence of  authority  in  requiring  that,  to  bring  the  case 
within  the  exception  so  as  to  excuse  the  carrier,  there  must 
have  been  no  intervention- of  human  agency.^ 


1  Trent  Navigation  Co.  v.  Wood,  8 
Esp.  137. 

2  Mershon  n  Hobensaek,  2  Zab,  872 ; 
Backhouse  v.  Sneed,  1  Murphy,  173 ; 
Ewart  V.  Street,  2  Bailey,  157 ;  McAr- 
thui'  V.  Sears,  21  Wend.  190.  In  the 
very  recent  case  of  Nugent  v.  Smith, 
L  R.  1  Com.  Pleas  Div.  19,  Brett,  J., 
stated  the  rule  to  be  that  the  act  of 
God,  to  excuse  the  carrier,  must  be 
some  irresistible  violence  or  convul- 
sion of  nature  against  which  he 
could,  by  no  possible  means,  have 
guarded  or  preserved  the  goods ;  and 
that,  when  overtaken  by  such  over- 
whelming power,  it  became  his  duty 
to  use  every  possible  means  to  avoid 
the  loss  and  to  save  the  goods.  This, 
however,  was  held  by  Blackburn, 
C.  J,,  and  the  other  judges  in  the 
court  of  appeal,  to  have  been  erro- 
neous, in  requiring  too  much  of  the 
carrier  when  overtaken  by  the  dan- 
ger; and  upon  the  subject  of  what 
■was  meant  by  the  term  "  the  act  of 
Ood,"  the  learned  chief  justice  said : 
"It  is  obvious,  as  was  pointed  out  by 


Lord  Mansfield  in  Forward  v.  Pit- 
tard,  1  T.  E.  27,  that  all  causes  of  in- 
evitable accident  (casus  fortuitvs) 
may  be  divided  into  two  classes  — 
those  which  are  occasioned  by  the 
elementary  forces  of  nature  uncon- 
nected with  the  agency  of  man  or 
other  cause,  and  those  which  have 
their  origin  either  in  whole  or  in 
part  in  the  agency  of  man,  whether 
in  acts  of  commission  or  omission,  of 
nonfeasance  or  misfeasance,  or  in 
any  other  cause  independent  of  the 
agency  of  natural  forces.  It  is  ob- 
vious that  it  would  be  altogether  in- 
congruous to  apply  the  term  '  act  of 
God '  to  the  latter  class  of  inevitable 
accident,  It  is  equally  clear  that 
storm  and  tempest  belong  to  the 
class  to  which  the  term  'act  of  God' 
is  properly  applicable.  On  the  other 
hand,  it  must  be  admitted  that  it  is 
not  because  an  accident  is  occasioned 
by  the  agency  of  nature,  and  there- 
fore by  what  may  be  termed  the  '  act 
of  God,'  that  it  necessarily  follows 
that  the  carrier  is  entitled  to  immu- 
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§§  180a,  180&.J      THE  LAW  OF  CAERIEES. 

§  180a.  Same  siibject.—  So  in  Packard  v.  Taylor '  it  appeared 
that  a  boat,  which  had  been  injured  by  a  snag,  on  rcE^ching 
port  had  had  a  dock  run  under  her  and  holes  were  cut  for  the 
insertion  of  new  timbers,  the  boat  being  fastened  to  the  dock 
by  chains.  "While  in  this  position  the  boat  was  loaded.  A 
"  smaU  whirl  of  wind  "  coming  up,  the  chain  was  broken  and 
the  boat  slipped  off  the  dock  into  the  water  and  the  goods 
were  injured.  It  was  held  that  the  carrier  was  liable.  "  The 
act  of  Grod,"  said  the  court,  "which  shook  the  dock  from 
under  the  vessel  was  not  the  immediate  cause  of  the  damages. 
It  was  the  holes  in  the  vessel  admitting  torrents  of  water  as 
soon  as  it  touched  the  surface." 

§  1805.  Same  siibject. —  But  in  Blythe  v.  Eailway  Co.,  where 
an  express  car,  having  in  it  a  coal  fire  burning  in  a  stove  and 
a  lighted  lamp,  was  blown  from  the  track  by  a  sudden  gale 
of  wind  and  overturned,  and,  with  the  contents,  immediately 
consumed  by  fire  which  ensued,  it  was  held  that  the  act  of 
God  was  the  proximate  cause  of  therloss  and.  not  the  alleged 
negligence  of  the  carrier's  servants  in  not  rescuing  the  goods, 

nity.  The  rain  which  fertilizes  the  damage  ensues,  he  remains  respon- 
earth  and  the  wind  which  enables  sible,  though  the  so-called  'act  of 
the  ship  to  navigate  the  ocean  are  as  God'  may  have  been  the  immediate 
much  within  the  term  '  act  of  God '  cause  of  the  mischief.  If  the  ship  is 
as  the  rainfall  which  causes  a  river  unseaworthy,  and  hence  perishes 
to  burst  its  banks  and  carry  destruc-  from  the  storm  which  it  otherwise 
tion  oxer  a  whole  district  or  the  cy-  would  have  weathered;  if  the  car- 
clone  that  drives  a  ship  against  a  rock  rier,  by<'  undue  deviation  or  delay, 
and  sends  it  to  the  bottom.  Yet  the  exposes  himself  to  the  danger  which 
carrier  who,  by  the  rule,  is  entitled  to  he  otherwise  would  have  avoided,  or 
protection  in  the  latter  case,  would  if  by  his  rashness  he  unnecessarily 
clearly  not  be  able  to  claim  it  in  case  encounters  it,  as  by  putting  to  sea  in 
of  damage  occurring  in  the  former,  a  ragmg  storm,  the  loss  cannot  be 
For  here  another  principle  comes  said  to  be  due  to  the  act  of  God  alone, 
into  play.  The  carrier  is  bound  to  do  and  the  carrier  cannot  have  the  ben- 
his  utmost  to  protect  the  goods  com-  efit  of  the  exception.  This  being 
mitted  to  his  charge  from  loss  or  granted,  the  question  arises  as  to  the 
damage,  and  if  he  fails  herein  he  be-  degree  of  care  which  is  required  of 
comes  liable  from  the  nature  of  his  him  to  protect  him  from  liability  in 
contract  In  the  one  case  he  can  respect  of  loss  arising  from  the  act  of 
protect  the  goods  by  proper  cai-e,  God."  And  the  rule  upon  this  ques- 
in  the  other  it  is  beyond  his  power  to  tion  was  then  stated  by  him,  as  will 
do  so.  If,  by  his  default  in  omitting  be  found,  post,  §  208, 
to  take  the  neoessaiy  care,  loss  or  1 35  Ark.  403. 


WHEN   CApEIEE   NOT   LIABLE.  [§  181. 

it  appearing  that  any  attempt  to  preserve  them  would  be  un- 
availing.' , 

§181.  8ame  siibjeot  —  Prudence  or  mistalcen  judgment  no 
excuse. —  And  whenever  the  carrier  is  placed  in  a  situation  in 
which  it  becomes  necessary  for  him  to  exercise  his  skill  or 
judgment,  no  matter  what  may  be  the  circumstances  of  dan- 
ger or  difficulty,  he  takes  the  risk  of  their  proper  exercise ; 
and  if  there  be  a  way  or  the  means  of  escape,  and  he,  by,  los- 
ing his  presence  of  mind  or  by  mistaking  one  object  for  an- 
other, is  thereby  misled,  or  shows  a  want  of  the  necessary 
skill  and  judgment,  whereby  a  loss  occurs,  he  is  responsible. 
In  McArthur  v.  Sears,^  which  is  an  exceedingly  instructive 
case  upon  this  subject,  the  vessel  approached  the  harbor  of 
Erie  at  night,  in  hazy  and  snowy  weather,  which  made  it  diffi- 
cult to  see  the  beacon  light  by  which  it  should  have  been 
guided.  Another  light  close  by  was  also  visible,  which  the 
master  mistook  for  the  beacon  light,  on  account  of  which  the 
vessel  was  turned  from  its  proper  course  and  struck  upon  a 
shoal,  which  made  it  necessary  to  throw  the  goods  overboard. 
It  was  proven  that  the  master  was  one  of  the  most  competent 
masters  of  steamboats  on  the  lake,  and  that  the  most  prudent 
master  might  have  run  his  boat  ashore  under  the ,  circum- 
stances. Cowen,  J.,  in  giving  the  judgment  of  the  court,  said : 
"  I  have  sought  in  vain  for  any  case  to  excuse  the  loss  of  the 
carrier,  where  it  arises  from  human  action  or  neglect,  or  any 
combination  of  such  action  or  neglect,  except  force  exerted  by 
a  public  enemy.  ISTo  matter  what  degree  of  prudence  may  be 
exercised  by  the  carrier  and  his  servants,  although  the  delu- 
sion by  which  it  is  baffled  or  the  force  by  which  it  is  overcome 
be  inevitable,  yet,  if  it  be  the  result  of  human  means,  the  car- 
rier is  responsible.  ...  I  believe  it  is  matter  of  history 
that  inhabitants  of  remote  coasts,  accustomed  to  plunder 
wrecked  vessels,  have  sometimes  resorted  to  the  expedient  of 
luring  benighted  mariners  by  false  lights  to  a  rocky  shore.. 
Even  such  a  harrowing  combination  of  fraud  and  robbery 
would  form  no  excuse.  .  .  .  The  difficulty  returns  there- 
fore ;  if  we  receive  the  immediate  agency  of  third  persons  in 
any  shape,  we  open  the  very  door  for  collusion  which  has  denied 
an  excuse  by  reason  of  theft,  robbery  and  fire." 

'  15  Colo.  333.  2  21  Wend.  189. 
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§§  182,  183.]  THE   LAW    OP   CAEEIEKS. 

§182.  Loss  J>y  fire,  explosion  or  collision. —  Loss  by  fire^ 
unless  it  be  caused  by  lightning,  does  not  come  within  the  ex- 
ception, because  it  can  originate  in  no  other  way  so  as  to  be 
fairly  called  the  act  of  God.  This  was  decided  by  Lord  Mans- 
field in  the  case  of  Forward  v.  Pittard,'  in  a  case  of  great  hard- 
-ship  to  the  carrier.  A  wagoner  had  received  the  goods  for 
carriage  upon  his  wagon  and  had  placed  it,  securely  as  he 
thought,  under  shelter,  until  the  time  should  arrive  for  his  de- 
parture with  it.  In  the  meantime,  a  fire  originated  at  a  con- 
siderable distance  from  it,  but  spread  so  rapidly  that  before 
the  wagon  could  be  removed  it  was  reached  by  the  flames  and 
burned.  In  giving  judgment  in  the  case  Lord  Mansfield  said : 
"  The  question  is  whether  the  common  carrier  is  liable  in  this 
case  of  fire.  It  appears  from  aU  the  cases  for  a  hundred  y^ars 
back  that  there  are  events  for  which  the  carrier  is  Uable  inde- 
pendent of  his  contract.  By  the  nature  of  his  contract  he  is 
liable  for  all  due  care  and  diligence,  and  for  any  negligence  he 
is  suable  on  his  contract.  But  there  is  a  further  degree  of  re- 
sponsibility by  the  custom  of  the  realm,  that  is,  by  the  com- 
mon law ;  a  carrier  is  in  the  nature  of  an  insurer.  ...  In 
this  case  it  does  not  appear  but  that  the  fire  arose  from  the 
act  of  some  man  or  other.  It  certainly  did  arise  from  the  act 
of  man,  for  it  is  expressly  stated  not  to  have  happened  by 
lightning.  The  carrier  therefore  in-  this  case  is  liable  for  in- 
evitable accident."^ 

§  183.  Same  subject. —  In  MiUer  i).  Steam  Navigation  Com- 
pany ''  the  carrier  had  deposited  the  goods  upon  a  float  or 
floating  warehouse  for  further  transportation  by  another  car- 
rier. A  fire  broke  out  a  quarter  of  a  mile  distant,  and  very 
soon  afterwards  a  gale  of  wind  suddenly  sprung  up  and  blew 
the  fire  in  the  direction  of  the  float,  which,  in  a  few  minutes, 
it  reached,  and  the  goods  were  consumed  by  it.  There  was  no 
evidence  to  show  how  the  fire  originated.  It  was  therefore 
presumed  to  have  arisen  from  some  act  of  man,  and  the  car- 

1 1  T.  E.  83.  Condict  v.  EaUway,  54  N.  Y.  500 ;  Am. 

2  Hiblerv.  McCartney,  81  Ala.  602;  Trans.  Ckx  v.  Moore,  5  Mich.  868; 

Mershon  v.  Hobensack,  8  Zab.  373;  York  Company  v.  The  EaUroad,  3 

Gilmore  v.  Carman,  1  8m.  &  M.  379 ;  Wall.  107. 

HoUiBter  «,  Nowlen,  19  Wend.  234;  a  10  N.  Y.  431;  S.  a  13  Barb.  361. 


■WHEN   CAEKIEE   NOT    LIABLE.  [§  184r. 

rier  was  held  liable.'  In  a  very  similar  case,  however,  in  Penn- 
sylvania, the  carrier  was  excused.-  And  so  he  was  where  a 
sudden  gale  blew  a  car  from  the  track,  upsetting  it  and  a 
stove  which  it  contained,  from  which  fire  spread  to  the  car 
and  its  contents  and  consumed  them.' 

§184.  Same  stibjexit  —  Same  rule  applies  to  carriers  using 
steam. —  The  same  rule  as  to  the  carrier's  liability  for  losses  by 
fire  applies  as  well  in  cases  of  vessels  or  other  vehicles  propelled 
by  steam  as  in  other  cases,  although  it  has  been  argued  that 
inasmuch  as  the  use  of  fire  is  required  to  impel  them,  the 
same  rule  should  not  be  applied  to  them  as  to  vessels  which 
sail  by  the  wind,  and  that  the  carrier  by  steam  vessels  should 
no  more  be  held  liable  for  accidents  by  fire  by  which  his  vessel 
and  the  goods  he  carries  may  be  consumed  than  for  the  de- 
struction occasioned  by  a  tempest.  But  this  argument  seems 
to  have  had  no  weight  with  the  courts,  and  it  has  been  often 
decided  that  the  fact  that  the  carrier  employs  the  agency  of 
steam  upon  his  vessel  will  furnish  him  with  no  excuse  for  losses 
by  fire,  and  that,  unless  he  has  protected  himself  by  his  con- 
tract, his  liability  will  be  the  same  for  such  losses  as  that  of 
the  carrier  by  any  other  mode.''  Nor  will  the  explosion  of  a 
boiler,  any  more  than  a  fire,  be  regarded  as  an  act  of  God 
which  will  excuse  him.'  Nor  can  a  collision  be  claimed  as  the 
act  of  God ;  for  no  collision  upon  land  can  take  place  without 
the  direct  intervention  of  man,  and  if  happening  between  ves- 
sels at  sea  in  a  tempest  which  made  it  inevitable,  the  tempest 
would  be  the  vis  major  and  not  the  collision.' 

1  See,  also,  Niblo  v.  Biuse,  44  Barb.  Memphis  Ins.  Co.,  19  How.  313;  The 
64;  Moore  v.  Railroad,  3  Mich.  23;  Northern  Belle,  9  Wall.  526 ;  Caldwell 
Ck)x  tt  Pfeterson,  30  Ala.  608 ;  Cheval-  i3.  The  N.  J.  S.  B.  Co.,  56  Barb.  425. 
lier  V.  Straham,  2  Tex.  115;  Hyde  v.  sBulkley  v.  The  Naumkeag  S.  C. 
Trent,  eta  Nav.  Co.,  5  T.  E.  389.  Co.,  24  How.  386 ;    s.  c.  nrnn.  The 

2  Pennsylvania  E.  Co.  v.  Fries,  87  Bark  Edwin,  1  Sprague's  Dec.  477; 
Penn.  St.  234  The  Mohawk,  8  Wall.  153 ;  Caldwell 

'Blythe  v.  Eailway  Co.,  15  Colo.  v.  The  N.  J.  S.  B.  Co.,  mpra. 
333.  6  A  loss  by  collision  could  not,  at 

*PattonuMagrath,  21  Dudley,  159;  least   according   to    the   authorities 

Spindler  v.  Hilhard,  2  Rich.  286 ;  Sin-  which  give  the  narrower  meaning  to 

^leton  V.  Hilliard,  1  Sti-ob.  203;  New  the  terms  "the  acts  of  God,"  excuse 

Jersey  S.  N.  Ca  v.  Merchants'  Bank,  the  canier,  because  such  an  accident 

6  How.  344 ;  Hale  v.  The  N.  J.  S.  N.  is  always  caused  by  the  instrumeo- 

Ca,  15  Conn.  589 ;  Garrison  v.  The  tality  of  man,  except  perhaps  when 
U                                        209  ' 


§  185.]  THE    LAW   OF   CAEEIEES. 

§  18S.  Loss  ly  sudden  inundation. —  An  unexpected  freshet,, 
flood  or  iniMidation,  where  it  occasioned  the  loss  without  any- 
contributory  negligence  on  the  part  of  the  carrier,  has  been 
held  to  be  within  the  exception  and  to  excuse  him.  JSTor  is 
he  required  to  foresee  or  to  provide  against  an  unprecedented 
occurrence  like  that  of  a  flood  such  as  had  never  been  known 
before  to  occur  in  the  particular  river  or  locality.  In  ]!^ash- 
ville,  etc.  E.  E.  V.  David,'  it  was  shown  that  such  an  unprece- 
dented flood  had  occurred  at  Chattanooga,  on  the  Tennessee 
river,  the  water  having  risen  some  fifteen  feet  above  what 
was  known  as  the  highest  water-mark  at  the  locality  made  by 
previous  overflows  or  freshets  in  the  river.  It  was  also  shown 
that  the  road  and  its  depot  were  located  on  ground  higher  than 
this  high  water-mark.  The  goods  reached  Chattanooga  be- 
fore the  water  had  become  so  high  as  to  interfere  with  travel 
on  the  road ;  but  before  they  could  be  forwarded  from  that 
place,  it  rose  above  the  track  and  at  last  submerged  the  track 
of  the  road  and  its  depot  some  ten  or  twelve  feet,  whereby 
the  goods  were  injured.  It  was  held  that  under  these  circum- 
iBtances,  if  it  also  appeared  that  the  agents  of  the  road  had 

unavoidably  happening  in  a  storm  at  did  not  require  him  to  decide  it  The 
sea,  when  the  loss  would  be  attributed  case  was  the  ordinary  one  of  two 
to  the  storm  as  the  vis  major  and  steamboats  going  in  opposite  dii-ec- 
thus  come  within  the  exception,  as  in  tions  on  the  Ohio  river,  and  coining 
Amies  v.  Stevens,  1  Strange,  128,  into  collision,  as  it  appeared,  entirely 
where  the  hoy,  being  driven  by  a  by  the  fault  of  one  of  them.  The 
gust  of  wind  against  the  pier  of  a  decision  turned  upon  a  special  excep- 
bridge  and  thereby  sunk,  the  loss  was  tion  in  the  bill  of  lading  of  the  dan- 
attributed  to  the  gust  of  wind  and  gers  of  navigation ;  but  the  learned 
not  to  the  obstruction  which  was  the  judge  expressed  the  opinion  that  had 
work  of  man,  and  the  can-ier  was  it  been  necessary  to  put  the  defense 
therefore  excused.  But  a  case  of  that  of  the  carrier  not  in  fault  upon  the 
■kind  could  scarcely  occur  in  river  exception  of  the  act  of  God,  the  cir^ 
navigation,  and  it  has  been  held  that  cumstances  would  have  made  a  case 
collisions  occurring  upon  them  can-  for  its  application.  Thisy  it  is  believed, 
not  be  called  the  acts  of  God.  -Mer-  however,  would  be  giving  greater  ei- 
shon  V.  Hobensack,  2  Zab.  372 ;  tension  to  the  term  than  is  authorized 
Plaisted  v.  The  Navigation  Company,  by  any  of  the  decided  cases.  As  to 
•87  Me.  133.  This  seems,  however,  not  land  carriage,  no  case,  it  is  imagined, 
■to  have  been  the  opinion  of  Lowrie,  could  ever  occur  in  which  the  col- 
C.  J.,  who  took  occasion  in  Hays  v.  hsion  could  with  any  sort  of  pro- 
Kennedy,  41  Penn.  St  878,  to  ex-  priety  be  refen-ed  to  the  act  of  God. 
amine  1}ie  question  although  the  case  » 6  Heisk.  261. 
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•used  such  diligence  as  prudent,  skilful  men  engaged  in  that 
kind  of  business  might  fairly  be  expected  to  use  under  the  like 
circumstances  to  protect  and  secure  the  property  confided  to 
their  care,  the  carrier  ought  to  be  excused.'  And  in  Read  v. 
Spaulding,^  where  it  appeared  also  that  the  damage  to  the 
goods  had  been  caused  by  an  extraordinary  rise  in  the  Hud- 
son river,  it  was  conceded  without  argument,  and  stated  as 
unquestionable  law,  that  such  an  occurrence  would  excuse  the" 
carrier  as  the  act  of  God,  if  it  could  be  shown  that  no  fault  or 
neg%ence  could  be  imputed  to  him  which  had  contributed  to 
the  loss.' 

§  185a.  Loss  iy  earihqualce. —  So  a  loss  by  a  sudden,  unusual 
and  unexpected  earthquake  which  breaks  the  walls  of  a  mill- 
dam,  ordinarily  sufiicient,  and  precipitates  a  flood  of  water 
upon  a  railroad  company's  tracks  and  washes  them  away,  is  a 
loss  by  the  act  of  God  for  which  the  carrier  is  not  responsible;* 

§  185J.  Loss  hy  landslide.—  In  a  recent  case  it  appeared  that 
a  large  portion  of  earth  had  fallen  upon  a  railroad  track  from 
a  hill  or  embankment  left  by  the  company  in  excavating  for 
its  track,  and  was  caused  probably  by  the  action  of  a  rain 
storm  not  of  unusual  violence.  The  court  below,  regarding  it 
as  having  occurred  without  the  intervention  of  immediate 
human  agency  but  by  the  forces  of  nature,  occult,  unforeseen 
and  unexplained  except  by  conjecture,  held  it  to  be  an  act  of. 
God  which  excused  the  carrier,'  but  the  supreme  court  of  the 
United  States  reversed  this  ruling,  holding  it  to  be  such  a  re- 
sult as  might  have  been  foreseen  and  guarded  against.* 

§  185c.  Loss  iy  snowstorm. —  So  an  unusually  heavy  or  se- 
vere storm  of  snow,  of  such  violence  as  to  obstruct  the  moving 
of  the  carrier's  trains  or  other  vehicles,  falls  within  the  excep- 
tion of  the  act  of  God.' 

'  And  see  other  cases  growing  out  Co.,  —  Ala.  — ,  8  S.  Kep.  754 ;  Wal- 

of  the  same  occurrence,  in  which  the  lace  v.  Clayton,  43  Ga.  443 ;  Morrison 

decision   was   to   the   same   effect,  v.  Davis,  20  Pa.   St.  171;  Denny  v. 

Nashville,  etc.  R.  E.  v.  King,  6  Heisk.  Railroad,  13  Gray,  481.           v 

269;  ITashvUle,  etc.  R.  E.  v.  Jackson,  *  Slater  u  Railway  Co.,  29  S.  C.  96. 

id.  271 ;  Railroad  Co.  v.  Reeves,  10  ^  Gleeson  v.  Railroad  Co.,  5  Maokey, 

WalL  176.  356. 

230  N.  Y.  630.  6  Gleeson  v.  Railroad  Co.,  140  U.  S. 

_   8  And  see,  also,  Norris  v.  Railway  435. 

Ca,23  Ha.  182;  Smith  v.  Railway  7  Black  u  Raiboad  Co.,  —  Neb.  — >, 
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§  lS5d.  Lossly  wind.—  And  an  unprecedented  and  severe 
gale  of  wind,  which  blows  a  railway  car  from  the  track,  is  an 
act  of  God.' 

§  185e.  Burden  of  proof.—  The  law  making  the  carrier  a 
practical  insurer  of  the  safety  of  the  goods  intrusted  to  him 
for  carriage,  except  in  those  cases  in  which  he  is  exempt  under 
the  circumstances  now  being  considered,  it  is  settled  that 
whenever  the  carrier  claims  that  the  loss  occurred  from  such 
causes  as  entitle  him  to  exemption,  the  burden  of  proving 
this  fact  rests  upon  him.^  Where,  however,  by  the  plaintiffs 
own  showing  it  appears  that  the  carrier  is  exempt,  the  carrier 
may  avail  himself  of  this  evidence  in  his  own  defense.' 

§  186.  But  if  the  goods  are  exposed  to  such  dangers  hj  the 
negligence  of  the  carrier,  he  will  he  liable. —  It  is  to  be  under- 
Btood,  however,  that  an  act  of  God  will  not  under  all  circum- 
stances excuse  the  carrier  or  enable  him  to  escape  liability  for 
the  loss.  He  is  under  all  circumstances  bound  to  use  due  care 
and  diligence ;  and  if  the  act  of  God  which  he  alleges  as  his  de. 
fense  would  not  have  occurred  but  for  some  careless  or  incau- 
tious conduct  on  his  part,  he  will  not  be  relieved.*  He  is 
bound  to  exercise  a  reasonable  amount  of  forethought  and 
prudence  in  the  execution  of  his  trust,  and  if,  being  the  mas- 
ter of  a  ship,  for  instance,  he  ventures  to  sea  from  a  harbor 
of  safety  when  the  storm  threatens  and  when  all  nautical 
experience  should  bave  warned  him  of  the  danger,  and  the  ship 
be  lost  in  the  tempest  which  follows,  though  it  be  by  the  act 
of  God,  he  or  the  owners  of  the  ship  must  bear  the  loss.  And 
it  may  be  stated  generally  that  whenever  he  goes  to  meet 
danger  in  spite  of  the  warning  of  the  elements,  or  with  a 
blind  confidence  that  he  will  be  able  to  encounter  it  with 
safety,  whether  it  be  upon  the  sea  or  upon  the  land,  he  brings 
the  loss  upon  himself,  and  it  will  not  avail  him  that  the  im- 
mediate cause  of  it  was  the  act  of  God. 

46  N.  W.  Rep.  438;  Feinberg  v.  Rail-  2  Davis  v.  Railway  Co.,  89  Ma  840; 

road  Co.,  52  N.  J.'  L.  451 ;  Ballentine  Wallingford  v.  Railroad  Co.,  26  S.  C. 

■V.  Railroad  Co.,  40  Mo.  491 ;  Pruitt  v.  258 ;  Read  u  Railroad  Ca,  60  Ma 

Railroad  Co.,  62  Mo.  527.    See,  also,  306 ;  Wolf  V.  Express  Ca,  43  Ma  433. 

Chapia  v.  Railroad  Ca,  —  Iowa,  — ,  s  Slater  v.  Railway  Co.,  89  S.  C.  96; 

44  N.  W.  Rep.  820.  Davis  v.  Railway  Ca,  89  Ma  340. 

'Blythe  v.  Railway  Co.,  15  Colo.  <Wolf  u  Express  Co.,  43  Ma  433. 
833. 
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§  187.  Same  subject. —  In  The  Charleston,  etc.  S.  B,  Co.  v. 
Eason,'  where  goods  were  laden  upon  a  steamboat  which 
grounded  from  the  reflux  of  the  tide,  in  consequence  of  which 
she  fell  over  and  the  water  rose  into  her  cabin  and  injured 
goods  belonging  to  the  plaintiff,  the  owners  of  the  vessel  were 
held  hable  for  the  loss,  because  it  was  held  that  the  master 
qf  the  vessel  was  guilty  of  negligence  in  not  selecting  a  proper 
place  for  the  grounding  of  the  vessel,  or  in  not  removing  the 
goods  when  he  saw  that  the  coming  of  the  water  into  the 
cabin  was  inevitable  under  the  circumstances  in  which  the  ves- 
sel was  placed.  He  was  therefore  liable  tot  two  reasons :  first, 
because  of  his  negligence  in  bringing  the  vessel  into  an  im- 
proper place  when  the  danger  should  have  been  seen;  and 
secondly,  because  when  the  grounding  had  occurred  he  did 
not  use  the  proper  diligence  to  save  the  goods. 

§  188.  Same  subject. —  So  in  Campbell  v.  Morse  ^  the  carrier 
undertook  to  cross  a  stream  between  sundown  and  dark,  im- 
mediately after  a  rain,  and  the  wheels  of  his  wagon  stuck  fast, 
and  he  was  unable  to  extricate  it  before  the  stream  rose  so  as 
to  submerge  the  body  of  his  wagon  and  damage  the  goods. 
He  relied  for  his  defense  upon  the  nature  and  circumstances 
of  the  misfortune  as  an  excuse ;  and  although  it  was  proven 
that  the  rise  was  more  sudden  and  higher  than  any  that  had 
been  known  to.take  place  in  the  stream  for  forty  years,  the 
court  held  that  it  was  manifest  that,  had  he  gone  through  the 
ford  without  being  stopped,  the  accident  would  not  have  oc- 
curred. In  attempting  to  cross  the  stream  under  the  circum- 
stances he  took  upon  himself  the  risk  of  its  sudden  rise  and 
the  consequences. 

§  189.  So  if  Ms  vessel  be  unsea/worthy. —  So  if  the  carrier  by 
water  start  upon  his  voyage  in  a  vessel  which  is  not  seaworthy 
and  a  loss  occur  by  reason  of  any  of  those  accidents  or  occur- 
rences which  are  understood  as  the  acts  of  God,  he  must  an- 
swer for  the  loss  if  it  appear  that  it  would  not  have  happened 
had  his  vessel  been  staunch  and  seaworthy.  In  Bell  v.  Eeed' 
it  was  held  that  the  loss  must  be  borne  in  such  a  case  by  the 
carrier. 

'  1  Harper,  263.  3  4  Binney,  137. 

2114  468. 
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§  190.  Or  if  Tie  deviate  from  the  usual  course. —  So  if  the 
carrier  deviate  without  necessity  from  the  regular  and  usual 
course,  he  will  be  held  responsible  for  any  loss  which  may  oc- 
cur, whether  by  the  act  of  Grod  or  from  any  other  cause.  And 
it  will  not  be  competent  for  him  to  show  that  had  he  gone  the 
usual  and  customary  route,  he  would  in  all  probability  have 
encountered  the  same  danger  with  the  same  consequences.  Nor 
will  it  avail  him  that  had  he  done  so,  the  same  misfortune 
would  beyond  a  reasonable  doubt  have  overtaken  him.  Hav- 
ing been  guUty  of  an  inexcusable  fault  in  the  commencement 
of  his  undertaking  he  takes  the  risk  of  all  the  consequences  to 
its  end,  and  the  law  will  not  permit  him  to  say,  when  the  loss 
happens,  that  the  chances  were  that  it  would  have  happened 
in  the  same  way  and  from  the  same  cause  had  he  done  his 
duty.'  And  if  there  be  two  routes,  one  of  which  is  more 
dangerous  than  the  other,  which  is  known  to  the  carrier,  if  he 
take  the  unsafe  or  dangerous  route  instead  of  the  safer  one,  he 
takes  the  risk  of  loss  by  so  doing.^ 

f  191.  8ame  subject. —  The  leading  case  upon  the  subject  of 
deviation  is  that  of  Davis  v.  Garrett,'  in  which  the  plaintiff 
shipped  by  the  defendant's  vessel  a  quantity  of  lime,  which,  as 
it  was  alleged,  was  lost  by  a  deviation  by  the  master  of  the 
vessel  from  the  usual  and  customary  course  between  the  point 
of  shipment  and  the  place  of  destination ;  to  which  the  defense 
interposed  was  that  the  deviation  by  the  master  was  not  a 
cause  of  the  loss  sufficiently  proximate  to  entitle  the  plaintiff 
to  recover,  inasmuch  as  the  loss  might  have  been  occasioned 
by  the  same  tempest  if  the  vessel  had  proceeded  in  her  di- 
rect course ;  but  it  was  answered  that  no  wrong-dorar  could 
be  allowed  to  apportion  or  qualify  his  own  wrong;  and  that 
as  a  loss  had  actually  happened  whilst  his  wrongful  act  was  in 
operation  and  force,  and  which  was  attributable  to  his  wrong- 
ful act,  he  could  not  set  up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss  if  his  wrongful  act  had  never  been 
done.* 


'  Crosby  v.  Fitoh,  13  Conn.  410 ;  *  TindaJ,  C.  J. :  "  There  are  twQ 
Powers  V.  Davenport,  7  Blackf.  497.    points  for  the  determination  of  theT 

-Express  Co.  v.  Kountz,  8  WaU,  court  upon  this  rule:  the  first, 
^^'  whether  the  damage  sustained  by  the 

»6Bing.  716.  plaintiff  was   so  proximate  to  the 
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[§  192. 


§  192.  Same  subject. —  And  in  Williams  v.  Grant,'  Gould,  J., 
in  discussing  this  subject,  said:  "It  is  a  condition  precedent 
to  the  exoneration  of  carriers  that  they  should  have  been  in 
no  default ;  or  in  other  words,  that  the  goods  of  the  bailor 


wrongful  act  of  the  defendant  as  to 
•form  the  subject  of  an  action ;  and 
secondly,  whether  the  declaration  is 
sufficient  to  support  the  judgment 
ot  the  court  for  the  plaintiff. 

"  As  to  the  first  point,  it  appeared 
upon  the  evidence  that  the  master  of 
the  defendant's  barge  had  deviated 
from  the  usual  and  customary  course 
of  the  voyage  mentioned  in  the 
declaration  without  any  justifiable 
cause;  and  that  afterwards  and 
whilst  such  barge  was  out  of  her 
course,  in  consequence  of  stormy  and 
tempestuous  weather,  the  sea  qom- 
municated  with  the  lime,  which 
thereby  became  heated,  and  the  barge 
"caught  fire,  and  the  master  was  com- 
pelled '  for  the  preservation  of  him- 
self and  the  crew  to  run  the  barge 
on  shore,  where  both  the  lime  and  the 
barge  were  entirely  lost.  Now  the 
first  objection  on  the  part  of  the  de- 
fendant is  not  rested,  as  indeed  it 
could  not  be  rested,  on  the  particular 
circumstances  which  accompanied 
the  destruction  of  the  barge ;  for  it 
is  obvious  that  the  legal  consequences 
must  be  the  same  whether  the  loss 
was  immediately,  by  the  sinking  of 
the  barge  at  once  by  a  heavy  sea 
when  she  was  out  of  her  direct  and 
usual  course,  or  whether  it  happened 
at  the  same  place,  not  in  consequence 
of  an  immediate  death's  wound,  but 
by  a  connected  chain  of  causes  pro- 
ducing the  same  ultimate  event  It 
is  only  a  variation  in  the  precise 
mode '  by  which  the  vessel  was  de- 
stroyed, which  variation  will  neces- 
sarily occur  in  each  individual  case. 

"  But  the  objection  taken  ig  that 


there  is  no  natural  or  necessary  cou- 
nection  between  the  wrong  of  the 
master  in  taking  the  barge  out  of  its 
proper  course  and  the  loss  itself ;  for 
that  the  same  loss  might  have  been 
occasioned  by  the  very  same  tenapest 
if  the  barge  had  proceeded  in  her 
direct  course. 

"  But  if  this  argument  were  to 
prevail,  the  deviation  of  the  master, 
which  is  undoubtedly  a,  ground  of 
action  against  the  owner,  would 
never,  or  only  under  very  peculiar 
circumstances,  entitle  the  plaintiff  to 
recover.  For  if  a  ship  is  captured 
in  the  course  of  deviation,  no  one 
can  be  certain  that  she  might  not 
have  been  captured  if  in  her  proper 
course.  And  yet  in  Parker  v.  James, 
4  Camp.  112,  where  the  ship  was  cap^ 
tured  whilst  in  the  act  of  deviationj 
no  such  ground  of  defense  was  even 
suggested.  Or  again,  if  the  ship 
strikes  against  a  rock  or  perishes  by 
storm  in  the  one  course,  no  one  can 
predicate  that  she  might  not  equaJly 
have  struck  upon  another  rock  or 
met  with  the  same  or  another  storm 
if  pursuing  her  right  and  ordinary 
yoyage. 

"The  same  answer  might  be  at- 
tempted to  an  action  against  a  de- 
fendant who  had,  by  mistake, 
forwarded  a  parcel  by  the  wrong 
conveyance  and  a  loss  had  thereby 
ensued;  and  yet  the  defendant  in 
that  case  would  undoubtedly  be  liar 
ble. 

"  But  we  think  the  real  answer  to 
the  objection  is  that  rio  wrong-doer 
can  be  allowed  to  apportion  or 
quialify  his  own  wrong;  and  that  as 


1 1  Conn.  487. 
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should  not  have  been  exposed  to  the  peiril  or  accident  which 
occasioned  the  loss,  by  their  misconduct,  neglect  or  ignorance. 
For  though  the  immediate  or  proximate  cause  of  loss,  in  any 
given  instance,  may  have  been  what  is  termed  the  act  of  God 
or  inevitable  accident,  yet  if  the  carrier  unnecessarily  exposes 
the  property  to  such  accident  by  any  culpable  act  or  omission 
of  his  own,  he  is  not  excused."  And  accordingly  in  the  case 
of  The  Delaware,'  where  the  master  of  the  vessel  had  stowed 
the  goods  on  deck  when  it  was  his  duty  to  stow  them  under 
deck,  and  the  goods  had  to  be  jettisoned  in  a  storm  in  conse- 
quence of  such  stowage,  it  was  held  that  the  vessel  should 
bear  the  whole  loss,  and  could  not  demand  contribution  of  its 
freighters  although  the  jettison  was  made  necessary  by  a 
storm. 

§  193.  Wliere  the  loss  would  not  have  occurred  tut  for  tlw 
cat/Trier's  urvreasonable  delay. —  But  suppose  the  carrier  delays 
an  unreasonable  time  on  his  journey,  and  it  is  shown  that  but 
for  such  unreasonable  delay  he  would  have  been  able  to  de- 
posit the  goods  in  safety,  or  to  deliver  them  to  the  next  suc- 
ceeding carrier  by  whom  they  would  have  been  carried  beyond 
the  reach  of  the  danger  which  has  occasioned  their  loss,  shall 
the  carrier  be  held  liable  under  such  circumstances  for  the  loss 
of  the  goods  as  the  consequence  of  his  delay?  Different  views 
of  this  question  have  been  taken  by  some  of  the  American 
courts.  In  Morrison  v.  Davis,^  goods  which  were  being  car^ 
ried  on  a  canal-boat  were  injured  by  the  wrecking  of  the  boat 
by  an  extraordinary  flood,  and  it  was  held  that  this  being  an 
act  of  God  which  would  excuse  him  if  he  were  not  in  fault, 
the  rule  was  not  changed  by  reason  of  the  fact  that  one  of  the 
horses  attached  to  the  boat  was  lame,  and  that  such  delay 
was  thereby  caused  that  the  boat  did  not.sooner  pass  the  place 
where  the  accident  occurred,  bej'^ond  which  it  would  have  been 
safe.    In  other  words,  the  fact  was  that  but  for  this  delay  the 

a  l03s  has  actually  happened  whilst  he  could  show,  not  only  that  the 
this  wr6ngful  act  was  in  operation  same  loss  might  have  happened,  but 
and  force,  and  which  is  attributable  that  it  mttsf  have  happened  if  the  act 
to  his  wrongful  act,  he  cannot  set  up  complained  of  had  not  been  done; 
as  an  answer  to  the  action  the  bare  but  there  is  no  evidence  to  that  ex- 
possibility  of  a  loss  if  his  wrongful  tent  in  the  present  case." 
act  had  never  been  done.  It  might  1 14  WalL  579. 
admit  of  a  different  construction  if  2  2b  Penn.  St  171. 
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goods  would  have  been  put  beyond  danger  and  would  not 
have  been  lost.  It  was  held  that  carriers  being  answerable 
for  the  ordinary  and  proximate  consequences  of  their  negli- 
gence and  not  for  those  which  are  remote  and  extraordinary, 
and  the  flood  and  not  the  delay  in  this  case  being  the  proxi- 
mate cause,  the  case  came  within  the  exception  of  the  acts  of 
God. 

§  194.  Same  svhject. —  In  Denny  «.  The  IST.  T.  Central  Rail- 
road,' the  goods  were  carried  to  the  end  of  its  route  by  the 
railway  company,  and  while  they  were  in  its  warehouse  there 
awaiting  deliVery  to  another  carrier,  they  were  injured  by  a 
flood  in  the  Hudson  river.  It  was  found  that  the  company 
had  been  negligent  in  delaying  the  transportation  of  the  goods, 
and  that  the  goods  would  not  have  been  exposed  to  the  cause 
of  the  damage  had  they  arrived  by  the  defendant's  road  as 
soon  as  they  should  have  done,  because  in  that  event  they 
would  have  been  carried  forward  by  the  connecting  carrier  in 
time  to  avoid  the  flood.  It  was  contended  that,  as  the  dam- 
age was  the  direct  consequence  of  the  delay  in  the  transpor- 
tation, the  company  should  be  held  liable  for  the  loss ;  but  it 
was  held  that  the  flood,  which  was  the  act  of  God,  being  the 
proximate,  and  the  delay  of  the  company  only  the  remote,  cause 
of  the  loss,  it  should  be  excused.^ 

§  195.  Same  subject. —  These  cases  were  cited  and  approved 
by  the  supreme  court  of  the  United  States  in  the  case  of  The 

'  13  Gray,  481.  istration  of  justice.    It  is  not  enough 

2  This  case  was  subsequently  ap-  that  the  act  charged  may  constitute 

proved  and  followed  by  the  same  one  of  a  series  of  antecedent  events 

court  in  Hoadley  v.  The  Northern  T.  without  which,  as  the  result  proves, 

Co.,  115  Mass.  304,  in  which  the  car-  the  damage  would  not  have  hap- 

rier  was  protected  from  liability  for  pened.     The  legal  damages  which 

loss  by  fire  by  its  contract,  which  pro-  follow  any  wrong  are  only  such  as, 

tection,  however,  it  was  contended,  according  to  common  experience  and 

it  had  forfeited  by  its  delay  in  re-  the  usual  course  of  events,  might 

moving  the  goods.    But  this  conten-  reasonably  be  anticipated.    The  de- 

tion  was  not  sustained  by  the  court,  fendant's   liability  extends  only  to 

which  went  on  to  say  that  "  in  cases  natural  and  probable  consequences, 

of  this  description  the  injury  com-  ...    It  is  the   same  whether   it 

plained  of  must  be  shown  to  be  the  arises  from  the  common  law,  is  se- 

direct  consequence  of  the  defendant's  cured  by  special  contract,  or  results 

negligence.    This,  it  was  said,  is  the  from    the     changed    responsibility 

only  practical  rule  which    can   be  which  takes  place  when, the  carrier 

adopted  by  the  courts  in  the  admin-  becomes  a  warehouseman." 
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Eailroad  v.  Keeves,^  where  the  carrier  also  relied  upon  the  fact 
that  the  goods  were  injured  by  an  extraordinary  overflow. 
This  was  in  turn  met  by  a  charge  of  negligence  on  the  part  of 
the  carrier  in  not  forwarding  the  goods  beyond  the  point  of 
danger  as  soon  as  it  had  agreed  to  do  or  as  soon  as  its  duty 
required  it  to  do  under  the  circumstances  of  threatened  dan- 
.ger.  But  the  principle  upon  which  the  foregoing  cases  were 
decided  was  approved  by  the  court,  and  as  it  was  at  variance 
with  the  general  groundwork  of  the  charge  of  the  court  be- 
low, under  which  the  jury  had  found  a  verdict  for  the  plaint- 
iff, the  case  was  reversed  and  remanded.  It  was  further  held 
that  even  if  the  rkilroad  company  had  contracted  with  the 
plaintiff  to  start  with  his  goods  the  evening  before  the  occur- 
rence, which  would  have  taken  them  beyond  its  influence,  and 
which  the  plaintiff  undertook  to  prove  it  had  agreed  to  do,  it 
would  still  not  be  liable  for  the  loss,  because  the  failure  to 
comply  with  such  a  contract  would  have  been  only  the  remote 
and  not  the  proximate  cause  of  the  loss.  And  these  cases 
were  also  approved  and  followed  in  Daniels  v.  Ballantine,' 
where  the  facts  were  that  the  defendants  having  undertaken 
to  tow  a  barge  from  one  point  on  Lake  Erie  to  another,  after 
having  commenced  the  towage,  stopped  unnecessarily,  as  was 
alleged,  for  three  days  during  Avhich  the  Aveather  was  fair, 
and  at  the  end  of  that  time  resumed  their  trip  with  the  barge 
and  were  overtaken  by  a  storm,  in  which  it  was  lost.  It  was 
held  that  though  if  they  had  not  stopped  on  the  way  the  barge 
would  have  been  taken  through  safely,  yet,  upon  the  principle 
of  the  foregoing  cases,  the  defendants  could  not  be  held  liable. 
Their  reasoning  was  also  expressly  approved  by  the  supreme 
court  of  Michigan  in  the  case  of  The  Eailroad  v.  Burrows,'  in 
which  there  was  a  delay  beyond  the  ordinary  time  in  the 
transportation  of  a  car-load  of  apples,  caused  by  the  injury 
done  to  the  track  of  the  road  by  the  Chicago  fire,  the  great 
accumulation  of  freight  occasioned  thereby  and  the  imperative 
necessity  for  the  transportation  of  relief  goods  in  preference 
to  other  freight  by  the  road,  in  consequence  of  which  delay 
the  apples  were  frozen.     It  was  held  that  the  delay  under  these 

1 10  Wall.  176.    See,  also,  Gleeson        8  23  Ohio  St.  533. 
V.  E.  R.  Co.,  5  Mack.  356 ;  140  U.  8.  435.        8  33  MicK  6. 
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circumstances  was  excusable,  but  tbat  even  if  it  had  not  been 
it  could  not  have  been  considered  as  the  natural  and  proxi- 
mate cause  of  the  loss,  and  that  therefore  the  carrier  would 
not  have  been  liable  if  no  such  reasons  for  the  delay  had  ex- 
isted. / 

§  196.  Same  subject  —  Cases  liolding  contrary  view.-^  Other 
courts  have,  however,  expressly  disapproved  these  cases  and 
have  declined  to  follow  them.  In  Michaels  v.  The  Eailroad,' 
the  facts  were  that  the  railroad  company  had  received  the 
goods  of  the  plaintiff  for  immediate  carriage,  but  instead  of 
i^orwarding  them  at  once  as  was  its  duty,  it  retained  them  for 
several  days,  when  a  flood  came  and  injured  them.  The 
damage  would  not  have  occurred  had  the  company  sent  them 
forward  without  delay,  and  their  only  excuse  for  not  having 
done  so  was  that,  being  a  connecting  road,  it  Avas  not  cus- 
tomary to  ^end  goods  forward  until  it  had  been  furnished  with 
a  bill  of  back  charges  by  the  other  connecting  road.  It  was 
not  contended  but  that  the  flood  was  a  vis  major,  and  that  as 
an  act  of  God  it  would ,  have  been  an  excuse  for  the  injury 
suffered  by  the  goods  but  for  the  negligence  of  the  company 
in  not  sending  them  forward  as  soon  as  it  ought  to  have  done ; 
but  it'Was  held  without  any  reference  to  the  cases  of  Morri- 
son V.  Davis  and  Denny  v.  The  Eailroad,  that  the  company 
had  not  assigned  a  sufficient  reason  for  the  detention  of  the 
goods,  and  that  they  Avere  liable  for  the  loss  by  reason  of  the' 
delay,  though  the  flood  might  have  been  the  proximate  and 
immediate  cause  of  the  loss. 

§  197.  Same  subject. — And  so  in  Ilea!d  v.  Spaulding,'  the 
goods  of  the  plaintiff  were  unreasonably  delayed,  and  while 
awaiting  transportation  were  damaged  by  the  same  flood.  It 
was  conceded  that  the  injury  had  been  caused  by  the  act  of 
God,  and  that  there  had  been  inexcusable  delay,  and  the  only 
question  to  be  determined  was  whether  the  defendant  had  not 
precluded  himself,  by  his  negligence  in  not  sooner  sending, 
forward  the  goods,  from  the  benefit  of  that  defense ;  and  it 
was  held  that  he  had  done  so,  upon  the  broad  ground  that 
the  carrier  in  order  to  avail  himself  of  such  a  defense  must  be 
without  fault;  and  it  was  said  of  the  cases  of  Morrison  v. 

'30N.Y.  564.  2  30N.  Y.  630. 
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Davis  and  Denn^  v.  The  Bailroad,  that,  so  far  as  they  held  a 
contrary  doctrine,  they  were  certainly  in  conflict  with  numer- 
ous adjudged  cases  and  would  greatly  relax  the  rules  as  to 
the  responsibilities  of  carriers,  and  ought  not  to  be  followed. 
The  judgment  of  the  court  below,  which  had  taken  the  same 
view  of  the  question,  was  therefore  affirmed. 

§  198.  Same  subject. —  The  latter  cases  have  since  been  fol- 
lowed in  Bostwiok  v.  The  Eailroad,*  Condict  v.  The  Eailway,^ 
Dunson  v.  The  Eailroad,'  in  the  same  state ;  and  decisions 
to  the  same  effect  have  been  made  in  "Wolf  v.  The  American 
Express  Company,*  Kead  v.  The  Eailroad,'  Pruitt  v.  The  Eail- 
road,"  and  in  The  Michigan  Central  Eailroad  v.  Curtis,'  where 
it  appeared  that  the  goods  had  been  destroyed  by  freezing 
which  would  not  have  occurred  but  for  the  delay  in  the  trans- 
portation; and  although  the  injury  occurred  while  the  goods 
were  in  the  custody  of  another  carrier  to  which  the  defendant 
had  delivered  them  to  complete  the  transportation,  the  de- 
ffendant,  as  the  party  in  fault  by  reason  of  the  delay,  was  held 
liable.  And  in  The  Southern  Express  Company  «.  Womack,^ 
goods  were  delivered  during  the  late  civil  war  to  the  agent  of 
the  company  at  one  of  its  offices  upon  the  line  of  the  railroad 
for  transportation ;  but  owing  to  the  great  accumulation  of 
freight,  the  company  was  unable  to  take  the  goods  upon  its 
car,  and  they  were  permitted  to  remain  at  the  depot  in  charge 
of  the  agent  for  some  twenty  days,  at  the  end  of  which  time 
they  were  captured  by  Federal  troops  and  lost.  Suit  was 
brought  against  the  company,  and  it  was  held  without  refer- 
ence to  any  of  the  foregoing  cases  or  to  any  case  previously 
decided  upon  the  subject,  but  upon  general  principles  of  law, 
the  court  evidently  regarding  the  delay  as  the  causa proxima 
of  the  loss,  that  although  the  captors  of  the  goods  were  to  be 
regarded  as  the  public  enemy,  the  company  was  liable  in  con- 
sequence of  its  delay  in  the  transportation  of  the  goods. 

§  199.  Effect  of  unreasonaMe  delay  upon  insurance.-—  Un- 
reasonable delay  by  the  carrier  has  been  held  to  be  the  same 
in  its  effect  upon  the  insurance  upon  the  cargo  as  a  deviation. 


U5N.Y.  713. 

560  Ma  199. 

254  N.  y.  500. 

•63  Mo.  527. 

»3Laiis.  265. 

'80  IlL  334. 

U3M0.431. 

nHeisk.  256. 
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In  Mount  v.  Larkins '  it  was  so  held  by  Tindal,  0.  J.,  "not 
only  from  the  reason  of  the  thing  itself,"  but  upon  numerous 
authorities  cited  by  him ;  and  the  reason  is  said  to  be,  not  that 
the  risk  is  thereby  increased,  but  because  the  insurer  has, 
without  necessity,  substituted  another  voyage  for  that  which 
was  insured,  and  thereby  varied  the  risk  which  the  under- 
writer took  upon  himself.  If  equivalent  to  a  deviation  as  to 
the  insurer,  it  is  not  perceived  why  it  should  not  be  so  as  to 
the  carrier  himself ;  and  if  it  be  so,  he  should  undoubtedly  be 
held  hable  for  any  loss  which  can  be  traced  to  it,  although  the 
immediate  cause  of  such  loss  may  be  an  inevitable  occurrence 
which  comes  within  the  meaning  of  the  act  of  God ;  for  noth- 
ing is  better  settled  than  that  in  case  of  deviation  the  carrier 
will  be  liable,  no  matter  what  the  immediate  cause  of  the  loss 
may  have  been,  because  the  law  will  trace  the  loss  back  to  th^e 
first  fault  and  will  there  fix  the  liability  for  it,  even  though 
the  immediate  cause  may  have  been  some  violent  and  unavoid- 
able change  or  convulsion  in  nature.  In  other  words,  when- 
ever the  carrier  attempts  to  evade  responsibility  for  the  loss 
by  charging  it  to  such  a  cause,  he  can  be  successfully  met  by 
showing  the  deviation.''  So  the  undoubted  rule  is  that  if  he 
expose  himself  unnecessarily  to  capture  by  the  enemy,  or  to 
danger  of  any  description,  the  law  will  look  beyond  the  mere 
capture  or  other  immediate  occasion  of  the  loss  to  the  fault 
or  imprudence  which  put  him  in  its  way,  and  will  compel  him 
to  bear  the  loss.  And  it  may  be  said  generally,  as  we  have 
seen,  that  in  order  to  be  in  a  condition  to  shield  himself  behind 
the  so-called  act  of  God  or  of  the  public  enemy,  it  must  ap- 
pear that  he  has  been  in  no  fault  by  his  negligence,  impru- 
dence or  want  of  ordinary  foresight  in  exposing  himself  to  the 
danger. 

§  200.  Carrier  res^ponsible  as  in  case  of  deviation. —  It  thus 
appears  that  there  are  many  cases  in  which,  as  is  weU  settled, 
we  may  look  further  than  to  the  mere  immediate  occurrence 
which  has  caused  the  loss,  and  trace  it  back  to  the  fault  from 
which  it  in  fact  originated  and  without  which  it  must  be  pre- 

1 8  Bing.  108.  §  90 ;  Parmalee  v.  Wilks,  23  Barbt 

2  Crosby  v.  Pitch,  13  Conn.  410;    539, 
Davis  V.  Garrett,  6  Bing.  716  j  ante, 
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siimed  that  il  would  not  have  happened';  arid  there  would  seem 
to  be  no  good  reason  why,  if  the  loss  can  be  traced  with  any 
certainty  to  the  fault  of  unreasonable  delay,  the  carrier  should 
not  be  held  responsible  for  it  in  the  same  manner  as  he  would 
be  for  the  fault  of  unnecessary  deviation  or  unnecessary  or 
reckless  exposure  to  danger  from  the  public  enemy  or  the  acts 
of  God. 

§  201.  The  degree  of  diligence  to  Tte  exercised  iy  the  carrier 
when  the  goods  have  ieen  overtaken  hp  disaster. — When  disas- 
ter has  overtaken  the  carrier  from  some  inevitable  cause  which 
would  bring  the  case  within  the  legal  exception  to  his  liability, 
if  the  goods  have  not  perished  thereby,  duties  still  remain  to 
be  performed  by  him  before  ho  can  entitle  himself  to  the  claim 
of  exemption  from  such  liability.  As  he  is  required  to  exer- 
cise a  due  degree  of  diligence  and  caution  to  avoid  the  danger; 
so,  when  it  has  overtaken  him  without  his  fault,  his  obligation 
of  preservation  and  safe  custody  still  continues,  if  the  goods 
have  not  been  destroyed.  If,  for  instance,  his  vessel  has  been 
sunk  or  cast  ashore,  or  in  any  way  disabled  by  one  of  those  occur- 
rences known  as  the  acts  of  God,  if  the  goods  have  not  been 
lost  but  remain,  though  in  a  condition  of  perU,  he  cannot 
abandon  them  to  their  fate,  and  escape  the  responsibility' by 
the  plea  that  they  were  lost  or  destroyed  by  the  storm  or  other 
inevitable  casualty.  It  therefore  becomes  a  question  of  im-. 
portance  to  determine  what  degree  of  diligence,  skiU  and 
capacity  he  is  required  to  apply  in  such  cases,  in  order  to  save 
the  goods  from  loss  or  further  damage.  This  question  has 
been  repeatedly  passed  upon  by  the  courts,  and  it  may  be  con- 
sidered as  the  settled  law  that  all  that  can  be  required  of  him 
in  such  an  emergency  is  the  exercise  of  a  reasonable  amount 
of  skill  and  diligence,  and  that  he  shall  do  all  that  is  reasonably 
and  practically  possible  to  insure  the  safety  of  the  goods. 
The  very  question  was  brought  before  the. court  in  the  case  of 
Nashville,  etc.  E.  E.  v.  David.'  In  the  lower  court  the  Jury 
had  been  instructed  that  the  law  required  of  the  carrier,  ia 
such  a  predicament,  to  use  all  the  diligence  which  human 
sagacity  could  suggest  in  protecting  the  property.  But  the 
supreme  court  ruled  that  this  was  erroneous,  and  held  the  law 

>  6  HeJsk,  361 ;  supra,  §  184 
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to  be  that,  in  case  of  such  accident  or  emergency,  the  carrier 
is  bound  to  use  such  means  as  would  suggest  themselves  to 
and  be  within  the  knowledge  ol'  well-informed  and  competent 
business  men  in.  such  positions,  and  such  diligence  as  prudent, 
skillful  men  engaged  in  that  kind  of  business  might  fairly  be 
expected  to  use  under  like  circumstances,  which  should  be  ac- 
tively used  to  protect  and  secure  the  property  confided  to  their 
care.  "  It  would  be  impossible,"  say  the  court, "  for  all  the  roads 
of  the  country  to  command  employees  possessing  the  highest 
human  sagacity,  /nor  does  the  law  make  any  such  stringent  and 
unreasonable  demand  upon  them  in  order  to  shield  them  from 
liability  in  a  case  like  the  present."  The  duty  of  the  carrier 
in  such  cases  was  stated  in  very  nearly  the  same  language  in. 
Morrison  v.  Davis,'  which  was  approved  by  the  supreme  court 
of  the  United  States  in  The  Railroad  v.  Beeves,^  as  expressing 
the  true  rule  upon  the  subject. 

sioned  by  the  act  of  God,  they  cannot, 
on  the  happening  of  such  an  event; 
abandon  the  property.  What  degree 
of  care  and  diligence  at  such  a  time 
is  required  in  caring  for  and  pi-otect- 
ing  the  property  from  injury  and 
loss?  The  plaintiffs  insist  that  the 
carrier  is  required  to  bestow  the 
highest  degree  of  care,  an^d,  if  he  fails 
to  exercise  all  possible  diligence,  and 
injury  occurs  by  reason  thereof,  he 
is  liable.  In  Gille^ie  v.  Railway  Co., 
6  Mo.  App.  554,  the  court,  in  consid- 
ering the  degree  of  diligence  required 
of  a  common  carrier  as  against  an 
act  of  God,  say :  '  By  these  instruc- 
tions the  difference  between  the  re- 
sponsibility of  the  carrier  as  against 
the  act  of  God  and  as  against  these , 
peiils  which  the  carrier  is  answer- 
able for  is  ignored.  The  carrier  is 
held  by  the  instructions  to  the  high- 
est degree  of  foresight  and  care  as 
against  an  act  of  God ;  but  the  law 
imposes  on  him  no  such  liability.  It 
has  been  truly  said  there  is  hardly 
any  act  of  God,  ia  a  legal  sense, 
which  an  exhaustive  circumspection 
might  not  anticipate,  andsupposable 


1  30  Penn.  St.  171. 

2 10  Wall.  176. 

In  Black  v.  Eailroad  Co.,  —  Neb. 
— ,  46  N.  W.  Rep.  438,  a  train  loaded 
with  hogs  became  obstructed  by  an 
unprecedented  snowstorm  and  many 
of  the  hogs  perished.  The  question 
was  as  to  the  degree  of  care  which 
the  carrier  was  bound  to  exercise  to 
get  the  hogs  out  of  the  cars  and  into 
a  place  of  safety.    Said  the  court : 

"  The  i-ule  seems  to  be  that  a  car- 
rier of  live  stock  is  an  insurer  of  the 
safety  of  the  property  while  it  is  in 
his  custody,  subject  to  certain  well- 
defined  exceptions.  He  is  not  liable 
for  injuries  resulting  unavoidably 
from  the  nature  and  propensities  of 
tlie.property,  nor  for  damages  result- 
ing from  the  act  of  God  or  the  pub- 
lic enemy.  The  evidence  brings  this 
case  within  the  exception  to  the  gen- 
eral rule.  An  unprecedented  snow- 
storm, of  such  violence  as  to  obstruct 
the  moving  of  trains,  falls  within  the 
■term  '  act  of  God.'  Ballentine  v.  Rail- 
road Co.,  40  Mo.  491 ;  Pruitt  v.  Rail- 
road Co.,  63  Mo.  537.  While  carriers 
are  not  insurers  against  loss  ooca- 
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§  202.  Same  subject.— And  in  IS'ugeTit  v.  Sraith,>  which  was 
the  case  of  a  ship  at  sea  caught  in  a  storm,  and  the  question 


diligence  not  avert  the  con<!equence 
of ;  so  that  the  doctrine  would  end 
in  making  the  earner  responsible  for 
acts  of  God,  whei^,  by  law,  the  pas- 
senger and  not  the  carrier  assumed 
the  risk.  It  has  been  said  that  to 
make  the  rule  a  working  rule,  and 
give  to  the  carrier  the  practical  ben- 
efiit  of  the  exemption  which  the  law 
allows  him,  he  must  be  held,  in  pre- 
venting or  averting  the  effect  of  the 
act  of  God,  only  to  such  foresight 
and  care  as  an  ordinarily  prudent  per- 
son or  company  in  the  same  business 
would  use  under  all  the  circum- 
stances of  the  case.'  We  have  care- 
fully examined  the  numerous  au- 
thorities bearing  upon  the  question, 
and  the  rule  established  by  the  ad- 
judicated cases  is  that  the  carrier  is 
required  to  exercise  ordinary  or  rea- 
sonable care  and  diligence  to  secure 
the  property  committed  to  his  cus- 
tody from  loss  or  damage,  in  order 
to  protect  himself  from  injury  aris- 
ing from  the  act  of  God.  If  his  neg- 
ligence contributes  to  the  injury  he 
cannot  claim  exemption  from  liabil-< 
Ity;  Morrison  v.  Davis,  20  Pa,  St. 
171 ;  Railroad  Co.  v.  Reeves,  10  Wall. 
176 ;  Railroad  Co.  v.  David,  6  Heisk. 
861 ;  Denny  v.  Railroad  Ca,  13  Gray, 
481;  Swetland  v.  Railroad  Co.,  103 
Mass.  276 ;  Railroad  Co.  v.  Anderson, 
6  Amer.  &  Eng.  R.  Cas.  407 ;  Gleeson 
V.  Railroad  Co.,  28  id.  202  (140  U.  S. 
435);  Ballentine  v.  Railroad  Co.,  40 
Ma  491 ;  Pruitt  v.  Railroad  Co.,  62 
Mo.  527 ;  Hutch.  Carr.  §g  201,  202. 

"In  the  instructions  given  the  rule 
is  stated  that,  if  the  defendant  did 
not  use  ordinary  care  in  protecting, 
caring  for  and  transporting  the  hogs, 
it  was  liable.  We  were  at  first  in- 
clined to  believe  that  the  instructions 
were  faulty  on  account  of  the  using 


of  the  word  'ordinary,'  but,  after 
further  considei  ati  in,  we  are  satis- 
fied that  there  is  uo  substantial  dif- 
ference between  ordinary  care  and 
reasonable  care.  It  seems  that  the 
words  are  interchangeably  used. 
Kendall  v.  Brown,  74  IlL  333;  Fallon 
V.  City  of  Bost»n,  3  Allen,  38;  Neal 
V.  Gillette,  33  Conn.  436.  Under  the 
testimony  there  was  but  one  contro- 
verted fact  to  submit  to  the  jury, 
and  that  was  whether  the  defendant 
was  guilty  of  negligenca  The  in- 
structioEG,  taken  as  a  whole,  stated 
the  law  applicable  to  the  case,  and 
fairly  submitted  to  the  jury  the  ques- 
tion of  negligence.  The  only  conclu- 
sion that  could  have  been  drawn  from 
the  testimony  was  that  the  storm 
was  extraordinary  and  unprece- 
dented for  that  season  of  the  year. 
While  the  charge  of  the  court  did 
not  state  in  so  many  words  that  the 
act  of  God  must  have  been  the  im- 
mediate or  proximate  cause  of  the 
loss  in  order  to  excuse  the  company 
from  liabUity,  yet  that  was  the  plain 
purport  of  the  language  used  in  the 
fifth  pai-agraph.  Tlie  jury  could  not 
fail  to  understand  from  that  instruc- 
tion that,  if  the  defendant  did  not 
use  ordinary  care,  the  negligence  of 
the  defendant  was  the  proximate 
cause  of  the  loss,  and  that  the  plaint- 
iffs were  entitled  to  damages." 

In  Feinberg  v.  Railroad  Ca,  52 
N.  J.  L.  451,  the  carrier  was  held 
liable  under  like  circumstances 
whei-e,  during  the  detention,  it  put 
cows  and  young  calves  in  cattle- 
sheds,  where  many  were  frozen, 
while  it  had  wai-mer  and  sufficient 
horse-sheds  at  its  disposal  unoccu- 
pied. 

1 1  Law  R.  Com.  P.  Div.  423. 
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being  as  to  the  degree  of  care  whicli  was  required  of  the  car- 
rier ia  respect  to  the  goods  in  his  charge  to  protect  him  from 
a  loss  arising  from  the  act  of  God,  it  was  said  by  Cockburn, 
C.  J.,  that  "if  he  uses  all  the  known  means  to  which  prudent 
and  experienced  carriers  ordinarily  have  recourse,  he  does  all 
that  can  be  reasonably  required  of  him ;  and  if  under  such  cir- 
cumstances he  is  overpowered  by  the  storm  or  other  natural 
agency,  he  is  within  the  rule  which  gives  immunity  from  such 
vis  major  as  the  act  of  God."  And  in  the  case  of  The  Gener- 
ous,' it  was  said  that  the  carrier  would  be  protected,  if,  being 
in  peril,  he  used  all  practicable  endeavors  to  surmount  the 
difficulties  which  on  fair  trial  he  found  insurmountable  —  not 
aU  the  endeavors  which  the  wit  of  man,  as  it  exists  in  actual 
understanding,  might  suggest,  but  such  as  might  reasonably 
be  expected  from  a  fair  degree  of  discretion  and  an  ordinary 
knowledge  of  business.  .But  in  The  Propeller  Niagara  v. 
Cordes,^  it  was  held  by  Clifford,  J.,  in  delivering  the  opinion 
of  the  court,  that  in  such  cases  it  was  the  duty  of  the  master 
of  the  vessel  "  to  take  all  possible  care  of  the  goods,"  and  that 
"  he  was  responsible  for  every  loss  or  injury  which  might  have 
been  prevented  by  human  foresight,  skill  and  prudence ; "  and 
such  was  the  opinion  of  Story,  J.,  in  King  v.  Shepherd.'  Eut 
according  to  the  more  recent  cases  which  have  been  cited,  this 
was  stating  the  rule  rather  too  strongly.  And  in  this  case,  as 
in  others,  the  carrier's  liability  is  to  be  determined  in  the  light 
of  the  circumstances  as  they  appeared  to  him  at  the  time,  and 
not  in  the  clearer  light  that  often  presents  itseilf  when  the 
emergency  has  passed  away  and  events  are  seen  in  different 
relations.'' 

§  202a.  Burden  of  proof  as  to  carrier's  contributory  n-egli- 
gence. —  Where  the  claim  is  made  that,  notwithstanding  the 
intervention  of  an  act  of  God,  the  loss  would  not  have  hap- 
pened but  for  the  negligence  of  the  carrier,  as  in  unreasonably 
delaying  or  exposing  the  goods,  the  burden  of  proving  such 
negligence  is,  according  to  the  weight  of  authority,  upon  him 
who  affirms  it.* 

'3Dodson,324.  8S.'Eep.754;  Eailroad Co. u. KeUogg, 

=21  How.  7.  94  U.  a  475 ;  Blythe  /y.  Railway  Co., 

'S  Story,  358.  15  Colo.  333. 

*  Smith  V.  Railway  Co.,  —  Ala,  — ,       »  See  post,  §  766  et  seq. 
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§  2025.  Act  of  God  ivill  not  exctise  if  carrier  lias  wrongfuMy 
refused  to  deliver  goods. —  The  act  of  God- which  would  other- 
wise excuse  will  not  relieve  the  carrier  where  the  goods  are 
destroyed  after  he  has  wrongfully  refused  to  deliver  them  to 
the  consignee  upon  presentation  of  the  bill  of  lading.' 

Ill  CAEEIER  NOT  LIABLE  FOR  LOSSES  ARISING  FROM  ACTS  OP 
THE  PUBLIC  ENEMY. 

§  203.  Exception  of  losses  arising  from  fhe  acts  of  the  public 
enemy. —  The  only  other  exception  early  made  by  the  law  in 
favor  of  the  carrier  is  of  losses  arising  from  capture  by  the 
public  enemy,  or,  as  it  is  generally  expressed,  by  the  king's 
enemies ;  and  by  the  word  enemies  in  this  connection  is  to  be 
understood  the  public  enemies  of  the  country  of  the  carrier 
and  not  of  the  owner  of  the  goods.  So  that  if  the  goods  be 
intrusted  to  a  foreign  carrier  whose  country  is  at  war  with 
another  and  he  is  captured  by  the  latter,  it  is  a  loss  by  the 
public  enemy  w;hich  will  excuse  him.^ 

§  204.  Reason  for  this  exception.^-  This  exception  is  said  to 
have  been  made  in  the  carrier's  favor  because  of  the  exceed- 
ing hardship  which  it  would  have  imposed  upon  him  to  compel 
him  to  pay  for  losses  when  he  could  have  no  recourse  or  rem- 
edy over  against  those  who  had  brought  the  loss  upon  him ;, 
and,  therefore,  it  is  said  that  the  enemy  must  be  the  king's 
enemy  or  the  public  enemy,  and  not  those  merely  who  engage 
in  mobs,  riots,  insurrections  and  the  like ;  for  against  them  he 
might  have  his  remedy  by  proceeding  against  the  hundred. 
But  what  appears  a  more  plausible  reason  is  that  there  could 
be  but  little  if  any  danger  of  his  combining  with  the  common 
public  enemy  to  defraud  the  owner  of  the  goods  by  a  pre- 
tense of  being  robbed,  while  the  danger  of  such  combinations 
with  ordinary  thieves  and  robbers  was  more  to  be  appre- 
hended. But  the  reason  for  the  exception  or  for  its  being 
confined  to  the  public  or  common  enemy  can  be  of  no  interest 
at  this  day  except  as  a  matter  of  curious  legal  history.  The 
law  has  been  settled  for  centuries  that  losses  by  thieves  or 
robbers  and  mobs  and  riots  are  to  be  borne  by  the  carrier  un- 

1  Richmond,  etc.  E.  Co.  u  Benson,  2  Russell  v.  Neiman,  17  Com.  B. 
—  Ga.  — ,  12  S.  B.  Rep.  357.  (N.  S.)  163. 
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less  he  has  protected  himself  from  such  liability  by  his  contract 
"  For  though  the  force  be  never  so  great,  as  if  a  multitude  of 
people  should  rob  him,  nevertheless  he  is  chargeable.  And 
this  is  a  politic  establishment  contrived  by  the  poHcy  of  the 
law  for  the  safety  of  all  persons,  the  necessity  of  whose  affairs 
oblige  them  to  trust  these  sorts  of  persons,  that  they  may  be 
safe  in  their  ways  of  dealing ;  for  else  these  carriers  might 
have  an  opportunity  of  undoing  all  persons  that  had  any  deal- 
ings with  them  by  combining  with  thieves,  etc.,  and  yet  doing 
it  in  such  a  clandestine  manner  as  would  not  be  possible  to  be 
discovered.  And  this  is  the  reason  the  law  is  founded  upon 
in  that  point."  ' 

§  205.  Who  a/repvl)lic  enemies — Mobs — Eioters — Strilcers — 
Thieves  —  Pirates. —  Losses,  therefore,  which  are  occasioned 
by  the  depredations  or  the  violence  of  mobs,  rioters,  "strikers," 
thieves  and  the  like,^  however  much  they  may  be  in  some  sense 
the  common  enemies  of  the  country,  do  not  come  within  the 
exception;  nor  do  losses  by  robbers,  whether  upon  the  high- 
way or  upon  the  sea.'  So  the  wilful  and  unlawful  destruction 
of  the  property  by  Fnited  States  soldiers,  not  acting  in  the 
line  of  their  duty,  is  not  a  loss  by  the  act  of  the  public  enemy.* 
But  pirates  are  regarded  as  the  common  enemy  of  all  man- 
kind —  hastes  humani  generis  —  and  are  therefore  considered 
as  enemies  of  the  king;  and  hence  losses  by  them  are  regarded 
as  coining  within  the  exception,  although  piracy  is  in  fact 
nothing  more  than  robbery  or  a  forcible  depredation  upon  the 
sea,  cmimo  fwra/ndi? 

1  Coggs  V.  Bernard,  2  Ld.  Eaym.  *  Seligman  v.  Armijo,  1  N.  Mex. 

909.  459. 

2 "  Strikers "  are   not    the   public  5  Story  on  Bail  §  526 ;  Pickering  v. 

enemy,  so  as  to  excuse  the  carrier  for  Barkley,  Style,  132.     The  report  of 

a  destruction  of  property  by  them,  this  case  is  as  follows :     Pickering 

Hall  V.  Eailroad  Co.,  14  Phila  414.  brought  an  action  of  covenant  upon 

Though  then-  interference  may  ex-  a  deed  of  covenants  of  charter-party, 

cuse  a  delay  in  dehvery.    Geismer  v.  -whereby  it  was  covenanted  that'the 

Railway  Co.,  102  N.  Y.  563 ;  Lake  defendant,  in  consideration  of  a  cer- 

Shore  R'y  Co.  v.  Bennett,  89  Ind.  457 ;  tain  sum  of  money  agreed  to  be  paid 

Pittsburgh  R  Co.  v.  HoUowell,  65  to  the  defendant  for  freight  of  a  ship, 

Ind.  188 ;    Pittsburgh  R  E.  Co.  v.  should  make  such  a  voyage  and  bear 

Hazen,  84  ILL  36 :  Haas  v.  Railroad  aU   the   losses   and  damage  which 

Co.,  81  Ga  792.  should  befall  the  ship  or  merchandifes 

'Morse  v.  Slue,  1  Ventris,  190.  in  her,  excepting  omly  perils  of  the 
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§206.  Same  subject — Bebellion  —  Revolution. —  But  rebel- 
lion may  grow  into  revolution  and  assume  the  proportions  of 
a  war  which  may  entitle  those  in  revolt  to  the  acknowledg- 
ment of  belligerent  rights  from  other  nations.  In  such  cases 
carriers  of  either  belligerent  would  stand  in  the  relation  of 
public  enemy  to  the  other  and  would  be  entitled  to  the  pro- 
.tection  of  the  rule  which  exonerates  them  from  losses  by  the 
public  enemy.  Such  was  the  case  of  our  Eevolutionary  war, 
and  so  it  has  been  held  of  the  various  revolts  of  the  Spanish 
colonies  in  America.'  And  where  hostilities  between  the  peo- 
ple of  two  sections  of  the  same  country  become  so  serious  and 
flagrant  as  to  acquire  the  character  of  a  war,  and  the  combat- 


sea,  and  declares  that  the  defendant 
had  not  performed  his  agreement, 
and  for  this  he  brings  his  action.  The 
defendant  pleads  that  in  the  making 
of  his  voyage  upon  the  sea,  the  ship 
was  taken,  per  guosdam  ignotos 
homines  bellicosos,  whereby  he  was 
hindered  in  making  of  the  voyage  ac- 
cording to  his  agreement  To  this 
plea  the  plaintifiE  demurs.  The  ques- 
tion was,  in  regard  that  in  the  charter- 
party  perils  of  the  sea  were  excepted, 
whether  the  taking  of  the  ship  by 
these  unknown  men  of  war  should  be 
aocompted  a  peril  of  the  sea  or  not, 
according  to  the  meaning  of  mer- 
chants. Twisden,  of  counsel  with  the 
plaintiff,  held  it  should  not,  and  so 
the  plea  was  not  good,  and  that  there- 
fore the  plaintiff  ought  to  have  judg- 
ment, and  said  that  this  was  not  a 
danger  of  the  sea,  but  a  danger  upon 
the  sea ;  secondly,  he  said  the  pai-ty 
(it  may  be)  might  have  prevented  it 
by  vigilancy  or  by  making  resistance ; ' 
and  so  it  may  be  it  was  his  own  fault 
the  ship  was  taken ;  thh-dly,  the  men 
of  war  that  took  the  ship  were  perad- 
yenture  Englishmen,  and  then  the 
defendant  is  not  to  be  excused,  for  he 
may  have  his  remedy  for  what  he  is 
damnified  against  them ;  and  cited  33 
H.  6,  f ol.  1,  and  prayed  judgment  for 
the  plaintiff.     Hale    (Sir   Matthew 


Hale),  of  counsel  with  the  defendant, 
held  that  to  be  taken  and  robbed  by 
pirates  is  a  danger  of  the  sea,  even  as 
tempestuous  winds  and  shelfs  and 
rocks  are ;  and  secondly,  to  that  it  is 
said  the  pirates  may  be  Englishmen; 
we  are  not  able  to  say  of  what  nation 
they  were,  and  therefore  our  plea  is 
good  in  that  point  also ;  and  prayed 
judgment  for  the  defendant  Roll, 
justice,  said  it  was  not  well  pleaded 
to  say  per  homines  ignotos.  Bacon, 
justice,  said :  The  defendant  doth  not 
show  that  he  and  his  ship  was  car- 
ried per  locos  incognitos,  as  he  should 
have  shown.  But  Roll,  justice,  an- 
swered that  it  may  be  the  sliip  is  yet 
kept  upon  the  sea,  but  I  suppose  that 
pirates  are  perils  of  the  sea ;  and  to 
this  pvurpose  a  certificate  of  mer- 
chants was  read  in  com-t,  that  they 
were  so  esteemed  among  merchants. 
Yet  the  court  desired  to  have  Granly, 
the  master  of  the  Trinity  House,  and 
other  suflScient  merchants,  to  be 
brought  into  court  to  satisfy  the  court 
viva  voce  Friday  next  following. 
Judgment  was  given  this  term,  nil 
capiat  per  billam,  because  the  taking 
by  pirates  are  aocompted  perils  of 
the  seas. 

1  United  States  v.  Palmer,  8  Wheat 
610;  Mauran  v.  Ins.  Co.,  6  Wall  1; 
Nesbitt  V.  Lushington,  4  Term,  788. 
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ants  treat  each  other  as  enemies  with  a  recognition  of  bellig- 
erent rights,  they  are  public  enemies  within  the  meaning  of 
this  exception.  Such  was  the  late  war  between  the  United 
States  government  and  what  were  called  the  Confederate 
States,  which  attempted  to  secede  from  it.^  Several  cases  in- 
volving the  liability  of  the  carrier  where  the  goods  intrusted 
to  him  were  lost  by  capture  by  the  contending  military  forces 
in  that  contest  have  come  before  the  courts.  During  the  wsiv 
it  was  brought  directly  to  the  consideration  of  the  supreme 
court  of  Kentucky  in  the  case  of  Bland  v.  The  Adams  Express 
Company.^  Goods  intrusted  to  thait  company  f6r  carriage  had 
been  forcibly  taken  from  it  by  what  were  known  as  Confed- 
erate soldiers,  in  arms  against  the  government,  and  this  fact 
was  relied  upon  in  its  defense  in  the  suit  to  recover  for  the 
loss.  Eobertson,  C.  J.,  considered  the  defense  valid.  "  "War," 
gaid  he,  "  is  either  international  or  civil,  foreign  or  domestic. 
Insurrection,  however  violent  or  formidable,  is  not  war.  Civil 
war  is  preceded  by  insurrection,  which  becomes  magnified  and 
matured  into  war  in  the  legitimate  sense.  And  when  so  char- 
acterized, the  parties  are  belligerents  and  respectively  entitled 
to  belligerent  rights." '  In  The  Southern  Express  Company 
V.  Womaok  *  the  facts  were  the  same,  except  that  the  relations 
of  the  carrier  and  the  captors  were  reversed,  the  latter  being 
in  this,  instance  the  troops  of  the  government ;  and  it  was  held 
that,  whatever  might  have  been  the  political  relations  in  which 
the  parties  stood  to  each  other  as  an  abstract  proposition,  the 
fact  that  those  upon  either  side  of  the  dividing  line  were  en- 
gaged in  flagrant  war  and  treated  each  other  as  enemies  neces- 
sarily made  them  public  enemies  in  the  understanding  of  the 
contracting  parties,  and  the  carrier  was  not  therefore  to  be  re- 
garded as  an  insurer  against  loss  that  might  occur  by  the  act 
of  the  hostile  forces.  And  it  has  been  held  that  the  Confed- 
erate forces  were  neither  robbers  on  land  nor  pirates  at  sea.' 
A  different  opinion,  however,  has  been  expressed  by  the  su- 
preme court  of  Maine.* 

,  'The  Prize  Cases,  3  Black,  635;        3 Franks  Keith, 3 Bush,  123;  Lewis 
Thorington   u    Smith,    8   WalL    1;    u  Ludwick,  6  Cold.  368. 
Nashville,  etc.  E.  E.  Co.  v.  Estes,  10       *  1  Heisk.  356 ;  ante,  §  197. 
Lea,  747.  6  Fifield  v.  Ins.  Co.,  47  Penn.  St  166  j 

2 1  Duyall,  383.  Mauran  v.  Ins.  Co.,  6  WalL  1. 

6  51  Me.  465. 
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§207.  Same  sulject  —  Declaration  of  war  not  necessary  if 
actual  hostilities  exist. —  It  is  not  necessary,  to  constitute  the 
relation  of  public  enemy  between  the  carrier  and  his  captors, 
that  there  should  be  an  open  declaration  of  war  between  the 
two  countries  to  which  they  belong.  The  existence  of  actual 
hostilities  IS  sufficient  to  constitute  the  relation  of  public  ene- 
mies, and  all  persons  within  the  respective  hostile  territories 
are  enemies  of  each  other,  whether  in  arms  or  not,  and  what- 
ever may  be  their  personal  dispositions  towards  the  contend- 
ing parties.* 

§  208.  Carrier  liable  if  loss  ly  pieblic  enemy  caused  ly  Ms 
negligence  or  deviation. —  The  same  qualification  exists  in  ref- 
erence to  the  exemption  of  the  carrier  from  loss  by  the  act  of 
an  enemy  as  has  already  been  stated  in  regard  to  a  loss  by  the 
act  of  God ;  that  is,  that  in  order  to  be  available  as  a  defense 
it  must  not  appear  that  the  carrier  has  been  guUty  of  negli- 
gence or  temerity  in  not  avoiding  or  in  bringing  about  the 
capture.  If  in  the  course  of  deviation  he  be  captured  and  the 
goods  be  lost,  he  is  responsible ;  for,  as  has  been  said,  the  law 
will  trace  back  the  loss  to  the  first  fault  to  which  it  is  attrib- 
utable. Parker  v.  James  ^  was  this  very  case  of  a  capture  in 
the  course  of  a  deviation,  and  yet,  as  said  by  Tindall,  C.  J.,  in 
Davis  V.  Garrett,'  no  such  ground  of  defense  was  even  sug- 
gested. So  if  he  were  to  land  upon  the  enemy's  coast ;  or, 
being  aware  of  his  proximity,  made  no  effort  to  escape  or  took 
no  precautions  to  avoid  him ;  or  if,  having  the  choice  of  two 
routes,  he  took  that  which  was  the  more  dangerous ;  *  or  if  he 
exposed  them  to  capture  by  an  inexcusable  or  unreasonable 
delay.' 

§209.  Same  subject  —  May  carrier  slww  that  loss  toould 
have  happened  without  his  negligence  or  deviation. —  But  sup- 
pose there  has  been  a  deviation  or  delay  or  negligence  of  any 
other  kind  on  the  part  of  the  carrier,  and  the  goods  are  de- 
stroyed by  an  act  of  God  or  of  the  public  enemy  while  such 
deviation,  delay  or  other  cause  resulting  from  his  negligence 

1  The  Prize  Cases,  supra,  Alexan-  *  Express  Co.  v.  Kovmtze,  8  Wall.' 
der's  Cotton,  3  Wall.  404  Si3. 

2  4  Camp.  113.  6  Southern  Express  Co.  v.  Womack, 

3  6  Bing.  716.  sapra;  Holladay  v.  Kennard,  13  Wall 

354. 
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is  still  operative,  and  which,  without  more  being  shown, 
would  compel  him  to  bear  the  loss,  would  it  be  competent  for 
him  to  show  that  such  loss  would  have  occurred  in  any  event 
and  though  he  had  not  committed  the  fault  or  been  guilty  of 
the  negligence?  Suppose,  for  instance,  that  he  has  unneces- 
sarily deviated  from  the  usual  and  proper  route,  which  has 
caused  delay,  or  that,  without  deviating,  he  has  improperly 
delayed  upon  his  journey,  or  has  failed  for  an  unreasonable 
time  to  put  the  goods  in  transit,  and  during  such  deviation  or 
the*delay  caused  thereby,  or  that  upon  any  part  of  his  rout*e 
after  the  improper  delay  or  failure  to  ship  the  goods  in  rea- 
sonable time,  they  are  lost  by  a  flood  or  a  tempest,  would  he 
be  permitted  to  show  that  the  same  loss  would,  in  all  human 
probabihty,  have  occurred  or  must  have  occurred  even  had  he 
done  his  whole  duty,  and  thus  bring  himself  within  the  bene- 
fit of  the  exception  of  the  acts  of  God?  It  is  certain  that  it 
will  be  no  answer  to  the  action  to  say  that  the  loss  might  have 
occurred  even  if  there  had  been  no  deviation,  delay,  disobedi- 
€nce  of  instructions,  or  other  fault  or  carelessness  on  his  part. 
In  Davis  v.  G-arrett,^  as  we  have  seen,  the  contention  was  that 
the  deviation  by  the  master  of  the  vessel  was  not  a  cause  of 
the  loss  sufficiently  proximate  to  entitle  the  plaintiff  to  re- 
cover, inasmuch  as  the  loss  might  have  been  occasioned  by  the 
same  tempest  if  the  vessel  had  proceeded  in  her  direct  course. 
The  answer  to  this  was  that  no  wrong-doer  can  be  allowed  to 
apportion  or  qualify  his  own  wrong,  and  that  as  a  loss  had 
actually  happened  whilst  his  wrongful  act  was  in  operation 
and  force,  and  which  was  attributable  to  his  wrongful  act,  he 
■could  not  set  up  as  an  answer  to  the  action  the  bare  possibility 
of  a  loss  if  his  wrongful  act  had  never  been  done.  "  It  might 
admit  of  a  different  construction,"  it  was  said,  "  if  he  could 
show  not  only  that  the  same  loss  might  have  happened  but 
that  it  must  have  happened  if  the  act  complained  of  had  not 
been  done." 

%  210.  Bame  subject. —  But  can  it  ever  be  made  certain  that 
the  same  loss  would  have  happened  if  there  had  been  no  de- 
viation Or  delay?  It  certainly  cannot  be  predicated  of  any 
voyage  that  it  is  the  same  as  if  it  had  been  commenced  at  a 


i6Bing.  716;aJife,  §191. 
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different  time,  or  that,  notwithstanding  a  deviation,  it  is  tlie 
same  that  it  would  have  been ;  or  that  the  goods  transported 
in  a  certain  way  or  at  a  certain  time  would  have  been  exposed 
to  exactly  the  same  dangers  to  which  they  were  exposed 
when  transported  in  another  way  or  at  another  time.  It  is 
■  impossible  to  say  with  certainty  that  every  circumstance  of 
time,  place,  weather  and  exposure  to  peril  of  every  kind  would 
have  been  the  same,  and  the  question  whether  they  would 
have  been  must  necessarily  be  one  of  speculation,  with  more 
or  less  approach  to  certainty  according  to  circumstances. 
Hence  it  has  been  held  that  deviation  (and  for  that  purpose 
delay  is  deviation)  absolutely  discharges  the  ilrisurer  from  his 
obligation.  "  If  the  chance  is  varied  or  the  voyage  altered 
by  the  fault  of  the  owner  or  master  of  the  ship,  the  insurer 
ceases  to  be  liable." '  If,  therefore,  the  owner  of  the  goods  has 
insured  them  against  loss  by  the  act  of  God  or  the  public  enemy, 
and  loses  the  benefit  of  his  policy  by  the  fault  or  negligence 
of  the  carrier,  the  latter  must  make  good  to  him  his  loss ;  and 
if,  instead  of  insuring,  he  chooses  to  take  upon  himself  the 
risk  of  such  losses,  the  carrier  would  seem  to  be  hable  to  him 
upon  the  same  principle.  The  exact  question,^  however,  seems 
never  to  have  been  settled  by  the  authorities.^ 

§  210a.  Hffect  of  war  on  contract  of  ca/rriage. —  Another 
excuse  which  the  law  allows  the  carrier  for  the  non-perform- 
ance of  his  contract  for  the  transportation  of  the  goods  should 
be  here  alluded  to.  If  after  having  entered  into  such  a  con- 
tract, hostilities  should  commence  between  his  country  and 
that  to  which  the  goods  are  to  be  carried,  it  would  operate  as 
a  legal  prohibition  upon  its  execution  and  its  non-performance 
would  of  course  be  executed.  The  object  of  belligerents  be- 
ing to  cripple  each  other's  commerce,  war  of  itself  operates 
as  an  interdiction  of  commercial  intercourse,  and  will  dissolve 
all  contracts  of  affreightment  for  the  carriage  of  goods  from 
one  to  the  other.  And  this  will  be  the  effect  without  any 
formal  declaration  of  war.'    But  this  does  not  relieve  the  car- 

I  Lord  Mansfield  in  Pelly  v.  Royal,    posito  v.  Bowden,  7  El.  &  BL  762;  4 

etc.  Ass.  Co.,  1  Burr.  341.  id.  963;  Reid  v.  Hoskins,  5  id.  729; 

s  Story  on  Bail.  §  418d.  S.  c.  6  id.  953;  Baker  v.  Hodgson,  3 

3  The  Prize  Cases,  3  Black,  685;     M.  &  Sel.  267 ;  Griswold  u.  Wadding- 

The  Teutonia,  L.  E.  8  Adm.  894;  Es-    ton,  16  Johns.  488;  Montgomery  v. 

232 


WHEN   CAEEIEE   NOT   LIABLE.  [§§  310J-210(?. 

rier  from  his  duty  to  preserve  the  goods  for  the  owner;  and 
if  the  restraint  be  merely  temporary,  as  an  embargo,  the  eon- 
tract  will  not  be  dissolved,  and  after  its  removal  must  be  per- 
formed as  though  it  had  not  intervened.^ 

IV.  CAEEIEE  NOT  LIABLE  FOE  LOSSES  FROM  THE  ACTS  OF  THE 
PUBLIC  AUTHOEITY. 

§  2105.  Carrier  protected  if  hss  caused  ty  public  authority. 
Like  every  other  person,  the  carrier  is  bound,  both  by  duty 
and  necessity,  to  respect  and  yield  to  the  paramount  public 
authority  in  power  at  the  place  where  his  undertaking  is  to  be 
performed.  If,  therefore,  without  his  fault  or  neglect,  the 
goods  are  lost  or  injured  by  the  act  or  mandate  of  the  public 
authority,  the  carrier  should  be  excused,  and  such  is  the  rule 
of  law.    Thus  — 

§  210e.  Same  subject — Destruction  or  injury  und&r  police 
power. —  If  the  goods,  without  his  fault,  are  or  become  obnox- 
ious to  the  requirements  of  the  police  power  of  the  state,  and 
are  injured  or  destroyed  by  its  authority,  as  in  the  case  of  the 
seizure  or  destruction  of  goods  infected  witlj  contagious  dis- 
eases, or  of  intoxicating  liquors  intended  for  use  or  sale  in 
violation  of  law,  the  carrier  cannot  be  held  liable.^ 

§  210d.  Same  subject  —  Confederate  autJwrity.—  As  in  the 
case  of  a  loss  by  the  public  enemy,'  it  is  sufficient  for  the  pro- 
tection of  the  carrier  under  this  rule  that  the  loss  was  by  the 
act  or  mandate  of  the  paramount  public  authority  at  the  time 
being.  Thus  the  destruction  of  property  by  the  act  of  the 
Confederate  government  in  a  state  subject  to  its  authority  ex- 
cuses the  carrier  from  his  liability.* 

§  210(3.  Same  subject — Seizure  under  legal  process. —  "With- 
in the  same  line  and  for  the  same  reasons,  the  carrier  will  be 
excused  if  the  goods  are  taken  from  him  by  legal  process 

The  United  States,  15  Wall.  395;  36  N.  Y.  407.  See,  also,  Kidd  u  Pear- 
United  States  V.  Grossmayer,  9  id.  73 ;  son,  128  U.  S.  1 ;  License  Cases,  5 
The  United  States  v.  Lapene,  17  id.  How.  504;  Mugler  v.  Kansas,  133 
601 ;  MitcheU  v.  The  United  States,  U.  S.  623 ;  Railroad  Co.  v.  Husen,  95 
21  id.  350.  U.  S.  465. 

"Hadley  v.  Clarke,  8  T.  E.  259;  » See- ante,  %  206. 

Bork  V.  Norton,  2  McLean,  433.  « Nashville,  etc.  E.  Co.  v.  Estes,  10 

2WeUs  V.  Steamship  Co.,  4'  Cliflf.  Lea,  747.. 
228;  Bliven  v.  Eailroad,  35  Barb.  191, 
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against  the  owner  —  a  subject  which  will  hereafter  be  more 
fully  discussed.*  Says  Campbell,  C.  J. :  "  "Whatever  maybe  a 
carrier's  duty  to  resist  a  forcible  seizure  without  process,  he 
cannot  be  compelled  to  assume  that  regular  process  is  illegal 
and  to  accept  all  the  consequences  of  resisting  officers  of  the 
law.  If  he  is  excusable  for  yielding  to  a  public  enemy,  he  can- 
not be  at  fault  for  yielding  to  actual  authority  what  he  may 
yield  to  usurped  authority."  ^ 

To  entitle  the  carrier  to  protection  under  this  rule,  however, 
the  process  must  be  at  least  fair  upon  its  face,'  and  must  be 
issued  against  the  owner  of  the  goods.^ 

V.  CARRIER   NOT   LIABLE    FOR   LOSSES    CAUSED   BY   ACT  OF 
THE  OWNER  OF  THE  GOODS. 

§  211.  Exertion  to  liability  on  tlie  ground  of  the  fraud  of 
the  owner  of  the  goods. —  As  has  been  seen,  the  rule  so  often 
repeated  as  to  have  grown  into  a  maxim,  that  the  carrier  with- 
out any  limitation  of  his  liability  by  contract  can  be  excused 
only  by  the  act  of  God  or  of  the  king's  enemy,  is  not  strictly 
accurate,  inasmuch  as  it  fails  to  include,  among  other  losses  al- 
ready considered,  those  arising  from  the  fraud  or  fault  of  the 
owner  of  the  goods.  It  has  often  been  decided  that  losses  so 
caused  do  not  fall  upon  the  carrier  but  must  be  borne  by  the 
owner  himself.  Fraud  vitiates  and  annuls  aU  contracts ;  and 
if  the  owner  of  the  goods  has  by  his  own  imprudence  or  med- 
dling brought  the  loss  upon  himself,  it  would  be  an  imputa- 
tion upon  the  justice  of  the  law  to  say  that  it  should  be  borne 
by  another.  It  is  an  elementary  principle  that  every  man 
must  bear  the  consequences  of  his  own  fraud  and  folly,  and 
there  is  no  reason  for  an  exception  to  the  rule  as  between  the 
carrier  and  his  employer.  It  was  notwithstanding  held  in  one 
of  the  earliest  cases  reported  upon  the  subject  of  the  Uabilit}' 
of  the  carrier  that  he  was  responsible,  although  the  owner  of 
the  goods  had  practiced  a  gross  fraud  upon  him  by  repre- 
senting a  box  delivered  for  carriage  as  containing  only  a  book 
and  some  tobacco  when  in  fact  it  contained  also  a  large 

1  See  post,  §  396  et  aeq.  s  gee  post,  §  400. 

2Iii  Pingree   v.  Railroad  Co.,  66       <  See  oosi,  §  399. 
Mich.  148. 
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amount  of  money.  The  box  was  lost,  and  EoUe,  J.,  held  that 
as  the  carrier  had  not  made  a  special  acceptance  of  the  box, 
he  was  liable  for  the  loss  of  the  money. 

§  212.  Same  subject. —  But  in  a  similar  case,  in  which  the  at- 
tempt was  made  to  hold  the  carrier  liable  for  money  delivered 
to  him  concealed  in  a  bag  filled  with  hay,  although  he  had 
given  notice  that  he  would  not  be  hable  for  money  or  valu- 
ables unless  notice  was  given  that  they  were  contained  in  the 
package  delivered  to  him  to  be  carried,  and  with  the  payment 
of  aahigher  price  for  the  carriage  accordingly,  the  object  of  the 
owner  of  the  money  being  of  course  to  impose  upon  and  cheat 
the  carrier,  and  by  practicing  a  deceit  to  have  the  money  car- 
ried without  paying  the  price  which  he  was  entitled  to,  Lord 
Mansfield  could  not  agree  with  the  ruling  of  KoUe,  and  held 
that  the  plaintiff  could  not  recover  because  of  the  fraud.^ 
And  this  opinion  has  been  followed  in  numerous  cases  since 
that  time  both  in  this  country  and  in  England.^ 

§  213.  Same  subject — Neglect  or  failure  to  disclose  contents 
or  value. —  Fraud  may  be  as  effectually  practiced  upon  the 
carrier  by  silence  as  by  a  positive  and  express  misrepresenta- 
tion. A  neglect  or  f ailurfe  to  disclose  the  real  value  of  a  pack- 
age and  the  nature  of  its  contents,  if  there  be  anything  in  its 
form,  dimensions  or  other  outward  appearance  which  is  calcu- 
lated to  throw  the  carrier  off  his  guard,  whether  so  designed 
or  not,  will  be  conduct  amounting  to  a  fraud  upon  him.  The 
intention  to  impose  upon  him  is  not  material.  It  is  enough 
if  such  is  the  practical  effect  of  the  conduct  of  the  shipper,  as 
if  a  box  or  package,  wh-ether  designedly  or  not,  is  so  disguised 
as  to  cause  it  to  resemble  such  a  box  or  package  as  usually 
contains  articles  of  little  or  no  value,  whereby  the  carrier  is 
misled.  For  by  such  deception  the  carrier  is  thrown  off  his 
guard,  and  neglects  to  give  to  the  package  the  care  and  atten- 
tion which  he  would  have  given  it  had  he  known  its  actual 
value.' 


•  Gibbon  v.  Paynton,  4  Burr.  3298, 

''Batson  v.  Donovan,  4  B.  &  Aid, 

21 ;  Crouch  v.  Railway  Co.,  14  C.  B, 

255;  Eelf  v.  Rapp,  3  Watts  &  S.  21 

Edwards  v.  Sherratt,    1    East,   604; 


688;  The  Ionic,  5  Blatch.  538;  Phil- 
lips V.  Earle,  8  Pick.  183. 

i  See,  post,  §§  439,  349-356;  "Warner 
V.  The  W.  T.  Co.,  5  Eobt.  (N.  Y.)  490 ; 
Orange  County  Bank  v.  Brown,  9 


Southern  Ex.  Co.  v.  Everett,  87  Ga.     Wend.  85 ;  Pardee  v.  Drew,  35  id,  459. 
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§  214.  Same  subject — Extent  of  cmrrier's  Uability.—  And  if, 
under  such  circumstances,  money  or  other  valuables,  concealed 
In  a  package,  be  lost  by  his  negligence  or  carelessness,  it  would 
be  unjust  to  charge  him  with  their  full  value,  because  such 
concealment  would  be  a  fraud  upon  him  as  respects  his  com- 
pensation for  the  carriage,  and  a  deception  as  to  the  degree  of 
care  which  the  package  required  and  with  which  he  would 
have  guarded  it  had  he  been  told  the  truth ;  as  where  money 
or  jewels  or  other  articles  of  great  value  are  put  into  a  valise 
or  box  which  is  generally  used  to  contain  things  of  compara- 
tively small  value,  and  delivery  made  to  the  carrier  without 
informing  him  of  the  contents,  there  being  nothing  in  the  ap- 
pearance of  the  valis6  or  box  to  indicate  or  to  apprise  the  car- 
rier that  it  was  of  more  than  ordinary  value,  it  would  be  an 
imposition  upon  him,  and  the  law  wiU  not  lend  its  aid  in  such 
a  case  to  make  him  accountable  for  the  money  or  other  valu- 
able contents  if  they  should  be  lost.' 

§  215.  Same  subject  —  Illustrations. —  A  leading  case  upon 
this  subject  is  that  of  Orange  County  Bank  v.  Brown,'^  which 
was  an  action  against  the  owners  of  a  steamboat  for  the  loss  of 
a  trunk  belonging  to  a  passenger.  It  was  proven  that  the 
trunk  contained  a  large  amount  of  money,  of  which  no  notice 
was  given  to  any  of  the  officers  of  the  boat,  and  for  the  car- 
riage of  which  no  remuneration  was  paid  to  the  carrier  at  all 
commensurate  with  its  value.  It  was  contended  for  the  plaint- 
iff that,  notwithstanding  these  facts,  the  defendants  were  ha- 
ble,  by  the  strict  rules  of  the  common  law  in  regard  to  the 
responsibility  of  carriers,  for  the  fuU  value  of  the  trunk  in- 
cluding the  money  it  contained.  It  was  admitted  by  the 
learned  judge  who  delivered  the  opinion  in  the  case  that  no 
notice  having  been  given  hmiting  their  liability  or  imposing 
any  conditions  upon  the  owner  of  the  goods  to  disclose  their 
value,  it  became  their  duty,  if  they  desired  to  be  informed  of 

1  Chicago,  etc.  E.  R  Co.  v.  Thomp-  v.  Dinsmore,  56  N.  Y.  168 ;  62  id.  35 ; 

son,  19  III  578 ;  Oppenheimer  v.  The  70  id.  410 ;  Gorham  Mfg.  Co.  v.  Fargo, 

U.  S.  Ex.  Co.,  69  id.  62 ;  Chicago,  etc.  35  N.  Y.  Super.  434    The  rule  in  the 

E.  R  V.  Shea,  66  id.  471 ;  Hayes  v.  St  Louis  court  of  appeals  seems  to  be 

Wells,  23  Cal.  185 ;  Southern  Ex.  Co.  otherwisa  Rice  v.  Eailroad  Co.,  3  Mo. 

V.  Everett,  37  Ga.  688 ;  Houston,  etc.  App.  27. 
R  Co.  V.  Burke,  55  Tex.  323 ;  Magnin        2  9  Wend.  85. 
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sucli  value,  to  make  inquiry,  wliicli  the  owner  would  be  bound 
to  answer  truly  at  his  peril ;  and,  having  accepted  the  goods 
for  carriage  without  seeking  such  information  and  without 
qualification,  they  would  be  presumptively  liable  as  common 
carriers  upon  common-law  principles  for  their  full  value.  But 
it  was  further  said  that  if  any  means  were  ,used  to  conceal  the 
value  of  the  article,  and  thereby  the  owner  avoids  paying  a 
reasonable  compensation  for  the  risk,  such  unfairness  and  its 
consequences  to  the  defendants,  upon  principles  of  common 
justice  as  well  as  those  peculiar  to  this  action,  would  exempt 
them  from  the  responsibility ;  for  such  a  result  would  be  alike 
due  to  the  defendants  who  have  received  no  reward  for  the 
risk  and  to  the  party  who  has  been  the  cause  of  it  by  means 
of  disingenuous  and  unfair  dealing.  It  was  therefore  held  that 
the  delivery  of  the  trunk  without  any  information  as  to  its 
more  than  ordinarily  valuable  contents,  inducing  the  impres- 
sion that  it  contained  only  the  ordinary  baggage  of  a  passen- 
ger, and  with  the  failure  to  compensate  the  carriers  for  their 
extraordinary  risk,  was  a  fraud  upon  them,  and  that  the  plaint- 
iff could  not  recover. 

§  216.  JExe^tion  to  liaMlity  in  case  of  loss  from  the  inter- 
meddling or  mistahe  of  the  owner  of  tlie  goods. —  So  where  the 
owner  of  the  goods  has  accompanied  them  and  has  meddled 
with  them  while  in  the  carrier's  custody,'  or  has  undertaken 
to  direct  how  they  shall  be  carried ;  ^  or  has  unskilfully  packed 
or  loaded  them;  'or  has  negligently  performed  his  undertak- 
ings in  respect  to  the  carriage ;  *  or  has  misdirected  them,' 

1  As  where,  without  the  earner's  Co.,  7  Cush.  155 ;  Wilson  «.  Hamilton, 
knowledgei  the  owner  of  a  horse  in    4  Ohio  St  723. 

transportation    left  a    car  window        3  Rixf ord  v.  Smith,  53  N.  H.  355 ; 

open  through  which  the  horse  es-  Miltimoreu.  Railroad  Co.,  37  Wis.  190; 

caped  and  was  killed  (Hutchinson  v.  Ross  v.  Railroad  Co.,  49  Vt    364 ; 

Railway  Co.,  37   Minn.    534) ;    and,  Klauber  v.  Express  Co.,  31  Wis.  31. 
in  a  like  case,  where  the  owner  in-        *  Miltimore  v.  Railroad  Co.,  supra; 

sisted  upon  having  the  car  door  left  Roderick    v.    Railroad  Co.,    supra; 

open  and  would  not  permit  the  car-  Betts  v.  Farmers',  etc.  Co.,  31  Wis.  80 ; 

rier's  servants  to  close  it. ,  Roderick  Lee  v.  Railroad  Co.,  73  N.  C.  336.  See, 

V.  EaUroad  Co.,  7  W.  Va.  54.  also,  Bohannon  v.  Hammond,  43  Cal 

2  As  where  the  owner  selects  his  337;  Smith  v.  Smith,  3  Pick.  632; 
own  place  and  disposes  of  his  prop-  Brownell  v.  Flagler,  5  Hill,  383. 

erty  for  carriage  according  to  his  ^  See  as  to  this,  S?  3946;  Congar  v. 
own  ideas.    White  v.  Winnissimmett    Railroad  Co.,    24   Wis.    157 ;    Lake 
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in  all  these  .cases  the  carrier  will  be  exonerated  from  all  lia- 
bility for  losses  which  result  from  such  intermeddling  or  care- 
lessness of  the  owner.  So  it  has  been  held  that  where  a 
package  contains  articles  of  a  brittle  nature,  and  the  carrier 
is  not  informed  of  the  fact  or  in  any  way  cautioned  as  to  the 
degree  of  care  to  be  exercised  by  him  on  that  account,  he  will 
not  be  held  liable  for  any  damage  they  may  have  suffered  by 
breakage,  provided  he  has  handled  them  with  ordinary  care.' 

VI  CARRIER  NOT  LIABLE  FOR  LOSSES  CAUSED  BY  THE  INHER- 
ENT NATURE  OF  THE  GOODS. 

§  216a.  Nature  of  the  exception. —  So,  obviously,  the  carrier, 
if  not  himself  at  fault,  cannot  be  held  liable  for  losses  which 
have  been  caused  by  the  inherent  nature,  vice,  defect  or  in- 
firmity of  the  goods  themselves,  as  in  the  case  of  the  decay, 
waste  or  deterioration  of  perishable  fruits,  the  evaporation  of 
liquids,  the  natural  death  of  an  animal,  the  vicious  or  uncon- 
trollable nature  of  live  stock,  and  the  like.^  These  cases  are 
frequently  classed  under  the  head  of  losses  by  the  act  of  God, 
and  they  are  clearly  within  the  same  principle,  though  they 
are  properly  treated  separately. 

VII.  EXCEPTION  IN  THE  CASE  OF  LIVE  ANIMALS. 

§  217.  Live  animals  not  rega/rded  as  goods. —  The  exception 
to  the  liability  of  the  carrier,  allowed  when  the  subject  of  the 
carriage  consists  of  living  animals,  deserves  fuller  considera- 
tion. It  would  of  course  be  unreasonable  to  impose  upon  him 
the  same  absolute  responsibility  for  the  safety  of  such  animals 
as  for  inanimate  goods.  It  has  indeed  been  very  much  ques- 
tioned whether,  in  the  transportation  of  live  animals,  the  car- 
rier can  be  considered  in  any  respect  as  undertaking  the  service 
as  a  common  carrier.  Live  stock,  though  the  subject  of  prop 
erty,  cannot  be  regarded  as  goods  in  the  carriage  of  which  the 

Shore  R.  Co.  v.  Hodapp,  83  Penn.  St.  v.  Greer,  6  Watts,  424;  Swetlaad  v. 

23.  Railroad  Co.,  103  Mass.  376;  Law- 

1  American  Ex.  Co,  v.  Perkins,  43  rence   v.  Denbreens,  1  Black,  170; 

lU.  458.  Howard  v.  Wissman,  18  How.  231; 

iiLouisvilLe,  etc.  R.  Co.  v.  Bigger,  66  Cragin  v.  Railroad  Co.,  51  N.  Y.  61: 

Miss.  319 ;   Illinois  Cent  R.  Co.  v.  KendaU  v.  Railway  Ca,  L.  R.  7  Ex. 

Brelsford,  13  lU.  App.  351 ;  Warden  873. 
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office  of  the  common  carrier  consists.  There  is  between  them 
and  the  ordinary  commodities  of  commerce,  in  the  transporta- 
tion of  which  the  common  carrier  is  principally  employed, 
something  of  the  same  difference  which  exists  between  the 
bale  of  inanimate  goods  and  the  human  being  who  is  carried 
neither  as  a  passenger  nor  as  freight,  but  who,  "  in  the  nature 
of  things  and  in  his  character,"  resembles  a  passenger,  and  not 
a  package  of  goods,  and  as  to  whom  the  responsibility  of  the 
carrier  must  be  measured  by  the  law  applicable  to  passengers 
rather  than  by  that  which  is  applicable  to  the  carriage  of  com- 
mon goods.' 

§  218.  Difference  in  liability  'based  on  inherent  nature. — 
The  liability  of  the  common  carrier  of  animals,  it  is  said,  is  es- 
sentially different  from  that  of  the  carrier  of  merchandise  or 
of  inanimate  property.  "While  common  carriers  are  insurers 
of  inanimate  goods  against;  all  loss  and  damage  except  such  as 
is  inevitable  or  caused  by  public  enemies,  they  are  not  insurers 
of  animals  against  injuries  arising  from  their  nature  and  pro- 
pensities, and  which  could  not  be  prevented  by  foresight,  vig- 
ilance and  care.^  In  the  transportation  of  live  stock,  in  the 
absence  of  negligence,  the  carrier  is  relieved  from  responsi- 
bility for  such  injuries  as  occur  from  or  in  consequence  of  the 
vitality  of  the  freight.  He  does  not  absolutely  warrant  live 
freight  against  the  consequences  of  its  own  vitality.  Animals 
may  injure  or  destroy  themselves  or  each  other ;  they  may  die 
from  fright  or  from  starvation,  or  they  may  die  from  heat  or 
cold.  In  aU  such  cases,  the  carrier  is  relieved  from  responsi- 
bility if  he  can  show  that  he  has  provided  aU  suitable  means 
of  transportation,  and  exercised  that  degree  of  care  which  the 
nature  of  the  property  requires.'    And  the  opinion  has  been 


iBoyce  v.  Anderson,  2  Pet.  150 
Williams  v.  Taylor,  4  Port.  334 
Clark  ads.  McDonald,  4  MoCord,  223, 

2Penn  w  The  Railroad,  49  N.  Y, 
204 ;  Clark  u  The  Railroad,  14  id.  570 


cago,  etc.  R'y  Co.  v.  Harmon,  12  ILL 
App.  54. 

3  Cragin  v.  TJie  Railroad,  51  N.  Y. 
61. 

In  Boehl  v.  Railway  Co.,  44  Minn. 


Mich.  etc.  R.  R.  v.  McDonough,  31  191,  46  N.  W.  Rep.  333,  it  is  said  by 

Mich.  165 ;  Bissell  v.  The  Railroad,  25  Vanderburgh,  J. :   "  Carriers  of  live 

N.  Y.  442 ;  Smith  v.  The  Railroad,  13  stock  ai-e  liable  as  common  carriers 

Allen,  531 ;  Louisville,  etc.  R.  Co.  v.  for  damages  or  injuries  thereto  aris- 

Bigger,  66  Miss.  319 ;  Illinois  Cent.  R.  ing  during  the  transportation,  except 

Co.  V.  Brelsford,  13  la  App.  251 ;  Chi-  such  as,  without  the  fault  or  negU- 
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frequently  expressed  that,  owing  to  these  peculiarities  of  such 
freight,  the  carrier  in  its  transportation  was  not  to  be  consid- 
ered as  assuming  the  responsibilities  of  the  common  carrier,  and 
that  it  was  always  competent  for  him  to  make  his  own  terms 
upon  which  he  would  consent  to  carry  it.^ 

§  219.  Same  subject. —  The  question  was  somewhat  discussed 
in  the  recent  case  of  Blower  v.  The  Eailway,''  in  which  the 
attempt  was  made  to  hold  the  railway  company  hable  for  the 
Talue  of  a  bullock  which  was  lost  by  its  escape  from  a  truck 
on  which  he  was  being  carried,  without  any  negligence,  how- 
ever, on  the  part  of  the  company,  it  being  proven  that  the 
truck  was  reasonably  suflRcient  for  his  conveyance.  "  Whether 
a  railway  company,"  said  "Willes,  J.,  "  are  common  carriers  of 
animals,  is  a  question  upon  which  there  has  been  much  con- 
flict of  opinion,  and  although  there  may  be  difficulties  in  de- 
termining that  question,  such  as  induced  Lord  "Wensleydale, 


gence  of  the  carrier,  result  from  the 
vitality  of  the  freight ;  that  is  to  say, 
the  nature  and  propensity  of  animals 
to  injure  themselves  or  each  other, 
their  unruliness,  restiveness,  fright, 
viciousness,  kicking,  or  goring,  etc. 
The  carrier  is  relieved  from  Uability 
for  injuries  from  such  causes  if  he 
has  provided  suitable  means  of  trans- 
portation, and  exercised  that  degree 
of  care  which  the  nature  of  the  prop- 
erty requires,  or  has  not  otherwise 
contributed  to  the  injury.  Of  course, 
the  carrier  is  relieved  from  special 
care  and  oversight  of  the  animals 
where  the  owner  or  agent  accompa- 
nies them  for  that  purpose.  Ang. 
Carr.  §  214  et  seq.;  Hutch.  Carr.  §  317 ; 
Clarke  i;.  Eailroad  Co.,  67  Amer.  Dec. 
210 ;  Evans  v.  Railroad  Co.,  Ill  Mass. 
142 ;  3  Amer.  &  Eng.  Enc.  Law,  6 ; 
Moulton  V.  Railway  Co.,  31  Minn.  85, 
16  N.  W.  Rep.  497;  2  Wait,  Act  & 
Def.  32.  But  if  the  injury  or  loss 
arise  in  whole  or  in  part  from  the 
carrier's  negligence,  without  the  fault 
or  concurring  negligence  of  the 
owner  or  his  agent,  or  from  exti-insic 


causes  other  than  inevitable  accident, 
the  carrier  is  liable  £&  in  other  cases. 
And  it  is  enough  to  make  a  prima 
facie  case  against  tiiiti  that  the  owner 
allege  and  show  the  deUvery  of  the 
property  to  the  carrier,  and  the  nat- 
ure of  the  loss  or  damage  suffered 
during  its  transit  It  wiU  then  de- 
volve on  the  carrier  to  show  that 
such  injury  was  caused  without  his 
fault,  and  from  the  inherent  nature 
or  propensity,  or '  proper  vice,'  as  it  is 
sometimes  called,  of  the  animals 
transported.  Shriver  v.  Railroad  Co., 
34  Minn.  507;  Lindsley  v.  Railway 
Co.,  36  Minn.  539,  33  N.  W.  Rep.  7; 
Hull  V.  Railway  Ca,  43  N.  W.  Eep. 
391.  The  cai-rier,  therefore,  needs  no 
special  conti-act  limiting  his  liability 
in  respect  to  injuries  resulting  to  ani- 
mals from  such  causes." 

1  Per  Pollock,  C.  B.,  and  Martin,  B., 
in  Pardington  v.  The  Railway  Ca,  1 
H.  &  N.  396 ;  Erie,  J.,  in  McManus  v. 
The  Railway,  4  id.  347;  Parke,  B.,  in 
Carr  v.  The  Railway,  7  Exch.  711. 

2L.  R.  7  C.  P.  655. 
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in  Carr  v.  The  Lancashire  &  Yorkshire  Eailway  Company ,i 
to  make  the  observations  which  have  elicited  remarks  from 
some  learned  judges  apparently  to  the  contrary,  it  may  turn 
out  after  all  to  be  a  mere  controversy  of  words.    The  ques- 
tion as  to  their  liability  may  turn  on  the  distinction  between 
accidents  which  happen  by  reason  of  some  vice  inherent  in 
the  animals  themselves,  or  a  disposition  producing  unruli- 
ness  or  phrensy,  and  accidents  which  are  not  the  result  of 
inherent  vice  or  unruliness  of  the  animals  themselves.     It 
comes  to  much  the  same  thing  whether  we  say  that  one  who 
carries  live  animals  is  not  liable  in  one  event  but  is  liable  in 
the  other,  or  that  he  is  not  a  common  carrier  of  them  at  all, 
because  there  are  some  accidents,  other  than  those  falling 
within  the  exception  of  the  act  of  God  or  of  the  queen's  ene- 
mieSj  for  which  he  fs  not  responsible.    By  the  expression 
'vice,'  I  do  not  of  course  mean  moral  vice  in  the  thing  itself 
or  its  owner,  but  only  that  sort  of  vice  which,  by  its  internal 
development,  tends  to  the  destruction  or  the  injury  of  the 
animal  or  thing  to  be  carried^     If  such  a  cause  of  destruction 
exists  and  produces  that  result  in  the  course  of  the  journey, 
the  liability  of  the  carrier  is  necessarily  excluded  from  the 
contract  between  the  parties.    This  becomes  the  more  clear 
when  we  consider  the  reason  why  a  common  carrier  is  liable 
for  a  loss  happening  without  any  negligence  at  all  on  his  part 
unless  in  the  case  of  the  act  of  God  or  the  queen's  enemies. 
The  reason  is  so  well  known  and  so  weU  explained  by  Lord 
Wensleydale  in  Wyld  v.  Pickford,-  that  it  is  unnecessary  to 
add  anything  or  to  heap  up  authorities  on  the  subject.    A 
common  carrier  is  liable  as  an  ordinary  bailee  for  negligence ; 
and  he  is  liable  for  loss  occasioned  by  negligence  even  though 
the  act  of  God  or  of  the  queen's  enemies  conduce  to  the  loss. 
But  he  is  further  liable,  as  an  insurer,  for  losses  which  accrue 
through  no  negligence  on  his  part.    It  is  only  necessary,  there- 
fore, to  observe  that  an  insurer  is  not  liable  for  accidents  hap- 
pening through  the  inherent  vice  of  the  thing  insured,  but 
only  for  such  as  happen  through  adventitious  causes.  ,  This  is 
well  explained  in  Smith's  Mercantile  Law,  where  it  is  said  that 
underwriters  are  not  liable  for  a  loss  which  is  necessarily  inci- 

'7Exch.707.  28M.&W.  443. 
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dental  to  the  property  rather  than  occasioned  by  adventitious 
causes,  such  as  loss  by  worms  or  rats  or  the  self-ignition  of 
damaged  hemp."  ^  So  in  Brass  v.  Maitland,^  goods  were  de- 
livered to  a  ship-owner  to  be  carried,  but  were  so  packed  as  to 
conceal  their  real  character,  and  in  consequence  of  the  insuflS- 
ciency  of  the  packages,  other  parts  of  the  cargo  were  injured, 
and  it  was  held  by  a  majority  of  the  court  of  queen's  bench  that 
an  action  lay  against  the  shippers.  That  case  was  followed 
by  Hutchinson  v.  Guion,'  and  Hearne  v.  Garton,*  and  the  same 
law  was  laid  down  in  Alston  v.  Herring,*  with  regard  to  goods 
causing  corruption  to  themselves.  The  rule  is  very  accurately 
laid  down  to  the  same  effect  in  Story  on  Bailments,*  where 
the  authorities  are  all  collected. 

§  220.  Same  subject. —  And  in  Kendall  v.  The  Eailway,'  de- 
cided immediately  afterwards  in  the  exchequer  chamber,  the 
case  being  that  of  a  horse  which  in  the  course  of  the  transpor- 
tation was  injured,  Bramwell,  B.,  stated  the  law  as  follows: 
"  JS'o  doubt  the  horse  was  the  immediate  cause  of  its  own  in- 
juries, *.  e.,  no  person  got  into  the  box  and  injured  it.  It 
slipped,  or  fell,  or  kicked,  or  plunged,  or  in  some  way  hurt  itself. 
If  it  did  so  from  no  cause  other  than  its  inherent  propensities, 
its  proper  vice,  that  is  from  fright,  or  temper,  or  struggling  to 
keep  its  legs,  the  defendants  are  not  liable.  But  if  it  so  hurt 
itself  from  the  defendants'  negligence  or  any  misfortune  hap- 
pening to  the  train,  though  not  through  any  negligence  of  the 
defendants,  as,  for  instance,  from  the  horse-box  leaving  the 
line  through  some  obstruction  maliciously  laid  upon  it,  then 
the  defendants,  as  insurers,  would  be  liable.  If  perishable 
articles,  say  soft  fruits,  are  damaged  by  their  own  weight  and 
the  inevitable  shaking  of  the  carriage,  they  are  injured  through 
their  own  intrinsic  qualities.  If  through  pressure  of  other 
goods  carried  with  them  or  by  an  extraordinary  shock  or 
shaking,  whether  through  negligence  or  not,  the  carrier  is  lia- 
ble." 


•  Rohl  V.  Parr,  1  Esp.  444 ;  Hunter  *ZK&K  66. 
V.  Potts,  4  Camp.  SOS;  Boyd  v.  Du-  m  Exch.  833. 
bois,  3  id.  133.  6  §  492a. 

2  6  El.  &B.  470.  7L.R.7Exoh.373. 

'  5  Com.  B.  (N.  S.)  149. 
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§  221.  Carrier  liable  as  common  carrier  of  aiiimals  except 
for  losses  caused  iy  their  peculiar  nature. —  These  cases  have 
been  considered  as  establishing  in  the  English  law  the  princi- 
ple, whatever  douMs  might  have  been  previously  cast  upon 
the  question  by  the  opinions  of  learned  judges,  that  the  car- 
riers of  live  animals  incur  the  responsibilities  of  common  car- 
riers as  to  such  freight ;  but  that,  at  the  same  time,  where  an 
injury  has  happened  to  them,  it  is  competent  for  the  carrier 
to  show  that  it  occurred  through  the  "  proper  vice "  of  the 
animal  and  not  from  any  negligence  on  his  part.  And  in  this 
country,  with  great  unanimity,  the  duty  and  liability  of  the 
common  carrier  as  to  such  freight  have  been  defined  with 
exactly  the  same  limitations  and  exceptions.'    And  it  has  been 


1  In  the  Michigan  S.  &  N.  I.  R  E.  v. 
McDonough,  21  Mich.  165,  it  was  held 
in  an  able  opinion  by  Christiancy,  J., 
that  cattle  being  in  their  nature  much 
more  liable  to  injury  and  loss  in 
transportation  than  property  gener- 
aJly  transported  by  that  mode  of 
conveyance,  impose  greater  risks,  of 
a  different  character,  demanding 
more  labor  and  special  arrangements 
for  their'protection,  and  do  not  come 
within  the  reasons  which  by  the  com- 
mon law  imposed  upon  common  car- 
riers the  obligation  to  receive  and 
transport,  and  the  duty  of  care  and 
custody  of  property,  and  made  them 
insurers  against  loss  or  injury^  "  For 
the  purposes  of  this  case,"  it  was  said, 
"it  may  he  assumed  that  this  com- 
pany, by  their  charter  and  act  of  con- 
solidation, are  required  to  take  upon 
themselves  the  business  of  common 
carriers,  and  to  transport,  as  such,  all 
such  property  tendered  to  them  for 
that  purpose  as  was  naturally  trans- 
ported by  railroads  as  common  car- 
riers at  the  date  of  the  charter  of  the 
Michigan  Southern  Eailroad  Com- 
pany in  1846,  and  any  other  kinds  of 
property  which  in  the  progress  of  in- 
vention and  business  might  be  ten- 
dered for  such  carriage,  which  should 


not,  from  its  nature,  impose  risks  of 
a  different  character,  or  require  an 
essentially  different  mode  of  manag- 
ing their  road  or  the  incurring  of 
extra  expenses  on  account  of  the  dif- 
ferent character  of  such  new  kinds 
of  property.  But  the  transportation 
of  cattle  and  live  stock  by  common 
carriers  by  land  was  unknown  to  the 
common  law  when  the  duties  and 
responsibilities  of  common  carriers 
were  fixed,  making  them  insurers 
against  aU  losses  and  injuries  not 
arising  from  the  act  of  God  or  of  the 
public  enemies.  These  responsibili- 
ties and  duties  were  fixed  with  refer- 
ence to  kinds  of  property  involving, 
in  their  tr3,nsportation,  much  fewer 
risks  and  of  quite  a  different  kind 
from  those  which  are  incident  to  the 
transportation  of  live  stock  by  rail- 
road. Animals  have  wants  of  their 
own  to  be  supplied;  and  this  is  a 
mode  of  conveyance  at  which,  from 
their  nature  and  habits,  most  animals 
instinctively  revolt ;  and  cattle  espe- 
cially, crowded  in  a  dense  mass, 
frightened  by  the  noise  of  the  engine, 
the  rattling,  jolting  and  frequent 
concussions  of  the  cars,  in  their 
frenzy  injure  each  other  by,  tram- 
pling, plunging,  goring  or  throwing 
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said  that  the  rule  of  the  responsibility  of  the  common  carrier 
of  goods  must  be  applied  to  the  transportation  of  this  kind  of 


down,  and  frequently,  on  long  routes, 
their  strength  exhausted  by  hunger 
and  thirst,  fatigue  and  fright,  the 
weak  easily  fall  and  are  trampled 
upon,'  and,  unless  helped  up,  must 
soon  die.  Hogs  also  swelter  and  per- 
ish. See,  per  Parke,  B.,  in  Carr  v. 
The  Lancashire  &  Yorkshire  R'y,  7 
Exch.,  713 ;  Denio,  J.,  in  Clarke  tt  The 
Rochester  &  S.  R  R.  Co.,  14  N._^Y.  573. 
It  is  a  mode  of  transportation  which 
but  for  its  necessity  would  be  gross 
cruelty,  and  indictable  as  such.  The 
risk  may  be  greatly  lessened  by  care 
and  vigilance,  by  feeding  and  water- 
ing at  proper  intervals,  by  getting  up 
those  that  are  down,  and  otherwise; 
But  this  imposes  a  degree  of  care  and 
an  amount  of  labor  so  different  from 
what  is  required  in  reference  to  other 
kinds  of  property,  that  I  do  not  think 
this  kind  of  property  falls  within  the 
reasons  upon  which  the  common.'law 
liability  of  common  carriers  was 
fixed.  In  McManus  v.  The  Lancashire 
R'y  Co.,  C  H.  &  N.  702,  the  court  say : 
'We  are  able  to  decide  this  case 
without  deferring  to  the  second  point 
made  by  the  defendants,  viz.,  the  al- 
leged distinction  between  the  liabil- 
ity of  carriers  as  to  the  conveyance 
of  horses  and  live  stock,  and  ordinary 
goods ;  but  should  the  question  ever 
arise,  we  think  the  observation  which 
fell  from  Baron  Parke  in  Carr  v.  The 
Lancashire  &  York  Railway  Com- 
pany is  entitled  to  much  considera- 
tion.' In  the  same  case  on  appeal  in 
the  Exchequer  Chamber,  4  H.  &  N. 
346,  Erie,  J.,  speaking  of  the  condi- 
tion of  the  contract  in  that  case, 
says:  'This  condition  is  imposed  in 
respect  of  horses.  And  I  find  neither 
a,uthority  nor  principle  for  holding 
that  defendants  were  bound  to  re- 
ceive living  animals  as  common  car- 


riers.' In  Palmer  v.  The  Grand  Junc- 
tion R'y  Co.,  4  M.  &  W.  758,  Parke, 
B.,  interrupting  counsel,  asks:  'Does 
the  rule  as  to  negligence  apply  to  live 
animals,  as'  horses?  Of  course,  if 
they  are  stolen,  it  would ;  but  is  it  so 
when  they  are  delivered,  although 
hurt  or  damaged?  If  misdeUvered, 
the  carrier  would  be  liable ;  but  they 
would  not  be  liable  for  a  mere  acci- 
dent to  an  animal,  supposing  the  car- 
riage to  be  safe,  good  and  properly 
conducted.'  This  case  was  decided  in 
1839,  when  the  question  was  com- 
paratively a  new  one.  And  it  is  quite 
manifest  that  Baron  Parke,  in  the 
above  remarks,  had  reference  to  the 
question  as  one  of  common  law 
merely,  and  when  he  comes  to  decide 
the  case,  holding  that  if  the  company 
chose  to  carry  horses  and  do  not  take 
care  to  accept  them  with  a  limited 
responsibility,  then,  by  accepting 
them,  they  must  be  held  to  have  ac- 
cepted as  common  carriers,  it  is 
equally  manifest  that  the  decision  is 
rested  wholly  upon  the  statute  which 
he  cites,  expressly  enumeratTng  'cat- 
tle' with  'other  goods,  wares  and 
merchandise,  articles,  matters  and 
things'  which  the  company  were  au- 
thorized to  carry,  placing  all  appar- 
ently upon  the  same  ground.  The 
conclusion  from  the  statute  would 
seem  to  have  been  quite  as  broad,  at 
least,  as  the  premises  would  wai'rant 
But  it  had  the  statute,  such  as  it  was, 
to  rest  upon.  It  may,  however,  be 
well  doubted  whether  the  decision 
would  have  been  the  same  if  the 
question  had  arisen  for  the  first  time 
after  the  decision  in  Oxlade  v.  The 
Northeast  R  Co.,  15  Com.  R  (N.  S.) 
680,  to  be  hereafter  noticed;  and  that 
of  Pardington  v.  3.  Wales  Co.,  38 
Eng.  L.  &  E.  438,  decided  in  Novem- 
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property,  modified  as  far  only  as  may  be  necessary  owing  to 
its  peculiar  character,  and  that  the  fact  that  the  carriage  of 


ber,  1856.  In  the  latter  case,  the 
question  arose  upon  the  reasonable- 
ness of  a  notice  given  by  the  com- 
pany to  a  shipper  of  cattle  under  17 
and  18  Vict,  ch.  31,  §  7  (Railway 
TrafSc  Act  of  1854),  which  expressly 
held  the  company  liable  for  the  loss 
of,  or  injury  done  to,  any  'horses, 
cattle  or  other  animals,'  or  to  any 
goods,  etc.,  unless  the  conditions  fixed 
by  the  notices,  etc.,  should  be  held 
by  the  court  to  be  just  and  reason- 
able. Martin,  B.,  says:  'The  com- 
mon-law Uability  of  common  carriers 
does  not  apply  to  cattle  at  all.  In 
former  days  they  were  not  carried. 
They  might,  therefore,  but  for  the 
statutes,  make  what  conditions  they 
pleased.'  Pollock,  C.  B.,  also  says : 
'  Why  should  they  not  say,  if  you  in- 
sist upon  our  carrying  your  cattle, 
we  will  carry  them ;  but  it  must  be 
upon  the  terms  that  we  shall  not  be 
responsible  for  any  injury  which 
may  happen  to  them.  They-  hold 
themselves  out  as  carriers  of  horses 
and  cattle  sub  modo.'  The  droVers 
went  with  the  cattle  (as  in  the  pres- 
ent case),  and  Martin,  B.,  in  giving 
his  judgment,  says :  '  I  doubt  the  lia- 
bility of  the  company  at  all,  even  if 
there  had  been  no  stipvdation  on 
their  part;  for  the  fault,  if  any,  was 
the  fault  of  those  who  went  by  the 
ti'ain  with  the  cattle.' 

"ItwiU  be  noticed  that  in  Eng- 
land, by  the  statute  cited,  railroad 
companies  are  common  carriers  of 
cattle,  horses,  etc.,  and  bound  to  carry 
as  such,  if  insisted  upon  by  the 
shipper,  except  as  they  may  limit 
their  habiUty  by  notices  or  contracts 
which  the  courts  hold  reasonable, 
and  that  the  statute  cited  in  Palmer 
V.  Grand  Junction  Co.,  4  M.'  &  W.  758, 
was  then  held  to  have  the  effect  to 


make  them  common  carriers  of  such 
property,  if  they  accepted  it  without 
conditions.  In  that  case,  however, 
there  was  no  evidence  of  their  hav- 
ing held  themselves  out  as  doing 
such  business  only  on  special  terms. 
But  this  case  has  been  frequently 
cited  in  this  country  as  if  it  had  been 
made  on  common-law  reasons  only, 
and  applied  to  cases  where  there  was 
no  such  statute  as  that  upon  which 
it  wEis  cleai'ly  rested  by  the  court 
Thus  (without  enumerating  other  in- 
stances), in  KimbaU  v.  Rutland  Co., 
36  Vt  347,  the  court,  after  very  cor- 
rectly holding  that  the  company,  by 
publicly  offering  to  take  cattle  at  one 
price  with  common-law  liability,  and 
at  another  and  less  rate  when  the 
owner  assumes  the  risk,  thereby  held 
themselves  out  and  became  common 
carriers  of  cattle,  proceed  to  cite  this 
case  of  Palmer  v.  Grand  Junction 
Company  as  proving  the  proposition 
that  'the  fact  that  the  company  have 
underta,ken  such  transportation  for 
hire  and  for  such  persons  as  choose 
to  employ  them,  establishes  their  re- 
lation as  common  carriere.'  The  re- 
mark was  correct  enoilgh  if  applied 
to  the  facts  of  the  case  before  them ; 
but  the  language  is  much  broader 
than  is  warranted  by  the  case  cited. 

"  Upon  sound  principle  and  upon 
the  English  authorities  above  cited,  I 
think  it  clear  the  transportation  of 
cattle  by  railroad  does  not  come 
within  the  reasons  of  the  law  appli- 
cable to  common  carriers,  so  far  as 
relates  to  the  care  of  the  property 
and  responsibility  for  its  loss  or  in- 
jury. 

"  Unless,  therefore,  there  be  some- 
thing in  the  defendant's  charter  or 
the  act  of  consolidation  or  some  other 
statute  applicable  to  the  case,  the 
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live  stock  was  unknown  when  this  rule  of  liability  becomes 
fixed  upon  the  carrier  is  answered  by  the  consideration  that 


company  were  not  bound  to  receive 
or  transport  cattle  or  hogs  as  com- 
mon carriers,  but  they  might  legally 
refuse  to  carry  them  in  that  or  in  any 
other  capacity." 

But  in  the  case  of  the  Kansas  Pa- 
cific R.  E.  Co.  V.  Nichols,  9  Kan.  335, 
in  which  a  different  view  was  taken 
as  to  the  duties  and  obligations  of 
railroads  as  common  carriers  as  to 
this  species  of  property,  the  follow- 
ing comments  were  made  upon  this 
case  and  upon  the  general  subject : 

"  It  is  claimed  that  a  different  doc- 
trine has  been  recently  held  in  Mich- 
igan. Michigan  Southern  &  Northern 
Indiana  R  R  Co.  v.  McDonough,  31 
Mich.  165.  This  is  certainly  true 
with  i-espect  to  the  railroad  then 
under  consideration  by  the  court; 
but  whether  it  is  true  with  regard  to 
aU  railroads  in  the  state  of  Michigan 
is  not  certain.  See  pages  189, 198, 199, 
of  the  opinion,  and  the  comments  of 
the  court  on  the  provisions  of  the  char- 
ter of  the  Michigan  Southern  R  R 
Co.,  and  the  act  consoUdatLag  it  with, 
the  Northern  Indiana  R  R  Co.  But 
if  this  decision  does  not  apply  to  all 
the  railroads,  of  Michigan  as  well  as 
to  the  Michigan  Southern  &  North- 
ern Indiana  R.  R  Co.  under  its  pe- 
culiar charter,  does  it  in  any  manner 
indicate  what  the  law  is  in  Kansas? 
We  think  not,  or  but  little,  at  most 

"In  Michigan,  since  April,  1870, 
railroads  have  not  been  public  pur- 
poses or  public  uses,  in  the  sense  that 
they  are  such  in  other  states  of  the 
Union.  In  that  state  they  are  purely 
and  strictly  private  purposes  or  uses. 
People  V.  Salem,  20  Mich.  453,  475, 
480,  485.  The  supreme  court  of  that 
state  say  that- 'They  (railroad  com- 
panies) are  public  agents  in  the  same 
sense  that  the   proprietors    of  any 


other  kind  of  private  business  are, 
and  not  in  any  other  or  different 
sense.'  '  Our  policy  in  that  respect,' 
say  the  court,  'has  changed;  rail- 
roads are  no  longer  public  works,  but 
are  private  property.'  Railroads  are 
private,  according  to  that  decision, 
in  the  same  sense  that  the  different 
kinds  of  business  of  hackmen,  dray- 
men, proprietors  of  stage-coaches, 
merchants,  newspaper  proprietors, 
physicians,  manufacturers,  mechan- 
ics, hotel-keepers,  millers,  etc.,  are 
privata  Railroads  in  Michigan  seem 
from  that  decision  to  be  such  private 
corporations  as  are  described  in  the 
case  of  Leavenworth  Co.  v.  Miller,  7 
Kan.  524,  535.  If  they  are  such  pri- 
vate corporations  as  there  dracribed, 
of  course  they  have  a  right  to  be 
common  carriers  of  just  such  prop- 
ei-ty  as  they  choose,  no  more  and  no 
less.  This  is  not  so  in  Kansas.  The 
railroads  of  Kansas  are  organized 
upon  a  different  basis.  In  Kansas 
they  are  endowed  with  a  kind  of 
gwasi-public  as  well  as  private  char- 
acter. In  Kansas  they  are  so  far 
public  that  the  sovereign  power  of 
eminent  domain  may  be  exercised 
for  their  benefit,  and  they  are  so  far 
pubUc  that  other  public  aii  may  be 
extended  to  them. 

"  It  is  believed  that  no  railroad  has 
yet  been  built  in  Kansas  that  has  not 
been  aided  both  by  the  exercise  of  the 
power  of  eminent  domain,  and  by 
other  pubUc  aid,  such  as  lands  and 
coimty  or  municipal  bonds.  Rail- 
roads are  public  purposes  in  no  sense 
except  in  the  sense  of  being  common 
carriers  of  freight  and  passengers.  It 
is  true  that  there  are  incidental  public 
benefits  arising  from  the  creation 
and  operation  of  railroads,  such  as 
the  increase  in  the  value  of  property 
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llie  law  must  keep  pace  with  the  march  of  improvement  by 
applying  the  rules  already  established  to  the  changed  condi- 
tion of  things.^ 


along  their  routes,  the  increase  of  the 
public  revenues,  e^.,  but  these  are 
only  incidental  benefits,  and  are  not 
at  all  what  make  railroads  public 
pui'poses.  And  this  public  character 
of  railroads  is  stamped  upon  them  at 
their  preation.  It  is  stamped  upon 
them  by  the  sovereign  power  when  it 
authorizes  their  coming  into  exist- 
ence; for  otherwise  they  could  re- 
ceive no  public  aid  until  the  roads 
should  be  constructed  and  in  opera- 
tion, and  until  the  roads  should  be- 
come public  purposes  by  virtue  of 
becoming  common  carriers  of  freight 


or  passengers.  And  if  they  were 
created  absolutely  private  corpora- 
tions they  could  become  common 
carriers  only  by  holding  themselves 
out  as  such,  and  by  actually  carrying 
freight  or  passengers.  We  suppose 
it  will  not  be  contended  that  any 
kind  of  public  aid  could  be  extended 
to  a  purely  private  corporation.  If  a 
railroad  company  is  created  as  a 
private  carrier,  and  not  as  a  public  or 
common  carrier,  we  suppose  that  no 
one  wiE  contend  that  the  sovereign 
power  of  eminent  domain  could  be 
exercised  for  its  benefit  in  its  con- 


1  McCoy  V.  The  Railroad,  44  Iowa, 
424;  Eixford  v.  Smith,  53  N.  H.  355 ; 
Louisville,  etc.  E.  E.  u  Hedgei-,  9 
Bush,  645 ;  Rhodes  v.  The  Railroad,  id. 
688;  Welsh  v.  Thf  Railroad,  10  Ohio 
St  73;  Evans  v.  The  Railroad,  111 
Mass.  143;  Hall  v.  Eenfro,  3  Met. 
(Ky.)  51 ;  Conger  v.  The  Raihroad,  6 
Duer,  375 ;  Harris  v.  The  Railroad,  20 
N.Y.  333;  Ohio,  etc.  R.  R.  u  Dunbar, 
20  ril.  633;  T.,  W.  &  W.  R  Co.  v. 
Hamilton,  76  id.  398 ;  Toledo,  etc.  R 
Kv.  Thompson,  71  id.  434;  St.  Louis, 
etc.  K  K  V.  Dorman,  73  id.  504; 
Squire  v.  The  Railroad,  98  Mass.  239 ; 
Kimball  v.  The  Railroad,  26  Vt  247 ; 
South,  etc.  R.  R  v.  Henlein,  52  Ala. 
606 ;  Smith  v.  The  Railroad,  13  AUen, 
531 ;  Kansas,  etc.  R  R  i).  Reynolds, 
8  Kans.  623 ;  Wilsons  v.  Hamilton,  4 
Ohio  St.  733;  Clarke  u  The  Railroad, 
14  N.  Y.  570;  Penn  v.  The  Railroad, 
49  id.  204 ;  Cragin  v.  The  Railroad,  51 
id.  61 ;  Betts  v.  The  Farmers'  Loan 
Co.,  31  Wis.  80;  Evansville,  etcRR 
V.  Young,  28  Ind.  516 ;  BaUentine  v. 
The  Railroad,  40  Mo.  491;  Illinois 
Central  R  R  v.  Hall,  58  111.  409 ;  Lee 
V.  The  Railroad,  72  N.  C.  236;  Sager 


V.  The  Railroad,  31  Me.  338 ;  Raihroad 
Co.  V.  Smitha,  85  Ala.  47 ;  McFadden 
V.  Railway  Co.,  93  Mo.  343 ;  Baker  v. 
Railroad  Co.,  10  Lea,  304;  Railroad 
Co.  V.  Hale,  85  Tenn.  69 ;  Smitha  v. 
RaUroad  Co.,  86  Tenn.  198 ;  Missouri 
Pac.  R':^  Co.  V.  Harris,  67  Tex.  166 ; 
Indianapolis,  etc.  Railroad  Co.  v. 
Jurey,  8  lU.  App.  160 ;  Hart  v.  Rail- 
road Co.,  113  U.  S.  331 ;  Lindsley  v. 
Railroad  Co.,  36  Minn.  539 ;  Ayres  v. 
Railroad  Co.,  71  Wis.  373 ;  Moulton  v. 
EaUroad  Co.,  31  Minn.  85 ;  Railroad 
Co.  V.  Simpson,  30  Kans.  645 ;  Rail- 
road Co.  V.  Abels,  60  Miss.  1017 ;  Rail- 
road Co.  V.  Jackson,  6  Heisk.  371; 
Louisville,  etc.  R  Co.  v.  Wynn,  — 
Tenn.  — ,  14  S.  W.  Rep.  311. 

But  the  law  is  held  differently  in 
Michigan,  and  railway  companies  are 
not  in  that  state  common  carriers  of 
live  stock  unless  they  have  assumed 
that  character,  and  cannot  be  com- 
pelled by  law  to  carry  it  as  freight 
nor  be  held  responsible  for  it  as  com- 
mon carriers.  Mich.  S.  R.  R  v. 
McDonough,  31  Mich.  165;  Lake 
Shore  R  R  u  Perkins,  25  id.  329. 
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§  222.  Carrier  of  animals  is  common  ca/rrier  and  not  specid 
agent  of  owner.— The  carrier  of  living  animals  as  freight  is 
tlierefore  to  be  regarded  as  a  common  carrier  as  to  sucli 
freight,  and  not  as  a  special  agent  of  the  owner  for  their  trans- 
struction,  or  that  any  public  aid  of    cattle,  andhence  they  must  be  trans- 


any  kind  whatever  could  be  extended 
to  it.  That  railroads  are  created 
common  carriers  of  some  kind,  we 
iDelieve,  is  the  universal  doctrine  of 
all  the  courts.  The  main  question  is 
always  whether  they  are  common 
carriers  of  the  particular  thing  then 
under  consideration.  The  question 
in  this  case  is  whether  they  are  com- 
mon carriers  of  cattle.  So  far  as  our 
statutes  are  concerned  no  distinction 
is  made  between  the  carrying  of  cat- 
tle and  that  of  any  other  kind  of 
property.  Under  our  statutes  a  rail- 
road may  as  well  be  a  common  car- 
rier of  cattle  as  of  goods,  wares  and 
merchandise  or  of  any  other  kind  of 
property.  Now,  as  no  distinction  has 
been  made  by  statute  between  the 
carrying  of  the  different  kinds  of 
property,  we  would  infer  that  rail- 
roads were  created  for  the  purpose  of 
being  common  carriers  of  all  kinds 
of  property  which  the  wants  or  need 
of  the  pubho  require  to  be  carried 
and  which  can  be  carried  by  rail- 
roads ;  and  particiilarly  we  would  in- 
fer that  railroads  were  created  for 
the  purpose  of  being  common  car- 
riers of  cattle.  As  Kansas  and  all 
the  surrounding  states  and  territories, 
with  their  boundless  prairies  and 
nutritious  grasses,  are  destined  to  be 
the  great  stock-growing  countries,  it 
can  scarcely  be  supposed  that  the 
legislature,  in  providing  common 
carriers  for  the  property  of  the  pub- 
lic, should  have  omitted  to  provide 
for  one  of  the  most  important  kinds 
of  property,  a  vast  source  of  un- 
bounded wealth.  We  have  no  navi- 
gable streams  within  the  boundaries 
of  Kansas  upon  which  to  transport 


ported  by  railroad,  if  transported  by 
any  means  except  by  driving  them 
on  foot.  It  is  claimed,  however,  that 
'the  transportation  of  cattle  and  live 
stock  by  common  carriers  by  land 
was  unknown  to  the  common  law.' 
Suppose  it  was;  what^  does  that 
prove? 

"The  transportation  of  thousands 
of  other  propeily,  either  by  land  or 
water,  was  unknown  to  the  common 
law,  and  yet  such  kinds  of  property 
are  now  carried  by  common  carriers 
and  by  railroads  every  day.  We  get 
our  common  law  from  England.  It 
was  brought  over  by  our  ancestors  at 
the  earUest  settlement  of  this  country. 
It  dates  back  to  the  fom"ih  year  of 
the  reign  of  James  I,  or  1607,  when 
the  first  English  settlement  was 
foimded  in  this  country  at  James- 
town, Virginia.  The  body  of  the 
laws  of  England  as  they  then  existed 
now  constitute  our  common  law.  It 
is  so  fixed  by  statute  in  this  state 
(Comp.  Laws,  678;  Gen.  Stat  1127, 
§  3),  and  is  generally  so  fixed  by  stat- 
ute or  by  judicial  decisions  in  the 
other  states.  The  reason  why  cattle 
and  live  stock  were  not  transported 
by  land  by  common  carriers  at  com- 
mon law  was,  because  no  common 
carrier  at  the  time  our  common  law 
was  founded  had  any  convenient 
means  for  such  transportation. 
Among  the  other  kinds  of  property 
not  transported  by  common  carriers, 
either  by  land  or  water,  at  the  time 
our  common  law  was  formed,  are  the 
following :  Reapers,  mowere,  wheat 
drills,  com  planters,  cultivators, 
threshing  machines,  corn  shellers, 
gypsum,  guano,  Indian  com,  pota- 
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portation  as  has  been  sometimes  contended.  But  as  the  law 
has  introduced  by  implication  into  every  contract  for  the  car- 
riage of  goods,  an  exception  to  the  carrier's  liability  in  cases 
where  the  loss  to  them,  whilst  in  his  charge,  has  been  occa- 


toes,  tobacco,  stoves,  steam  engines, 
sewing  macliines,  washing  machines, 
pianos,  reed  organs,  fire  and  burglar 
proof  safes,  etc. ;  and  yet  no  one 
wotdd  now  contend  that  railroads 
are  not  common  carriers  of  these 
kinds  of  articles.  At  common  law 
the  'character  of  the  carrier  was 
never  determined  by  the  kind  of 
property  that  he  carried.  He  might 
have  been  a  private  or  special  carrier 
of  goods,  wares  and  merchandise,  or 
of  any  other  kind  of  property,  or  he 
might  have  been  a  public  or  common 
carrier  of  cattle,  hve  stock,  or  any 
other  kind  of  property  just,  as  he 
chose.  All  personal  property  was 
subject  to  be  carried  by  a  common 
carrier,  and  no  personal  property 
was  exempt  Whether  a  person  was 
a  common  carrier  depended  wholly 
upon  whether  he  held  himself  out  to 
the  world  as  such,  and  not  upon  the 
kind  of  property  that  he  carried. 

"  A  common  carrier  was  such  as 
undertook  '  generally '  and  not  as  a 
casual  occupation,  and  for  all  people 
indifferently,  to  convey  goods  and 
deUver  them  at  a  place  appointed,  for 
hire,  as  a  business,  and  Vfith  or  with- 
out a  special  agreement  as  to  price.' 
2  Kent  Com.  598.  And  he  could  hold 
himself  out  as  a  common  carrier  by 
engaging  in  the  business  generally,  or 
by  announcing  or  proclaiming  it  to 
the  world  by  the  issuing  of  cards, 
circulars,  advertisements,  etc.,  or  by 
any  other  means  that  would  let  the 
public  know  that  he  intended  to  be 
a  common  or  general  carrier  for  the 
public  Railroads  hold  themselves 
out  as  common  can-iers  by  an  act  ir- 
revocable on  their  part  in  their  very 
creation  and  organization.    The  very 


nature  of  their  business  is  such  that 
by  engaging  in  it,  or  offering  to  en- 
gage in  it,  they  hold  themselves  out 
as  common  carriers.  But  let  us  re- 
turn to  the  point  more  especially 
under  consideration.  At  common 
law  no  person  was  a  common  carrier 
of  any  article  unless  he, chose  to  be, 
and  unless  he  held  himself  out  as 
such ;  and  he  was  a  common  carrier 
of  just  such  articles  as  he  chose  to 
be,  and  no  others.  If  he  held  himself 
out  as  a  common  carrier  of  silks  and 
laces,  the  common  law  would  not 
compel  him  to  be  a  common  earner 
of  agricultural  implements,  such  as 
plows,  harrows,  etc. ;  if  he  held  him- 
self out  as  a  common  carrier  of  con- 
fectionery and  Spices,  the  common 
law  would  not,  compel  him  to  be  a 
carrier  of  bacon,  lard  and  molassea 
Funnel  v.  Pettijohn,  3  Han-.  (Del.)  48. 
And  it  seems  to  us  clear  beyond  all 
doubt,  that  if  any  person  had,  in 
England,  prior  to  the  year  1607,  held 
himself  out  as  a  common  carrier  of 
cattle  and  live  stock  by  land,  the 
common  law  would  have  made  him 
such.  If  so,  where  is  the  valid  dis- 
tinction that  is  attempted  to  be  made 
between  the  carrying  of  live  stock 
and  the  carrying  of  any  other  kind 
of  personal  property?  The  common 
law  never  declared  that  certain  kinds 
of  property  only  could  be  carried  by 
common  carriers,  but  it  permitted  all 
kinds  of  personal  property  to  be  so 
carried.  At  common  law,  any  per- 
son could  be  a  common  carrier  of  aU 
kinds,  or  kind,  and  just  such  kinds  of 
personal  property  as  he  chose,  no 
more  nor  less.  Of  course,  it  is  well 
known  that  at  the  time  when  our 
common  law  had  its  origin,  that  is, 
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sioned  by  the  act  of  God  or  of  the  public  enemy,  or  by  their 
own  decay  from  an  inherent  infirmity,  or  by  the  fault  of  the 
owner  himself,  so  it  has  from  the  necessity  and  justice  of  the 
case  introduced  an  exception  in  favor  of  the  carrier  of  Hve 
stock,  of  accountability  for  its  loss  or  injury  resulting  from  its 
own  uncontrollable  vicious  propensities,  and  the  damages  in- 
cident to  its  carriage  from  its  inherent  natural  character.' 


prior  to  the  year  1607,  railroads  had 
no  existence.  But  when  they  came 
into  existence,  it  must  he  admitted 
that  they  would  be  governed  by  the 
same  rules,  so  far  as  applicable,  which 
govern  other  carriers  of  property. 
Therefore,  it  must  be  admitted  that 
railroads  might  be  created  for  the 
purpose  of  carrying  one  kind  of  prop- 
erty only,  or  for  carrying  all  kinds 
of  property  which  can  be  carried  by 
railroads,  including  cattle,  hve  stock, 
etc.  In  this  state  it  must  be  pre- 
sumed that  they  were  created  for  the 
purpose  of  carrying  all  kinds  of  per- 
sonal property.  It  can  hardly  be  sup- 
posed that  they  were  created  simply 
for  the  purpose  of  beiug  carriers  of 
such  articles  only  as  were  carried  by 
common  carriers  under  the  common 
law  prior  to  the  year  1607 ;  for  if 
such  were  the  case,  they  would  be 
carriers  of  but  few  of  the  innumer- 
able articles  that  are  now  actually 
carried  by  railroad  companies,  and  it 
can  hardly  be  supposed  that  they 
were  created  for  the  mere  purpose  of 
taking  the  places  of  pack  horses,  or 
clumsy  wagons,  often  drawn  by  oxen, 
or  such  other  primitive  means  of 
carriage  and  transportation  as  were 
used  in  England  prior  to  that  year. 
Railroads  are  undoubtedly  created  for 
the  purpose  of  carrying  all  kiads  of 
property  which  the  common  law 
would  have  permitted  to  be  carried 
by  common  carriers  in  any  mode, 
either  by  land  or  water,  which  prob- 
ably includes  all  kinds  of  personal 
property.    Our  decision,  then,  upon 
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this  question  is,  that  whenever  a  rail- 
road company  receive  cattle  or  live 
stock  to  be  transported  over  their 
road  from  one  place  to  another,  such 
company  assume  all  the  responsibil- 
ities of  a  common  carrier  except  so 
far  as  such  responsibilities  may  be 
modified  by  special  contract" 

'In  Richardson  v.  Railway  Co., 
61  Wis.  596,  Cassoday,  J.,  says: 
"Whether  a  railway  company  is 
under  the  same  obligations  to  fmiiish 
cars  for,  and  receive,  safely  carry,  and 
store  hve  stock  as  other  ordinary  in- 
animate freight,  is  a  question  upon 
which  much  has  been  written,  and 
some  diversity  of  opinion  has  been 
expressed.  It  is  not  necessary  here 
to  analyze  the  adjudged  cases,  nor 
indicate  the  weight  of  reason  or  au- 
thority. 

"  Betts  V.  Farmers'  L.  &  T.  Co.,  31 
Wis.  80,  was  an  action  for  injuries 
caused  by  the  can-ier's  neghgence  in 
carrying  the  plaintifirs  cattle  in  a 
car  with  defective  and  imperfectly 
fastened  doors  which  were  thrown 
open  by  the  motion  of  the  care  so 
that  the  cattle  escaped.  The  cattle 
were  shipped  under  a  special  contracf. 
which,  among  other  things,  provided 
that  the  company  should '  not  be  liable 
for  loss  in  jumping  from  the  oais." 
In  that  case,  Dixon,  C.  J.,  giving  the 
opinion  of  the  court,  said:  'As  to 
this  species  of  property  we  think  it 
competent  for  the  carrier  to  contract 
that  the  owner  shall  assume  all  risk 
of  damage  or  injury,  from  whatso- 
ever cause  happening  in  the  course  of 
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And  this  question  as  to  the  relation  in  which  the  carrier 
stands  to  such  freight  is  of  more  importance  than  might  at 
first  be  imagined,  as  if  he  is  to  be  treated  in  its  transportation 
as  a  common  carrier,  he  becomes  an  insurer,  as  in  the  case  of 
other  goods,  against  loss  from  every  cause  except  the  acts  of 
God  or  of  the  public  enemy  or  of  the  animals  themselves, 
unless  he  has  further  protected  himself  by  his  contract,  and  in 
case  of  loss  of  or  injury  to  the  freight,  the  burden  of  proving 
that  it  arose  from  its  own  fault  rests '  upon  him  if  he  would 
excuse  himself  upon  that  ground.  Whereas  if  he  is  to  be  con- 
sideted  merely  as  the  paid  agent  of  the  owner  for  the  trans- 
portation of  his  stock,  his  liability  would  rest  solely  upon  the 
question  of  negligence,  the  burden  of  proving  which  would  be 
upon  the  owner  of  the  freight ;  and  this  has  been  the  conten- 
tion in  many  of  the  cases  in  which  he  has  been  held  liable  as 
a  common  carrier. 


transportation.'  See,  also,  C.  &  N.  W. 
R.  Co.  V.  Van  Dresar,  33  Wis.  511 ; 
Morrison  v.  P.  &  0.  Const  Co.,  44 
Wis.  405.  This  proposition  seems  to 
cover  more  groimd  than  the  point 
actually  decided  in  that  case,  but  the 
English  cases  cited  by  the  learned 
chief  justice  seems  to  sustain  the 
proposition.  To  them  others  may  be 
added.  M'Cance  v:  London  &  N.  W. 
R'y  Co.,  7  Hurl.  &  N.  477 ;  Gannell  v. 
Ford,  5  Law  T.  Eep.  (N.  S.)  604; 
Eobinspn  v.  G.  W.  R'y  Co.,  35  L.  J.  C. 
P.  133;  Harrison  v.  London,  B.  &  S. 
R'y  Co.,  3  Best  &  S.  133;  Manchester 
S.  &  L.  R'y , Co.  V.  Brown,  50  Law  T. 
Rep.  (N.  S.)  881.  But  there  are  cases 
even  in  England  which  seem  to  hold 
a  contrary  doctrine.  M'Manus  ■;;. 
Lancashire  &  Y.  R'y,Co.,  4  HurL  &  N. 
327;  AUday  v.  G.  W.  R'y  Co.,  5  Best 
&  S.  908 ;  Gregory  v.  W.  M.  R'y  Co., 
2  Hurl.  &  C.  (Exch.)944;  Booth  v. 
North  Eastern  R'y  Co.,  L.  R  3  Exoh. 
173;  Doolan  v.  Directors  of  M.  R'y 
Co.,  L.  R.  3  App.  Cas.  793 ;  Moore  v. 
G.  S.  &  W.  R'y  Co.,  L.  R.  10  Ji.  Com. 
Law,  65.  Just  how  far  the  cases 
cited  were  controlled  by  the  presence 


or  absence  of  local  statutes  it  is  not 
necessary  here  to  determina 

"  It  is  well  settled  that  a  carrier  of 
ordinary  inanimate  freight  cannot, 
by  any  agreement  however  plain  and 
explicit,  wholly  relieve  itself  from  aU 
liabiUty  whatsoever  resulting  from 
its  own  negligence.  Black  v.  Good- 
rich Transp.  Co.,  55  Wis.  319.  Just 
the  extent  that  a  carrier  of  such  in- 
animate freight  may  by  express  con- 
tract exempt  itself  frona  liability  for 
its  own  neghgenoe  need  not  here  be 
determined.  Certainly,  there  is  a 
broad  distinction  between  the  risk 
incident  to  the  carriage  of  such  ordi- 
nary inanimate  freight  and  that  of 
live  animals  having  instincts,  habits, 
propensities,  wants,  necessities  and 
powers  of  locomotion.  Requisite 
care  in  case  of  the  transportation  of 
such  live  stock,  therefore,  necessarily 
implies  food  and  water  periodically, 
and  at  times  especial  care  and  shelter 
outside  of  the  vehicle  of  carriaga 
All  these  things  would  require  help, 
appliances,  conveniencies  and  extra 
arrangements  not  requisite  in  the 
case  of  ordinary  inanimate  freight^ 
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§  223.*  Duty  of  shipper  to  disclose  pecuUa/rities  affecting 
rislc. —  It  is  clearly  the  duty  of  the  shipper  to  disclose,  if  re- 
quested, any  peculiarities  or  infirmities  in  the  animals,  known 
to  him  and  not  to  the  carrier,  which  would  increase  the  risk 
of  carriage  in  the  usual  manner  or  require  greater  precautions 
for  their  safety  than  those  usually  requisite ;  ^  and  so,  without 
request,  it  would  be  the  duty  of  the  shipper  to  disclose  such 
peculiarities  or  infirmities  not  known  to  the  carrier  and  not 
discernible  from  the  appearance  or  condition  of  the  animal;' 
and  the  carrier  would  not  be  liable,  in  the  absence  of  such  a 
disclosure,  where,  having  used  the  care  and  diligence  usually 
requisite,  an  injury  was  sustained  proximately  owing  to  such 
peculiarity  or  infirmity. 

But  a  failure  so  to  disclose  would  not  relieve  the  carrier  for 


which  a  carrier  might  be  unable  or 
unwilling  to  furnish ;  and  yet,  if  fur- 
nished by  the  owner  of  such  live 
stock,  and  the  risk  incident  to  them 
assumed  by  such  owner,  the  carrier 
might  be  able  and  willing  to  under- 
take such  transportation.  And  yet, 
with  all  reasonable  care,  it  would  be 
impossible  to  secure  at  all  times  ab- 
solute Safety  in  the  transportation  of 
sucb  live  animals. 

"This  broad  distinction  between 
that  class  of  freightage  and  ordinary 
inanimate  freight  has  frequently  been 
observed  by  the  courts.  Blower  v. 
Q.  W.  R'y  Co.,  L.  R  7  C.  P.  655; 
Shir.  Lead.  Cas.  No.  22,  p.  50 ;  Clarke 
V.  B.  &  S.  R'y  Co.,  14  N.  Y.  570; 
Penn  u  B.  &  E.  R'y  Co.,  49  N.  Y.  204 ; 
Cragin  v.  N.  Y.  C.  R.  R.  Co.,  51  N.  Y. 
61 ;  Holsapple  v.  R,  W.  &  O.  R.  R. 
Co.,  3  Am.  &  Eng.  R'y  Cas.  487; 
Smith  V.  N.  H.  &  N.  R  R  Co.,  12 
Allen,  531 ;  Evans  v.  Fitchburg  R  R 
Co.,  Ill  Mass.  142 ;  Michigan  S.  &  N. 
Ind.  R  R  Co.  V.  McDonough,  21 
Mich.  189;  Lake  Shore  &  M.  S.  R  R 
Co.  V.  Perkins,  25  Mich.  839.  There 
would  certainly  seem  to  be  no  good 
reason  why  a  carrier  might  not  by 
express  contract  exempt  itself  from 


damage  caused  wholly,  or,  perhaps, 
in  part,  by  the  instincts,  habits,  pro- 
pensities, wants,  necessities,  vices  or 
locomotion  of  such  animals.  Ibid 
As  to  injury  from  such  causes  the 
common-law  liability  and  obligation 
do  not  seem  to  attach ;  certainly  not 
with  the  same  rigidity  as  they  do  in 
ordinary  inanimate  freight  Ibid. 
Thus,  in  a  late  case  in  Minnesota  it  is 
held  that  'a  railroad  corporation 
which  undertaJies  to  transport  live 
stock  for  hire  for  such  persons  as 
choose  to  employ  it  assumes  the  rela- 
tion of  a  common  carrier  with  such 
modifications  of  the  common-law  liar 
bility  of  carriers  as  arise  from  the 
nature  of  the  animals  and  their  capac- 
ity for  inflicting  injury  upon  them- 
selves and  upon  each  other.'  Moulton 
V.  St  P.,  M.  &  M.  R'y  Ca,  13  Am.  & 
Eng.  R'y  Cas.  18.  To  these  things 
may  well  be  added  other  things  inci- 
dent to  live  stock." 

1  The  section  numbered  233  in  the 
first  edition  of  this  work  has,  with 
the  cases  cited  in  it,  been  transposed, 
and  stands  as  §  210o  in  this  edition. 

2  See  an<e,§  213. 
'Seeaw<e,§2ia 


S53 


WHEN   CAEEIEE   NOT  LIABLE.  [§  224. 

a  loss  proximately  caused  by  his  own  negligence,  nor  could  he 
complain  of  the  failure  to  disclose  a  condition  of  things  evi- 
dent from  the  appearance  of  the  animal  itself.* 

VIIL  EXCEPTIONS  MADE  BY  STATUTE. 

§  224.  Statutes  limiting  carrier'' s  liability. —  Besides  the  ex- 
ceptions which  are  allowed  by  the  common  law  to  the  liability 
of  the  carrier  for  loss  of  the  goods,  or  the  injury  which  may 
have  happened  to  them  whilst  in  his  custody,  statutory  enact- 
ments have  been  made,  both  in  this  country  and  in  England, 
^hioh  have  greatly  modified  as  to  certain  classes  of  carriers 
the  rigorous  liability  which  was  imposed  upon  them  by  the 
rules  of  the  common  law.  The  English  Land  Carriers'  Act, 
which  will  be  more  particularly  referred  to  in  the  chapter  upon 
the  subject  of  the  limitation  of  the  carrier's  liability  by  con- 
tract, and  which,  as  its  title  indicates,  is  confined  to  carriers 
by  land,  was  designed  to  protect  all  such  carriers  from  impo- 
sition, and  from  losses  for  which  they  could  not  fairly  be  held 
liable  on  account  of  the  failure  of  their  eniployer  to  disclose 
the  value  of  packages  intrusted  to  them,  as  well  as  to  promote 
a  system  of  fair  dealing  between  the  carrier  and  the  public ; 
and  with  respect  to  the  owners  of  sea-going  vessels  as  carriers, 
besides  the  exceptions  always  contained  in  their  bills  of  lad- 
ing, their  common-law  liability  is  greatly  narrowed  by  acts  of 
parliament  protecting  them  against  liability  for  losses  by  fire ; 
from  the  obligation  to  make  good  losses  of  gold,  silver,  dia- 
monds, .watches,  jewels  or  precious  stones  by  robbery  or 
embezzlement,  unless  the  owner  has  at  the  time  of  the  ship- 
ment declared  the  value  thereof ;  from  making  good  any  losses 
incurred  by  the  misconduct  of  the  master  and  mariners  with- 
out their  privity,  or  by  robbery,  by  whomsoever  committed, 
to  a  greater  extent  than  the  value  of  the  ship  and  freight ;  and 

'  Thus  failure  to  inform  carrier  that  the  fact  that  he  had  no  notice  that 

a  cow,  offered  for  carriage,  is  far  ad-  cpws    shipped   were    intended   for 

vanced  with  calf,  will  not  relieve  the  breeding  purposes  and  that  many  of 

carrier  from  liability  for  an  injury  them  were  with  calf,  especially,  where 

caused  by  his  negligence.    MoCune  he  knew  that   they  had  been  im- 

V.  Railroad  Co.,  52  Iowa,  600.  ported  from  Europe  and  were  being 

So  in  EstiU  v.  Raih-oad  Ca,  41  Fed.  shipped  westward,  away  from  the 

Rep,  849,  it  was  held  that  the  car-  markets  for  beef  cattle, 
rier's  liability  was  not  lessened  by 
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to  all  other  cases  of  loss  occasioned  without  their  default  or 
privity.'  And  a  similar  law  has  been  enacted  by  the  congress 
of  the  United  States,  under  its  constitutional  power  to  regu- 
late commerce,  for  the  protection  of  the  owners  of  aU  vessels 
employed  as  common  carriers.* 


1  English  notes  to  Coggs  v.  Ber- 
nard, 1  Smith's  Ld.  Cases,  368,  369. 

2  The  laws  of  the  congress  of  the 
United  States  for  the  protection  and 
to  limit  the  hability  of  the  owners  of 
vessels  as  common  carriers  are  to  be 
found  in  the  Revised  Statutes  from 
sec.  4381  to  4289  inclusive,  and  are  as 
foUows : 

Sec.  4381.  If  any  shipper  of 
pldtina,  gold,  gold  dust,  silver,  bul- 
hon  or  other  precious  metals,  coins, 
jewelry,  biUs  of  any  bank  or  public 
body,  diamonds  or  other  precious 
stones,  or  any  gold  or  silver  in  a 
manufactured  or  an  unmanufactured 
state,  watches,  clocks  or  time-pieces 
of  any  description,  trinkets,  orders, 
notes  or  securities  for  the  payment 
of  money,  stamps,  maps,  writings, 
title  deeds,  printings,  engravings, 
pictures,  gold  or  sUver  plate  or  plated 
articles,  glass,  china,  silks  in  a  manu- 
factured or  unmanufactured  state, 
and  whether  wrought  up  or  not 
wrought  up  with  any  other  ma- 
terial, furs,  or  lace  or  any  of  them, 
contained  in  any  parcel  or  pack- 
age or  trunk,  shall  lade  the  same 
as  freight  or  baggage  on  any  ves- 
sel, without  at  the  time  of  such 
lading  giving  to  the  master,  clerk, 
agent  or  owner  of  such  vessel 
receiving  the  same  a  written  notice 
of  the  true  character  and  value 
thereof,  and  having  the  same  entered 
on  the  biU  of  lading  therefor,  the 
master  and  owner  of  such  vessel 
shall  not  be  liable  as  carriers  thereof 
in  any  form  or  manner ;  nor  shall 
any  such  master  or  owner  be  liable 
for  any  such  goods  beyond  the  value 


and  according  to  the  character 
thereof  so  notified  and  entered. 

See  Wheeler  v.  Navigation  Co.,  125 
N.  Y.  155. 

Sec.  4383.  No  owner  of  any  vessel 
shall  be  liable  to  answer  for  or  make 
good  to  any  person,  any  loss  or  dam- 
age which  may  happen  to  any  mer- 
chandise whatsoever  which  shall  be 
shipped,  taken  in  or  put  on  board 
any  such  vessel,  by  reason  or  by 
means  of  any  Are  happening  to  or  on 
board  the  vessel,  unless  such  fire  is 
caused  by  the  design  or  neglect  of 
such  owner. 

Sec.  4383.  The  liability  of  the 
owner  of  any  vessel  for  any  embez- 
zlement, loss  or  destiuction  by  any 
person  of  any  property,  goods  or 
merchandise,  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss, 
damage  or  injury  by  collision,  or  for 
any  act,  matter  or  thing,  loss,  damage 
or  forfeiture,  done,  occasioned  or  in- 
curred, without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or 
value  of  the  interest  of  such  owner 
in  such  vessel  and  her  freight  then 
pending. 

Sec.  4284.  Whenever  any  such 
embezzlement,  loss  or  destruction  is 
suflEered  by  several  freighters  or 
ownera  of  goods,  wares,  merchandise 
or  any  property  whatever,  on  the 
same  voyage,  and  the  whole  value  of 
the  vessel  and  her  freight  for  the 
voyage  is  not  sufficient  to  make 
compensation  to  each  of  tliem,  they 
shall  receive  compensation  from  the 
owner  of  the  vessel  in  proportion  to 
their  respective  losses ;  and  for  that 
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Ijurpose  the  freighters  and  owner  of 
the  propei-ty  and  the  owner  of  the 
vessel  or  any  of  them  may  take 'the 
appropriate  proceedings  in  any  court 
for  the  purpose  of  apportioning  the 
sum  for  which  the  owner  of  the  ves- 
sel may  be  liable,  arnong  the  parties 
entitled  thereto. 

Sec.  4285.  It  shall  be  deemed  a 
.sufficient  compliance  on  the  part  of 
such  owner  with  the  requirements 
of  this  title  relating  to  his  liability 
for  any  embezzlement,  loss  or  de- 
struction of  any  property,  goods  or 
merchandise,  if  he  shall  transfer  his 
interest  in  such  vessel  and  freight 
for  the  benefit  of  such  claimants  to 
a  trustee  to  be  appointed  by  any 
court  of  competent  jurisdiction,  to 
act  as  such  trustee  for  the  person 
who  may  prove  to  be  legally  entitled 
thereto ;  from  and  after  which  trans- 
fer all  claims  and  proceedings  against 
the  owner  shall  cease. 

Sec.  4286.  The  charterer  of  any 
vessel,  in  case  he  shall  man,  victual 
and  navigate  such  vessel  at  his  own 
expense  or  by  his  own  procurement, 
shall  be  deemed  the  owner  of  such 
vessel  within  the  meaning  of  the 
provisions  of  this  title  relating  to  the 
limitation  of  the  liability  of  the  own- 
ers of  vessels ;  and  such  vessel,  when 
so  chartered,  shall  be  liable  in  the 
same  manner  as  if  navigated  by  the 
owner  thereof. 

Sec.  4287.  Nothing  in  the  five  pre- 
ceding sections  shall  be  construed  to 
take  away  or  affect  the  remedy  to 
which  any  party,  may  be  entitled 
against  the  master,  officers  or  sea- 
men for  or  on  account  of  any  em- 
bezzlement, injury,  loss  or  destruc- 
tion of  merchandise  or  property  put 
on  board  any  vessel,  or  on  account 


of  any  negligence,  fraud  or  other 
malversation  of  such  master,  officers 
or  seamen  respectively,  nor  to  lessen 
or  take  away  any  responsibility  to 
which  any  master  or  seamen  of  any 
vessel  may  by  law  be  liable,  notwith- 
standing such  master  or  seaman  may 
be  an  owner  or  part  owner  of  the 
vessel 

Sec.  4388.  Any  person  shipping  oil 
of  vitriol,  unslaked 'lime,  inflammable 
matches  or  gunpowder  in  a  vessel  tak- 
ing cargo  for  divers  persons  on  freight 
without  delivering  at  the  time  of 
shipment  a  note  in  writing  express- 
ing the  nature  and  character  of  such 
merchandise  to  the  master,  mate,  of- 
ficer or  person  in  charge  of  the  lad- 
ing of  the  vessel,  shall  be  Mable  to  the 
United  States  in  a  penalty  of  |1,000. 
But  this  section  shall  not  apply  to 
any  vessel  of  any  description  what- 
soever used  in  rivers  or  inland  navi- 
gation. 

Sec.  4289.  The  provisions  of  this 
title  relating  to  the  limitation  of  the 
liability  of  the  owners  of  vessels 
shall  not  apply  to  the  owners  of  any 
canal-boat,  barge  or  lighter,  or  to 
any  vessel  of  any  description  what- 
soever used  in  rivers  or  inland  navi- 
gation. 

This  is  substantially  the  act  of 
1851,  passed  for  the  purpose  of  limit-, 
ing  the  liability  of  ship-owners.  An 
interesting  account  of  the  events  and 
reasons  which  led  to  its  passage  will 
be  found  in  the  case  of  Norwich  Com- 
pany V.  Wright,  13  Wall.  104.  Not- 
withstanding the  language  of  the 
last  section,  the  provisions  of  the 
law  have  been  held  to  apply  to  the 
owners  of  vessels  used  upon  our 
great  lakes.  Moore  v.  American 
Trans.  Co.,  34  How.  1, 
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§  235.    Goods  usually  shipped  under    §  240. 
contract  limiting  liability. 

236.  Rigor  of  common-law  rule 
relaxed. 

337.  ,  Eule  permitting  limitation  of  241. 
liability  by  contract  of  early  242. 
origin  in  England. 

228.  Same  subject  —  Notice  suffi- 
cient. 

339.  Same  subject  —  Extent  of 
limitation  —  Anything  ex- 
cept gross  negligence  or 
misfeasance.  248a. 

230.  Considerations  leading  to  En- 

glish Land  Carriers'  Acts.  344 

231.  Summary  of  act 

232.  Construction  of  act.  345. 
333.    Modification  of  Carriers'  Act 

by  EaUway  and  Canal  Ti-af  -       246. 
fie  Act 

234.  Same  subject  —  Effect  of  lat- 

ter act 

235.  Early  American  cases.  247. 

336.  Same  subject 

337.  Carrier  may  limit  liability  by 

special  contract  347a, 

337a.  Same    subject  —  Contract       348. 

must  be  express. 
3376.  Same  subject— Limitation  re-       348o. 

suits  from  shipper's  waiver 

of  common-law  liability. 
237c.  Same    subject  —  Limitation       248b. 

prohibited  in  some  states.  248c. 

238.    Mere  notice  not  sufficient — 

"What    constitutes    special      248d. 

contract' 
339.    Same  subject 
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Acceptance  of  carrier's  re- 
ceipt creates  contract  — 
Failure  to  read  no  defense 
if  no  fraud  practiced. 

Same  subject 

Form  and  nature  of  con- 
tract—  Writing  not  neces- 
sary—  Evidence  to  estab- 
lish. 

Sa:pe  subject — Parol  modi- 
fications—  Signing  by  one 
party. 

Same  subject — Statutory  re- 
quirements. 

Notices  not  intended  to  limit 
liability. 

Terms  of  limitation  must  be 
plain  and  legibla 

Receipt,  to  limit  liabiUty, 
must  be  given  and  accepted 
at  time  of  accepting  the 
goods. 

Same  subject— Parol  agree- 
ment acted  upon  not  limited 
by  subsequent  receipt 

Same  subject 

Extent  to  which  liability  may 
be  limited. 

Carrier  may  stipulate  for  ex- 
emption in  carnage  of  live 
animals. 

Or  for  loss  from  fira 

Or  for  delay  from  strikes, 
mobs,  etc. 

Or  for  loss  from  thieves  or 
robbers. 
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§  249.    Amount  of  damage  may  be    §  370. 
limited  by  contract. 
350.    Same  subject  —  Effect  of  this 

limitation  where  loss  caused      371. 
by  negligence. 

251.  Same   subject  —  How    made 

under     English     Carriers'       373. 
Act  373. 

252.  Same  subject  — When  shipper 

bound  to  disclose  value  — 
limitation  by  notice  —  Reg- 
ulations. 374. 
.  352a.  Same  subject  —  Illustrations.       375. 

253.  Samesubject — Notices  under 

English  Carriers'  Act 
■254    Same   subject  —  Weight    of       376. 

English  cases. 
355.    Same  subject  —  Notice  from 

course  of  dealing.  377. 

256.  Same  subject  —  Notice  con- 

tained in  receipt 

257.  Samesubject  ■  377a. 

258.  Same  subject 

259.  May  limit  time  within  which 

claim  shall  be  mada  3776. 

259a.  Burden  of  proof  on  carrier  to       277c. 
show  himself   within   ex- 
emption. 378. 

'260.    Carrier   cannot   provide   by 

contract    against    liability      379. 
for  his  negligence. 

261.  Samesubject— The  contrary       380. 

view  held  in  some  states. 

262.  Same     subject  —  Rule      in 

United     States      supreme       380a. 

court 
233.    Same  subject  —  This  rule  the 

prevailing  one. 
864.    Samesubject  — Conti-ary rule      381. 

prevails  in  New  York. 

265.  Power  of  owner's   agent  to 

agree  to  limitation,  383. 

266.  Same  subject 

267.  Powers  of  agents  of  carriers 

to  bind  them  by  contract  383. 

368.    Same  Subject  — The  English 

rule. 
269.    Same  subject— Implied  au-       884. 

thority. 
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What  will  be  construed  as  a 
contract  exempting  from 
liability  for  neghgence. 

How  the  benefit  of  such  con- 
tracts can  be  claimed  by 
connecting  carriers. 

Same  subject 

Same  subject  —  Limitation 
inures  to  benefit  of  connect- 
ing carrier  only  where  con- 
tract is  for  through  carriage. 

Same  subject 

Confci-acts  limiting  liability 
must  be  strictly  against 
carrier. 

Same  subject — Particular  ex- 
emptions not  enlarged  by 
general  language. 

Same  subject  —  Construction 
of  specific  terms  not  altered 
to  release  carrier. 

Same  subject  —  Ambiguous 
words  construed  against 
carrier. 

Same  subject 

By  what  law  contract  is  to  be 
construed. 

The  consideration  necessary 
to  uphold  such  contracts. 

Contract  must  have  a  fair 
construction. 

Carrier  liable  notwithstand- 
ing exemption  if  loss  be  the 
result  of  his  negligence. 

Or,  thqugh  exemption  from 
negligence  sustained,  if  loss 
occurred  through  his  mis- 
feasance. 

Exceptions  to  liability  in  bills 
of  lading  of  carriers  by 
water. 

Same  subject  —  Perils  of  the 
sea — Dangers  of  naviga- 
tion. 

Same  subject  —  Perils  of  the 
sea,  etc.,  not  synonymous 
with  act  of  God,  etc. 

Same  subject  —  What  in- 
cluded —  Illustrations. 
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287. 
288. 

289. 


Same  subject  —  Jettison, 
when  included. 

Same  subject  —  Hidden  ob- 
structions. 

Same  subject  —  Other  perils. 

Same  subject  —  Other  per- 
ils —  Fire  not  included. 

Same  subject  —  How  ques- 
tion determined. 


§  290.  Same  subject — Carrier  liable, 
notwithstanding  these  ex- 
emptions, for  loss  from 
theft,  embezzlement^  rob- 
bery, etc. 
290a.  Same  subject  —  Carrier  liable 
notwithstanding  exemp- 
tion if  loss  caused  by-  his 
negligence. 


§  225.  Goods  usually  shipped  under  contracts  limiting  lia- 
hility. —  The  bill  of  lading  or  receipt  of  the  carrier,  so  far  as  it 
is  a  mere  acknowledgment  of  the  delivery  of  the  goods  and  a 
contract  to  carry  them,  has  already  been  treated  of.  But  this 
instrument  is  made  use  of  to  serve  another  purpose.  We  have 
already  seen  that  carriers  are  now  allowed  to  contract  with 
their  employers  so  as  very  greatly  to  qualify  and  diminish 
the  liability  imposed  upom  them  by  the  common  law.  Goods 
are  in  fact  now  but  rarely  accepted  by  them  without  an  agree- 
ment or  contract  for  such  limitation ;  and,  it  being  important 
that  such  contracts  should  be  reduced  to  writing,  no  more 
natural  or  convenient  place  can  be  found  for  them  than  in  the 
same  instrument  which  evidences  their  receipt  and  the  con- 
tract to  transport  them.  Hence  it  has  become  the  universal 
practice  for  carriers,  both  by  land  and  water,  to  include  in 
their  bills  of  lading  the  terms  as  to  liability  upon  which  they 
accept  the  goods,  which,  when  accepted  by  the  shipper,  are 
the  conditions  upon  which  the  carrying  is  to  be  done,  and  are 
binding  upon  both  parties,  provided  they  are  such  as  can  be 
lawfully  agreed  upon.*  And  such  contracts  are  not  to  be  re- 
garded as  made  solely  in  the  interest  or  for  the  exclusive 
benefit  of  the  carrier,  though  they  universally  quajify  and  mod- 
erate the  harsh  terms  imposed  upon  him  by  the  law  when  no 
express  contract  is  made  with  his  employer.  It  is  supposed, 
however  the  fact  may  be,  that,  the  liability  of  the  carrier  being 
lessened,  terms  correspondingly  favorable  have  been  gained  by 

1  The  law  does  not  compel  persons  own  affairs  and  to  make  such  con- 
dealing  with  common  carriers  to  rely  ti-acts  with  respect  thereto  as  they 
andinsistupon  the  liability  which,  in  deem  most  conducive  to  their  own 
the  absence  of  special  contract,  it  im-  interests.  Michigan  Cent  R  B.  Co. 
poses  in  their  favor,  but  recognizes  v.  Hale,  6  Mich.  243. 
their  competency  to  manage  their 
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the  shipper,  and  that  thus  the  advantage  from  such  contracts 
is  to  some  extent  mutual.  It  often  happens  that  the  shipper 
may  desire  by  contract  to  vary  the  terms  upon  which  alone 
the  carrier  could  be  compelled  to  receive  and  carry  his  goods, 
as,  for  instance,  to  bind  him  by  what  is  known  as  a  througb 
contract,  where  they  must  necessarily  be  passed  over  several 
lines  of  connecting  carriers  to  reach  their  destination.  In  such 
cases,  as  we  have  seen,  the  law  generally  in  this  country  binds 
the  carrier  to  convey  only  to  the  end  of  his  own  route  and 
there  deliver  to  the  next  succeeding  carrier;  but  still  it  is  per- 
fectly competent  for  the  carrier  who  first  receives  the  goods 
to  bind  himself  for  the  entire  transportation  and  to  be  respon- 
sible for  the  safety  of  the  goods  until  they  reach  their  destina- 
tion ;  and  in  such  cases  if  they  be  lost  the  owner  may  look  to 
him  to  be  made  whole,  without  undertaking  the  difficult  task 
of  ascertaining  where  the  fault  was  or  of  resorting  to  his  legal 
remedy  in  a  distant  state.  So  it  frequently  happens  that,  by 
entering  into  a  contract  with  the  carrier  limiting  his  liability, 
the  shipper  may  obtain  transportation  at  greatly  reduced  rates, 
which  he  may  regard  as  a  matter  of  more  importance  to  him 
than  the  liability  of  the  carrier.  Other  instances  might  be 
given,  but  these  are  sufficient  to  show  that  such  contracts  are 
not  always  and  altogether  for  the  heneflt  of  the  carrier. 

§  226.  Sigor  of  cmnmon-law  rule  relaxed. —  These  considera- 
tions, together  with  the  further  fact  that,  owing  to  the  im- 
proved state  of  society  and  the  rapidity  and  comparative  safety 
of  modern  modes  of  carriage,  there  is  not  now  the  same  ne- 
cessity as  formerly  existed  for  holding  carriers  to  the  rigorous 
accountability  of  insurers  against  all  losses  except  those  caused 
by  the  act  of  God  or  of  the  public  enemy,  have  induced  the 
courts  of  many  of  the  states  of  this  country  to  relax  the  rigor 
of  this  rule  at  least  in  so  far  as  to  permit  the  carrier  to  qualify 
this  liability  by  express  contract  with  his  employer. 

§  227.  Eule  permitting  limitation  of  liability  lyy  contract  of 
e(M-ly  origin  in  England. —  In  England  it  has  been  from  very 
early  times  the  law  that  such  contracts  might  be  entered  into 
not  only  expressly  but  by  notice  to  the  owner  of  the  goods. 
The  first  reference  to  the  subject  is  to  be  found  in  a  note. to 
Southcote's  Case,i  in  which  Lord  Goke  says  that,  if  goods  are 

1 4  Coke,  84 
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delivered  to  one  person  to  be  delivered  over  to  another,  it  is 
good  policy  for  him  to  provide  for  himself  in  special  manner 
"for  doubt  of  being  charged  with  his  general  acceptance;" 
and  this  language  has  been  generally  understood  as  having 
reference  to  the  carrier  as  bailee ;  but  this  seems  to  be  uncer- 
tain. In  Morse  v.  Slue '  it  was  said  by  Lord  Hale  that  the 
master  of  the  ship  "  might  have  made  a  caution  for  himself." 
Nearly  a  century  intervened  during  which  time  we  find  no 
allusion  to  the  subject  until  the  case  of  Gibbon  v.  Paynton,^ 
in  which  the  attempt  was  made  to  hold  the  carrier  hable  for 
money  delivered  to  him  concealed  in  a  bag  filled  with  hay, 
the  carrier  having  given  notice  that  he  would  not  be  liable  for 
money  unless  informed  of  the  fact.'  Loyd  Mansfield,  as  we 
have  seen,  rested  his  decision  upon  the  fraud ;  but  the  other 
judges  considered  the  notice  as  equivalent  to  a  special  accept- 
ance, thus  assuming  that  the  carrier  could  in  this  way  limit 
his  liability.  The  next  heard  of  such  special  acceptances  was 
in  Forward  v.  Pittard*  before  the  same  court,  in  1785,  until 
which  Burrough,  J.,  says  the  doctrine  of  notices  by  carriers 
was  never  known  in  "Westminster  Hall.* 

§  228.  8ame  subject  —  Notice  sufficient. —  At  length  in  1804, 
in  the  case  of  Mcholson  v.  Willan,*  the  question  as  to  the 
validity  of  such  notices  came  up  directly  for  decision  before 
Lord  EUenborough,  in  the  king's  bench.  The  defendants,  who 
were  carriers,  had  put  up  a  notice  on  a  board  in  their  office, 
of  which  the  plaintiff  knew,  that  they  would  not  be  liable  for 
any  package  whatever  above  the  value  of  £5,  unless  insured 
and  paid  for  at  the  time  of  delivery,  and  unless,  if  lost,  its  value 
should  be  demanded  in  one  month  after  such  damage  was  sus- 
tained. The  parcel  in  question  contained  £58,  of  which  no 
notice  was  given  to  the  defendants.  After  a  curia  advisari 
vult,  Lord  EUenborough  delivered  his  judgment  in  which  he 
said :  "  Considering  the  length  of  time  during  which  and  the 
extent  and  universality  in  which  the  practice  of  making  such 
special  acceptances  of  goods  for  carriage  by  land  and  water 
has  now  prevailed  in  this  kingdom,  under  the  observation  and 
with  the  allowance  of  courts  of  justice,  and  with  the  sanction 

1 1  Venti-is,  238.  *  1  T.  R  27. 

2  4  Burr.  3298  (A.  D.  176SD.  »  Smith  v.  Home,  8  Taunt  1«. 

Mnfe,  §213.  6  5  East,  507. 
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and  countenance  of  the  legislature  itself,  which  is  known  to 
have  rejected  a  bill  brought  in  for  the  purpose  of  narrowing 
the  carrier's  responsibility  in  certain  cases,  on  the  ground  of  • 
such  a  measure  being  unnecessary,  inasmuch  as  carriers  were 
deemed  fully  competent  to  limit  their  own  responsibility  in  all 
cases  by  special  contract ;  considering  also  that  there  is  no 
case  to  be  met  with  in  the  books  in  which  the  right  of  the  car- 
rier thus  to  limit  his  own  responsibility  by  special  contract  has 
ever  been  by  express  decision  denied,  we  cannot  do  otherwise 
than  sustain  such  right,  however  liable  to  abuse  and  produc- 
tive of  inconvenience  it  may  be,  leaving  to' the  legislature  if  it 
shall  think  fit  to  apply  such  remedy  hereafter  as  the  evil  may 
require."  And  the  judgment  was  that  the  plaintiff  could  not 
recover  even  the  £5  which  the  jury  had  found  for  him.  And 
Lord  Kenyonin  another  case  said:  "When  no  rate  is  fixed 
by  law,  the  carrier  is  entitled  to  say  on  what  terms  he  wiU 
carry ;  he  is  not  obliged  to  take  everything  that  is  brought  to 
his  warehouse  unless  the  terms  on  which  he  chooses  to  under- 
take the  risk  are  complied  with  by  the  person  who  employs 
him.  The  old  mode  of  declaring  used  to  be  on  the  custom  of 
the  realm,  but  this  is  in  assumpsit;  it  is  founded  on  contract, 
and  the  contract  must  therefore  govern  the  parties."  ' 

§229.  Sa/me  subject — Extent  of  limitation — Anything  ex- 
cept gross  negligence  or  misfeasance. —  From  the  time  of  these 
decisions,  many  cases  are  to  be  found  in  the  English  reports 
expressly  recognizing  the  right  of  the  carrier  at, common  law 
to  limit  his  liability  for  loss  or  injury  to  the  goods,  resulting 
from  any  cause  whatever,  even  the  felony  of  his  own  servants, 
except  his  own  gross  negligence  or  misfeasance,  either  by  ex- 
press contract  with  his  employer,  by  special  acceptance  or  by 
public  notice  brought  to  his  knowledge.^  The  mode  resorted 
to,  however,  in  the  great  majority  of  the  cases  was  that  of  pub- 
lic notice,  which  according  to  all  of  them,  if  brought  to  the 

'  Anonymous  v.  Jackson,  Peake's  B.  140 ;  Brooke  v.  Pickwick,  4  Bing. 

AddL  Cas.  185.  218;  Smith  v.  Home,  8  Taunt  144V 

^Batson  v.  Donovan,  4R  &  Aid.  Birkett  v.  Willan,  3  B.  &  Aid.  356; 

31 ;  Mayhew  v.  Eames,  3  B.  &  C.  601 ;  Garnett  v.  WiUan,  5  id.  53 ;  Sleat  v. 

Having  v.  Todd,  1  Starkie,  73;  Lee-  Fagg,id.  343;  Wyld  v.  Piokford,  8M. 

son  V.  Holt,  id.  186 ;  Riley  v.  Home,  &  W.  443. 
5  Bing.  317 ;  Butt  v.  EaUway,  11  Com. 
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knowledge  of  the  owner  of  the  goods,  constituted  what  was 
called  a  special  or  qualified  acceptance  by  the  carrier,  and  was 
the  contract  of  the  parties.^ 

§  230.  Considerations  leading  to  JEnglisJi  Land  Carriers' 
Act. —  But  it  was,  in  many  instances,  impossible  for  the  car- 
rier to  prove  knowledge  of  the  notice  by  his  employer ;  and 
many  questions  arose  as  to  what  should  be  sufficient  evidence 
that  notice  had  come  to  his  knowledge ;  whether  it  was  to  be 
presumed  that  he  had  seen  it  in  a  newspaper  which  he  had 
been  accustomed  to  read,  or  whether  he  had  seen  it  posted  up 
in  the  office  where  the  carrier  transacted  his  business.  Ques- 
tions also  arose  as  to  the  construction  to  be  put  upon  the  vari- 
ous forms  of  notices.  And  these  considerations,  in  connection 
with  the  frauds  which  were  being  practiced  upon  carriers  by 
concealments  of  value  and  the  frequent  hardships  upon  them 
caused  by  the  carelessness  of  their  servants,  induced  the  legis- 
lature to  pass  the  act  of  11  Geo.  lY.  and  1  William  lY.  (1830), 
commonly  known  as  the  English  Land  Carriers'  Act.^ 

§  231.  Summary  of  act. —  The  object  of  this  act,  as  stated  ia 
its  title,  was  the  more  effectual  protection  of  carriers  for  hire 
against  loss  or  injury  to  parcels  or  packages  delivered  to  them 
for  conveyance  or  custody,  the  value  or  contents  of  which 
shaU  not  be  declared  to  them  by  the  owners ;  and  after  a  pre- 
amble which  recites  that  by  reason  of  the  frequent  practices  of 
bankers  and  others  sending  by  public  conveyances  for  hire, 
parcels  and  packages  containing  articles  of  great  value  in  small 
compass,  much  valuable  property  is  rendered  liable  to  depre- 
dation, and  the  responsibility  of  such  common  carriers  is 
greatly  increased ;  and  by  the  frequent  omission  of  the  per- 
sons sending  such  parcels  to  notify  the  value  and  nature  of 
the  contents  thereof,  so  as  to  enable  such  carriers  to  protect 
themselves  against  losses,  and  the  difficulty  of  fixing  parties 
with  knowledge  of  notices  published  to  limit  their  responsi- 

.  1  Those  whose  curiosity  may  prompt  in  Hollister  v.  Nowlen  and  Cole  «. 

them  to  investigate  the  state  of  the  Goodwin,  19  Wend.  234,  351,  in  The 

English  law  upon  this  subject  previ-  N.  Y.  Cent  R  R  w  Lockwood,  17 

Qus  to  the  passage  of  the  English  Wall.  357,  and  in  Sager  v.  The  Eail- 

Ijand  Carriers'  Act  (1830)  will  find  the  way  Co.,  31  Ma  338. 
cases  cited  and  commented  upon  at        2  Hinton  v.  Dibbin,  2  Ad.  &  El 

length  by  Bronson  and  Cowen,  JJ.,  (N.  S.)  646. 
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bilit}'',  they  have  sustained  heavy  losses,  it  is  enacted  that  no 
such  common  carrier  shall  be  liable  for  the  loss  of  or  injury  to 
any  of  the  articles  therein  named  above  the  value  of  £10,  iiot 
occasioned  by  the  felonious  acts  of  his  servants  or  his  own  per- 
sonal negligence,  unless  at  the  time  of  the  delivery  thereof  at 
the  office  of  such  carrier,  the  value  and  nature  of  such  prop- 
erty shall  have  been  declared  and  the  increased  charges  au- 
thorized by  the  act  shaU  have  been  paid ;  and  further,  that  no 
public  notice  or  declaration  should  thereafter  exempt  any  car- 
rier from  his  liability  at  common  law  for  the,  loss  or  injury  to 
any' articles  other  than  those  specified  in  the  act,  but  that  as 
to  such  other  articles  his  liability  as  at  common  law  should 
remain,  notwithstanding  such  notice ;  and  provided,  also,  that 
the  act  should  not  be  so  construed  as  in  anywise  to  affect  any 
■special  contract  with  the  carrier.' 

§  232.  Construction  of  act. —  Commenting  upon  this  act,  the 
English  judges  have  said  that  protection  to  carriers  was  its 
object,  as  its  title  imports,  and  that  they  would  not  put  upon 
it  a  more  limited  construction  than  its  language  required. 
Hence,  they  have  held  that  although  public  notices  will  no 
longer  avail  the  clirrier  in  limiting  his  liability,  special  con- 
tracts for  that  purpose  are  still  allowed  and  are  not  affected 
by  the  act ;  and  that  if  notice  be  given  to  the  customer  of  the 
carrier,  and  he  subsequently  sends  his  goods  to  be  carried 
without  objection  to  the  terms  of  the  notice,  he  is  bound  by 
them.  So  that  the  validity  and  effect  of  notices  other  than 
such  as  are  called  public  remain  the  same  as  before  the  act.^ 
And  in  numerous  cases  it  has  been  decided  that  he  may  pro- 
tect himself  by  such  notices  against  loss  caused  by  the  negli- 
gence of  his  servants  though  not  against  such  as  are  occasioned 
by  their  felonious  acts.  Nor  is  it  material,  under  this  act,  in 
what  manner  the  contract  is  made.  Neither  writing  nor  sign- 
ing nor  any  other  formality  is  required,  the  question  in  every 
case  being  one  of  fact,  whether  there  was  such  a  contract 
(Walker  v.  Eailway,  s'wprd).    And,  although  a  mere  public 

'This  act,  so  far  as  it  affects  the  z Walker  v.  Railway,  3  Ellis  &  B. 

question  of  the  liability  of  the  car-  750;  Austin  v.  EaUway,  10  C.  B.  454; 

rier,  will  be  found  set  out  in  full  in  Carr  v.  Railway,  7  Exch.  707 ;  Fowles 

Story  on  Bailments,  §§  554a,  554&  and  v.  RaUway,  id.  699. 
554c. 
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notice  may  not  be  sufficient,  if  a  ticket  containing  suoli  notice 
be  delivered  to  the  customer  or  his  agent,  it  will  suffice  to 
limit  the  carrier's  liability,  whether  it  was  read  over  or  ex- 
plained or  understood  by  him  or  not." 

§  233.  Modification  of  Carriers^  Act  ly  JRaihuay  and  Canal 
Traffic  Act. —  The  Carriers'  Act  was,  however,  somewhat  modi- 
fied by  the  legislature  in  1854,  by  what  is  known  as  the  Kail- 
way  and  Canal  Traffic  Act,  as  to  the  class  of  carriers  indicated 
by  its  title,  so  far  as  to  prohibit  such  carriers  from  limiting 
their  liability  by  "notice,  condition  or  declaration;"  provided, 
however,  that  nothing  conta,ined  in  the  act  shall  be  construed 
to  prevent  said  companies  from  making  such  conditions  as  to 
the  terms  of  carriage  as  shall  be  signed  by  the  shipper  and 
adjudged  by  the  court  or  judge  before  whom  any  question 
relating  thereto  shall  be  tried,  to  be  just  and  reasonable ;  and 
further,  that  the  amount  of  recovery,  in  case  of  loss,  for  the 
various  articles  therein  enunierated  shall  not  exceed  a  certain 
designated  sum,  varying  according  to  the  nature  of  the  article 
to  be  carried,  unless  the  shipper  shall  declare  them  to  be  of 
higher  value  and  pay  additional  compensation  for  the  increased 
risk  and  care  thereby  occasioned.  But  the  act  expressly  ex- 
cepts from  its  provisions  all  such  articles  as  are  named  in  the 
general  Carriers'  Act. 

§  234.  Same  subject — Effect  of  latter  act. —  The  material 
altera,tion  effected  by  this  latter  act,  as  will  be  observed,  ia 
that  by  this  act  railway  and  canal  companies  can  limit  their 
liability  as  carriers  of  the  articles  enumerated  in  it  only  by 
special  contract  signed  by  the  shipper  which  shall  be  adjudged 
by  the  courts  to  be  reasonable  and  just.  Many  cases  under 
this  act  have  come  before  the  judges  requiring  decision  as  to 
whether  conditions  or  stipulations  in  such  contracts  were  just 
and  reasonable ;  and,  following  the  cases  under  the  Carriers' 
Act,  it  has  been  repeatedly  determined  that  while  a  contract 
which  relieves  the  carrier  from  aU  liability  is  not  reasonable, 
it  is  so  when  it  stipulates  that  he  shall  not  be  held  liable  for 
losses  caused  by  the  negligence  of  himself  or  his  servants.^ 

1  Gr.  N.  E'y  v.  Marville,  7  RaU.  Cas.  ited  discretion  to  the  courts  to  deter- 
830 ;  Palmer  v.  Railway,  4  M,  &  W.  mine  what  are  reasonable  and  what 
749.  axe  unreasonable  conditions  in  con- 

2  This  act  having  given  an  unlim-  tracts  between  carriei-s  and  their  em- 
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§  235.  Early  American  cases. —  In  this  country  the  contest 
between  the  carrier  and  his  employer  upon  this  question  of 
the  carrier's  right  to  limit  his  extraordinary  common-law  lia- 


ployers,  it  wiE  be  interesting  as  well 
as  instructive  to  know,  as  far  as  the 
cases  inform  us,  what  has  been  con- 
sidered just  and  reasonable  in  such 
cases,  and  by  what  principles  the 
courts  have  been  guided  in  coming 
to  their  conclusions. 

In  Peek  v.  The  Railway  Co.,  10 
H.  L.' Cases,  473,  the  contract  was 
that  the  company  would  not  be  re- 
sponsible for  loss  of  or  injury  to  the 
goods  unless  declared  and  insured  ac- 
cording to  their  value.  The  Iiord 
Chancellor  (Westbury),  speaking  ta 
the  question  of  its  reasonableness, 
said :  "  If  the  present  condition  were 
introduced  in  a  contract  between  the 
company  and  the  owner  of  the  goods, 
delivered  to  be  carried  by  that  com- 
pany, the  necessary  effect  of  such  a 
contract  would  be  that  it  would  ex- 
empt the  company  from  responsibil- 
ity for  the  injury,  however  caused, 
including,  therefore,  gross  negligence 
and  even  fraud  and  dishonesty  on 
the  part  of  the  sei-vants  of  the  com- 
pany, for  the  condition  was  expressed 
without  any  limitation  or  exception, 
I  am  therefore,  in  the  first  place, 
clearly  of  opinion  that  the  condition 
insisted  on  by  the  company,  even  if 
it  had  been  duly  embodied  in  a  spe- 
cial contract  between  the  parties,  is  a 
condition  which  it  would  be  the  duty 
of  a  court  or  judge  to  hold  to  be 
neither  just  nor  reasonable." 

In  Aldridge  v.  The  Railway  Co.,  15 
Com.  B.  (N.  S.)  583,  .certain  goods  con- 
sisting of  empty  packages  which  had 
abeady  been  carried  over  the  road 
were  sent  back  according  to  custom, 
without  further  charge. 

The  printed  contract  provided  that 
the  company  would  not  be  answer- 
able for  the  loss  or  detention  of,  or 


damage  to,  packages  of  any  descrip- 
tion charged  by  the  company  as 
empties.  This  condition  was  consid- 
ered unreasonable.  There  was  a  con- 
sideration for  the  return  carriage  of 
these  empty  packages  in  the  amount 
paid  for  their  caiTiage  to  the  place 
from  which  they  were  to  be  re- 
turned, and  their  return  fre«  was 
only  one  of  the  inducements  held  out 
to  the  public  to  send  full  packages. 
The  returii  carriage  was  therefore  for 
a  consideration,  and  the  company 
could  not  therefore  divest  itself  of  all 
liability. 

In  McManus  v.  Railway  Co.,  4  H. 
&  N.  327,  the  plaintiff  dasiring  to 
send  horses  by  the  company's  road 
signed  a  ticket  containing  the  condi- 
tion that  the  owner  of  the  horses 
should  undertake  all  the  risk  of  con- 
veyance whatsoever,  as  the  company 
would  not  be  responsible  for  any  in- 
jury or  damage,  however  caused, 
occurring  to  live  stock  of  any  de- 
spription  traveling  upon  the  railway 
or  in  its  vehicles.  The  horses  were 
injured  by  being  put  into  an  insuffi- 
cient truck,  and  it  was  held  that  the 
contract  was  not  just  and  reasonable 
and  was  therefore  void. 

In  Lewis  v.  Railway  Co.,  5  H.  &  N. 
867,  and  in  Simons  v.  Railway  Co.,  18 
Com.  B.  805,  the  condition  was  that 
no  claim  for  deficiency,  damage  or 
detention  would  be  allowed  unless 
made  within  three  days  after  the  de- 
livery of  the  goods,  nor  for  loss  unless, 
made  within  seven  days  after  the 
time  when  they  should  have  been 
delivered.  A  part  of  the  goods  were 
lost  but  no  claim  was  made  until 
more  than  seven  days  from  the  time 
when  they  should  have  been  dehv- 
ered,  and  it  was  held  that  the  con- 
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bility,  commenced,  so  far  as  the  cases  show,  in  1838,  before 
the  supreme  court  of  the  state  of  New  York,  with  the  well- 

dition  was  reasonable  and  that  the    the  conditions  for  carriage  by  dififer- 

ent  kinds  of  trains.  Thus,  in  a  case 
where  the  owner  of  horses,  knowing 
that  there  was  a  certain  rate  for  car- 
rying horses  by  a  passenger  train 
and  a  lower  rate  for  their  convey- 
ance by  a  freight  train,  sent  them  by 
the  former  at  his  own  risk,  it  was 
held  that,  as  there  was  an  altematiTe 
mode  of  conYeyance,  the  condition 
was  reasonabla  Harrison  v.  Railway 
Co.,  2  Best  &  S.  133.  Thus,  it  appears 
that  a  carrier  may  have  two  modes 
of  conveyance  —  one  by  which  he 
takes  a  greater  responsibility  and 
charges  a  higher  rate ;  the  other  by 
which  he  charges  a  cheaper  rate  and 
takes  upon  himself  less  responsi- 
bUity. 

In  Simons  v.  Eailway  Co.,  18  Com. 
B.  805,  it  was  decided  that  a  condi- 
tion that  the  company  would  not  be 
liable  for  loss  from  delay,  detention 
or  damage  to  goods  improperly 
packed  was  unreasonabla  And  in 
this  case  it  was  said  that  there  were 
no  fixed  or  established  rules  by  which 
the  courts  could  be  governed  in  con- 
cluding whether  or  not  particular 
conditions  in  contracts  of  this  char- 
acter were  just  and  reasonable  or 
not ;  but  that  each  case  must  be  de- 
termined upon  its  own  circum- 
stances. 

In  Eooth  V.  Eailway  Co.,  3  Law  E, 
Ct  of  Exch.  173,  15  L.  T.  (N.  S.)  624, 
the  condition  was  that  the  owner 
should  undertake  aU  risks  of  loading, 
unloading  and  carriage,  whether 
arising  from  neghgence  or  default 
of  the  company  or  its  servants,  or 
imperfections  in  stations,  platforms 
or  other  places  of  loading  or  unload- 
ing, or  of  the  carriage  in  which  the 
cattle  might  be  loaded  or  conveyed, 
or  from  any  other  cause  whatever; 


company  had  a  good  defense  to  the 
action  on  the  ground  that  the  claim 
had  not  been  made  within  the  seven 
days. 

A  condition  that  a  railway  com- 
pany should  not  be  liable  for  a  loss  of 
market  or  other  delay  arising  from 
detention  is  a  reasonable  condition. 
White  V.  Eailway  Co.,  3  Com.  B. 
(N.  S.)  7.  But  a  condition  not  to  be 
liable  for  delay  however  caused  is 
unreasonable.  Erby  v.  Eailway  Co., 
18  L.  T.  (N.  S.)  658. 

A  condition  that  the  company  will 
not  be  answerable  for  damage  done 
to  any  horse  conveyed  by  a  railway 
is  reasonable.  Wise  v.  Eailway  Co., 
1  H.  &  N.  63.  So  a  conditibn  that 
the  company  was  to  be  held  "free 
from  all  risk  in  respect  of  any  dani- 
ages  arising  in  the  loading  or  unload- 
ing, from  suffocation  or  from  being 
trampled  upon,  bruised  or  otherwise 
injured  in  transit,  from  fire  or  from 
any  other  cause  whatsoever,''  was 
held  reasonable.  Pardington«.  Eail- 
way Co.,  1  H.  &  N.  892.  It  is  also 
held  reasonable  to  stipulate  that 
horses  shall  be  carried  at  the  owner's 
risk.  McCance  v.  Eailway  Co.,  7  H. 
&  N.  477. 

It  has  also  been  held  reasonable  to 
give  public  notice  that  perishable  or 
fragile  articles  wiU  be  conveyed  only 
by  special  agreement  or  by  particu- 
lar trains,  and  that  the  carrier  shall 
not  be  held  responsible  for  the  loss 
of  market,  or  for  loss  or  injury  aris- 
ing from  delay  or  detention  of  traias, 
exposure  to  weather,  stowage,  or 
from  any  cause  whatever,  other  than 
gross  neglect  or  fraud.  Beal  v.  Eail- 
way Co.,  3  H.  &  C.  387.  It  has  also 
been  held  reasonable  for  railway 
companies  to  make  distinctions  in 
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known  cases  of  HoUister  v.  IS'o'wlen  and  Cole  v.  Goodwin.^ 
Both  turned  upon  the  validity  of  public  notices  by  stage-coach 
proprietors  that  all  baggage  should  be  at  the  risk  of  the  own- 
ers. Although  the  amount  involved  in  the  cases  was  of  but 
little  value,  they  seem  to  have  been  of  great  interest,  on  ac- 
count of  the  question  involved,  for  each  of  them  was  argued 
twice  before  the  court.  The  difficulty  with  the  judges  was 
whether  they  should  follow  the  decisions  of  the  English  courts, 
which,  as  we  have  seen,  had  long  before  decided  in  favor  of 
such  notices,  or  disregard  such  authority  as  post-revolutionary, 
and,  upon  grounds  of  public  policy,  decide  the  question  differ- 
ently. Their  conclusion,  after  great  deliberation,  was  that, 
by  the  common  law,  carriers  never  had  the  right  to  limit  their 
habUity  by  such  notices,  though  brought  to  the  knowledge  of 
their  employers,  and  that,  on  grounds  of  public  policy,  it  ought 
not  to  be  allowed  that  they  should ;  thus  arriving  at  a  con- 
clusion directly  opposite,  on  both  grounds,  to  that  to  which,  as 
we  have  seen,  the  English  judges  had  come. 

§  236.  8ame  subject. —  As  the  question  did  not  arise  in  these 
cases  as  to  the  carrier's  power  to  restrict  his  liability  by  express 
or  special  contract  with  the  bailor,  the  court  expressly  declined 
to  decide  whether  this  could  be  done.  A  few  years  after- 
wards, however,  this  very  question  came  before  the  same  court 
in  Gould  v.  HiU.^  In  that  case  the  carrier  had  given  a  receipt 
for  the  goods,  in  which  it  was  stipulated  that  he  would  for- 
ward them',  "  danger  of  fire  excepted,  and  not  holding  our- 
selves responsible  if  lost,  stolen  or  damaged,  beyond  the  value 
of  $200."  The  goods  were  destroyed  by  fire  on  their  passage 
by  the  negligence  of  the  carrier.  The  court  below  instructed, 
and  the  jury  found,  for  the  defendant.  But  the  judgment  was 
reversed  in  the  supreme  court,  Nelson,  C.  J.,  dissenting;  and 
it  was  held  that,  on  grounds  of  public  policy,  the  carrier  could 
not  vary  or  qualify  his  common-law  liability,  either  by  con- 
tract or  notice,  Cowen,  J.,  who  gave  the  opinion  of  the  court, 

in  consideration  of  -which  the  com-  reasonable,  the  offer  of  free  passes 

pany  would  grant  free  passes  to  per-  not  having  the  effect  of  changing 

sons  having  cave  of  the  stock  as  an  the  character  of  the  first  clause, 

inducement  to  the  owners  to  send  1 19  Wend.  SSL 

proper  persons  to  take  care  of  them.  2  3  HiU,  633. 
Tliis  was  considered  neither  just  nor 
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saying  that  he  could  no  more  regard  a  special  acceptance  as 
operating  to  take  from  the  duty  of  the  carrier  than  a  general 
one,  and  that  the  one  was  as  much  a  contract  as  the  other, 
the  only  difference  being  in  the  different  kind  of  evidence  by 
which  the  contract  was  made  out. 

§  23Y.  Ca/rrier  may  Mmit  Uability  ty  special  contract. —  But 
a  few  years  after  this  decision,  the  very  same  question  came 
before  the  supreme  court  of  the  United  States  in  the  case  of 
The  ITew  Jersey  Steam  Navigation  Company  v.  The  Merchants' 
Bank,'  and  the  ruling  in  Gould  v.  Hill  was  disapproved,  the 
court  being  unanimously  of  the  opinion  that  a  common  carrier 
might,  at  least  by  special  contract,  restrict  his  liability.-  This 
decision  was  soon  followed  in  the  courts  of  New  York,, in 
which  the  decision  in  Gould  v.  Hill  was  abandoned  as  unten- 
able,^ and  the  right  of  the  carrier  thus  to  limit  his  responsibility 
has  ever  since  remained  unquestioned  in  that  state ;  and  may 
now  be  stated  as  the  weU  settled  law  of  most  of  our  states,'  as 


1 6  How.  344. 

2  Parsons  v.  Moiiteath,13  Barb.  353 ; 
Morse  v.  Evans,  14  id.  534;  Dorr  v. 
N.  J.  S.  Nav.  Co.,  1  Ker.  485 ;  Stod- 
dard V.  Eailroad,  5  Sand.  180. 

SKimbal  v.  Eailroad,  36  Vt.  347; 
Fillebrown  v.  Railroad,  55  Me.  463; 
Davidson  v.  Graham,  3  Ohio  St  131 ; 
Am.  Trans.  Co.  v.  Moore,  5  Mich. 
368 ;  McMillan  v.  The  Raihroad,  16  id. 
79 ;  111.  Cent  R.  R.  ij.  Moi-rison,  19  HI. 
186 ;  "W.  Trans.  Co.  v.  Newhall,  34  id. 
466 ;  Adams  Ex.  Co.  v.  Haynes,  43  id. 
89 ;  Am.  Ex  Co.  v.  Schier,  55  id.  140 ; 
HI.  Cent  R  R.  u  Frankenberg,  54  id. 
88;  Ashmore  v.  Penn.  etc.  Co.,  4 
Dutcher,  180 ;  Roberts  v.  Riley,  15  La. 
Ann.  103 ;  Camden,  etc  R  R  ?;.  Bal- 
dauf,  16  Penn.  St  67;  Verner  v. 
Sweitzer,  83  id.  208 ;  Fai-nham  v.  Rail- 
road, 55  id.  53 ;  Kallman  v.  Ex.  Co.,  3 
Kan.  305 ;  Swindler  u  Hilliard,  3  Rich. 
386 ;  Boorman  v.  Ex.  Co.,  31  Wis.  153 ; 
Grace  v.  Ex.  Co.,  100  Mass,  505 ;  Hoad- 
ley  V.  N.  T.  Co.,  115  id.  304;  Judson 
V.  Railroad,  6  Allen,  486;  Perry  v. 
Thompson,  98  Mass.  349 ;  Orhdorfi  v. 


Adams  Ex.  Co.,  R  Cush,  194 ;  Adams 
Ex.  Co.  V.  Loeb,  7  id.  501 ;  Adams  Ex , 
Co.  V.  Guthrie,  9  id.  78 ;  Adams  Ex 
Co.  V.  Nock,  3  Duvall,  563;  McCann 
V.  The  Railroad,  30  Md.  303;  Va.  & 
Tenn.  R  R  v.  Sayers,  36  Grattan,  328 ; 
Smith  V.  Railroad,  64  N.  C.  335 ;  Nash- 
ville^  etc.  R  R  «.  Jackson,  6  Eeisk, 
371 ;  dwell  v.  Adams  Ex  Co.  (Tenn. 
S.  Court,  1874),  1  Cen.  Law  Journal, 
186;  Southern  Ex  Ca  v.  Moon,  39 
Miss.  823 ;  Mobile,  etc  R  R  v.  Weiner, 
49  id.  735 ;  Stedmaii  v.  W.  Tkuis.  Co., 
48  Barb.  97 ;  Westcott  v.  Fargo,  63  id. 
353;  S.  C.  61  N.  Y.  542;  Magnin  v 
Dinsmore,  56  id.  168 ;  Evansville,  etc. 
R  R  w  Young,  28  Ind.  516 ;  Indian- 
apolis, etc  R  R  u  Allen,  31  id.  394; 
Michigan,  etc  R.  R  u  Heaton,  37  id. 
448 ;  Adams  Ex  Co.  v.  Fendrick,  38 
id.  150 ;  .Baltimore,  etc  R  R  Co.  u 
Skeels,  3  W.  Va  556 ;  New  Orleans 
Ins.  Co.  V.  Raih-oad,  20  La  Ann.  302; 
Simon  v.  The  Fung  Shuey,  21  id.  363 ; 
Camp  V.  Steamboat  Co.,  43  Conn. 
833 ;  Rice  v.  The  Raih-oad,  63  Mo.  814 ; 
Snider  v.  The  Express  Co.,  63  id.  376; 
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well  as  of  the  supreme  court  of  the  United  States.'  The 
validity  of  such  special  contracts  has  indeed  been  nowhere 
denied,  and  the  case  of  Gould  i}.  Hill  stands  as  the  only  reported 
case  in  which  the  right  of  the'  carrier  to  limit  his  liability  in 
this  way  is  held  to  be  unlawful.  It  may  therefore  be  stated  as 
the  universal  law  of  this  country,  that,  in  the  absence  of  a 
statute  prohibiting  it,  all  common  carriers  may,  by  express  or 
special  contract  with  their  employer,  be  exonerated  from  that 
rigorous  rule  of  the  common  law  which  in  the  absence  of  con- 
tract makes  them  insurers  of  the  safety  of  the  goods  intrusted 
to  them. 

§  237a.  Same  siibject —  Contract must'be  express. —  In  order, 
however,  to  effect  such  a  limitation,  it  is  well  settled,  as  the 
rule  itself  clearly  indicates,  that  the  contract  by  which  the  ex- 
emption is  secured  must  be  clear,  special  and  express.  The 
immunity  cannot  arise  from  inference  or  from  the  use  of  gen- 
eral or  ambiguous  terms.^ 

§  2375.  Same  subject  —  Limitation  results  from  shipper'' s 
waiver  of  common-laiv  liability. —  The  fundamental  idea  of  a 
contract  involves  a  meeting  of  the  minds  'of  the  parties  and 
requires  a  mutuality  of  assent.  It  is  obvious,  therefore,  that 
the  result  attained,  namely,  the  limitation  of  the  carrier's  com- 
mon-law liability,  is  not  the  fruit  of  his  ex  parte  action  but  of 
the  mutual  assent  of  himself  and  his  employer.  In  other 
words,  as  has  been  clearly  pointed  out  in  several  cases,  the 
carrier  cannot  himself  restrict  his  liability  at  all ;  that  liability 
is  imposed  by  law,  and  the  utmost  that  the  law  admits  is  that 
the  employer -'may,  when  he  deems  it  for  his  advantage,  by 
special  contract  release  the  carrier  from  a  portion  of  that  lia- 
bility which  the  law  would  otherwise  impose  upon  him.' 

Read  wTheRailroad,60id.  199:  Wolf    357;   Bank  of  Kentucky  v.  Adams 
u  The  Express  Co.,  43  id.  421 ;  MuUi-    Ex.  Co.,  93  U.  S.  174. 
gan  V.  The  Railroad,  86  Iowa,  181.  ^  Westoott  v.  Fargo,  61  N.  Y.  543 

1  Philadelphia  &  Reading  R  R.  u    Maguin  v.  Dinsmore,  56  N.  Y.  168 
Derby,  14  How.  468 ;  The  S.  B.  New    Mynard  v.  Railroad  Co.,  71  N.  Y.  180 
World  V.  King,  16  id.  469 ;  York  Com-    Nicholas  v.  RaUroad  Co.,  89  N.  Y.  870. 
pany  v.  The  Railroad,  3  Wall.   107 ;        '  See  McMillan  v.  RaUi-oad  Co.,  16 
Express  Co.  v.  Kountze,  8  id.  343 ;    Mich.  79,  per  Cooley,  J. ;  Mich.  Cent 
X  Y.  Cent  R.  R.  u  Lockwood,  17  id.    R.  R.  Co,  v.  Hale,  6  Mich.  343,  per 

Martin,  C.  J. 
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§  237c.  Same  stiJyect  —  Limitation  prohibited  in  some  states. 
In  some  of  the  states,  however,  it  has  been  deemed  contrary 
to  the  true  policy  of  the  state  to  permit  the  carrier  to  limit 
his  common-law  liability  by  any  contract  whatever,  and  pro- 
hibitions of'  such  contracts  have  been  declared  by  statute'  or 
even  incorporated  in  the  state  constitution.'' 

§  238.  Mere  notice  is  not  sufficient — What  constitutes  special 
contract. —  But  while  the  cases  admit  the  power  of  the  carrier 
to  qualify  his  risk  by  special  contract,  it  is  at  the  same  time  de- 
nied that  he  can  do  so  by  a  mere  notice  to  the  bailor,'  or  by 
anything  less  than  a  special  or  express  contract.  It  therefore 
becomes  important  to  determine  what  is  to  be  understood  by 
the  term  special  contract  in  the  meaning  of  these  cases,  and 
what  is  required  to  be  done  between  the  carrier  and  his  em- 
ployer to  create  such  a  special  or  express  contract  as  the  law 
requires.  According  to  all  the  Enghsh  cases  on  the  subject  of 
limitation  of  liability  by  notice,  a  contract  sprung  from  a 
knowledge  of  the  notice.  The  theory  upon  which  they  all 
stand  is  that,  if  a  party,  knowing  his  published  terms,  employs 
the  carrier  without  objection,  a  contract  according  to  those 
terms  is  implied  between  the  employed  and  the  employer. 
And  as  between  parties  who  are  not,  carriers  and  other  per- 
sons who  deal  with  them,  there  can  be  no  question  but  that 
this  is  the  law,  upon  the  most  obvious  principles.  But,  as  has 
been  said,  such  notice  with  knowledge  of  it  does  not  constitute 
a  contract,  but  is  merely  evidence  from  which  a  jury  is  bound 
to  imply  one  as  effectual  as  if  it  had  been  expressed.*  An  ex- 
press contract  cannot,  therefore,  spring  from  a  notice  unless 
something  be  done  by  the  party  to  be  affected  by  it  to  make 
it  binding  upon  him.  If,  however,  there  be  an  express  assent 
to  the  notice  it  would  be  equivalent  to  an  express  contract. 
And  this  is  the  sense  in  which  the  words  are  to  be  taken  when 
it  is  said  that  the  contract,  to  avail  the  carrier,  must  be  special ; 

'  See  British  Ins.  Co.  v.  Railway        2  Missouri  Pac.  Ey.  Ca  v.  Vande- 
Oa,  63  Tex.  475 ;  Houston,  etc.  Rail-    venter,  26  Neb.  223. 
road    Co.    v.  Burke,  55    Tex.    323 ;        » Georgia,  etc.  E.  Co.  v.  Gann,  68 
Mather  v.  Express  Co.,  9  Biss.  (111.)    Ga.  350 ;  Brown  v.  Express  Co.,  15 
298 ;  Gulfj  etc.  Ry.  Co.  v.  Booton,  —    "W.  Va.  812. 

Tex.  — ,  15  S.  W.  Rep.  909.  4  Crouch  v.  Railway  Ca,  2  C.  &  K. 

789. 
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and  the  bailor  or  shipper  is  considered  as  assenting  to  the 
terms  of  the  notice  when  he  takes  a  bill  of  lading  or  receipt 
for  his  goods  embodying  the  notice,  which  makes  it  a  special 
contract  between  himself  and  the  carrier. 

§  239.  Same  siibject. —  The  same  words  are  used  in  the 
English  Carriers'  Act,  which,  while  it  declares,  as  we  have 
seen,  all  public  notices  by  carriers  ineffectual  to  limit  their 
hability,  provides  that  nothing  therein  contained  shall  af- 
fect special  contracts  for  that  purpose.  Since  its  passage, 
many  cases  have  occurred  which  give  us  examples  of  what 
are  considered  special  contracts  with  carriers  by  the  Eng^ 
lish  courts.  It  seems  from  them  that  the  universal  custom 
of  land  carriers  since  that  aist  has  been  to  deliver  to  the  em- 
ployer a  ticket  or  printed  notice  in  which  are  stated  the  con- 
ditions upon  which  the  carrying  is  to  be  done,  and  which,  when 
received  by  him,  constitutes  the  special  contract.  This,  in 
their  view,  makes  a  contract  in  which  the  parties  are  named 
and  the  terms  agreed  upon  between  them,  and  that  without 
resorting  to  anything  like  a  public  notice,  which  satisfies  the 
requirements  of  the  act  and  avoids  the  evils  against  which  it 
was  intended  to  provide,'  Indeed  it  is  difficult  to  see  how  a 
contract  could  'be  made  more  special.  ^ 

§  240.  The  acceptance  of  the  Co/Trier's  recevpt  creates  a  con- 
tract according  to  its  terms  hetween  him  and  the  shipper  — 
Failure  to  read  no  defense  if  no  fraud  practiced. —  As  in  Eng- 
land, the  land  carriage  of  this  country  is  nearly  engrossed  by 
railways,  canals  and  express  companies,  and  the  usage  as  to 
their  manner  of  contracting  with  their  employers  is  in  effect 
the  same.  "When  goods  are  delivered  to  them  receipts  are 
usually  given  in  which  are  stated  the  terms  as  to  the  liability 
of  the  carrier  on  which  they  are  to  be  carried,  which  are 
treated  in  all  respects  as  to  their  legal  effect  as  bills  of  lading ;  ^ 
and  it  was  never  doubted  that  the  bill  of  lading  of  the  carrier 
by  water  was  not  only  the  receipt  of  the  carrier  for  the  goods, 
but  an  express  contract  between  him  and  the  shipper  as  to 

1  Palmer  w  Railway  Co.,  4  M.  &W.        2  Downs  v.  Perrm,  16  N.  Y.  335; 
749;  Chippendale  v.  Railway  Co.,  7    Downs  v.  Green,  24  id.,  638;   ante, 
Eng.  L.  &  E.  395;  Morville'v,  EaU-    §  100. 
•way  Co.,  10  id.  366;  Austin  v.  Rail- 
way Co.,  10  C.  B.  454. 
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every  exception  of  liability  in  it.  And  no  reason  is  perceived 
why  a  different  legal  effect  should  be  given  to  the  latter 
merely  because  they  relate  to  carriage  by  water,  unless  it  be 
upon  the  ground  of  the  antiquity  of  their  use  for  that  pur- 
pose. Hence  most  of  the  American  cases  above  cited,  while 
denying  the  right  of  the  carrier  to  protect  himself  by  public 
or  general  notices,  even  when  brought  home  to  the  knowl- 
edge of  the  bailor,  have  treated  such  receipts  as  creating  con- 
tracts suflOiciently  special  for  that  purpose,  without  inquiring 
whether  they  had  been  read  or  explained  to,  or  understood 
or  expressly  assented  to,  by  the  shipper  or  bailor  or  not,  pro- 
vided the  carrier  has  resorted  to  no  unfair  means  of  decep 
tion,  and  the  employer  has  had  the  opportunity  to  know  the 
contents  of  such  receipt  if  he  had  so  desired.^  And  this  is  in 
accordance  with  the  English  decisions.''  !N"or  is  there  any- 
thing unreasonable  in  this.  Every  man  of  ordinary  intelli- 
gence knows  that  no  individual  or  company  engaged  in  the 
business  of  carrying  to  distant  places  now  undertakes  to  carry 
his  goods  subject  to  the  old  common-law  liability  of  the 
carrier.  He  knows,  moreover,  that  bills  of  lading  are  con- 
stantly given,  not  only  as  the  evidence  of  the  receipt  of  the 
goods,  but  as  an  express  and  direct  notice  that  they  wiU  be 
carried  on  certain  terms.  Knowing  this,  he  cannot  be  wil- 
fally  blind  and  plead  ignorance  when  it  was  his  duty  to  know; 
and  knowing  in  such  cases  is  assenting.  If  it  was  his  inten- 
tion to  hold  the  carrier  to  his  common-law  liability  he  should 
have  said  so,  and  have  either  declined  to  employ  him  or  sued 
him  for  his  refusal,  after  tendering  a  reasonable  sum  for  his 
services  and  risk.' 

1  That  the  receipt  was  not  read  is  the  agent  undertook  to  read  the  re- 
immaterial  if  no  fraud  or  deceit  is  ceipt  to  him.  He  omitted  to  read  a 
practiced.  Germania  F.  Ins.  Go.  v.  clause  limiting  the  liability  of  the 
Railroad  Co.,  73  N.  Y.  90 ;  Kirkland  carrier  to  its  own  line.  Held,  no 
V.  Dinsmore,  63  N.  Y.  171 ;  Louisville,  fraud,  as  this  would  be  the  legal  re- 
etc.  R.  E.  Co.  V.  Brownlee,  14  Bush,  suit  if  the  clause  had  not  been  in- 
590;   Morrison  v.  Construction  Co.,  serted. 

44  Wis.  405;  Black  v.  Railway  Co.,        3Y.,  N.  &  B.  Railway  v.  Crisp,  25 

111  pi.  351 ;  Jones  v.  Railroad  Co.,  89  Eng.  L.  &  E.  396 ;  Palmer  v.  Railway 

Ala.  376 ;  Western  Ry.  Co.  v.  Har-  Co.,  4  M.  &  W.  749 ;  Stewart  v.  The 

well,  —  Ala.  — ,  8  S.  Rep.  649.  Railway  Co..  3  H.  &  C.  185 ;  Zunz  v. 

In  Hadd  v.  Express  Co.,   53  Vt  The  Railway  Co.,  K  R  4  Q.  B.  539. 
835,  the  shipper  could  not  read,  and       a  Squire  v.  The  Raih-oad,  98  Mass 
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§  241.  Same  siibjeet—  Accordingly,  when  the  owner  of  the 
goods  accepts  a  receipt,  he  is  conclusively  presumed,  in  the 
absence  of  fraud  and  imposition,   to  have  assented  to  all 


239 ;  Grace  v.  Adams  Ex.  Co.,  100  id. 
505 ;  Hoadley  v.  Ti-ans.  Co.,  115  id.  804 ; 
Famham  v.  The  Railroad,  55  Penn.  St. 
53;  Steele  v.  Townsend,  37  Ala.  347; 
Van  Shaack  v.  N.  T.  Co.,  3  Biss.  894 ; 
Huntingdon  v.  Dinsmore,  4  Hun,  66 ; 
Maghee  v.  The  Railroad,  45  N.  Y.  514 ; 
Long  V.  The  Railroad,  60  id.  76; 
Hinckley  v.  The  Raihroad,  3  N.  Y. 
S.  C.  281 ;  Belger  v.  Dinsmore,  51 N.  Y. 
166;  Kirkland  v.  Dinsmore,  63  id. 
171 ;  Swindler  v.  Hilliard,  3  Rich.  386 ; 
Boorman  v.  The  Am.  Ex.  Co.,  31  Wis. 
154;  King  v.  Woodbridge,  34  Vt.  565 ; 
Snider  v.  The  Adams  Ex.  Co.,  63  Mo. 
376;  Mulligan  v.  Railroad,  36  Iowa, 
181;  Robinson  v.  Merchants'  D.  T. 
Co.,  45  id.  470 ;  McMillan  v.  The  Rail- 
road, 16  Mich.  113 ;  Kallman  v.  The 
Express  Co.,  3  Kan.  305;  Steers  v. 
The  Steamship  Co.,  57  N.  Y.  1 :  Evans- 
■ville,  etc.  R.  R. ».  Androscoggin  Mills. 
23  Wall.  594;  Bank  of  Kentucky  v. 
The  Adams  Ex.  Co.,  93  U.  S.  174; 
Merrill  u  Express  Co.,  63  N.  H.  514; 
Louisville,  etc.  R.  R.  Co.  v.  Meyer,  78 
Ala.  597;  Louisville,  etc.  R  Co.  v. 
Brownlee,  14  Bush,  590;  Dillard  v. 
Railroad  Co.,  8  Lea,  288. 

This,  however,  seems  not  to  be  the 
law  of  Dhnois.  In  that  state  it  has 
been  held  that  the  m°re  fact  of  the 
acceptance  of  the  receipt  without 
showing  that  the  bailor  of  the  goods 
knew  of  its  contents  or  had  his  at- 
tention called  to  them  without  objec- 
tion does  not  constitute  a  contract 
between  him  and  the  carrier  accord- 


id.  458 ;  U.  S.  Express  Co.  v.  Haines, 
67  id.  187;  Merchants'  Dis.  Co.  v. 
Leysor,  89  HI.  43;  Merchants'  Dis. 
Co.  V.  Joesting,  89  111.  15§.  And 
whether  the  owner  of  the  goods  has 
assented  to  the  terms  of  the  receipt 
is  a  question  of  fact  for  the  jury  to 
determine  on  evidence  aliunde  and 
from  all  the  attending  circumstancer. 
But  see  Anchor  Line  v.  Knowles,  66 
HI.  150,  in  which  it  was  held  that  if 
the  receipt  contain  a  provision  that 
the  carrier  should  not  be  liable  for 
loss  tj  fire  or  other  casualty,  and  no 
question  was  made  as  to  the  shipper's 
^knowledge  of  its  contents,  it  must  be 
inferred  that  he  had  such  knowledge 
at  the  time  of  the  shipment,  and 
agreed  to  its  terms. 

This  subject  was  extensively  dis- 
cussed by  Johnson,  J.,  in  the  case  of 
Gaines  v.  The  Union  Transportation 
Co.  in  the  supreme  court  commis- 
sion of  Ohio,  28  Ohio  St  418,  and  the 
settled  law  of  that  state  was  said  by. 
him  to  be  as  follows : 

"  1.  That  a  special  exception  of  the 
liability  of  a  common  carrier  of 
goods  for  any  loss  which  may  arise 
from  damage  by  fire  happening  with- 
out his  neglect  or  fault  may  be  law- 
fully created  by  special  contract  be- 
tween the  parties,  though  it  cannot 
be  made  by  general  notice  known  or 
unknown  to  the  party  engaging  the 
services  of  the  common  carrier. 
Davidson  v.  Graham,  3  Ohio  St  131 ; 
Graham  &  Co.  v.  Davis  &  Co.,  4  id. 


mg  to  the  conditions  of  the  receipt    363 ;  Welsh  v.  Pittsburg,  Ft.  W.  &  C. 


BO  as  to  limit  the  .liability  of  the  lat- 
ter. Adams  Ex.  Co.  v.  Haynes,  43 
m.  89;  Adams  Ex.  Co.  v.  Stettaners, 
61  id.  184;  Anchor  Line  v.  Dater,  68 
id.  369;  ILL  Cent  R.  R.  v.  Franken- 
berg,  54  id.  88;  Field  u  Railroad,  71 
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R.  R,  10  id.  65 ;  C.  H.  &  D.  R  R  Co. 
V.  Pontius,  19  id.  331. 

"  3.  That  while  a  common  carrier 
by  special  contract  with  the  owner 
of  the  goods  intrusted  to  him  may  so 
far  restrict  his  common-law  liability 
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the  terms  and  conditions  contained  in  it,  and  this  amounts  to  a 
contract  with  the  carrier,  which,  whether  called  a  special  or  ex- 
press contract  or  a  special  acceptance,  becomes  at  once  bind- 
ing upon  both  parties.  This  has  been,  either  tacitly  or 
expressly  assumed  in  most  of  the  cases  as  the  indisputable 
effect  of  such  an  acceptance ;  and  in  the  two  leading  cases 
of  Belger  v.  Dinsmore,'  and  Kirkland  v.  Dinsmore,^  it  being 

this  point,  it  is  enough  to  say  that 
the  principle  adopted  in  Ohio  and 
steadily  adhered  to,  that  the  common- 
law  liability  of  the  carrier  can  be 
limited  by  a  special  agreement  only, 
is  supported  both  by  reason  and 
authority.  That  there  should  be  an 
express  assent  to  limitations  of  a  car- 
rier's liability  is  decided  in  the  fol- 
lowing cases:  Adams  Ex.  Co.  v. 
Nock,  2  Duvall,  563 ;  Express  Co.  v. 
Moon,  39  Miss.  833;  Levering  v. 
Union  Trans.  Co.,  43  Mo.  88:  Adams 
Ex.  Co.  V.  Haynes,  42  HL  89 ;  Adams 
Ex.  Co.  V.  Stettaners,  61  id.  186;  Eail- 
road  Co.  v.  Manufacturing  Co.,  16 
Wall.  339,  and  numerous  other  cases.'' 

The  subject  was  also  considerably 
discussed  by  Cooley,  J.,  in  McMillan 
V.  The  BaUway  Co.,  supra,  in  favor 
of  the  position  that  if  the  consignor 
of  goods  receive  a  biU  of  lading  or  re- 
ceipt from  the  carrier  containing 
limitations  of  the  lattert  habilily 
without  making  any  objection 
thereto,  and  has  not  been  misled  or 
imposed  upon,  he  cannot  deprive  the 
carrier  of  the  benefit  of  such  limita- 
tions by  showing  that  he  took  the 
bill  of  lading  or  receipt  without  read- 
ing it  and  without  being  aware  that 
it  contained  tliem,  but  that  in  the 
absence  of  fraud  the  terms  of  the  bill 
of  lading  or  receipt  will  be  conclusiva 
And  this  seems  to  be  the  recognized 
rule  everywhere  except  in  Illinois 
and  Ohio. 

151  N.Y.  166. 

2  62N.  Y.  171. 


as  to  exonerate  himself  from  losses 
arising  from  causes  over  which  he 
had  no  control,  and  to  which  his  own 
fault  or  negligence  in  no  way  con- 
tributed, he  cannot  by  such  stipula- 
tion relieve  himself  from  responsi- 
bility for  losses  caused  by  his  own 
negligence  or  want  of  care  or  skiU, 
and  the  burden  of  proof  is  upon  the 
can-ier  to  show  not  only  a  loss  within 
the  terms  of  the  exception,  but  also 
that  proper  care  and  skiU  were  ex- 
ercised to  prevent  it  Graham  &  Co. 
V.  Davis  &  Co.,  4  Ohio  St  363. 

"  3.  A  biU  of  lading  signed  by  the 
company's  receiving  agent  and  ae- 
cepted  and  acquiesced  in  by  the  con- 
signor is  binding  upon  the  latter 
although  not  signed  by  him,  and  the 
terms  and  conditions  of  the  contract 
expressed  therein  CEinnot  be  contra- 
dicted by  parol  proof.  C,  H.  &  D. 
E.  E.  Co.  V.  Pontius  &  Richmond,  19 
Ohio  St  223. 

"4.  That  where  a  common  carrier, 
who  has  received  and  undertaken  to 
caiTy  the  goods  of  another,  seeks,  in 
an  action  against  him,  to  limit  his 
common-law  liability  as  such,  the 
burden  is  on  him  not  only  to  estab- 
lish the  special  agreement  limitmg 
the  liability,  but  also  to  show  that 
the  loss  falls  within  the  terms  of  such 
agreement  Graham  v.  Davis,  4  Ohio 
St  363;  The  Union  Ex.  Co.  v.  Gra- 
ham, 26  id.  595;  The  United  States 
Ex.  Co.  1).  Backman,  28  id.  144."  ,  .  . 
"Without  reviewing  at  large,"  said 
the  learned  judge,  "the  numerous 
and  somewhat  conflicting  cases  on 
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denied  by  the  plaintiff  that  this  was  the  effect  of  the  accept- 
ance of  the  receipt,  and  the  contention  being  made  for  him 
tbat  the  conditions  thus  incorporated  in  it  amounted  to  noth- 
ing more  than  a  mere  notice,  the  position  was  expressly  de- 
cided to  be  untenable,  and  it  was  held  that  by  such  acceptance 
he  had  estopped  himself  from  saying  that  a  contract  had  not 
been  made  between  himself  and  the  carrier  according  to  the 
terms  of  the  receipt.^ 

§  242.  Form  and  nature  of  the  contract — Need  not  he  in  writ- 
ing— JEvidence  to  estahlish. —  In  the  absence  of  a  statute  to 
the  contrary  no  particular  form  or  mode  is  required, to  con- 
stitute such  a  contract  as  will  be  binding  upon  the  carrier's 
employers.  The  courts  have  gone  no  further  in  this  regard 
than  to  hold  that  no  such  contract  can  spring  from  a  general 
or  public  notice,  even  when  it  is  most  explicitly  shown  that 
the  owner  of  the  goods  had  notice  of  it ;  and  to  this  extent 
they  have  uniformly  and  persistently  adhered  to  the  doctrine 
of  Hollister  v.  llTowlan  and  Cole  v.  Goodwin.  And  it  is  equally 
well  settled  that  a  private  notice,  though  given  directly  to  the 
owner,  cannot  be  make  to  bind  him  as  a  contract,  unless  some- 
thing is  done  by  him,  besides  the  delivery  of  his  goods  to  the 
carrier,  to  show  his  agreement  to  the  terms  of  such  notice. 
Whenever,  however,  it  appears  that  what  has  been  proposed 
on  one  side  has  been  accepted  by  the  other,  a  contract  is 
proven  which  will  be  mutually  binding,  whether  the  proposi- 
tion is  made  in  the  form  of  notice  or  in  any  other  manner. 
But  the  proof  of  assent  to  the  terms  proposed  by  the  carrier 
must  be  clear  in  such  a  case ;  for  the  law  having  imposed  an 
important  duty  upon  him  upon  grounds  of  public  policy,  will 
not  permit  him  to  divest  himself  of  its  responsibilities  and 
throw  the  loss  upon  his  employer,  when  the  proof  that  the 
latter  has  so  agreed  is  doubtful.  But  it  is  not  required  that 
such  proof,  if  otherwise  satisfactory,  shall  be  written.  A 
verbal  contract  is  as  obligatory  as  a  written  one  when  es- 
tabhshed.  The  only  difference  is  in  the  manner  and  in  the 
degree  of  certainty  of  the  proof.^ 

'  See  cases  cited  in  preceding  sec-  111.  Cent  :p.  R.  v.  Morrison,  19  III.  136 ; 
tion-  Gould  V.  Hill,  2  Hill,  ,633. 

^Eobei-ts  V.  Riley,  15  La.  An.  103;        "While  it  is  true,"  says  Campbell, 

J.,  "  that  it  devolves  upon  a  carrier  to 
375 
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§  243.  Scvme  subject — Parol  modifications  —  Signing  Try  one 
party. —  As  we  have  seen,'  however,  all  verbal  agreements 
entered  into  previous  to  the  acceptance  of  the  bill  of  lading 
or  receipt  are  considered  as  merged  in  the  latter,  and  no  evi- 
dence win  be  admissible  to  vary  or  contradict  or  to  modify 
its  terms  by  such  previous  instructions  or  contracts.  But  it 
has  been  held  to  be  competent  for  the  parties  to  show  subse- 
quent modifications  or  changes  of  the  written  contract  by  the 
enlargement  of  the  time  of  performance  or  to  vary  it  in  any 
of  its  terras ;  or,  if  founded  upon  a  new  consideration,  to  waive 
and  discharge  it  altogether.^  Nor,  if  the  evidence  of  the  con- 
tract is  in  writing,  is  it,  in  the  absence  of  a  statute  to  that 
effect,  required  to  be  signed  by  both  parties.  Bills  of  lading 
and  receipts  given  by  carriers  are  always  signed  by  them,  be- 
cause, as  we  have  seen,  they  are  not  only  acknowledgments 
of  the  receipt  of  the  goods,  but  are  contracts  to  carry ;  and, 
as  such  receipts  and  contracts,  they  should  always  be  required 
by  the  shipper.  If,  however,  they  contain  the  terms  and  con- 
ditions upon  which  the  goods  are  received  to  be  carried,  they 
are,  when  signed  by  the  carrier,  conclusive  as  evidence  that  he 
has  assented  to  them ;  and  when  accepted  by  the  shipper,  such 
terms  and  conditions,  according,  at  least,  to  the  weight  of  au- 
thority, become  also  his  contract  as  conclusively  as  if  he  had 
also  signed  such  receipt.'  *• 

§  243ffl.  Same  subject  —  Statutory  requirements. —  In  many 
of  the  states,  however,  statutes  have  been  enacted  regulating 
the  form  in  which  contracts  limiting  the  carrier's  liability 
shall  be  made.  Thus,  it  is  frequently  provided  that  the  con- 
tract shall  not  be  valid  unless  signed  by  both  parties,  and,  less 

show  affirmatively  the  terms  of  any  of  the  evidence ;  and  there  is  no  rule 
contract  which  lessens  his  common-  (except  where  turpitude  or  illegality 
law  liability,  yet  that  fact  is  to  be  is  in  issue)  which  requires  one  con- 
proven  Uke  any  other,  by  any  perti-  tract  to  be  proven  by  more  or  differ- 
nent  evidence.  If  in  writing,  the  writ-  ent  testimony  than  another.  The 
ing  must  be  shown ;  but  if  by  parol,  jury,  in  each  case,  must  be  satisfied 
there  is  no  rule  which  requires  differ-  that  a  certain  contract  exists ;  and  if 
ent  proof  from  that  which  would  es-  satisfied,  that  is  sufficient"  Ameri- 
tablish  any  other  contract  It  does  can  Transp.  Ca  v.  Moore,  5  Mich.  368. 
not  matter  that  the  evidence  is  con-  i  Ante,  §§  126-138. 
flicting,  for  in  civil  cases  the  jury  2  The  Delaware,  14  Wall  603. 
must  always  decide  upon  tlie  weight       » Ante,  %  339. 
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frequently,  unless  the  contract  shall  be  wholly  in  writing  and 
signed  by  both  parties.  These  statutes  have  for  their  purpose 
not  only  to  secure  tangible  evidence  of  the  shipper's  consent 
without  relying  upon  the  uncertainties  of  parol  evidence,  but 
also  to  secure  the  shipper  against  the  imposition  or  mistake 
which  is  possible  to  result  from  the  use  of  printed  forms  pre- 
pared by  one  party. 
Statutes  of  this  nature  are  lawful  and  must  be  observed.' 
§  244.  Notices  not  intended  to  limit  liability. —  But  while 
the  power  of  the  carrier  to  limit  his  hability  by  what  are  called 
pubUc  or  general  notices  or  by  private  notice  without  some 
act  on  the  part  of  his  employer  to  show  his  agreement  to  be 
bound  by  it,  which  would  give  rise  to  a  contract  according  to 
its  terms,  is  universally  denied  in  this  country,  it  does  not  fol- 
low that  there  may  not  be  cases  in  which  he  may  claim  pro- 
tection from  such  notices  when  they  are  known  to  those  who 
send  their  goods  by  him.^  A  distinction  is  to  be  drawn  be- 
tween such  notices  as  can  be  strictly  said  to  limit  his  liability 
by  relieving  him  from  the  strict  common-law  liability  for 
losses  against  which  carriers  are  understood  to  be  insurers, 
and  notices  which  warn  the  public  that  his  business  is  confined 
to  the  carriage  of  only  a  particular  class  of  goods,  or  within 
the  Mmits  of  his  own  route,  or  to  those  not  above  a  specified 
value,  without  a  compliance  on  the  part  of  those  who  employ 
him  with  certain  conditions.  Such  notices  as  these  last  are 
not  to  be  considered  so  much  in  the  light  of  notices  tq  restrict 
his  liability  as  in  the  nature  of  means  to  prevent  fraud  and 
imposition  upon  him ;  and  when  they  are  reasonable  and  fairly 
resorted  to,  no  reason  is  to  be  found  in  law,  morals  or  in  pub- 
he  policj'-  why  they  should  not  be  allowed  to  protect  him 
against  imposition.  If,  for  instance,  the  carrier  should  give 
notice  that  he  would  not  carry  money  or  jewels,  or  that  he 
would  not  carry  parcels  above  a  certain  value,  or  be  responsible 
for  them  unless  their  value  was  declared  and  compensation 
paid  for  the  carriage  accordingly,  the  law  would  not  make 
him  liable  for  their  value  in  case  of  loss  if  they  were  given  to 
him  to  carry  by  one  who  was  cognizant  of  his  notice,  without 

iSee  Feige  v.   Railroad   Co.,   62       ^  See  post,  %^  252,  252a, 
Mich.  1. 
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informing  him  of  their  nature  or  value,  of  which  he  was  ig- 
norant. And  any  rule  or  custom  of  his  business  of  that  char- 
acter, known  to  his  employer,'  would  impose  the  same  obliga- 
tion upon  the  latter  to  make  known  the  nature  or  value  of  the 
goods,  and  would  have  the  same  effect  in  protecting  the  car- 
rier from  deceit  and  imposition.  And  in  such  cases  it  is  not 
obligatory  upon  the  carrier  to  inquire  as  to  the  character  or 
value  of  the  goods,  but  it  is  the  duty  of  the  owner  to  inform 
him ;  otherwise  he  is  guilty  of  a  deception,  and  if  the  goods 
are  lost,  he  would  be  estopped  from  demanding  compensation. 
"  If  he  has  given  general  notice,"  says  Nelson,  J.,  in  Orange 
County  Bank  v.  Brown,^  "  that  he  wiU  not  be  liable  over  a 
certain  amount  unless  the  value  is  made  known  to  him  at  the 
time  of  delivery  and  a  premium  for  insurance  paid,  such  no- 
tice, if  brought  home  to  the  knowledge  of  the  owner,  is  as 
effectual  in  qualifying  the  acceptance  of  the  goods  as  a  special 
agreement,  and  the  owner,  at  his  peril,  must  disclose  the  value 
and  pay  the  premium.  The  carrier  in  such  case  is  not  bound 
to  make  the  inquiry,  and  if  the  owner  omits  to  make  known 
the  value  and  does  not  therefore  pay  the  premium  at  the 
time  of  delivery,  it  is  considered  as  dealing  unfairly  with  the 
carrier,  and  he  is  liable  only  to  the  amount  mentioned  in  his 
notice,  or  not  at  all,  according  to  the  terms  of  his  notice."  ^ 

§  245.  Tlie  terms  of  limitation  must  he  plain  and  easily  leg- 
ible.—  The  terms  which  are  intended  to  limit  the  liability  of 
the  carrier  must  be  contained  in  the  receipt,  or  be  written  or 
printed  upon  its  face,  in  such  a  manner  that  they  cannot  be 
overlooked  by  the  sender  of  the  goods.  If  any  attempt  at  im- 
position or  deception  appears,  or  any  device  be  resorted  to  to 
mis^lead  him  or  to  keep  from  his  notice  any  of  the  written  or 
printed  indorsements  upon  the  receipt,  which  are  intended  to 
affect  such  liability,  they  will  not  avail  the  carrier  if  they  have 
been  overlooked.  In  order  that  such  notices  or  conditions 
may  inure  in  any  degree  to  his  exoneration,  the  law  exacts 
the  utmost  fairness  on  his  part,  and  that  full  opportunity  shall 
be  given  to  the  owner  of  the  goods  for  information  as  to  the 
terms  thus  proposed.    In  Blossom  v.  Dodd,»  a  railroad  passen- 

'  9  Wend.  115.  R  R,  4  Foster,  71 ;  8  GreenL  on  Ev. 

2  F.  &  M.  Bank  v.  Champlain  T.    §  315. 
Co.,  38  Vt  186 ;  Moses  v.  Boston,  et&       3  43  N.  Y.  364. 
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ger  ia  a  car  dimly  lighted  delivered  his  baggage  checks  to  an 
express  messenger  and  received  in  return  a  receipt  on  which 
the  number  of  the  check  was  entered,  and  which  also  contained 
an  agreement  limiting  the  liability  of  the  express  company, 
printed  in  much  smaller  type  than  the  rest  of  the  card,  and  so 
fine  as  to  be  illegible  where  the  passenger  was  sitting,  and  it 
was  held  that  this  printed  matter  did  not  enter  into  or  form  a 
contract  between  the  parties  and  could  not  be  claimed  as  a 
limitation  upon  its  liability  by  the  express  company,  the  court 
saying  that  the  circumstances  under  which  the  paper  was  re- 
ceived repel  the  idea  of  a  contract,,  and  that  whilst  the  carrier 
should  be  protected  in  his  legal  right  to  limit  his  responsibil- 
ity, the  public  should  also  be  protected  against  imposition  and 
fraud ;  and  that  if  he  desires  to  limit  his  liability  he  must  deal 
with  the  public  upon  terms  of  equality  and  secure  the  assent 
of  those  with  whom  he  transacts  business.^  So  where  a  no- 
tice printed  in  the  English  language  was  given  to  a  German 


'In  Madan  v.  Sherard,  73  N.  Y. 
339,  defendant's  agent  came  into  a 
railroad  car  in  which  plaintiff  was 
traveling  and  called  for  baggage ;  re- 
ceived the  plaintiff's  check  for  his 
trunk  and  directions  for  its  delivery ; 
made  an  entry  in  pencil  in  his  tally 
book ;  marked  on  the  receipt  the  date, 
the  number  of  check  and  place  of 
delivery;  handed  the  receipt  to 
plaintiff,  and  immediately  passed  on, 
nothing  further  being  said.  Plaintiff, 
without  reading  the  receipt,  put  it  in 
his  pocket  The  car  was  dimly 
lighted,  and  plaintiff  could  not  have 
read  the  receipt  where  he  was  sit- 
ting. The  receipt  purported  to  be  a 
contract  between  plaintiff  and  de- 
fendant fof  the  carriage  of  the  bag- 
gage. It  contained  several  hundred 
printed  words,  and  acknowledged  the 
receipt  of  the  trunk,  "subject  to  this 


in  baggage,  nor  for  loss  by  fire,  nor 
in  case  of  loss  or  damage  or  deten- 
tion by  reason  of  neghgence  or  other- 
wise, for  an  amount  exceeding  |100, 
upon  any  trunk,  etc.,  including  the 
contents  thereof,  unless  specially 
agreed  for  in  writing,  and  noted 
hereon,  and  the  extra  risk  paid  there- 
for." The  receipt  was  in  good  type, 
and  under  ordinary  circumstances 
could  have  been  easily  read.  The 
trial  judge  ch'arged  that  if  plaintiff 
did  not  know  that  the  receipt  was 
proffered  to  him  as  a  contract,  "  and 
received  it,  not  knowing  its  contents, 
and  supposing  that  it  was  given 
simply  to  enable  him  to  trace  his 
property,  or  as  a  mere  receipt,  then 
the  plaintiff  was  not  bound  by  its 
limitations."  This  was  qualified  by 
the  statement  "  that  if  the  paper  was 
handed  to  the  plaintiff  under  such 


bill  of  lading,"  which,  in  the  margin  circumstances  that  he  might  have 
was  designated,  "domestic  bill  of 
lading."  Then  followed:  a  restriction 
bf  defendant's  liability,  declaring  that 
lie  shall  not  be  liable  for  "merchan- 
dise, money,  or  jewelry,  contained 


read  it,  and  neglected  to  do  so,  he 
was  bound  by  its  contents."  Under 
this  insti'uction  the  jury  found  for 
the  plaintiff,  and  the  judgment  was 
not  disturbed  in  the  supreme  court. 
Eyan  v.  Railway  Co.,  65  Tex,  13. 
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passenger  who  did  not  understand  the  English  language,  it 
was  held  to  be  incumbent  on  the  carrier  to  prove  that  the  pas- 
senger had  knowledge  of  the  limitation ;  and  it  was  said  that 
if  such  tickets  were  in  any  case  to  be  considered  evidence  of 
a  special  contract,  they  must  be  printed  in  a  language  which 
the  passenger  understands  or  their  terms  must  be  explained 
to  him.^  So  if  the  limitation  tb'liis  liability  be  printed  upon 
the  back  of  the  ticket,  no  presumption  arises  that  the  party 
receiving  it  had  any  knowledge  of  it,  and  it  is  no  evidence  in 
the  carrier's  favor  of  a  contract.^  So  if,  after  the  goods  are 
delivered  to  the  carrier,  a  receipt  for  them  is  delivered  to  their 
owner  containing  a  printed  clause  limiting  the  liability  of  the 
carrier,  covered  by  a  revenue  stamp  affixed  to  the  receipt  so 
that  it  could  not  be  read  intelligibly,  it  is  held  that  there 
was  no  contract  according  to  the  terms  of  such  notice.'  But, 
as  we  have  seen,*  if  there  be  no  evidence  of  an  attempt  on  the 
part  of  the  carrier  to  mislead  or  to  conceal  from  his  employer 
the  terms  of  his  proposed  contract,  and  there  is  in  fact  no 
want  of  opportunity  on  the  part  of  the  latter  to  read  the  con- 
ditions and  limitations  of  liability  embodied  in  the  receipt  or 
so  plainly  indorsed  upon  it  that  he  could  not,  without  being 
obnoxious  to  the  charge  of  negligence,  have  overlooked  them, 
he  cannot  avoid  their  effect  as  a  contract  by  alleging  that  he 
did  not  read  them  or  did  not  in  fact  understand  that  they  were 
so  intended ;  and  no  fraud  or  imposition  having  been  practiced 
upon  him,  it  must  be  conclusively  presumed  that  he  knew, 
when  he  took  such  receipt  in  the  usual  and  customary  course 
of  business,  the  stipulations  contained  in  it  as  to  the  liabiUty 
assumed  by  the  carrier,  and  he  would  be  precluded  from  deny- 
ing such  knowledge  or  his  assent  to  them  merely  because  he 
had  negligently  omitted  to  examine  the  receipt. 

§  246.  Receipt,  io  le  effectual  in  limiUiig  liability,  must  U 
gveen  to  and  accepted  iy  the  shipper  at  the  time  of  the  accepP 
ance  of  the  goods. —  To  make  the  terms  or  conditions  of  the 

J  Camden,  etc.  R  R  w  Baldauf,  16  Railroad  Co.  v.  Manufacturing  Ca, 

Penn.  St  67.  16  WalL  318 ;  Brittan  v.  Bamaby,  21 

2  Brown  v.  Railroad,  11  Cush.  97;  How.  537;  Verner  v.  Sweitzer,  33 

Malone  v.  Railroad,   13  Gray,  388 ;  Penn.  St.  308. 

Limburger  v.  Westcott,  49  BarK  333 ;  s  Perry  v.  Thompson,  98  Mass.  249i 

McMillan  v.  Railroad,  16  Mich.  79 ;  *  Ante,  §  239. 
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receipt  effectual  in  limiting  the  liability  of  the  carrier,  it  must 
be  delivered  to  the  shipper  of  the  goods  at  the  time  they  are 
accepted  for  carriage,  unless  there  is  an  agreement  that  it 
shall  be  delivered  at  some  future  time ;  for,  the  carrier  having 
accepted  the  goods  unconditionally,  his  unlimited  liability  has 
become  fixed,  and  he  cannot  afterwards,  without  the  consent 
of  the  owner  of  the  goods,  change  it  to  a  limited  one.'  But  if 
there  has  been  an  habitual  course  of  dealing  between  the  par- 
ties for  one  to  deliver  the  goods  and  for  the  other  afterwards 
to  inake  out  and  deliver  bills  of  lading  containing  uniform 
conditions  as  to  liability,  the  former  will  be  bound  to  accept 
them,  and  such  conditions  will  become  the  terms  of  the  con- 
tract between  the  parties.^ 

§  247.  Sa-nie  subject — Parol  agreement  acted  upon  cannot  le 
limited  iy  receipt  subsequently  delivered. —  If,  however,  there 
be  no  such  course  or  habit  of  dealing  between  the  parties,  a 
receipt  or  bill  of  lading  delivered  after  the  loss  will  be  of  no 
avail,  although  the  carrier  may  have  intended  at  the  time  to 
give  the  receipt,  but  was  prevented  from  so  doing  by  acci- 
dental circumstances,  there  being,  however,  no  consent  on  the 
part  of  the  owner  of  the  goods  to  receive  it  at  some  future 
time.'  And  if  the  goods  be  delivered  and  the  transportation 
commenced  under  a  verbal  agreement  as  to  the  time,  manner 
or  conditions,  such  verbal  agreement  is  not  merged  in  a  bill  of 
lading  delivered  afterwards  to  the  shipper,  when  he  has  parted 
with  all  control  over  them ;  and  the  mere  receipt  of  such  a 
bill  of  lading,  after  the  verbal  agreement  has  been  acted  on, 
does  not  estop  him  from  ,showing  what  the  actual  agreement 
was.*  Thus,  in  Bostwick  v.  Railroad,'  plaintiff  had  made  a 
verbal  contract  with  the  agent  of  the  railroad  company  to 

,  > Blossom  V.  Griffin,,  13  N.  Y.  569 ;  * Gott  v.  Dinsmore,  111  Mass.  45. 
Gaines  v.  The  Transportation  Co.,  28  ^  Missouri  Pac.  E'y  Co.  v.  Beeson, 
Ohio  St  418 ;  Pruitt  v.  The  Railroad,  30  Kans.  298 ;  Swift  v.  Steamship  Co., 
62  Mo.  527;  LouisviUe,  etc.  R.  Co.  v.  106  N.  Y.  206;  Guillaume  v.  Trans- 
Meyer,  78  Ala.  597 ;  American  Exp.  portation  Co.,  100  N.  Y.  491 ;  Wheeler 
Co.  V.  Spellman,  90  HI.  455 ;  Michigan  *.  Railroad  Co.,  115  U.  S.  29 ;  Wilde 
Cent  R  Co.  v.  Bo^d,  91  111.  268 ;  Mer-  v.  Transpoi-tation  Co.,  47  Iowa,  247 ; 
chants'  Dig.  Co.  v.  Comforth,  3  Colo,  ante,  g  128. 
280.  5  45N.  Y.  7ia 
I  ^Shelton  v.  The  Merchants' D.  T. 
Ca,  59  N.  Y.  258. 
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transport  his  cotton  by  "  all  rail "  from  Cincinnati  to  New- 
York.  Under  this  agreement  he  delivered  his  cotton  at  the 
company's  depot  and  its  transportation  was  immediately  com- 
menced. One  or  two  days  afterwards  the  company's  agent 
sent  to  the  plaintiff  a  bill  of  lading  which  by  its  terms  re- 
served to  the  company  the  right  to  forward  in  part  by  water. 
When  the  cotton  reached  Baltimore  it  was  shipped  on  steam- 
ers for,  New  York  and  a  part  of  it  was  lost  by  the  wrecking  of 
the  vessel  in  a  storm.  It  was  held  that,  after  the  verbal  agree- 
ment had  been  consummated  and  rights  had  accrued  under  it,  it 
could  not  be  altered  without  the  express  assent  of  the  shipper, 
and  that,  the  cotton  having  been  exposed  to  the  danger  by  the 
fault  of  the  company,  it  was  liable,  though  the  immediate  cause 
of  the  loss  might  have  been  the  act  of  God. 

§  2i7a.  Same  subject. —  So  in  a  recent  case '  in  IS'ebraska  it 
appeared  that  one  M.  applied  to  an  agent  of  the  Rock  Island 
&  iPeoria  Railroad  Company,  at  one  of  its  stations  in  the  state 
of  Illinois,  to  ship  certain  office  furniture,  including  a  stove, 
to  Kearney,  on  the  line  of  defendant's  road  in  the  state  of 
Nebraska.  The  agent  informed  M.  that  the  custom  was  for 
shippers  to  release  stoves,  but  advised  him  not  to  do  it  for 
reasons  given,  but  to  pay  the  additional  expense  of  sending  it 
at  carrier's  risk.  To  this  M.  assented,  and  offered  to  pay  the 
freight  to  said  agent,  who  informed  him  that  he  could  as  well 
pay  it  at  the  end  of  the  route.  The  agent  placed  the  goods 
in  a  car  of  a  freight  train,  which  proceeded  on  its  way. 
Four  or  five  hours  afterwards  the  agent  handed  M.  a  paper, 

1  Union  Paa  Ry.  Co.  v.  Marston,  —  consignee  and  owner,  and  the  con- 
Neb.  — ,  46  N.  W.  Eep.  485.  The  signer's  authority  to  bind  the  con- 
same  rule  was  followed  in  American  signee  as  hfe  agent,  having  ex- 
Exp.  Co.  V.  Spellman,  90  111.  455,  pired  with  the  shipment;  in  Mer- 
where  the  receipt  or  bill  was  given  chants'  Dis.  Co.  v.  Comf  ortti,  8  Cola 
some  time  after  the  goods  had  been  280,  where,  after  a  verbal  contract 
sliipped,  and  the  evidence  negatived  for  the  shipment  had  been  made  and 
expressly  any  presumption  that  the  the  goods  were  loaded,  the  receipt 
shipper  knew  of  it;  in  Michigan  was  delivered  to  the  consignors, 
Cent.  R.  Co.  v.  Boyd,  91  lU.  268,  though  the  question  was  not  of  con- 
where  bill  of  lading  was  given  a  sequence,  as  the  loss  was  by  the  car- 
few  days  after  the  delivery  to  the  rier's  negligence.  To  like  eflEect  also, 
carrier,  and  while  the  goods  were  on  is  Louisville,  etc.  R.  Ca  v.  Meyer,  78 
their  way,  this  contract  or  limita-  Ala.  597. 
tion  not  being  assented  to 'by  the 
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saying  that  it  was  a  receipt  for  the  goods  shipped.  This 
paper  M.  put  in  his  pocket  without  examining  it,  and  it 
proved  to  be  a  bill  of  lading  of  the  goods,  containing,  inter 
alia,  the  condition, "  stOves  at  owner's  risk  of  breakage."  The 
goods  were  received  at  Council  Bluffs  from  the  Eock  Island 
Kailroad  by  defendant,  the  Union  Pacific  Kailway  Company, 
and  carried  to  Kearney.  TJpon  arrival  the  stove  was  found 
to  have  been  broken  en  route.  In  an  action  by  M.  against  the 
Union  Pacific  Railway  Company  for  damages  for  injury  to  the 
stove  ,it  was  held  that,  as  between  M.  and  the  Hock  Island  & 
Peoria  Railroad  Company,  the  stoye  was  carried  at  carrier's 
risk.  "Whether  the  verbal  contract  was  also  binding  upon  the 
defendant,  the  court  did  not  find  it  necessary  to  consider. 

§  248.  Extent  to  which  carrier  may  limit  his  liability. —  The 
extent  to  which  the  carrier  may  exonerate  himself  from  re- 
sponsibility by  such  express  or  special  agreements,  where  per- 
mitted, is,  subject  to  the  exceptions  to  be  hereafter  considered, 
almost  unlimited.  He  cannot,  of  course,  exonerate  himself 
from  the  consequences  of  the  fraud  or  felony  either  of  himself 
or  of  his  servants,  though,  as  we  have  seen,^  it  was  iformerly 
otherwise  in  England  as  to  the  felony  of  his  servants ;  and,  as 
will  be  hereafter  seen,^  according  to  the  weight  of  authority  in 
this  country,  based  upon  considerations  of  public  policy,  he 
cannot  contract  for  exemption  from  liability  for  losses  caused 
by  his  own  or  the  negligence  of  his  servants.  But,  with  these 
exceptions,  there  is  no  danger  or  risk  which  can  arise  in  the 
course  of  the  transportation  of  the  goods,  or  of  his  connection 
with  them,  for  which  he  cannot  avoid  responsibility  by  a  con- 
tract fairly  and  understandingly  made  with  his  employer, 
upon  the  theory  that  the  owner  of  the  goods,  for  the  consid-r 
eration  which  it  is  supposed  he  always  receives,  either  in  the 
reduced  compensation  or  in  some  equivalent  advantage,  may 
surrender,  if  he  will,  the  obligation  of  the  carrier  as  an  insurer, 
to  any  extent  he  may  choose.    Thus  — 

§  248a.  Ca/rrier  mmj  stipulate  for  exemption  from  UabiUt'y 
for  certain  losses  in  ca/h-iage  of  live  stock.—  As  has  been  al- 
ready seen,'  the  carrier  of  living  animals  as  freight  is,  by  the 

1  See  ante,  §  229.  8  Ante,  §  321,- 

s  See  posi,  §260. 
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weigM  of  authority,  to  be  regarded  as  a  common  carrier  as  to 
such  freight.  It  has  also  been  seen^  that  the  carrier  of  ani- 
mals is  by  law  exempt  from  liabihty  for  those  losses  which 
are  occasioned,  not  by  his  fault  or  neglect,  but  by  the  inherent 
nature,  vice  or  propensity  of  the  animals  themselves. 

The  carriage  of  animals  evidently  involves  different  require- 
ments than  those  involved  in  the  carriage  of  inanimate  ob- 
jects. They  must  be  loaded  and  unloaded  with  more  care ; 
they  must  be  fed,  watered  and  protected ;  they  must  be  se- 
cured from  escape;  they  must  be  guarded  against  heating, 
crowding  and  suffocation ;  they  must  often  require  skilled  at- 
tention and  assistance.  For  these  and  like  reasons  the  owner 
and  the  carrier  may  both  desire  that  the  owner,  or  some  ex- 
perienced person  in  his  behalf,  shall  accompany  the  stock  and 
assume  its  care,  leaving  to  the  carrier  only  the  duty  of  trans- 
portation with  its  necessary  incidents. 

In  view  of  these  facts,  it  is  well  settled  that  the  owner  and 
the  carrier  may,  by  contract,  provide  that  the  carrier  shall  be 
exempt  from  all  liability  for  injuries  occurring  to  the  stock 
disconnected  and  apart  from  the  conduct  and  running  of  the 
trains,  such  as  injury  from  loading  or  unloading,  from  over- 
loading, sufifocation,  heating,  and  the  like,  or  from  the  weak- 
ness, escape  or  viciousness  of  the  stock.^ 

Such  a  contract  does  not  relieve  the  carrier  from  the  due 
performance  of  his  undertaking ;  nor  can  he,  according  to  the 
weight  of  authority,  by  such  a  contract  escape  responsibility 
for  the  negligence  of  himself  or  his  servants.' 

The  consideration  for  such  contracts  is  usually  found  in  the 
reduced  rates  given  and  the  free  transportation  of  the  shipper 
or  his  agent  to  and  from  the  destination  of  the  stock;  but  in 

1  Ante,  §  218.  v.  Railway  Cp.,  65  Mo.  639 ;  Clark  v. 

2  Georgia  R.  R.  Co.  v.  Beatie,  66  RaUway  Co.,  64  Mo.  440 ;  Levering  tt 
Ga.  438;  Georgia  R  R.  Co.  v.  Spears,  Transportation  Co.,  43  Ma  88;  Penn- 
66  Ga.  485 ;  Mitchell  i\  Railroad  Co.,  sylvania  R  Ca  v.  Raiordan,  119  Perm. 
68  Ga.  644 ;  East  Tenn.  R  Co.  v.  St  577 ;  Central  R  Co.  v.  Bryant,  73 
Johnston,  75  Ala.  596 ;  St  Louis,  etc.  Ga.  733 ;  Betts  v.  Loan  &  Trust  Ca, 
R'y  Co.  V.  Lesser,  46  Ark.  336 ;  Myere  21  Wis.  80 ;  Morrison  v.  Construction 
V.  Railway  Ca,  90  Ma  98 ;  Atchison  Ca,  44  Wis.  405. 

V.  Raih-oad  Ca,  80  Ma  213;  Ball  v.       3  See  post,  g  360;  Moulton  v.  Eaa- 
Railway  Ca,  83  Mo.  574 ;  Sturgeon    way  Co.,  81  Minn.  85. 
V.  Railway  Co.,  65  Ma  569;  Oxley 
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the  absence  of  a  showing  as  to  what  the  consideration  was,  a 
sufficient  consideration  will  be  presumed.'     v 

§  2485.  Carrier  may  stipulate  j[or  exemption  in  case  of  loss 
ly  fire. —  So  a  carrier  may  stipulate  for  exemption  from  lia- 
bility in  case  the  goods  are  lost  or  injured  by  fire,  and  if  he 
does  so,  the  measure  of  his  obligation  is  ordinary  diligence ;  ^ 
but  if  the  fire  is  caused  by  his  negligence,  or  if  he  negligently 
places  or  leaves  the  goods  in  a  place  of  danger,  he  cannot,  by 
such  a  stipulation,  escape  responsibility.' 

§  248c.  Ca/rrier  may  stipulate  for  exemption  in  case  of  delay 
from  strikes,  mobs,  etc. —  So  it  is  held  that  a  carrier  may  by 
contract  secure  immunity  from  liability  for  delays  caused,  by 
mobs,  strikes  or  violence  to  persons  or  property.* 

§  248^.  Carrier  may  stipulate  for  exemption  in  case  of  loss 
by  thieves  or  robbers. —  So  likewise  may  he  secure  exemption 
from  liability  for  losses  by  thieves  or  robbers  where  his  own 
negligence  has  not  given  opportunity  or  occasion  for  the  loss.' 

§  249.  Amaunt  of  damage  in  case  of  loss  may  be  limiited  by 
contract. —  And  so,  also,  it  has  been  held  that  the  carrier  may 
by  contract  withihe  bailor  or  owner  of  the  goods  fix  a,  limited 
value  upon  them,  beyond  which  he  is  not  to  be  held  liable  in 
case  of  their  loss,  unless  such  bailor  or  owner  shall  at  the  time 
of  their  delivery  fix  a  higher  value  upon  them  and  pay  a  com- 
pensation for  their  carriage  proportioned  to  such  value.'    Such 

'  St  Louis,  etc  R'y  Co.  v.  Lesser,  the  absence  of  evidence.    Louisville, 

46  Ark.  336.  etc.  R.  Co.  v.  Oden,  sapra;  York  Co. 

2  Little  Bock,  etc.  E'y  Co.  w  Dan-  v.  Railroad  Co.,  3  Wall.  107.    A  lim- 

iels,  49  Ark.  853 ;  Rand  v.  Transpor-  itation  to  the  invoice  value  is  valid, 

tation  Co.,  59  N.  H.  363 ;  Louisville,  Pearse  v.  Steamship  Co.,  34  Fed.  Rep. 

etc.  R.  Co.  V.  Manchester  Mills,  —  285 ;  The  Lydian  Monarch,  33  Fed. 

Tenn.  — ,  14  S.  W.  Rep.  814  Rep.  398;  The  Hadji,  18  Fed.  Rep. 

s  McFadden  v.-  Railway  Co.,  93  Mo.  459. 

343.    See,  also,  post,  §  380.  In  Woodbum  v.  Railway  Co.,  40 

*Gulf,  etc.  R'y  Co.  i\  Gatewood,  —  Fed.  Rep.  731,  it  appeared  that  two 

Tex.  — ,  14  S.  W.  Rep.  913.  papers  were  executed,  one  a  receipt 

'The  Saratoga,  80  Fed.  Rep.  869.  limiting  liabiUty  to  a  certain  rate  in 

'  A  stipulation  that  the  value  at  case  of  total  loss,  and  the  other  an 

time   and  place  of  shipment    shall  express  release  under  seal  of  all  lia- 

govern  in  case  of  loss  is  reasonable  biUty  whatever.    ApartigiZloss  hav- 

and  valid.    Louisville,  eta  R  Co.  v.  ing   occurred,    the  carrier    claimed 

Oden,  80  Ala.  38.    That  such  a  Um-  immunity  on  the  receipt  .because  the 

itation  was  based  upon  a  sufiScient  loss  was  not  total,  and  on  the  second 

consideration  wiU  be  presumed  in  because  there  was  a  fuU  release.  The 
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limitations  are  almost  universally  to  be  found  in  the  receipts 
of  expres?  companies  and  frequently  in  those  of  other  carriersl 
In  Belger  v.  Dinsmore,''  a  trunk  containing  articles  of  the  value 
of  several  hundred  dollars  was  delivered  to  the  carrier,  and  a 
receipt  accepted  for  it  containing  the  condition  that  "  in  no 
event  shall  the  holder  hereof  demand  beyond  the  sum  of  fifty 
dollars,  at  which  the  article  forwarded  is  hereby  valued,  un- 
less herein  otherwise  expressed  or  unless  specially  insured  by 
him  and  so  specified  in  this  receipt;  which  insurance  shall 
constitute  the  limit  of  the  liability  of  the  Adams  Express 
Company."  There  was  no  express  valuation  of  the  property 
and  it  was  lost.  "  The  plaintiff  in  this  case,"  say  the  court, 
"  must  be  assumed  to  have  paid  freight  on  the  trunk  in  ques- 
tion and  its  contents,  worth  $467,  at  the  rate  prescribed  for 
an  article  not  exceeding  fifty  dollars  in  value.  He  was  theu 
willing  and  agreed  to  assume  aU  risks  for  the  excess  in  value 
and  to  reUeve  the  company  from  liability  on  account  thereof 
beyond  that  sum.  He  can  with  no  more  propriety  or  justice 
claisi  remuneration  therefor  than  the  company  could  demand 
additional  freight  therefor." 

§  250.  Same  subject — Effect  of  limitation  where  loss  was 
occasioned  iy  negligence. —  Whether  such  a  limitation,  how- 
ever, canybe  given  effect  where  the  loss  was  occasioned  by 
tlie  carrier's  negligence,  is  a  question  upon  which  the  courts 
are  not  in  harmony.  As  will  be  seen  hereafter,  the  majority 
of  the  authorities  in  the  United  States  hold  that  it  is  con- 
trary to  pubUc  policy  to  permit  the  carrier  to  stipulate  for 
exemption  from  the  effects  of  the  negligence  of  himself  or  his 
servants.'  In  some  of  the  states,  on  the  other  hand,  express 
contracts  to  that  effect  are  upheld.* 

court  held  the  last  void  and  the  first  234 ;   Snider  v.  Adams  Express  Co.; 

unreasonable  and  plaintiflE  recovered  63  Mo.  376 ;  Ketchum  v.  American 

full  loss.  Ex.  Co.,  58  id.  390;  Hai-vey  u  Eail- 

1  Express  Co.  v.  Foley  (Kan.),  36  Paa  road  Co.,  74  Mo.  538 ;  Louisville,  etc 

Rep.  665 ;  Kallman  v.  Express  Co.,  3  R.  Co.  v.  Oden,  80  Ala.  38 ;  South,  etc 

Kan,  305 ;    Hopkins  v.  Westcott,   6  E.  Co.  v.  Henlein,  53  Ala.  606,  56  Ala. 

Blatch.  64 ;  Brehme  v.  Adams  Ex.  Co.,  368 ;  Hare  v.  Railroad  Ca,  113  U.  S. 

25  Md.  388 ;  Boorman  v.  Express  Ca,  331 ;  The  Bermuda,  27  Fed.  Rep.  476. 

31  Wis.  158 ;  Oppenheimer  v.  United  «  51  N.  Y.  166. 

States  Ex.  Co.,  69  IlL  62;   Levy  v.  3  See  post,  §  360  e*  seg. 

Southern  Ex.  Co.,  4  Rich.  S.  C.  (N.  S.)  *  See  post,  §  260  et  seq. 
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So,  in  reference  to  this  particular  question,  it  is  held  by  the 
majority  of  the  courts  that  a  contract  limiting  the  liability  of 
the  carrier  to  a  certain  sum  in  case  of  loss, —  that  is,  contracts 
designed  to  secure  a  partial  exemption  from  liability, —  while 
valid  and  conclusive  where  the  loss  is  caused  by  something 
other  than  the  carrier's  neglect,  cannot  be  allowed  to  operate 
where  the  loss  was  occasioned  by  the  negligence  of  himself  or 
his  servants,  but  that  in  such  a  case  the  owner  may  recover 
the  full  value  of  the  goods.' 

To  be  distinguished  from  these  cases,  however, —  though 
the  distinction  is  not  always  observed, —  are  those  cases,  ob- 
viously different,  in  which,  for  the  purpose  of  determining  the 
shipper's  liability  for  freight  and  the  carrier's  responsibility 
for  damages,  the  value  of  the  property  is  agreed  upon.  When 
such  is  the  case,  the  supreme  court  of  the  United  States  ^  and 
many  of  the  state  courts  *  hold,  to  use  the  language  of  Mr. 


1  Chicago,  etc.  E.  Co.  v,  Abels,  60 
Miss.  1017:  Black  v.  Transportation 
Co.,  55  Wis.  319;  Southern  Exp.  Co. 
V.  Moon,  39  Miss.  832 ;  Wnited  States 
Exp.  Co.  V.  Backman,  38  Ohio  St.  144 ; 
Kansas  City,  etc.  R  Co.  v.  Simpson, 
30  Kan.  645;  Moulton  v.  Railroad 
Co.,  31  Minn.  85;  Eailroad  Co.  v. 
Little,  71  Ala.  611 ;  Louisville,  etc.  R. 
Co.  V.  Wynn,  —  Tenn.  — ,  14  S.  W^ 
Eep.  311. 

In  Magnin  v.  Dinsmore,  56  N.  T. 
168,  the  receipt  limited  the  liability 
of  the  carrier  to  |50  unless  a  higher 
value  should  be  fixed  by  the  shipper. 
No  value  was  stated  by  him,  and 
there  being  no  express  agreement  in 
the  receipt  that  the  carrier  should 
not  be  held  liable  for  loss  occasioned 
by  negligence,  which  would  have 
been  a  valid  contract  by  the  law  of 
New  York,  and  no  explanation  of 
the  non-delivery  of  the  goods  having 
been  made,  it  was  held  that  the  ques- 
tion of  negligence  should  have  been 
submitted  to  the  jury;  and  that  if 
negligence  were  found,  the  damages 
should  not  be  limited  to  the  $50. 


And  this  case  was  afterwards  ap- 
proved and  followed  as  the  settled 
law  on  this  point  in  the  subsequent 
case  of  Westcott  v.  Fargo,  61  N.  Y. 
543. 

2  Hart  V.  Eailroad  Co.,  113  U.  S.  331. 

' "  The  decisions  in  this  country," 
said  Blatchf ord,  J.,  "  are  at  variance. 
The  rule  which  we  regard  as  the 
proper  one  in  the  case  at  bar  is  sup- 
ported in  Newburger  v.  Howard,  6 
Philadelphia  Rep.  174 ;  Squire  v.  New 
York  Central  R.  R.  Co.,  98  Mass.  239 ; 
Hopkins  v.  Westcott,  6  Blatch.  64; 
Belger  v.  Dinsmore,  51  N.  Y.  166; 
Oppenheimer  v.  United  States  Ex- 
press Co.,  69  lU.  62 ;  Magnin  v.  Dins- 
more, 56  N.  Y.  168;  62  id.  35,  and  70 
id.  410;  Earnest  n  Express  Co.,  1 
Woods,  573 ;  Elkins  v.  Empire  Transr 
portation  Co.,  81*  Penn.  St.  315 ;  South 
&  North  Ala.  R.  R.  Co.  v.  Henlein,  53 
Ala.  606 ;  s.  c.  56  id.  368 ;  Muser  v. 
Holland,  17  Blatchf  ord,  412;  Hai-vey 
V.  Terre  Haute  R.  R.  Co.,  74  Missouri, 
538 ;  Graves  v.  Lake  Shore  E'y  Co., 
187  Mass.  33." 

See,  also,  Gait  v.  Express  Co.,  4 
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Justice  BlatcM ord,  "  that  where  a  contract  of  the  kind,  signed 
by  the  shipper,  is  fairly  made,  agreeing  on  the  valuation  of 
the  property  carried,  with  the  rate  of  freight  based  on  the 
condition  that  tl^e  carrier  assumes  liability  only  to  the  extent 
of  the  agreed  valuation,  even  in  case  of  loss  or  damage  by 
the  negligence  of  the  carrier  the  contract  will  be  upheld  as  a 
proper  and  lawful  mode  of  securing  a  due  proportion  between 
the  amount  for  which  the  carrier  may  be  responsible  and  the 
freight  he  receives,  and  of  protecting  himself  against  extrav- 


agant and  fanciful  valuation."  * 

MacAr.  134;  Brehme  v.  Dinsmore,  25 
Md.  329 ;  Railroad  Co.  v.  Sherrod,  84 
Ala.  178;  Railroad  Co.  v.  Weakly, 
60  Ark.  397 ;  Louisville,  eta  R  Co.  v. 
SoweU,  —  Tenn.  — ,  15  S.  W.  Rep. 
837. 

But  omvtra,  see  Southern  Pac.  R'y 
Co.  V.  Maddox,  75  Tex.  300 ;  St  Louis, 
etc.  R'y  Co.  v.  Robbins,  —  Tex.  — . 
14  S.  W.  Rep.  1075 ;  Georgia  Pac.  R'y 
Co.  V.  Hughart,  —  Ala.  — ,  8  S.  Rep. 
63. 

1  The  learned  justice  further  said : 
"  There  is  no  justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for 
an  article  -wfhioh  he  has  induced  the 
carrier  to  take  at  a  low  rate  of  freight, 
on  the  assertion  and  agreement  that 
its  value  is  a  less  sum  than  that 
claimed  after  a  loss.  It  is  just  to  hold 
the  shipper  to  his  agreement,  fairly 
made,  as  to  value,  even  where  the 
loss  or  injury  has  occurred  thi-ough 
the  negligence  of  the  carrier.  The 
eifect  of  the  agreement  is  to  cheapen 
the  freight  and  secure  the  carriage, 
if  there  is  no  loss,  and  the  effect  of 
disregarding  the  agreement,  after  a 
loss,  is  to  expose  the  carrier  to  a 
greater  risk  than  the  parties  intended 
he  should  assume.  The  agreement  as 
to  value,  in  this  case,  stands  as  if 
the  carrier  had  asked  the  value  of 
the  horses,  and  had  been  told  by  the 
plaintiff  the  sum  inserted  in  the  con- 
tract. 


The  limitation  as  to  value  has  no 
tendency  to  exempt  from  hability  for 
negligenca  It  does  not  induce  want 
of  care.  It  exacts  from  the  carrier 
the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  boimd  to 
respond  in  that  value  for  neghgenca 
The  compensation  for  carriage  is 
based  on  that  value  The  shipper  is 
estopped  from  saying  that  the  value 
is  greater.  The  articles  have  no 
greater  value,  for  the  purposes  of  the 
contract  of  transportation,  between 
the  parties  to  that  contract  The  car- 
rier must  respond  for  negligence  up 
to  that  value.  It  is  just  and  reason- 
able that  such  a  contract,  fairly  en- 
tered into,  and  where  there  is  no  de- 
ceit practiced  on  the  shipper,  should 
be  upheld.  There  is  no  violation  of 
public  policy.  On  the  contrary,  it 
would  be  unjust  and  unreasonable, 
and  would  be  repugnant  to  the  sound- 
est principles  of  fair  dealing  and  of 
the  freedom  of  contracting,  and  thus 
in  conflict  with  public  policy,  if  a 
shipper  should  be  allowed  to  reap  the 
benefit  of  the  contract  if  there  is  no 
loss,  and  to  repudiate  it  in  case  of 


Where  the  contract  exempts  the 
carrier  from  all  loss  except  for  col- 
lision, and  provides  that  the  liability 
for  a  given  article  of  freight  shall  not 
exceed  a  certain  price,  and  the  freight 
is  injured ,  from  another  cause,  the 
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That  this  class  of  cases  stands  upon  different  ground  froin 
those  attempting  to  secure  a  partial  liability  will  be  evident 
upon  consideration,  and  several  of  the  decisions  upon  the  latter 
class  have  expressly  stated  that  the  rule  would  be  otherwise 
in  a  case  of  this  nature.'  But  the  rule  must  undoubtedly  be 
confined  to  those  cases  only  which  properly  fall  within  it, 
which  are  those  in  which,  as  the  basis  of  the  carrier's  charges 
and  responsibility,  the  value,  being  called  in  question,  has  been 
so  represented  by  the  shipper  or  so  agreed  upon  between  him 
and  the  carrier  as  to  estop  the  shipper  from  afterwards  alleg- 
ing that  it  was  more.^    The  rule  cannot,  therefore,  apply  to 


shipper  cannot,  upon  the  ground  that 
such  a  sweeping  provision  is  invalid, 
recover  more  than  the  stipulated 
sum.  Hill  V.  Railroad  Co.,  144  Mass. 
284 ;  Graves  v.  Railway  Co.,  137  Mass. 
33. 

'Thus  in  Moulton  v.  Railway  Co., 
31  Minn.  85,  cited  above,  it  is  said : 
"We  do  not  question  the  right  of  a 
carrier  to  require  the  disclosure,  by 
the  consignor,  of  the  value  of  the 
property  presented  for  transportation 
where  its  value  is  not  apparent  and 
well  known.  This  is  reasonable,  both 
to  the  end  that  proper  care  may  be 
taken  of  the  property  while  it  is  in 
the  hands  of  the  carrier,  and  because 
the  proper  charges  for  transportation 
may  often  depend  largely  upon  value. 
We  see  nothing,  however,  in  this  con- 
tract which  can  be  regarded  as  hav- 
ing been  intended  or  calling  for  such 
a  disclosure  on  the  part  of  the  plaint- 
iffs, or  as  estopping  tbem  from 
claiming  a  recovery,  upon  the  ground 
of  the  carrier's  negligence,  of  the 
actual  value  of  the  horses." 

2  In  LouisvUle,  etc.  E.  Co.  v.  Wynn, 
88  Tenn.  320,  a  valuable  mare  had 
been  shipped  without  inquiry  as  to 
her  value,  and  the  shipper  had  re- 
ceived a  conti-act  or  receipt  which 
provided,  in  general  terms,  that  in 
case  of  injury  to  any  horse  shipped 
Tinder  it,  the  value  at  the  place  and 


19 


date  of  shipment  should  govern  the 
settlement,  in  which  the  amount 
claimed  should  not  exceed  |100.  In 
construing  this  receipt  and  passing 
upon  the  carrier's  liability,  the  court 
said:  "Manifestly  the  stipulation 
does  not  contemplate  total  exemp- 
tion from  liability ;  it  only  provides 
for  partial  or  limited  exemption. 
Upon  that  distinction  the  nice  and 
important  question  arises,  can  a  stip- 
ulation of  the  latter  character  stand 
before  the  law  when  one  of  the  for- 
mer cannot?  Or,  to  state  the  same 
question  differently,  and  so  as  to 
apply  it  more  directly  to  the  facts  of 
this  case,  the  rule  of  law  being  estab- 
lished, as  we  have  seen  it  is,  that  the 
defendant  company  could  not  law- 
fully have  contracted  with  the  plaint- 
iff that  it  would  in  no  event  be  liable 
for  any  part  of  the  value  of  the  mare, 
if  lost  or  destroyed,  can  the  limitation 
of  its  liability  to  |100  be  upheld  in 
the  courts  if  it  should  appear  that 
her  death  resulted  frorh  the  negli- 
gence of  the  company  and  that  she 
was  in  fact  worth  eight  times  the 
amount,  as  the  jury  found  her  to  be? 
We  unhesitatingly  answer  '  No.'  The 
carrier  cannot  by  contract  excuse  it- 
self from  liability  for  the  whole  or 
any  part  of  a  loss  brought  about  by 
its  negligence.  To  our  mind  it  is 
perfectly  clear  that  the  two  kinds  of 
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cases  where  the  estimate  of  value  is  inserted  in  the  hill  of 
lading  without  his  knowledge  or  consent,  or  by  covert  means,* 


stipulation  —  that  providing  for  total 
and  that  providing  for  pai-tial  ex- 
emption from  UabiUty  for  the  conse- 
quences of  the  carrier's  negligence  — 
stand  upon  the  same  ground  and 
must  be  tested  by  the  same  princi- 
ples. If  one  can  be  enforced,  the 
other  can ;  if  either  be  invalid,  both 
must  be  held  to  be  so,  the  same  con- 
siderations of  public  policy  operating 
in  each  case.  With  great  deference 
for  those  who  may  differ  with  us,  we 
think  it  entirely  illogical  and  unrea- 
sonable to  say  that  the  carrier  may 
not  absolve  itself  from  liability  for 
the  whole  value  of  property  lost  or 
destroyed  through  its  negligence,  but 
that  it  may  absolve  itself  from 
responsibiUty  for  one-half,  three- 
fourths,  seven-eighths,  nine-tenths  or 
ninety-hundredths  of  the  loss  so  oc- 
casioned. With  great  unanimity  the 
authorities  say  it  cannot  do  the  for- 
mer. If  allowed  to  do  the  latter,  it 
may  thereby  substantially  evade  and 
nullify  the  law  which  says  it  shall 
not  do  the  former,  and,  in  that  way, 
do  indirectly  what  it  is  forbidden  to 
do  directly.  We  hold  that  it  can  do 
neither.  The  requirement  of  tlie  law 
has  ever  been,  and  is  now,  that  the 
common  carrier  shall  be  diligent  and 
careful  in  the  transportation  of  its 
freight,  and  public  policy  forbids  that 
it  should  throw  oflE  that  obligation  by 
stipulation  for  exemption  in  whole 
or  in  part  from  the  consequences  of 
its  negligent  acts.  This  view  is  sus- 
tained by  sound  reason  and  also  by 
the  weight  of  authority.  Coward  v. 
Railroad  Co.,  16  Lea,  225 ;  Moulton  v. 
Eailway  Co.,  31  Minn.  85;  Raih'oad 
Co.  V.  Simpson,  30  Kan.  045;  Rail- 
road Co.  V.  Abels,  60  Miss.  1017 ;  Ex- 


press Ca  V.  Backman,  28  Ohio  St 
144 ;  Black  v.  Transportation  Co.,  5S 
Wis.  319;  Railroad  Co.  v.  Little,  71 
Ala.  611.  See,  also,  Rosenfield  v.  Rail- 
way Co.,  103  Ind.  121 ;  Railroad  Co. 
V.  Fagan  (Tex.),  9  S.  W.  Rep.  749; 
Boscowitz  V.  Express  Co.,  93  IH  525. 
Though  cases  are  sometimes  cited 
from  several  states  as  adopting  a  view 
different  from  that  expressed  above 
in  this  opinion,  we  have  been  able  to 
find  cases  from  only  four  states,  and 
none  from  the  supreme  court  of  the 
United  States,  in  which  the  precise 
question  has  arisen  and  been  ad- 
judged differently.  We  cite  one  case 
from  each  state :  Squire  v.  Railroad 
Co.,  98  Mass.  239.  [The  point  was 
not  du-ectly  involved  in  this  case,  as 
none  of  the  animals  (hogs)  were 
shown  to  be  worth  more  than  the 
limit  ($200),  though  the  court  said 
that  the  stipulation  was  a  proper  and 
lawful  mode  of  securing  a  due  pro- 
portion between  the  amount  for 
which  the  carrier  might  be  responsi- 
ble and  the  freight  which  he  received 
and  of  protecting  himself  against  ex- 
travagant and  fanciful  valuations, 
citing  Clay  v.  Willan,  1  R  BL  297; 
Harrison  v.  Railway  Ca,  3  B.  &  S. 
122;  Orange  Co.  Bank  v.  Brown,  9 
Wend.  115.— Editor.]  Railroad  Ca. 
V.  Henlein,  53  Ala.  615.  [See  post— 
Ed.]  Magnin  v.  Dinsmore,  56  N.  Y. 
168.  [See  this  case  cited  in  earlier 
note  to  this  section. —  Ed.]  Railroad 
Ca  V.  Weakly,  50  Ark.  397.  [This 
case  is  not  in  conflict  with  the  case 
at  bar.  It  follows  and  approves  Hart 
V.  Railroad  Ca,  112  tJ.  S.  338,  which 
the  court  shows  below  is  distinguish- 
able fi'om  the  case  in  hand. — Ed.] 
The  later  case  of  Raihoad  Co.  v.  Lib- 


1  Such  a  case  was  Railroad  Ca  v.  Simpson,  80  Kan.  645,  cited  above. 
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Oi'  to  those  in  which  the  contract  for  exemption  is  not  clear 
and  express,  as  it  is  well  settled  that  they  will  be  construed 
most  strongly  against  the  carrier.' 


tie,  71  Ala.  611,  we  regard  as  an  au- 
thority for  the  holding  in  this  opinion, 
and,  therefore,  as  in  conflict  with  the 
earlier  case  of  Railroad  Co.  v.  Hen- 
lein,  52  Ala.  615,  wherein  an  adverse 
view  is  expressed.  [But  in  a  still  later 
case,  Georgia,  etc.  E'y  Co.  v.  Hughart, 
—  Ala.  — ,  8  S.  Rep.  62,  the  court 
say  it  was  not  the  intention  to  over- 
rule the  Henlein  casg. —  Ed.]  In  the 
Little  case,  on  page  615,  the  learned 
Chief  Justice  BickeU  says :  '  The  car- 
rier cannot  stipulate  for  an  absolute, 
unqualified  exemption  from  aU  lia- 
bility, nor  can  he  stipulate  that  he 
will  answer,  in  any  and  all  events, 
only  for  a  sum  less  than  the  value  of 
the  goods,  because,  in  consideration 
of  reduced  rates  of  freight,  the  ship 
per  may  assent  to  it' 

"  The  New  York  courts  have  been 
consistent  in  holding  that  common 
carriers  may  contract  for  partial  ex- 
emption, for  they  also  hold  that  they 
may  contract  for  total  exemption 
even  from  the  consequences  of  their 
own  negligenca  So  Lord  Ellenbor- 
ough  was  likewise  consistent,  when, 
in  speaking  of  the  right  of  common 
carriers  under  the  English  law  to 
contract  for  entire  exemption  from 
responsibility  for  loss  by  fire,  he  said : 
'Since  they  can  limit  it  to  a  particu- 
lar sum  we  think  they  may  exclude 
it  altogether,  and  that  they  may  say, 
"We  will  have  nothing  to  do  with 
fire."  They  may  make  their  own 
terms.  I  am  sorry  the  law  is  so ;  it 
leads  to  very  great  negligence.'  Hav- 
ing V.  Todd,  1  Starkie,  73;  Lawson, 
Cont.  Carr.  §  131. 

"  The  cases  of  Hart  v.  Railroad  Co., 
112  U.  S.  331 ;  Graves  v.  Railroad  Co., 


137  Mass.  33 ;  Harvey  v.  Railroad  Co,, 
74  Mo.  539 ;  Brehme  v.  Dinsmore,  25 
Md.  329 ;  Railroad  Co.  v.  Sherrod,  84 
Ala.  29,  are  not  at  all  in  conflict  with 
our  opinion  in  this  case.  They  were 
decided  upon  an  enth-ely  dissimilar 
state  of  facts,  and  from  a  wholly  dif- 
ferent point  of  view ;  that  is  to  say, 
it  appeared  to  the  court,  in  each  and 
every  one  of  those  cases,  that  there 
was  an  agreed  valuation  stated  in  the 
contract  as  the  basis  of  the  earner's 
charges  and  responsibility;  and  the 
courts  veiy  properly  held  that  in  such 
cases  the  shipper  was  estopped  to 
claim  a  greater  sum  than  the  agreed 
valuation.  Though  evident  fi'om  the 
reasoning  in  the  body  of  the  opinion 
in  the  Hart  case,  which  may  now  be 
called  the  leading  case  in  Ajnerica, 
the  court  is  careful  to  say,  in  conclu- 
sion, that  the  decision  is  based  alone 
upon  the  ground  above  stated.  113 
U.  S.  343.  Such  is  not  this  case. 
Here  there  is  no  pretense  of  an  agreed 
valuation  of  the  mare,  either  in  the 
written  contract  or  the  oral  proof. 
On  the  contrary,  an  inspection  of  the 
contract  shows  that  there  was  no 
agreed  valuation  stated  therein,  and 
the  oral  proof  shows  that  absolutely 
nothing  was  said  about  the  value  of 
the  mare  at  the  time  of  shipment." 

But  that  the  court  did  not  intend 
to  throw  any  doubt  upon  the  case  of 
Hart  V.  Railroad  Co.,  112  U.  S.  331,  is 
apparent  from  a  later  case  in  the 
same  court,  Louisville,  etc.,  R  Co.  v. 
SoweU,  —  Term.  — ,  15  S.  W.  Rep. 
837.  Here  the  contract,  after  stating 
the  amormt  as  in  the  preceding  case, 
continued:  "which  amounts  it  is 
agreed  are  as  much  as  such  stock  as 


1  See  Black  v.  Transportation  Co,,  55  Wis,  319. 
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§  251.  Same  subject  —  Sow  under  EngMsli  Carriers^  Act— 
This  contract  restricting  the  liability  of  the  carrier  to  a  lim- 
ited amount,  in  case  of  the  failure  of  the  bailor  for  carriage 
to  declare  a  higher  value  and  pay  a  higher  rate  for  the  car- 
riage accordingly,  is  similar  to  the  limitation  provided  by  the 
English  Carriers'  Act,  the  first  section  of  which  enacts  that 
no  common  carrier  by  land  shaU  be  liable  for  the  loss  of  any 
of  the  articles  therein  enumerated  if  the  value  of  such  prop- 
erty shall  exceed  £10,  "  unless  at  the  time  of  the  dehvery  the 
value  and  nature  be  declared  and  an  increased  charge  or  an 
engageinent  to  pay  the  same  be  accepted,"  the  benefit  of 
which  cannot  be  claimed  if  it  be  shown  that  the  loss  arose 
from  the  felonious  acts  of  the  carrier's  servants ; '  and  under 
which  it  has  been  held  that  where  the  value  of  the  goods  is 
above  £10,  the  duty  devolves  upon  the  owner  to  make  known 
such  value  and  pay  the  increased  price  for  carriage  if  he  de- 
sires insurance  for  a  greater  value ;  and  if  he  fails  to  do  so,  he 
can  derive  no  benefit  from  the  fact  that  the  carrier  knew  the 
value  of  the  goods.^  And  when  such  declaration  of  value  is 
mad,e,  it  is  conclusive  upon  him  in  case  of  loss.' 

§  252.  Sa/me  subject  —  When  shipper  bound  to  disclose 
value  —  Limitation  by  notice  —  Regulations. —  We  have  al- 
ready seen  that  where  there  is  no  special  contract  limiting  the 
common-law  liability  of  the  carrier,  and  'no  quaMoation  of 
the  risk  assumed  by  him  by  any  notice  so  specially  brought  to 
his  knowledge  as  to  have  that  effect,  the  owner  of  the  goods 
is  not  bound  to  disclose  their  value  unless  inquiry  is  made  by 
the  carrier,  but  that  the  carrier  has  the  right  to  make  such 
inquiry  and  to  have  a  true  answer ;  and  that  if  he  is  deceived 
by  the  artifice  of  the  owner  or  even  by  his  unintentional  con- 
cealment of  such  value  or  by  a  false  answer  given,  he  wiU  not 
be  liable.*  If,  however,  he  makes  no  inquiry,  and  no  artifice 
or  unfair  means  are  used  to  deceive  him,  he  is  responsible  for 

are  herein  agreed  to  be  transported  i  Metcalfe  v.  The   Eailway  Co.,  4 

are  reasonably  worth."    The   court  Com.  B.  (N.  S.)  307. 

held  that  this  brought  the  case  within  2  Boys  v.  Pink,  8  Car.  &  P.  361. 

the  rule  of  the   Hart  case,  distin-  SMcCance  v.  Eailway  Co.,  3  a  & 

guished  the  Wynn  case  above,  and  C.  343. 

sustained  the  limitation.  4  See  ante,  §§  311-315. 
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the  value  in  case  of  loss  however  great  the  value.^  The  rule 
is  different,  however,  where  there  is  a  special  contract  that  in 
case  no  value  is  fixed  upon  the  goods  by  the  shipper  at  the 
time  of  the  bailment,  and  remuneration  made  for  the  carriage 
and  risk  accordingly,  he  will  be  responsible  only  to  a  limited 
amount ;  ^  or  perhaps  where  notice  that  such  were  the  carrier's 
terms  is  brought  directly  to  the  knowledge  of  the  shipper, 
which  might  make  such  notice,  if  unobjected  to,  tantamount 
to  a  contract  to  that  effect ;  or  if,  from  previous  dealings  be- 
tween the  parties,  this  condition  were  known  to  the  shipper.' 
Such  notices,  it  has  been  said,  are  not  proposals  which  ripen 
into  contracts  between  the  carrier  and  his  customers,  when 
the  services  of  the  former  are  engaged  in  the  transportation  of 
the  goods,  to  lessen  or  restrict  his  common-law  liability ;  but 
they  are  rather  to  be  looked  upon  in  the  light  of  rules  or  reg- 
ulatiops  which  the  carrier  may  prescribe  in  the  conduct  of  his 
business,  in  order  to  insure  that  fair  dealing  on  the  part  of  his 
employers  which  the'  law  requires ;  and  when  his  services  are 
engaged  with  a  fuU  knowledge  on  the  part  of  his  employer 
that  such  are  the  terms  upon  which  he  carries,  fair  dealing 
would  seem  to  require  that  he  should  be  held  to  them  as  tan- 
tamount to  a  contract.  They  w^ould  stand  upon  the  same 
ground  as  notices  by  the  carrier  that  he  would  not  be  liable 
for  the  breakage  of  brittle  goods  unless  informed  of  their  nat- 
ure, or  for  the  damage  by  detention  to  goods  subject  to  rapid 
decay  if  their  character  was  concealed  from  him,  to  which  no 

1"  As  a  general  rule,"  says  Blatch-  nature  or  value  of  the  articles,  he 

ford,  X,  in  Hart  v.  EaUroad  Co.,  112  destroys  his  claim  to  indemnity,  be- 

tr.  S.  331,  "and  in  the  absence  of  cause  he  has  attempted  to  deprive 

fraud  or  imposition,  a  common  car-  the  carrier  of  the  right  to  be  compen- 

rier  is  answerable  for  the  loss  of  a  sated  in  proportion  to  the  value  of 

package  of  goods,  though  he  is  igno-  the  articles  and  the  consequent  risk 

rant  of  its  contents,  and  though  its  assumed,  and  what  he  has  done  has 

contents  axe  ever  so  valuable,  if  he  tended  to  lessen  the  vigUance  the 

does  not  make  a  special  acceptance,  carrier   would    otherwise   have  be- 

This  is  reasonable,  because  he  can  al-  stowed.    3  Kent's  Comm.  608,  and 

ways  guard  himself  by  a  special  ac-  cases  cited ;  Relf  v.  Eapp,  3  Watts  & 

ceptance,  or  by  insisting  on  being  Serg.  21 ;    Dunlap  v.    International 

informed  of  the  nature  and  value  of  Steamboat  Co.,  98  Mass.  371;  Eail- 

the  articles  before  receiving  them,  road  Co.  v.  Fraloff,  100  U.  S,  34" 

If  the  shipper  is  guilty  of  fraud  or  2  See  ante,  §  250 ;  post,  §§  355, 356. 

imposition,  by  misrepresenting  the  '  See  ante,  §  244. 
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objection  has  ever  been  made  because  they  were  unreasonable 
or  because  they  were  mere  notices.^ 

§  252a.  Same  subject— Illustrations. —  This  rule  was  ap- 
plied in  a  late  case  in  New  Hampshire.*  There  it  appeared 
that  the  carrier  had  a  regulation  that  rates  for  the  transpor- 
tation of  animals  were  based  upon  and  intended  only  for  those 
of  ordinary  value,  which  in  the  case  of  horses  was  fixed  at 
$200,  and  that  when  animals  of  greater  value  were  offered  for 
carriage  an  additional  charge  would  be  made.  The  plaintiff, 
with  knowledge  of  this  regulation,  shipped  a  horse  by  defend-, 
ant's  hne  as  an  ordinary  horse.  The  horse  being  injured,  the 
plaintiff  claimed,  and  recovered  in  the  lower  court,  damages 
to  the  amount  of  $350.  The  supreme  court,  however,  held 
that  he  was  bound  by  the  regulation,  saying  that  the  plaint- 
iff's conduct  in  shipping  his  horse  as  an  ordinary  horse,  in  the 
face  of  this  regulation,  was  equivalent  to  a  declaration  on  his 
part  that  its  value  and  the  carrier's  liability  did  not  exceed 
$200.  "  The  rule  or  regulation  of  the  defendant,"  said  the 
court,  "  of  which  the  plaintiff  had  notice,  was  not  designed, 
and  did  not  purport,  to  relieve  the  defendant  from  its  com- 
mon-law responsibility  as  a  carrier.  The  purpose  was  to  se- 
cure information  as  to  the  value  of  the  animals  received  for 
transportation,  and  compensation  proportionate  to  the  risk 
incurred.  As  such  the  regulation  was  a  reasonable  one,  and 
not  in  conflict  with  the  general  principle  that  a  common  car- 
rier cannot  discharge  himself  of  legal  responsibility  by  general 
notice.'  .  .  .  There  is  no  injustice  in  restricting  the  ship- 
per's claim  for  damages  to  the  value  he  places  upon  his  prop- 
erty for  transportation.  If  the  plaintiff  obtained  the  lowest 
rate  of  freight  by  shipping  his  horse  as  of  ordinary  value,  it 
is  not  unreasonable  that  his  recovery  should  be  restricted  to 
$200,  which  was  the  amount  of  the  risk  the  parties  understood 
the  plaintiff  paid  for  and  the  defendant  assumed  as  carrier."  * 

1  See  ante,  §  244.  N.  H.  71 ;  Hart  v.  Railroad  Co.,  113 

2  Duntley  v.  Railroad  Co.,  —  N.  H.    U.  S.  331. 

— ,  30  Atl.  Rep.  237.    See,  also,  Dur-        <  Citing  Magnin  v.  Dinsmore,  62 

gin  V.  Express  Co.,  —  N.  a  — ,  20    N.  Y.  35 ;  Squire  v.  Railroad  Ca,  98 

Atl.  Rep.  329.  Mass.  239 ;  Graves  u-Railway  Co.,  137 

'Citing  Moses  v.  Railroad  Co.,  24    Mass.  33;  ffiU  v.  Railroad  Co.,  144 

Mass.  284 
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§  253.  Same  stibject — Notice  under  English  Cm-Tiers'  Act. — 
The  rule  was  well  established  by  a  number  of  well-considered 
English  cases,  when  public  notices  in  regard  to  the  limitation 
of  their  common-law  liability  were  resorted  to  by  carriers, 
and  before  the  legislation  which  destroyed  their  validity. 
Before  the  passage  of  the  Carriers'  Act,  it  was  customary  for 
common  carriers  to  give  public  notice  that  they  would  not  be 
carriers  of  packages  of  over  the  value  of  £5  unless  informa- 
tion was  given  of  the  actual  value  and  the  carriage  paid  for 
.accordingly.  Cases  frequently  occurred  in  which  the  em- 
.ployer  had  delivered  to  the  carrier  a  package  of  greater  value 
•without  giving  the  required  information  or  paying  the  higher 
rate  for  the  service,  and  the  package  having  been  lost,  the 
attempt  was  made  to  hold  the  carrier  hable ;  but  it  was  uni- 
formly held  by  the  English  courts  that  this  could  not  be  done.^ 
The  object  of  such  notices  was  said  to  be  to  prevent  the  neces- 
sity of  inquiry  by  the  carrier  of  the  value  of  the  package  in 
every  particular  instance,  the  responsibility  of  doing  which 
the  law,  without  such  notice,  threw  upon  him.  The  notice, 
however,  was  held  to  cast  the  duty  of  making  the  disclosure 
of  value  upon  the  owner  of  the  goods,  and  the  offer  of  pay- 
ment for  the  carriage  according  to  the  excess  of  such  value 
over  the  limited  sum ;  and  in  case  he  failed  to  do  so,  the  car- 
rier had  the  right  to  presume  that  the  package  or  goods  were 
of  the  value  only  to  which  by  the  notice  he  had  limited  his 
liability ;  and  in  case  the  value  should  prove  greater,  and  the 
terms  of  his  notice  had  not  been  complied  with,  it  was  a  fraud 
upon  him  and  the  contract  for  carriage  was  a  nullity,  and  the 
owner  of  the  goods  could  recover  nothing.  And  the  law  as 
thus  estabhshed  was  left  unaltered  by  the  Land  Carriers'  Act 
«xcept  in  so  far  as  it  destroyed  the  effect  of  what  were  known 
as  public  notices,  requiring  them  to  be' .given  according  to  its 
provisions.  So  that  as  to  all  other  carriers  except  those  en- 
gaged in  railway  and  canal  traffic,  by  the  express  terms  of 
the.  act,  so  long  as  they  comply  with  its  conditions,  the  duty 
is  incumbent  upon  the  bailor,  as  a  condition  precedent  to  the 
liability  of  the  carrier,  to  make  known  to  him  the  value  of  the 

•  Clay  u  "Wrman,  1  H.  Bl.  298 ;  Yate  id.  507 ;  Brignold  v.  Waterhouse,  1 M. 
V-  Willan,  3  East,  138 ;  Izett  v.  Moun-  &  S.  359 ;  Batson  v.  Donovan,  4  B.  & 
tain,  4  id.  371 ;  Nicholson  v.  Willan,  5    Aid.  31. 
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goods  where  it  exceeds  £10  and  to  pay  or  engage  to  pay  the 
increased  charge  for  the  carriage.' 

§  254.  Same  subject  —  WdgJit  ofJEngUsh  cases. — These  cases 
are  of  course  of  no  authority  in  this  country  except  so  far  as 
they  may  show  the  reasonableness  of  such  notices,  not  as  con- 
tracts between  the  carrier  and  his  employers  limiting  the  com- 
mon-law liability  of  the  former,  but  as  rules  which  he  may 
adopt  with  the  knowledge  of  his  employer  to  prevent  fraud 
and  deception,  and  that  he  may  know  the  risk  which  he  is 
assuming  and  be  paid  accordingly.  The  carrier  certainly 
should  not  be  deprived  of  aU  means  of  thus  protecting  himself; 
and  so  long  as  the  duty  of  disclosing  the  actual  value  and  pay- 
ing the  compensation  for  its  carriage,  wherever  it  exceeds  the 
limited  value  which  the  carrier  announces  that  he  wiU,  unless 
otherwise  instructed,  place  upon  it,  is  cast  upon  the  shipper 
only  where  he  accepts  a  receipt  for  the  goods  embodying  the 
condition,  or  where  notice  is  directly  given  to  him  other- 
wise and  he  makes  no  objection,  or  where  a  course  of  deal- 
ing between  himself  and  the  carrier  must  have  made  him 
familiar  with  the  requirement,  no  objection  can  be  seen  to  it. 
If  the  carrier  cannot  protect  himself  to  this  extent,  great  in- 
justice might  in  many  instances  be  done  him.  ,  By  accepting 
the  service  of  carriage  upon  terms  as  to  liability  so  directly 
and  certainly  brought  to  his  knowledge,  the  shipper  indicates 
his  choice  of  the  portion  of  the  risk  which  he  desires  the 
carrier  to  assume  and  for  which  he  is  willing  to  pay,  and  his 
silence  as  to  the  real  value  must  be  regarded  as  the  same  thing 
as  an  assertion  of  the  limited  value  which  the  carrier  holds 
himself  out  as  assuming  unless  otherwise  informed  and  com- 
pensated. Besides,  the  purpose  of  the  shipper  in  thus  with- 
holding the  truth  can  only  be  supposed  to  be  to  procure  the 
carriage  for  less  than  the  adequate  reward ;  and  having  for 
this  purpose  misled  the  carrier  as  to  the  needed  care  to  be 
bestowed  upon  the  goods,  but  for  which  the  loss  would  have 
probably  been  avoided,  the  rule  would  seem  to  be  unfair  which 
would  hold  the  latter  liable  for  the  extraordinary  value.' 

>  Wyld  V.  Pickford,  8  M.  &  W.  443 ;  331,  where  similar  conclusions  were 
Metcalfe  v.  Railway  Co.,  4  G  B.  (N.  S.)  reached,  and  the  English  cases  of  Gib- 
807.  bon  V.  Paynton,  4  Buit.  2298,  and  Bat- 

2See  Hart  v.  Railroad  Co.,  113  U.  S.    son  u  Donovan,  4  B.&  A.  21,  were  cited. 
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[§  255. 


§  255.  Same  siibject — Notice  from  course  of  dealing. —  Ac- 
cordingly there  are  cases  in  this  country  which  hold  that 
where,  either  from  a  previous  course  of  dealing  between  the 
parties  or  from  direct  notice,  it  was  known  to  the  shipper  that 
the  carrier  received  goods  for  transportation  only  upon  terms 
that  they  should  be  considered  as  of  a  certain  value,  which 
shouid  be  the  limit  of  his  liability,  unless  they  were  valued  at 
a  higher  sum  and  paid  for  accordingly,  if  the  goods  are  deliv- 
ered for  carriage  without  any  notice  of  their  being  of  a  higher 
value  and  are  lost,  the  limit  of  the  recovery  would  be  the  value 
which  the  carrier  had  fixed  by  his  own  terms.'  And  if  the 
means  resorted  to  by  carriers  to  protect  themselves  are  to  be 
tested  by  their  justice  and  reasonableness,  as  the  rule  is  said 
to  he  by  the  supreme  court  of  the  TJnited  States  in  Lockwood 
V.  The  Eailroad,'  no  objection  could  be  well  made  to  such 
rule  unless  we  deny  to  the  carrier  all  right  to  protect  himself 
by  a  mere  notice.' 


I  Orange  Bank  v.  Brown,  9  Wend.' 
114;  Oppenheimer  v.  Express  Co.,  69 
HL  62 ;  Magnin  v.  Dinsmore,  63  N.  Y. 
35;  Farmers'  &  M.  Bank  v.  Cham- 
plaiu  T.  Co.,  33  Vt  186;  Moses  v. 
Railroad,  4  Foster,  71 ;  3  Greenleaf  on 
Ev.  §  215 ;  Western  T.  Co.  ■;;.  New- 
haU,  24  lU.  466 ;  Hopkins  v.  Westcott, 
6  Blatch.  64. 

217WaU.  357. 

'The  distinction  between  the  no- 
tice which  goes  to  the  limitation  of 
the  liability  of  the  carrier  and  that 
which  is  intended  only  as  a  protec- 
tion against  imposition  in  his  busi- 
ness is  fully  recognized  by  Cowen,  J., 
in  his  opinion  in  Cole  v.  Goodwin,  19 
Wend.  251.  "I  will  onjy  repeat," 
says  he,  "  in  respect  to  this  case  what 
seems  to  me  perfectly  obvious,  and 
which  I  have,  if  not  very  unsuccess- 
ful, made  somewhat  apparent  to 
others,  that  the  difference  between 
the  two  cases  from  Burrow  and  East 
(Gibbon  v.  Paynton  and  Nicholson  v. 
Willan)  and  that  of  Evans  v.  Soule 


(3  Maule  &  S.  1)  is,  that  the  notices 
in  the  former  went  m.erely  to  protect 
against  the  fraud  of  the  bailor,  and 
the  latter  to  conceal  and  favor  fraud 
directed  against  the  owner  and  in. 
favor  of  the  party  giving  the  notice. 
The  one  was  for  and  the  other  against 
public  morals;  the  former  said 
merely  'give  me  a  due  reward  and  I 
will  be  accountable  as  a  common 
carrier ; '  the  latter,  '  give  me  the 
same  reward'  (for  the  carrier  fixes 
it ;  it  may  be  less,  but  it  may  also  be 
more),  '  and  yet  I  claim  to  throw  all 
risk  upon  you,  or  such  a  degree  of  it 
as  I  please.'  In  the  former,  the 
plaintiff  sought  to  commit  and  did 
commit  actual  frauds  after  express 
notice  that  he  must  be  honest  He 
sought  in  that  way  to  deprive  the  la- 
borer of  a  reasonable  reward  for  his 
hira  In  the  lat^ter,  he  was  paid  all 
he  demanded  and  yet  he  refuses  to 
carry  under  the  obligation  required 
by  law." 
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§  256.  Same  subject  —  Notice  contained  in  receipt. —  How- 
ever this  may  be,  when,  the  knowledge  of  such  a  regulation 
of  the  carrier  in  the  conduct  of  his  business  has  come  to  the 
shipper  only  by  notice  directly  conveyed  to  him  or  by  a  pre- 
vious course  of  dealing,  there  is  no  question  that  when  the 
carrier,  in  the  very  contract  by  which  he  undertakes  to  carry 
the  goods,  whether  it  be  in  the  form  of  a  receipt  accepted  by 
the  shipper,  or  any  other'  form  of  express  contract,  has  de- 
clared that,  if  not  apprised  of  the  value  of  the  thing  to  be 
carried,  and  paid  for  his  risk  accordingly,  he  wiU  be  Mable 
only  to  a  certain  extent,  the  shipper,  if  he  would  hold  him, 
in  case  of  loss,  beyond  that  limit,  must  inform  the  carrier, 
whether  the  inquiry  be  made  of  him  or  not,  of  the  value  of 
which  he  wishes  him  to  assume  the  risk,  and  must  compensate 
him  accordingly.^    And  some  of  the  cases  have  gone  so  far  as 


•  In  the  case  of  The  Denmark,  27 
Fed.  Rep.  141,  arising  in  the  district 
court  for  the  southern  district  of 
New  York,  a  quantity  of  highly  val- 
uable musk  was  shipped  on  the 
steamer  under  a  bill  of  lading  which 
read,  "  Not  accountable  for  .  .  . 
highly  valuable  goods  or  beyond  the 
amount  of  one  hundred  pounds  ster- 
ling for  any  one  package,  unless  bills 
of  lading  are  signed  therefor,  and  the 
value  therein  expressed,  and  freight 
paid  accordingly."  The  value  of  the 
musk,  which  was  £303  3s,  was  not 
disclosed  by  the  shipper  nor  was  ex- 
tra freight  paid.  It  was  usual  to  pay 
a  much  larger  rate  on  musk.  The 
musk  was  shipped  in  a  case  with  an- 
other case  of  small  value  and  like  it 
in  appearance.  On  the  voyage  the 
case  was  rifled  and  the  musk  lost 
The  action  was  to  recover  its  valua 
Brown,  B.  J.,  said :  •  "  The  libelant's 
agents  must  be  assumed  to  have  been 
acquainted  with  the  fact  that  extra 
freight  was  by  custom  always  pay- 
able on  musk,  as  well  as  with  the  us- 
ages of  this  line  of  steamers,  and  with 
the  bills  of  lading  and  their  stipula- 
tions, including  the  stipulation  above 


quoted.  These  stipulations  had  been 
long  in  use,  and  it  was  the  plain  duty 
of  the  shipper  to  make  known  the 
■extreme  value  of  the  musk  package, 
and  to  pay  freight  accordingly,  both 
from  the  custom  and  from  the  ex- 
press stipulations.  I  cannot  regard 
the  shipment  of  these  valuable  arti- 
cles as  ordinary  merchandise,  along 
with  other  cases  of  small  comparative 
value  and  of  similar  external  appear- 
ance, without  making  known  the 
great  value  of  one  of  the  cases,  as 
other  than  presumptively  a  fraudu- 
lent concealment  and  imposition 
upon  the  carrier.  The  right  of  a  car- 
rier to  protect  himself  against  claims 
for  extraordinary  damage  by  stipu- 
lating for  notice  of  articles  specially 
valuable  in  order  that  special  care 
may  be  given  to  them,  and  to  requii-e 
the  payment  of  a  proportionate  com- 
pensation, is  now  too  well  settled  to 
be  questioned.  Muser  v.  American 
Exp.  Co,,  1  Fed.  Rep.  383;  The  Hadji, 
18  Fed.  Rep.  459 ;  Hart  v.  Pennsylva- 
nia R.  Co.,  113  U.  a  331 ;  Magnin  u 
Dinsmore,  70  N.  Y.  410.  No  express 
inquiry  by  the  carrier  was  necessary. 
The  duty  of  disclosure  was  incum- 
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to  assert  that  where  the  liability  of  the  carrier  is  thus  condi- 
tionally limited,  if  the  owner  of  the  goods  of  greater  value 
than  would  be  ordinarily  indicated  by  the  box  or  package  in 
which  they  are  contained,  delivers  them  to  the  carrier  with- 
out any  notice  of  their  extraordinary  value  and  without  pay- 
ing charges  on  them  commensurate  therewith,  any  attempt, 
in  case  of  their  loss,  to  impose  a  liability  upon  him  beyond  the 
limit  prescribed  in  the  contract,  would  be  an  attempted  fraud 
upon  him,  and  that  even  if  the  loss  were  shown  to  have  been 
the jresult  of  negligence,  unless  it  were  of  so  gross  a  character 
as  to  be  tantamount  to  a  misfeasance,  the  carrier  would  be 
protected  by  the  terms  of  his.  receipt.  Thus  in  the  case  al- 
ready several  times  cited,'  the  facts  were  that  a  box  having 
the  appearance  of  containing  goods  of  only  ordinary  value  but 
really  containing  jewelry  worth  several  thousand  dollars  was 
delivered  to  the  express  company  to  be  carried  from  Ifew 
York  to  Chicago  for  the  plaintiffs.  A  receipt  in  the  ordinary 
form  of  express  companies'  receipts,  containing  the  clause  lim- 
iting the  carrier's  liability  in  case'  of  loss  to  $50,  unless  a 
higher  value  was  fixed  by  the  shipper  and  a  rate  for  carriage 
paid  accordingly,  was  at  the  same  time  presented  to  the  com- 
pany's agent  for  signature  and  was  signed  by  him,  the  space 
in  the  receipt  for  filling  in  the  value  when  fixed  by  the  shipper 
being  left  unfilled  with  any  amount,  and  nothing  being  said 
upon  that  subject,  the  shipper  paying  only  about  $1.50  for  the 
carriage  instead  of  the  amount  to  which  the  carrier  would- 
have  been  entitled  had  its  real  value  been  stated.  The  box 
was  carried  safely  to  destination  as  ordinary  freight,  being 
supposed  to  contain  goods  of  but  little  value.  Whilst  there 
in  the  company's  Warehouse  and  before  the  company  had  had 
time  to  make  delivery  of  it,  it  was  consumed  by  a  devastat- 
ing fire.  It' appeared  that  all  the  valued  packages  were  saved ; 
but  the  fire  had  spread  so  rapidly  that  the  company  had  not 
been  able  to  save  its  ordinary  freight  with  which  this  box  had 
been  put.  The  attempt  was  made  to  hold  it  liable  neverthe- 
less upon  the  ground  of  negligence ;  but  it  was  said  that  even 

bent  on  the   shipper.    Good    faith    lop,  15  Q.  B.  Div.  368."     The  libel 
required    it     Warner    v.    Western    was  dismissed. 

Transp.  Co.,  5  Rob.  490 ;  Tate  v.  Hys-        i  Oppenheimer  v.  Express  Co.,  69 

I1L63. 
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if  ordinary  negligence  had  been  shown,  there  could  have  been 
no  recovery  by  reason  of  the  failure  of  the  plaintiffs'  agent  to 
disclose  the  value  of  the  box  at  the  time  of  its  shipment  and 
pay  the  increased  rate ;  and  that  to  hold  otherwise  would  be 
an  imposition  upon  the  carrier.  And  in  another  case  in  which 
the  facts  were  almost  exactly  the  same,  except  that  there  was 
very  strong  evidence  that  the  goods  were  lost  by  the  negli- 
gence of  the  carrier,  it  was  said  that  the  silence  as  to  value 
amounted  to  such  an  imposition  upon  the  defendant  (the  car- 
rier) as  would  relieve  it  from  a  liability  for  the  total  value  of 
the  goods  unless  something  more  was  shown  than  negligence 
to  carry  safely  and  deliver  promptly.  But  it  was  added  that 
while  such  a  concealment  under  the  contract  relieves  the  car- 
rier from  liability  for  a  loss  occurring  from  ordinary  negli- 
gence, it  was  not  intended  to  be  said  that  he  would  be  thus 
relieved  where  his  acts  or  those  of  Bis  servants  amount  to  a 
misfeasance  or  abandonment  of  his  character  as  carrier.' 

§  257.  Same  subject. — But  it  will  be  observed  that  these 
cases  occurred  in  states  in  which  the  law  permits  the  carrier, 
by  express  contract,  to  relieve  himself  from  the  consequences 
of  his  negligence  in  the  carriage  of  goods,  and  would  therefore 
be  hardly  considered  as  controlling  authority  in  those  states' 
in  which  no  such  claim  to  exemption  is  permitted  to  be  made, 
and  in  which  the  courts  seem  to  have  more  decidedly  repro- 
bated the  idea  that  the  carrier  can,  under  any  circumstances, 
Tdefend  himself  against  the  consequences  of  his  own  negligence 
or  that  of  his  servants.  It  wiU  consequently  be  found  that  in 
several  of  the  cases  heretofore  cited  as  recognizing  the  right 
of  the  carrier  thus  to  put  a  limit  upon  the  liability  to  which 
he  would  otherwise  be  subjected,  it  is  distinctly  coupled  with 
the  condition  that,  whenever  the  loss  can  be  traced  to  his  neg- 
ligence, the  contract  for  limited  liability  wiU.  not  avail  him 
and  will  be  considered  out  of  the  way. 

§  258.  Same  sulject. —  This  distinction  in  such  cases,  between 
what  may  and  what  cannot  be  relied  upon  as  a  defense,  upon 
which  would  seem  to  rest  the  different  views  taken  of  the 
question  in  these  several  states,  would  seem  to  be  supported 
by  the  case  of  Metcalfe  v.  The  Eailway  Oompany,*  in  which  it 

i  Magnin  v.  Dinsmore,  62  N.  Y.  35.        2  4  c.  B.  (N.  a)  307. 
See  same  case,  70  N.  Y.  410. 
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■was  held  under  the  English  Carriers'  Act,  that  where  the 
bailor  had  delivered  to  the  carrier  a  package  of  more  than  the 
value  of  £10,  without  notice  of  such  value  or  paying  accord- 
ingly, as  the  act  required,  and  that  fact  was  pleaded  in  defense 
to  the  action  for  the  l6ss  of  the  package,  a  replication  that  the 
loss  was  occasioned  by  the  felony  of  the  defendant's  servants 
was  held  to  be  good,  because,  by  the  express  t&rms  of  the  act, 
the  carrier  could  in  no  way  have  avoided  his  liability  for  such 
felony.  A  replication  that  the  loss  was  occasioned  by  the 
negligence  of  the  defendant's  servants  would  have  been  bad, 
because  that  was  something  against  which  the  carrier  might 
have  provided  by  contract  had  he  been  informed  of  the  value. 
§  259.  Ma/y  li/mit  time  within  which  claim  shall  he  made  for 
loss. —  As  the  carrier  may  limit  the  amount  beyond  which  he 
is  not  to  be  held  liable  unless  a  greater  value  be  declared  at 
the  time  of  delivery  for  carriage,  so  it  has  been  held  that  he 
may  limit  the  time  within  which  claim  shall  be  made  upon  him 
by  the  owner  of  the  goods  in  case  of  their  loss,  provided  the 
limitation  is  reasonable.'  Such  a  stipulation  is  not  a  conven- 
tional hmitation  of  the  right  of  the  employer  to  sue,  though 
he  may  limit  the  time  within  which  suit  shall  be  begun.^  But 
in  the  absence  of  such  a  hmitation  he  is  still  left  at  liberty  to 

1  Southern  Exp.  Co.  v.  Glenn,  16  time  (Gulf,  etc.  R'y  Co.  v.  Trawick,  68 

Lea,  472 ;  Glenn  v.  Express  Co.,  86  Tex.  314),  but  sixty  days  from  ship- 

Tenn.  594 ;  Sprague  v.  Railroad  Co.,  ment  is  not   Pacific  Exp.  Co.  v.  Dar- 

34  Kans.  ,347 ;  Southern  Express  Co.  nell,— Tex.  — ,  6  S.  W.  Rep.765.  That 

V.  Hunnicutt,  54  Miss.  566.  shipper  did  not  read  the  contract  is' 

A  stipulation  in  a  contract  for  the  no  defense  if  no  fraud  was  practiced 
carriage  of  live  stock  that  notice  of  upon  him.  Black  v.  Railroad  Co., 
the  injury  shall  be  given  before  the  111  111.  350 ;  ante,  g  340.  Question  of 
animals  have  been  removed  from  the  reasonableness  is  for  the  jury.  Texas, 
place  of  destination  and  before  they  etc.  R'y  Co.  v.  Adams,  78  Tex  373. 
are  mingled  with  other  stock  is  valid,  Five  days  from  the  loss  was  held  a 
Sprague  v.  Railroad  Co.,  34  Kans.  reasonable  time  in  Chicago,  etc.  R 
347.  Butastipulationthat  the  claim  Co.  «.  Simms,  18  HI.  App.  68;  Daw- 
shall  be  made  at  the  time  of  the  re-  son  v.  Railroad  Co.,  76  Mo.  514 ;  and 
ceipt  of  goods,  before  the  consignee  seven  days  from  delivery,  in  LeviTS  v. 
could  have  any  opportunity  to  ex-  Railway  Co.,  5  H.  &  N.  867 ;  and 
amine  and  ascertain  the  fact  or  ex-  thirty  days  after  delivery,  in  Weir  v. 
tent  of  the  injury,  is  not  reasonable.  Express  Co.,  5  Phila.  355. 
Memphis,  etc.  R  Co.  v.  HoUoway,  9  ,2  Gulf,  etc.  R'y  Co.  v.  Gatewood, 
Baxt  188.  79  Tex.  89. 

Forty  days  after  loss  is  a  reasonable 
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sue  at  any  time  within  the  period  fixed  by  the  statute  of  lim- 
itations. The  object  of  such  a  stipulation  is  to  enable  the  car- 
rier, while  the  occurrence  is  recent,  to  ascertain  what  the  facts 
are,  and  having  made  his  claim,  the  owner  may  delay  his  suit 
to  any  time  within  the  period  limited  by  the  law.  "  There  is 
no  hardship,"  say  the  court,  "  in  requiring  the  bailor  to  give 
notice  of  the  loss,  if  any,  or  make  a  claim  for  compensation 
within  a  reasonable  time  after  he  has  delivered  the  parcel  to 
the  carrier.  There  is  great  hardship  in  requiring  the  carrier 
to  account  for  the  parcel  long  after  that  time,  when  he  has 
had  no  notice  of  any  failure  of  duty  on  his  part,  and  when  the 
lapse  of  time  has  made  it  diflBcult  if  not  impossible  to  ascer- 
tain the  actual  facts." '  The  limitation  may,  however,  be  waived 


1  Express  Co.  v.  Caldwell,  31  WaU.    Indiana  to  Savannah  in  the  state  of 


264 ;  Lewis  v.  Eailway  Co.,  5  Hurl.  & 
N.  867 ;  Eice  v.  The  Railroad,  63  Mo. 
314.  But  a  contract  limiting  the 
time  within  which  claim  should  be 
made  to  thirty  days  after  loss  has 
been  held  not  to  be  obligatory  upon 
the  owner  of  the  goods  in  the  case  of 
the  Southern  Ex.  Co.  v.  Caperton,  44 
Ala.  101. 

And  in  Adams  Ex.  Co.  v.  Reagan, 
29  Ind.  21,  a  stipulation  in  the  com- 
pany's receipt  that  it  was  not  to  be 
liable  for  any  loss  or  damage  unless 
claim  in  writing  was  made  in  thirty 
days  after  date  of  receipt  was  held 
unreasonable  and  void.  But  in  the 
subsequent  case  of  the  United  States 
Express  Co.  v.  Harris,  51  Ind.  127,  a 
stipulation  in  exactly  the  same  words 
in  the  company's  receipt  was  held  to 
be  valid  and  binding  upon  the  owner 
of  the  goods,  there  being  nothing  un- 
reasonable in  such  a  condition ;  and 
it  was  said  that  the  decision  in  the 
previous  case  of  the  Express  Co.  v. 
Reagan  was  to  be  explained  by  the 
unsettled  state  of  the  country  when 
the  receipt  in  that  case  was  given,  it 
having  been  during  the  civil  war, 
and  the  undertaking  of  the  company 
having  been  to  carry  the  goods  from 


Georgia,  which,  under  such  circum- 
stances, might  be  attended  with  great 
delay.  See,  also,  Hirshberg  v.  Dins- 
more,  12  Daly,  429 ;.  Smith  v.  Dins- 
more,  9  Daly,  188. 

And  in  a  recent  case  where  the 
condition  in  the  receipt  was  that  the 
company  would  not  be  liable  for  any 
loss  or  damage  "unless  the  claim 
therefor  should  be  made  in  writing 
within  thirty  days  from  the  accruing 
of  the  cause  of  action,"  and  it  was 
contended  for  the  defendant  that  as 
no  claim  had  been  made  within  the 
prescribed  time  there  could  he  no  re- 
covery, the  opinion  was  announced 
that  this  could  not  be  considered  in 
the  nature  of  a  condition  precedent 
to  the  right  to  recover.  It  was  said 
that  this  clause  assumed  that  the 
plaintiil  had  a  cause  of  action  which 
had  already  accrued  to  him  hefoj-e 
the  thirty  days  commenced  to  run, 
and  in  that  view  was  in  the  nature  of 
a  statute  of  limitations,  and  as  de- 
fendant had  not  set  it  up  in  its  answer, 
it  could  not  avail  him.  "Had  we 
come  to  the  conclusion,"  say  the 
court,  "  that  the  clause  was  a  condi- 
tion precedent,  the  question  would 
have   been   open    to    consideration 
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either  expvesslj'-  or  by  conduct  inconsistent  with  an  intent  to 
rely  upon  it.'  And  where  the  carrier  has  induced  the  claim- 
ant to  delay  until  after  the  expiratioij  of  the  period  fixed  by 
promising  to  pay  the  claim,  or  find  the  goods,  he  cannot  after- 
wards Insist  upon  it  as  a  defense.' 

§  259ffl.  Burden  of  -proof  on  cofrrier  to  show  himself  within 
memption. —  The  burden  of  proving  that  a  loss  which  has  oc- 
curred falls  within  the  exemptions  provided  for  by  the  con- 
tract rests  ordinarily  upon  the  carrier.'  But  where  the  loss 
occurs  from  such  a  cause  that  the  law  wOl  not  presume  negli- 
gence, or  where  the  loss  happens  from  an  excepted  cause,  as 
from  fire,  the  burden  of  proving  the  carrier's  negligence  is,  by 
the  weight  of  authority,  upon  the  plaintiff.'' 

§  260.  Carrier  cannot  provide  hy  contract  against  liability 
for  negligence. —  The  question  whether  the  carrier  can  exempt 
himself  from  liability  for  losses  occurring  from  the  negligence 
of  himself  or  his  servants  or  employees  is  one  upon  which 
there  is  great  diversity  of  opinion.  By  the  English  law,  as 
we  have  seen,  he  possesses  the  unlimited  power  to  do  so  under 
the  several  acts  in,  relation  to  carriers,  and  the  construction 
which  has  been  given  them  by  the  English  courts.  In  this 
country,  since  it  has  been  admitted  that  he  might  contract  for 
a  limited  liability,  various  opinions  have  been  entertained' by 
the  different  courts  upon  the  question  whether,  conceding  this 
general  right,  an  exception  ought  not,  upon  grounds  of  public 
poUcy  as  well  as  upon  legal  precedent,  to  be  made,  of  the 
power  to  enter  into  contracts  to  screen  himself  from  the  con- 
sequences of  negligence  in  the  performance  of  his  duties.  Our 

whether  so  short  a  time  was  reason-  8  §  765.     Missouri  Pac.  E'y  Co.  v. 

able."  Westcott  v.  Fargo,  61 N.  Y.  551.  Mfg.  Co.,  —  Tex.  — ,  14  S.  W.  Eep. 

A  stipulation  limiting  the  time  for  785 ;  Ryan  v.  Railway  Co.,  65  Tex.  15 ; 
preselitation  of  blaims  for  loss  or  in-  Steele  v.  Townsend,  37  Ala.  347 ;  Ala- 
jury  does  not  apply  to  a  case  where  bama,  etcR.  Co.  v.  Little,  71  Ala.  611 ; 
an  express  company  is  charged  with  Park  v.  Preston,  108  N.  Y.  434 ;  Brown 
a  failure  to  account  for  money  col-  v.  Express  Co.,  15  W.  Va.  813 ;  HuU  v. 
lected  by  it  BardweU  v.  Express  Railway  Co.,  41  Minn.  510. 
Co.,  35  Minn.  344.  4g  767.    LouisviUe,  etc.  R.  Co.  v. 

'Bennett  v.  Express  Ca,  13  Greg.  Manchester  Mills,  88  Tenn.  653 ;  Little 

49;  Merrill  v.  Express  Co.,  63  N.  H.  Rock,  etc.  R'y  Co.  v.  Talbot,  39  Ark. 

514;  Railway  Co.  •«.  Trawick,  —  Tex.  523;  Transportation  Co.  v.  Downer, 

—.15  S.  W.  Rep.  568;  Railway  Co,  11  Wall.  IBB;   Wertheimer  v.  Eail- 

V.  Ball,  16  id.  441.  road  Co.,  17  Blatchf.  431. 

2  See  last  two  cases  cited.  303 
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state  ,  courts  are  divided  upon  this  subject,  as  we  have  seen 
them  to  be  upon  several  other  questions  relating  to  the  rights 
and  duties  of  carriers;^ and  this  difference  exists  not  only  in 
the  unqualified  concession  of  the  power  by  some  of  them  and 
its  unqualified  denial  by  others,  but  amongst'  those  which  con- 
cede the  power,  some  attempt  to  put  a  limit  upon  it  by 
distinguishing  between  the  different  degrees  of  negligence, 
allowing  it  only  as  to  slight  or  ordinary,  negligence,  but  not 
as  to  that  of  a  grosser  character.  It  must  be  admitted,  how- 
ever, that  the  weight  of  authority  in  this  country  is  in  favor 
of  excluding  it  altogether  as  an  element  of  contract  between 
the  carrier  and  his  employer,  and  of  holding  the  former  to  a 
rigid  responsibility  for  every  degree  of  negligence,  without 
the  power  by  contract  or  in  any  other  mode  to  divest  himself 
of  it.i 


1  Jones  V.  Voorhies,  10  Ohio,  145 ; 
Davidson  v.  Graham,  2  Ohio  St.  131 ; 
Graham  v.  Davis,  4  id.  362 ;  WUson  v. 
Hamilton,  id.  722 ;  Welsh  v.  Railroad, 
10  id.  65 ;  Cleveland,  etc.  "R.'R.v.  Cur- 
ran,  19  id.  1 ;  Knowlton  v.  Railroad,  id. 
260 ;  School  District  v.  Raih-oad,  102 
Mass.  552 ;  Cincinnati  E.  R.  ?;.  Pon- 
tius, 19  Ohio  St.  221 ;  Union  Ex.  Co. 
r^  Graham,  26  id.  595;  OrndorfE  v. 
Adams  Ex.  Co.,  3  Bush,  194 ;  Flinn  v. 
Railroad,  1  Hous.  (Del)  469;  FUle- 
brown  v.  R  R,  55  Me.  462 ;  Sager  v. 
The  Railroad,  81  id.  228;  WiUis  v. 
The  Railroad,  62  id.  488;  Camden, 
etc.  R.  R  V.  Baldauf,  16  Penn.  St.  67 ; 
Goldey  v.  Railroad,  30  id.  242 ;  Penn- 
sylvania, etc.  R.  R.  V.  Henderson,  51 
id.  315 ;  Farnham  v.  Railroad,  55  id. 
53;  Empire  T.  Co.  v.  Oil  Co.,  63  id. 
14 ;  Colton  v.  The  Railroad,  67  id.  211 ; 
American  Ex  Co.  v.  Bank,  69  id.  394 ; 
Swindler  v.  Hilliard,  2  Rich.  286; 
Berry  v.  Cooper,  28  Ga.  543 ;  Mobile, 
etc.  E.  R  tt  Hopkins,  41  Ala.  486; 
Montgomery,  etc.  KILv.  Edmonds, 
id.  667;  Steele  v.  Townsend,  37  id. 
347 ;  Southern  Express  Co.  v.  Crook, 
44  id.  468 ;  South, .  eta  R  R  v.  Hen- 
lein,  62  id.  606 ;  Whitesides  v.  Thurl- 
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kiU,  12  Sm.  &  M.  599;  Southern  Ex- 
press Co.  V.  Moon,  39  Miss.  822 ;  Mobile 
&  Ohio  R.  R  u  Weiner,  49  id.  735; 
The  Michigan  R  R  w  Heaton,  37Ind 
448 ;  The  Ohio,  etc.  R  R  «.  Selby,  47 
id.  471 ;  Read  v.  St  Louis,  etc.  R  R, 
60  Mo.  199 ;  Wolf  v.  American  Ex- 
press Co.,  43  id.  421 ;  Ketchmn  v. 
American  Merchants'  tTnion  Ex.  Co., 
52  id.  890 ;  Snider  v.  Adams  Ex.  Co., 
63  id.  876 ;  Kansas  Pacific  R  R  ti. 
Reynolds,  17  Kan.  251 ;  Atchison  & 
Nebraska  R  R  w  Washburn,  5  Neb. 
117;  HaU  v.  Cheney,  36  N.  H.  26; 
Commonwealth  v.  The  Railroad,  108 
Mass.  7 ;  Camp  v.  The  Steamboat  Co., 
43  Conn.  333 ;  Virginia  &  Tennessee 
R  R  u  Sayers,  26  Gratt  328;  Eoseu 
The  Railroad,  39  Iowa,  246 ;  Jacobus 
V.  The  Railroad,  20  Mmn.  125;  Smith 
V.  The  Raiboad,  64  N.  C.  235;  Chi- 
cago, etc.  R'y  Co.  v.  Chapman,  —  HI- 
— ,  24  N.  K  Rep.  417;  Doan  v.  Rail- 
way Co.,  38  Mo.  App.  408;  Weinberg 
V.  Steamship  Co.,  57  N.  Y.  Super.  Ct 
586;  Pennsylvania  R  Co.  v.  Weiller, 
—  Penn.  St  — ,  19  AtL  Rep.  702; 
Southern  Exp.  Co.  v.  Seide,  —  Miss. 
— ,  7  S.  Rep.  547;  McCullough  w 
RaUway  Co.,  34  Mo.  App.  23;  South- 
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§  261.  Same  subject  —  The  conira/ry  view. —  The  othei-  view 
of  the  question  is,  however,  taken  by  the  courts  of  a  number  of 
the  states  of  the  highest  authority,  and  in  some  of  them  the 
unlimited  power  is  allowed  to  carriers  to  contract  for  exemp- 
tion from  all  liability  arising  from  or  caused  by  negligence  of 
every  degree.  But  to  have  this  effect,  as  is  agreed  by  them 
aU,  the  contract  for  such  an  exemption  must  contain  clear  and 


em  Pac.>R'y  Co.  v.  Maddox,  75  *Iex. 
300 ;  ,,Good  v.  Railway  Co.,  —  Tex. 
— .  11  S.  W.  Eep.  854;  Richmond, 
etc.  Co.  V.  Payne,  —  Va.  — ,  10  S.  E. 
Eep.  749;  Adams  Exp,  Co.  v.  Harris, 
120  Ind.  73 ;  Wallingf  ord  v.  Railroad 
C3.,  26  S.  C.  358 ;  McFadden  v.  Railway 
Co.,  93  Mo.  343 ;  Grogan  v.  Express 
Co.,  114  Penn.  St  533 ;  Louisville,  etc. 
E.  Co.  u  Oden,  80  Ala.  38 ;  Wilson  v. 
EaUroad  Co.,  97  N.  Y.  87 ;  Chicago, 
etc.  E.  Co.  V.  Moss,  60  Miss.  1003; 
New  Orleans,  etc.  R  Co.  v.  Faler,  58 
Miss.  911 ;  Branch  v.  Railroad  Co.,  88 
N.  C.  573 ;  Shriver  v.  Railroad  Co.,  24 
Minn.  506 ;  Stewart  v.  Despatch  Co., 
47  Iowa,  239. 

In  Coward  v.  The  Railroad,  16  Lea 
(Tenn.),  385,  plaintiff  purchased  a 
round-trip  ticket  from  Memphis, 
Tenn.,  to  Waukesha,  Wis.,  at  a  re- 
duced rate,  over  several  connecting 
roads.  A  contract  was  attached  to  the 
ticket,  containing  the  two  following 
clauses:  1st.  "In  selling  this  ticket 
this  company  acts  as  agent,  and  is 
not  responsible  beyond  ite  own  line," 
and  7th.  "None  of  the  companies 
represented  in  this  ticket  will  assume 
any  liability  on  baggage,  except  for 
wearing  apparel,  and  then  only  for 
a  sum  not  exceeding  one  hundred 
dollars."  The  trunk,  through  what 
the  court  found  to  be  the  negligence 
.of  some  one  of  the  connecting  lines, 
was  broken  open,  and  some  of  the 
contents  were  stolen,  after  it  had 
been  delivered  by  defendant  to  the 
next  connecting  road.    The  defend- 


ant company  sold  the  ticket  to  plaint- 
iff. It  was  held  that  the  first  clause 
of  the  contract  contained  in  the 
ticket  had  reference  only  to  injuries 
to  the  person.  It  was  also  held  that 
the  company  had  no  lawful  right  to 
restrict  its  liability  against  negligence 
or  bad  faith,  and  plaintifif  recovered 
$1,400,  the  full  value  of  his  loss. 

In  Kansas  City,  etc.  Railroad  v. 
Rodebaugh,  38  Kan.  45,  the  ticket 
purchased  by  the  passenger  con  tained 
almost  exactly  the  same  clauses  with 
reference  to  limiting  the  liability  of 
the  railroads  as  those  referred  to  in 
Coward  v.  The  Railroad,  ante.  There 
was  a  space  left  on  the  ticket  for  the 
signature  of  the  passenger,  but  the  pas- 
senger was  not  requested  to,  and  did 
not,  sign  the  ticket  The  passenger's 
baggage  was  destroyed  through  de- 
fendant's negligence.  It  was  held 
that  plaintiff  had  made  no  contract 
to  Umit  defendant's  liability,  except 
what  the  tipket  itself  contained.  This 
was  not  read  or  made  known  to 
plaintiff.  If  plaintiff  had  signed  the 
ticket  there  would  have  been  a  con- 
tract, as  his  attention  would  have 
thus  been  called  to  the  printed  clause. 
And  "  where  a  person  purchases  a 
ticket,  he  does  not  expect  that  thereby 
he  is  making  a  contract  limiting  the 
liability  of  the  raUroad  company,  but 
simply  that  he  is  receiving  a  check 
showing'Hiat  the  fare  has  been  paid 
over  the  line  to  the  place  of  destina- 
tion." Defendant  railroad  was  held 
liable. 
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distinct  expressions  for  that  purpose,  and  mere  general  terms 
of  exemption,  such  as  that  the  carrier  "  shall  not  be  held  liable 
for  loss  or  damage,"  will  not  be  construed  as  extending  to  loss 
or  damage  by  negligence.  In  other  words,  the  exemption 
from  liability  for  negligence  must  be  express  by  the  use  of 
the  word  itself  or  of  something  equivalent ;  and  in  construing 
the  terms  of  such  contracts,  where  the  claim  is  that  such  an 
exemption  has  been  agreed  to,  the  words  will  be  taken  most 
strongly  against  the  party  whose  language  they  are  and  who 
is  in  an  advantageous  position  for  dictating  the  contract.' 

§  262.  Same  subject — The  rule  of  the  United  States  supreme 
court. —  This  subject  was  before  the  supreme  court  of  the 
United  States  in  t-ke  case  of  Kailroad  Company  v.  Lockwood.^ 
The  facts  of  the  case  were  that  the  plaintiff,  a  drover,  had 
signed  an  agreement  to  take  all  risk  of  injury  to  his  cattle  and 
of  personal  injury  to  himself,  and  had  thereupon  received  what 
was  denominated  a  pass,  one  of  the  conditions  printed  upon 
which  was,  that  it  was  to  be  consfdered  a  waiver  of  all  claims 
for  injuries  or  damages  received  on  the  train.  He  was  injured 
whilst  traveling  upon  the  road  under  this  agreement,  and 
brought  suit  against  the  railroad  company  to  recover  for  the 
injury  received.  Evidence  being  given  to  show  that  the  in- 
jury complained  of  was  sustained  in  consequence  of  negligence 
on  the  part  of  the  defendants  or  their  servants,  they  contended 
that  they  were  exempt  by  the  terms  of  their  contract  from 
responsibility  for  all  accidents,  including  those  occurring  from 
negligence,  at  least  from  the  ordinary  negligence  of  their 
servants,  and  requested  the  judge  at  the  trial  to  so  charge. 

1  Western  T.  Co.  v.  Newhall,  24  HI.  Peck  v.  Weeks,  34  id.  145 ;  Lawrence 

466 ;  Adams  Ex.  Co.  ■;;.  Haynes,  43  id.  v.  Railroad,  36  id.  63 ;  Kimball  v.  Eail- 

89;   111.  Cent.  R  R  u  Read,  37  id.  road,  26  Vt.247;  MannuBirohai-d,40 

484 ;  Adams  Ex.  Co.  v.  Stettanere,  61  id.  326 ;  Higgins  v.  The  Railroad,  28 

id.  184.    But  the  rule  as  settled  inllli-  La,  Ann.  133;  Hawkins  v.  Eaiboad, 

nois  is  that  railroad  companies  can  by  17  Mich.  57 ;  R  R  v.  Hawkins,  18  id. 

contract  exempt  themselves  from  lia-  427 ;  Kjnney  v.  Raikoad,  3  Vroom, 

bility  on  account  of  the  negligence  407 ;  French  u  Railroad,  4  Keyes,  108 ; 

of  their  servants  or  employees  only  Belger  r.   Dinsmore,   51  N.  Y.  166; 

■when  it  is  not  gross  or  wilful.    Ar-  Magnin   v.    Dinsmore,    56   id,   168; 

nold  V.  The  Railroad,  9  Chicago  Legal  Steers  v.  The  Steamship  Co.,  57  id.  1 ; 

News,  211,  citing  the  foregoing  cases.  Westcott  v.  Fai-go,  61  id.  542 ;  Blair  v. 

Bal.  &  O.  R  R  u  Brady,  32  Md.  333 ;  The  Railroad,  66  id.  313. 
Hale  V.  N.  J.  eta  Co.,  15  Conn.  539 ;       2 17  Wall.  357. 
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Their  request  being  refused,  and  the  verdict  having  gone 
against  them,  they  appealed  to  the  supreme  court,  which,  after 
a  most  careful  examination  of  the  principal  authorities,  both 
English  and  American,  reached  the  conclusions,  as  announced 
in  its  opinion :  First,  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility  when  such  exemp- 
tion is  not  just  and  reasonable  in  the  eye  of  the  law.  Sec- 
ondly, that  it  is  not  just  and  reasonable  in  the  eye  of  the  law 
for  a  common  carrier  to  stipulate  for  exemption  from  respon- 
sibility for  the  negligence  of  himself  or  his  servants.  Thirdly, 
that  these  rules  apply  both  to  carriers  of  goods  and  carriers 
of  passengers,  and  with  special  force  to  the  latter.  Fourthly, 
that  a  drover  traveling  on  a  pass,  such  as  was  given  in  this 
case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train, 
is  a  passenger  for  hire.  The  rule  laid  down  in  the  Lockwood 
Case  has  been  reviewed  and  fully  approved  in  later  cases  in 
the  same  court.^ 


1  Speaking  of  the  Lockwood  case  in 
the  more  recent  case  of  Liverpool, 
etc.  Steamship  Co.  v.  Phenix  Ins.  Co., 
las'  U.  S.  397,  in  which  the  rule  of 
the  Lockwood  case  was  emphatically 
approved,  Mr.  Justice  Gray  says: 
"The  course  of  reasoning,  supported 
by  elaborate  argument  and  Ulustra- 


whom  the  case  should  be  tried  to  be 
just  and  reasonable,  was  Substantially 
a  return  to  the  rule  of  the  common 
law.  The  only  important  modifica- 
tion by  the  congress  of  the  United 
States  of  the  previously  existisig  law 
on  this  subject  is  the  act  of  1851,  to 
limit  the  liability  of.  ship-owners  (Act 


tion,  and  by  copious  references  to  /  March  3,  1851,  oh.  43,  9  St.  635 ;  Rev. 


authorities,  by  which  those  conclu- 
sions were  reached,  may  be  summed 
u{)  as  follows : 

"By  the  common  law  of  England 
and  America  before  the  declaration 


St  §§  4282-4289),  and  that  act  leaves 
them  liable  without  limit  for  their 
own  negligence,  and  haWe  to  the  ex- 
tent of  the  ship  and  freight  for  the 
negligence   or   misconduct    of    the 


of  independence,  recognized  by  the  master  and  crew.    The  employment 

weight  of  EngUsh  authority  for  half  of  a  common  carrier  is  a  public  one, 

a  century  afterwards,  and  upheld  by  charging  him  with  the  duty  of  accom- 

decieions   of  the  highest   courts  of  modating  the  public  in  the  line  of  his 


many  states  of  the  Union,,  common 
carriers  could  not  stipulate  for  im- 
munity for  their  own  or  their  serv- 
ants' negligence.  The  English  Rail- 
way and  Canal  Traffic  Act  of  1854, 
declaring  void  all  notices  and  condi- 
tions made  by  those  classes  of  com- 
mon carriers,  except  such  as  should 


employment.  A  common  carrier  is 
such  by  virtue  of  Ms  occupation,  not 
by  virtue  of  the  responsibilities  under 
which  he  rests.  Even  if  the  extent 
of  those  responsibilities  is  restricted 
by  law  or  by  contract,  the  nature  of 
his  occupation  makes  him  a  common 
carrier  stiU.   A  common  carrier  may 


be  held  by  the  court  6r  judge  before    become  a  private  carrier,  or  a  bailee 

307 


263.] 


THE   LAW   OF   CAEEIEES. 


§  263.  8ame  sulject—TMs  rule  fhe  prevailing  omc— These 
conclusions,  after  so  thorough  an  examination  of  the  suhject, 
may  be  said  to  have  most  decidedly  turned  the  scale  in  favor 
of  the  exclusion  of  all  contracts  between  carriers  and  their 


for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he 
undertakes  to  carry  something  which 
it  is  not  his  business  to  carry.  But. 
when  a  carrier  has  a  regularly  estab- 
lished business  for  carrying  all  or 
certain  articles,  and  especially  if  that 
carrier  is  a  corporation  created  for 
the  purpose  of  the  carrying  trade, 
and  the  carriage  of  the  articles  is 
embraced  within  the  scope  of  its 
chartered  powers,  it  is  a  common 
carrier,  and  a  special  contract  about 
its  responsibility  does  not  divest  it  of 
that  character.  The  fundamental 
principle  upon  which  the  law  of  com- 
mon cai-riers  was  established  was  to 
secure  the  utmost  care  and  diligence 
in  the  performance  of  their  duties. 
That  end  was  effected  in  regard  to 
goods  by  charging  the  common  car- 
rier as  an  insurer,  and  in  regard  to 
passengers  by  exacting  the  highest 
degree  of  carefulness  and  diligence. 
A  carrier  who  stipulates  not  to  be 
bound  to  the  exercise  of  care  and 
diligence  seeks  to  put  off  the  essen- 
tial duties  of  his  employment.  Nor 
can  those  duties  be  waived  in  respect 
to  his  agents  or  servants,  especially 
where  the  carrier  is  an  artificial 
being,  incapable  of  acting  except  by 
agents  and  servants.  The  law  de- 
mands of  the  carrier  carefulness  and 
diUgenoe  in  performing  the  service ; 
not  merely  an  abstract  carefulness 
and  diligence  in  proprietors  and 
stockholders  who  take  no  active  part 
in  the  business.  To  admit  such  a  dis- 
tinction in  the  law  of  common  car- 
riers, as  the  business  is  now  carried 
on,  would  be  subversive  of  the  very 
object  of  the  law.  The  carrier  and 
hia  customer  do  not  stand  upon  ^ 


footing  of  equality.  The  individual 
customer  has  no  real  freedom  of 
choice.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  in  the 
courts.  He  prefers  rather  to  accept 
any  bill  of  lading,  or  to  sign  any 
paper,  that  the  carrier  presents,  and 
in  most  cases  he  has  no  alternative 
but  to  do  this  or  to  abandon  his 
business.  ■  Special  contracts  between 
the  carrier  and  the  customer,  the 
terms  of  which  are  just  and  reason- 
able and  not  contrary  to  public  pol- 
icy, are  upheld;  such  as  those  ex- 
empting the  carrier  from  responsibil- 
ity for  losses  happening  from  acci- 
dent, or  from  dangers  of  navigation 
that  no  human  skiU  and  diligence 
can  guard  against ;  or  for  money  or 
other  valuable  articles,  liable  to  be 
stolen  or  damaged,  unless  informed 
of  their  character  or  value;  or  for 
perishable  articles  or  hve  animals, 
when  injured  without  default  or  neg- 
ligence of  the  carrier.  But  the  law 
does  not  allow  a  pubUc  carrier  to 
abandon  altogether  his  obUgations  to 
the  public,  and  to  stipulate  for  ex- 
emptions which  are  unreasonable 
and  improper,  amounting  to  an  abne- 
gation of  the  essential  duties  of  his 
employment  It  being  against  the 
policy  of  the  law  to  allow  stipulations 
which  will  reUeve  the  railroad  com- 
pany from  the  exercise  of  care  and 
diligence,  or  which,  in  other  words, 
will  excuse  it  from  negligence  in 
the  performance  of  its  duty,  the  com- 
pany remains  liable  for  such  negli- 
gence. This  analysis  of  the  opinion 
in  Railroad  Co.  v.  Lockwood  shows 
that  it  aflBrms  and  rests  upon  the 
doctrine  that  an  express  stipulaiion 
by  any  common  carrier  for  hirCj  in  a 
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employers,  exempting  the  former  from  the  consequences  of 
the  neghgence,  of  every  grade,  of  themselves  or  their  em- 
ployees or  servants.  And,  except  in  those  states  in  which  a 
contrary  rule  has  been  too  firmly  established  to  be^  now"  de- 
parted from,  considerations  of  advantage  from  uniformity  upon 
a  question  of  so  much  importance,  and  of  public  policy,  to- 
gether with  the  weight  of  authority  in  its  favor  as  a  mere 
question  of  law,  will  perhaps  induce  its  universal  adoption  as 
a  rule  of  law  in  this  country. 

§  264.  Sa/me  subject  —  Contrary  rule  prevails  in  New 
YorTi. —  The  court  of  appeals  of  New  York  have,  however, 
come  to  a  different  conclusion  from  that  arrived  at  in  the 
above  case  by  the  supreme  court  of  the  United  States,  and  in 
a  series  of  cases,  aU  against  the  same  defendant  and  resting 
upon  the  validity  and  effect  of  similar  drovers'  passes,  as  they 
are  called,  have  held  that  the  company  had  the  power  to  stip- 
ulate for  exemption  from  responsibility  for  injury  to  such 
passengers  caused  even  by  the  gross  negligence  of  its  agents.' 
These  cases  are  coiiimented  on  and  disapproved  in  the  case  of 
Lockwood ;  but  since  the  decision  of  the  supreme  court  in  the 
latter  case,  the  appellate  court  of  l!^ew  York  has  adhered  in 
the  most  unqualified  terms  to  its  former  ruling,  that  the  car- 
rier may  by  contract  relieve  himself  from  responsibility  for 
the  negligence  of  every  degree  of  its  agents  ahd  servants ;  and 
this  is  now  the  settled  law  of  that  state ;  ^  and  in  this  it  ac- 
cords with  the  long  established  English  law.  The  highest 
court  of  that  state  has  expressly  rfefused  to  follow  the  rulings 
of  the  United  States  supreme  court  upon  this  question  as  not 

contract  of  carriage,  that  he  shall  be  Co.,  112  U.  S.  331, 338 ;  Insurance  Co. 

exempt    from   liability   for     losses  v.  Transportation  Co.,  117  U.  S.  313, 

caused  by  the  negligence  of  himself  333 ;  Inman  v.  EaUway  Co.,  139  U.  S. 

or  his  servants,  is  unreasonable  and  138." 

contrary  to  public  policy,  and  conse-  See  to  same  effect.  Gait  v.  Express 

quently  void.    And  such  has  always  Co.,  4  MacArth.  134. 

been  the  understanding  of  this  court,  ^  Smith  v.  N.  Y.  C«nt  E.  R,  24  N. 

expressed  in  several  later  cases.    Ex-  Y.  233 ;  Bissell  v.  N.  Y.  Cent  E.  E., 

press  Co.  v.  Caldwell,  31  WalL  364,  25  id.  412;  Poucher  v.  N.  Y.  Cent.  R 

268;  Eaih-oad  Co.  v.  Pratt,  22  Wall.  R,  49  id.  263. 

183,  134;  Bank  v.  Express  Co.,  93  2  Magnin  w  Dinsmore,  56  N.  Y.  168 ; 

U.  a  174,  183;  EaUway  Co.  v.  Ste-  Westcott  v.  Fargo,  61  id.  542. 

vens,  95  U.  S.  655;  Hart  v.  Eailroad 
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binding  upon  the  state  courts.^  But  in  all  these  cases  it  is 
held  that  the  language  of  the  contract,  to  protect  the  carrier 
from  the  consequences  of  his  negligence,  must  have  dear, 
direct  and  unmistakable  reference  to  the  subject  of  negli- 
gence ;  and  where  its  language  was  that  the  carrier  "  should 
not  be  liable  for  the  loss  or  damage  of  any  box,  package  or 
thing  for  over  fifty  dollars  unless  the  true  value  be  stated,"  it 
was  held  that  there  was  not  in  its  phraseology  any  such  clear 
and  distinct  expression  of  exemption  from  loss  by  negligence 
as  the  law  required.^ 

§  265.  Tower  of  an  agent  to  Mnd  tlie  owner  of  goods  to  agree 
to  limitation. — ■  The  agent  of  the  owner  of  goods,  with  author- 
ity to  deliver  them  to  the  carrier  for  transportation,  is  to  be 
presumed  to  haVe  all  the  necessary  power  to  carry  it  into 
effect ;  and  if  it  becomes  necessary  for  him  to  accept  a  receipt 
from  the  carrier  containing  conditions  as  to  liability,  in  order 
to  procure  the  carrier's  consent  to  receive  and  forward  them, 
the  owner  becomes  bound  by  his  acceptance.  This  is  well 
illustrated  by  the  case  of  IsTelson  v.  The  Eailroad.'  The  plaint- 
iff had  purchased  a  large  mirror,  and  gave  instructions  to  the 
party  from  whom  he  had  purchased  it  as  his  agent  to  forward 
it  to  him  by  defendant  railroad  company.  The  agent  sent  it 
to  the  depot  of  the  road  by  a  carman,  who  delivered  it  and 
received  from  the  agent  of  the  road  a  receipt,  with  a  provision 
in  it  releasing  the  company  from  any  liability  for  damage  or 
loss  by  reason  of  breakage.  This  receipt  was  taken  by  the 
carman  to  the  plaintiff's  agent,  who  retained  it  without  objec- 
tion. The  mirror  was  transported  to  destination  with  ordinary 
care,  but  on  arrival  there  was  found  to  be  broken.  The  re- 
ceipt was  held,  under  those  circumstances,  to  constitute  a 
binding  contract  between  the  company  and  the  plaintiff.  So 
in  Squire  v.  Eailroad,*  the  plaintiff,  who  had  become  the  pur- 
chaser of  hogs,  sent  a  drover  to  take  care  of  them  and  to  trans- 
port them  by  railroad.  The  ticket-master  of  the  road  gave 
the  drover  a  pass,  and  handed  to  him  at  the  same  timeawrit- 

1  Mynard  v.  RaUroad,  7  Hun,  399 ;  See,  also,  Canfield  v.  Railroad  Co.,  93 
71  N.  Y.  180.  N.  Y.  533 ;  Holsapple  v.  Raili-oad  Ca, 

2Westcott  V.  Fargo,  61  N.  Y.  542;    86  N.  Y.  275. 
.Magnin  v.  Dinsmore,  56  id.  168 ;  Nieh-        3  48  N.  Y.  49& 
olas  V.  Railroad  Co.,  89  N.  Y.  370.       4  98  Mass.  339. 
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ten  contract  to  be  signed  by  hitn  with  the  name  of  the  plaintiff, 
which  was  done  by  the  drover.  This  contract  limited  the 
liability  of  the  company  in  several  important  particulars,  and, 
among  other  things,  exempted  it  from  liability  for  injury  to 
the  hogs  by  suffocation.  A  number  of  them  were  suffocated 
before  reaching  their  destination,  and  the  plaintiff  brought  suit 
to  recover  their  value ;  but  it  was  held  that  the  contract  was 
binding  upon  him  and  that  the  company  was  not  liable.  In 
York  Company  v.  Central  Railroad,'  the  agent  of  the  plaintiffs 
accepted  a  bill  6f  lading  relieving  the  defendant  carrier  from 
liability  for  loss  by  fire.  The  go_ods  were  destroyed  whilst  in 
transit,  by  fire,  and  it  was  held  that  the  plaintiffs  could  not 
recover,  the  stipulation  in  the  receipt  excepting  liability  for 
loss  from  that  cause  being  binding  upon  them.^ 

§  266.  Same  subject. —  And  not  only  has  the  agent  for  ship- 
ment the  authority  to  deliver  the  goods  and  to  accept  the  car- 
tier's  receipt,  but  whenever  it  becomes  his  duty  to  send  or  to 
forward  them,  it  is  his  duty  also  to  accept  such  terms  of  the 
carrier  as  may  not  be  unreasdnable,  if  necessary  io  procure 
the  acceptance  of  the  goods  by  him ;  and  if  he  be  a  paid  agent 
to  have  them  carried,  he  would  become  responsible  for  any 
damage  which  might  occur  to  them  in  consequence  of  his  fail- 
ure, and  it  would  be  no  defense  that  he  had  no  authority  to 
deliver  the  goods  upon  such  terms.  In  Eawson  v.  Holland  ^ 
the  carrier,  an  express  company,  transported  the  goods  to  the 
end  of  its  own  route,  but  failed  to  offer  or  deliver  them  to  the 
next  succeeding  carrier  on  the  route  to  destination,  because 
it  required  the  express  company,  as  a  condition  precedent  to 
its  acceptance  of  the  goods,  to  sign  a  contract  containing  vari- 
ous restrictions  and  limitations  of  its  liability.  This  the  ex- 
press company  declined  to  do,  but  stored  the  goods  in  its 
warehouse  and  notified  their  owners  of  the  fact  and  awaited 

13  Wall.  107.  Nav.  Co.  v.  Merchants'  Baiik,  6  How. 

^Christenson  r.  Am.  Ex.  Co.,  15  344;  Robinson  v.  Merchants' Des.  T. 

Minn.  270 ;  Briggs  v.  Railroad,  6  Allen,  Co.,  45  Iowa,  470. 

246 ;  Mills  v.  RaOroad,  45  N.  Y.  623 ;  Upon  question  of  agent's  authority 

Shelton  v.  Merchants'  D.  T.  Co.,  59  id.  to  bind  the  owner  by  contract  limit- 

358;  Bamett  v.  Railway  Co.,  5  Hurl,  ing  the  carrier's  Uability,  see  Southern 

&  Nor.  604 ;  Moriarty  v.  Harnden's  Pac.  R'y  Co.  v.  Maddox,  75  Tex.  300. 

Ex.,  1  Daly,  227 ;'  New  Jersey  Steam  3  59  N.  Y.  611. 
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instructions  from  them.  Before  any  such  instructions  were 
i-eceived,  and  after  the  goods  had  remained  thus  stored  for 
about  twenty  days,  they  were  consumed  by  a  fire.  The  car- 
rier was  held  liable  because,  having  contracted  to  forward  the 
goods  from  the  end  of  its  own  route,  and  being  therefore  the 
agent  of  the  owners  for  that  purpose,  it  had  the  power  to 
sign  the  contract,  and  it  was  its  duty  to  have  done  so  and  for- 
warded the  goods.  The  detention  was  said  to  have  been  in- 
excusable, and  the  loss  having  occurred  from  the  fault  of  the 
express  company,  it  was  responsible,  although  in  its  receipt 
for  the  goods  it  had  contracted  for  exemption  from  liability 
for  loss  by  fire. 

§  267.  Powers  of  agents  of  carriers  to  hind  them,  Jyy  coiv- 
tract. — Where  carriers  transact  their  business  through  agents, 
either  general  or  local,  it  is  equally  competent  for  such  agents 
to  bind  them  by  such  contracts  as  the  public  have  a  right  to 
suppose  they  are  authorized  to  make  from  the  manner  in  which 
they  are  employed  or  are  seemingly  intrusted  by  their  prin- 
cipals ;  and,  eis  most  of  the  carrying  business  is  now  done  by 
corporations,  which  can  act  only  through  the  instrumentality 
of  agents,  it  is  necessary  for  the  protection  of  those  who  have 
goods  to  send  by  them  that  this  should  be  so.  "Whenever  the 
claim  is  made  by  the  carrier  that  his  liability  has  been  Umited 
by  a  contract,  there  could  never  be,  of  course,  ground  for  dis- 
puting the  authority  of  his  agent.  If  the  shipper  has  assented 
to  such  contract,  whether  the  agent  had  authority  or  not,  it 
could  be  adopted  by  the  carrier  and  become  valid  by  a  subse- 
quent ratification.  Consequently,  in  an  action  against  the 
carrier,  where  he  defends  upon  the  ground  of  contract  restrict- 
ing his  liability,  the  authority  of  his  agent  to  make  the  con- 
tract could  never  come  in  question  if  the  sender  of  the  goods 
had  bound  himself  by  an  acceptance  of  the  receipt  or  in  any 
other  manner  which  would  make  the  contract  legal  and  obli- 
gatory upon  him.  But  if  the  agent  has  undertaken  to  impose 
upon  the  carrier  obligations  beyond  those  imposed  bylaw, 
the  question  of  his  authority  to  do  so  may  become  a  very 
serious  one  in  an  action  to  recover  for  a  failure  to  perform  the 
contract.^ 

1  See  ante,  §  15Sa. 
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§  268.  Same  siibject —  The  English  rule. —  The  English  rule 
is  that  a  mere  local  or  station  agent,  as  he  is  called,  may  bind 
the  carrier  to  the  performance  of  contracts  bej'^ond  the  scope 
of  his  legal  duties.  The  station  agent  of  a  railway  company 
may  therefore  bind  it  to  carry  beyond  its  own  route,  although 
notice  may  have  been  given  that  such  railway  will  be  respon- 
sible for  the  carriage  only  to  the  extent  of  its  route ;  and  he 
may  bind  his  principal  to  carry  within  a  certain  time,  and  even 
that  the  goods  shall  be  delivered  at  destination  beyond  the 
line  of  the  road,  before  a  particular  hour.'  And  it  has  been 
held'  in  this  country  that  the  station  agent  of  a  railroad  com- 
pany may  bind  the  company  to  deliver  beyond  the  terminus 
of  its  route  and  within  a  fixed  time.^  So  in  Deming  v.  The 
Eailroad,'  where  the  owner  of  the  goods  had  contracted  to 
deliver  them  by  a  certain  time,  and  the  station  agent  of  the 
railroad,  aware  of  that  fact,  had  contracted  on  behalf  of  the 
road  that  they  should  be  so  delivered,  the  road  was  held  bound 
for  the  damages  for  the  non-delivery  within  the  time.  But  it 
has  also  been  held  in  another  case  that  such  agent  for  a  rail- 
way has  no  power  to  bind  his  company  by  a  contract  to  for- 
ward freight  by  a  passenger  train."  It  has  been  held  also  that 
where  the  company  had  furnished  blank  receipts  to  its  agent 
which  bound  the  company  to  transport  freight  only  to  points 
upon  its  own  route  or  to  its  terminus,  a  receipt  given  by  such 
agents,  so  altered  as  to  make  it  a  contract  by  the  company  to 
carry  beyond  its  route,  was  not  obligatory  upon  it,  the  agent 
having  no  power  to  enter  into  such  contract  to  perform  a  duty 
not  enjoined  by  law  and  not  assumed  by  notice  to  the  public 
or  in  any  other  authorized  manner.  And  it  was  said  that  the 
English  authorities  upon  the  question  were  of  no  weight  in 
those  states  which  had  refused  to  follow  the  rule  which  pre- 
vails there,  of  putting  the  responsibility  of  the  carriage 
throughout  to  destination  upon  the  receiving  carrier,  inde- 
pendently of  contract:^    And  where  the  defendant  railroad 

'Wflson  V.  Railway  Co.,  18  Eng.  L.  ^Elkins  v.  Railroad,  3  Foster,  275. 

&  Eq.  557 ;  Pickf ord  v.  Railway  Co.,  ^  Burroughs  v.  Railroad,  100  Mass. 

13  M.  &  W.  766.  36.    See,  also,  Grover  &  Baker  Co.  v. 

2Sti-ohn  V.  Railroad,  23  "Wis.  126;  Railway  Co.,  70  Mo.  672;  White  v. 

Hanson  v.  Railroad  Co.,  73  Wfe,  646.  Railroad  Co.,  19  Mo.  App.  400 ;  Turner 

•H8  N.  H.  455.  v.  Railroad  Co.,  20  Mo.  App.  632. 
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"was  one  of  a  number  of  roads  which  had  associated  to  carry 
through  freight  under  the  name  of  the  "  "White  Line,"  the  re- 
ceipt of  an  agent  of  the  association  for  freight  received  at  an 
intermediate  station  was  held  not  to  bind  the  defendant  com- 
pany, as  such  agent  could  only  bind  a  member  of  the  line 
when  he  contracted  about  business  in  which  the  particular 
member  was  interested  and  bound  to  assist  in  performing; 
and  as  defendant  was  not  bound  as  a  member  of  the  line  to 
assist  in  the  transportation  of  freight  taken  up  at  an  interme- 
diate station,  the  contract  made  by  the  agent  was  held  to  be 
unauthorized.^ 

§  269.  Same  subject — Implied  authority. —  But  unless  some 
special  reasons  known  to  the  shipper  restrict  the  general  pow- 
ers of  the  agent,  the  public  have  a  right  to  assume  that  the 
agents  of  carriers,  whether  corporations  or  not,  and  whether 
such  agents  be  local  or  general,  have  the  right  to  bind  such 
carriers  by  contracts  with  their  employers  in  the  particular 
line  of  business  in  which  they  are  employed,  or  are  repre- 
sented or  held  out  as  being  employed,  and  within  the  scope 
of  the  business  of  their  principals.  Thus,  where  the  defend- 
ant was  the  owner  of  a  line  of  steamers,  and  the  clerk  of  his 
agent,  who  had  been  in  the  habit  of  giving  bills  of  lading,  con- 
tracted that  certain  freight  should  be  carried  by  a  particular 
boat  of  the  line,  though  not  the  next  in  the  order  of  departure, 
the  contract  was  held  binding,  and  the  freight,  being  sent  by 
another  boat,  it  was  held  that  the  carrier  took  all  the  risks  of 
its  loss,  although  the  designated  vessel  may  have  been  with- 
drawn in  the  meantime  from  the  route.^  So  a  clerk  of  a 
carrier  authorized  to  receive  goods  for  transportation  has  im- 
plied power  to  agree  that  certain  instructions  as  to  their  dehv- 
ery  shall  go  with  the  goods,  and  the  carrier  is  liable  for  a  loss 
occasioned  by  a  failure  to  do  so.'  A  local  custom  not  to  make 
such  contracts  cannot  affect  the  rights  of  the  shipper,  to  whom 
the  custom  was  unknown.''  So  such  a  clerk,  *'.  e.,  a  station 
agent,  has  implied  authority  to  agree  that  a  person  going  in 
charge  of  animals  may  ride  in  the  stock-car." 

1  Irwin  V.  Railroad  Co.,  59  N.  Y.  » Hutchings  v.  Ladd,  16  Mich.  493. 
653.  4  Hutchings  v.  Ladd.  supra. 

2  Goddard  v.  Mallory,  52  Barb.  87 ;  » Lawson  v.  Railroad,  64  Wis.  447. 
Goodrich'  v.  Thompson,  44  N.  Y.  334 
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§  370.  Wlmt  will  he  construed  as  a  contact  exem;pting  from 
Udbility  for  negligence  —  Language  must  le  clea/r.^—  ISTo  con- 
tract, however,  exempting  the  carrier  from  liability  for  losses 
or  damage  occurring  from  negligence  will  be  implied  from 
doubtful  language.  To  have  this  effect  where  allowable  at  all, 
the  contract  must  so  clearly  and  explicitly  include  liability  for 
the  consequences  of  negligence  as  to  leave  no  doubt  of  its 
meaning  and  intent.'  The  contract  must  operate  according 
to  its  terms ;  but  when  doubtful  terms  are  employed,  the  gen- 
eral rule  binding  common  carriers  to  a  stringent  liability  will 
determine  the  construction,  because  when  the  carrier  insists 
that  an  exception  has  been  created  in  his  favor,  the  burden  of 
showing  it  rests  upon  him ;  and  when  the  terms  of  the  excep- 
tion are  general  and  can  be  reasonably  satisfied  by  a  limited 
construction,  their  meaning  will  not  be  extended  beyond  such 
reasonable  limits.  Hence,  where  the  agreement  between  the 
common  carrier  and  the  owner  of  the  goods  provided  in  gen- 
eral terms  that  they  were  to  be  transported  at  the  owner's 
risk,  it  was  held  that  the  owner  assumed  the  risks  arising  from 
the  ordinary  dangers  of  transportation  by  the  means  employed 
which  the  reasonable  and  ordinary  care  of  the "  carrier  might 
be  insufficient  to  prevent ;  but  that  the  carrier  was  still  liable 
for  losses  arising  from  dangers  which  ordinary  care  and  pru- 
dence might  have  avoided.^  So  the  exception  in  the  carrier's 
receipt  of  liability  for  all  loss  or  damage  "  arising  from  the 
dangers  of  railroad,  ocean,  steam  or  river  navigation,  leakage, 
fire,  or  from  any  cause  whatever,"  was  held  not  to  exempt 
him  from  liability  for  losses  or  damage  occurring  from  his 
own  negfigence  or  that  of  his  servants,  the  court  remarking 
that  "  the  terms  of  these  contracts  are  very  much  under  the 
control  of  the  carriers,  and  they  may  justly  be  required  to  ex- 
press in  plain  terms  the  entire  exemption  for  which  they  stip- 
ulate. The  language  of  this  clause  is  very  broad ;  but  if  it  be 
desired  that  a  clause  shall  cover  losses  by  negligence,  it  is  not 

1  Nicholas  v.  Railroad  Co.,  89  IX.  Y.  108 ;  NashviUe,  etc.  R  R  v.  Jackson, 
370;  Mynard  v.  Railroad  Co.,  71  6  Heisk.  271;  Baltimore,  etc.  R  R 
N.  Y.  180 ;  Holsapple  v.  Railroad  Co.,  v.  Rathbone,  1  W.  Va.  87 ;  Mobile, 
86  N.  Y.  275;  Oanfield  v.  Railroad  etc.  R.  R  v.  Jarboe,41  Ala.  644;  Can- 
Co.,  93  N.  Y.  533.  field  u  RaUroad  Co.,  93  N.  Y.  533. 

2  French  v.  Railroad,  4  Keyes  (N.  Y), 
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too  much  to  say  that  the  purpose  must  be  clearly  expressed." ' 
It  has  also  been  decided  that  where  such  contract  relieves  the 
carrier  from  responsibility  for  losses  by  fire,  he  is  stiU  liable 
for  such  losses  if  it  appear  that  they  have  resulted  from  his 
negligence.^  And  where  the  exemption  was  from  damage  or 
loss  from  any  act,  neglect  or  default  of  the  pilot,  master  or 
mariners,  it  was  held  that  the  gross  carelessness  of  the  mate 
in  delivering  property  in  port  ought  not  to  be  deemed  within 
the  exception.' 

§  271.  Sow  the  T)enefit  of  such  contracts  can  ie  claimed  ly  con- 
necting  ca/rriers. —  An  important  question,  growing  out  of  the 
contracts  of  carriers  for  limited  liability,  sometimes  arises  as  to 
the  extent  to  which  they  may  be  taken  advantage  of  by  those 
carriers  with  whom  they  are  not  directly  made,  but  who,  as 
connecting  carriers  in  the  line  to  destination,  receive  them, 
directly  or  indirectly,  from  the  contracting  carrier  for  further 
transportation.  In  Maghee  v.  EaUroad  *  the  goods  were  re- 
ceived by  a  railroad  company  at  Louisville,  to  be  transported 
thence  to  New  York,  "  unavoidable  accidents  of  railroad  and 
fire  in  depot  excepted."  They  were  carried  by  this  road  to 
its  terminus  and  thence  by  other  companies  to  their  destina- 
tion, but  after  arrival  there  were  burned  in  the  depot  of  the 
defendant  which  had  completed  their  transportation.  It  was 
held  that  the  contract  made  with  the  first  road  at  Louisville 
inured  to  the  benefit  of  aU  the  succeeding  carriers.  It  was 
said  to  be  reasonable  to  suppose  that  the  compensation  fixed 
for  the  carriage  had  relation  to  the  restricted  liability  assumed, 
and  that  the  contracting  company,  having  undertaken  to  carry 
the  goods  to  their  ultimate  destination,  had  an  interest  in 
making  the  exception  commensurate  with  the  scope  and  durar 
tion  of  its  contract,  and  that  it  must  be  held  that  all  the  con- 
necting lines  acted  under  its  employment;  from  which  it 
resulted  that  aU  contracts  made  by  the  first  carrier  would  inure 
to  their  benefit. 

1  Magnin   v.   Dinsmore,   56  N.  Y.  3  GuiUaume  v.  Hamburgh,  etc.  P. 
168;  Westcott  v.  Fargo,  6  Lans.  319.  Co.,  43  N.  Y.  212. 

2  Stelnweg  V.  Railroad,  43  N.  Y.  <  45  N.  Y.  514. 
138;  Lamb  v.  Railroad,  46  id.  371; 

Bostwick  V.  Raikoad,  45  id.  713, 
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§  272.  Same  subject. —  On  the  otHer  hand,  in  Babcook  v. 
Railroad  ^  the  goods  were  delivered  to  a  company  other  than 
the  defendant  to  carry  to  the  terminus  of  its  own  route,  to  be 
there  delivered  to  a  succeeding  carrier.  After  several  transfers 
to  successive  carriers  oh  their  way  to  destination,  the  goods 
finally  came  into  possession  of  the  defendant  for  continued 
carriage,  and  while  in  its  possession  they  were  destroyed  by 
fire,  which  was  one  of  the  excepted  risks  in  the  contract  of  the 
first  company.  The  question  being  whether  advantage  could 
be  taken  of  this  contract  by  the  defendant,  it  was  determined 
that  it  could  not.  The  contract,  it  was  said,  not  being  in- 
tended as  a  through  contract,  no  rate  of  freight  was  agreed 
upon  for  any  part  of  the  route  beyond  the  terminus  of  the 
first  carrier's  route,  and  there  was  therefore  no  consideration 
for  an  agreement  by  the  plaintiff  to  relieve  the  carriers  who 
should  thereafter  receive  the  property  for  transportation  from 
their  common-law  liabilities,  and  no  such  agreement  was  made. 
It  was  admitted  that  carriers  who  were  not  named  in  the  con- 
tract for  the  carriage  of  goods,  and  who  are  not  formal  parties 
to  it,  may,  under  certain  circumstances,  have  the  benefit  of  it ; 
as  when  it  is  made  by  one  of  several  carriers  upon  connecting 
hnes  or  routes,  for  the  carriage  of  the  property  over  the  sev- 
eral routes  for  an  agreed  price,  by  an  arrangement  among  the 
several  lines ;  or  when,  in  the  absence  of  such  an  arrangement, 
one  carrier  contracts  for  the  carriage  of  the  goods  over  his 
own  and  other  lines,  which  would  be  a  through  contract.  In 
all  such  cases  the  contract  has  respect  to  and  provides  for  the 
services  of  the  carriers  upon  the,  connecting  routes.  But 
where  there  is  no  such  contract  for  the  entire  transportation, 
but  merely  an  agreement  to  carry  to  the  end  of  its  own  line 
and  there  deliver  to  the  succeeding  carrier,  the  contracting 
carrier  is  understood  to  provide  only  for  himself,  and  those 
who  succeed  him  take  the  goods  as  though  no  contract  what- 
ever had  been  made.  The  connecting  carrier  in  such  a  case  is 
not  only  a  stranger  to  the  contract  but  to  its  consideration. 
There  can  be  no  presumption  that  there  has  been  on  his  part 
any  abatement  of  his  charges,  as  a  consideration  for  exemp- 
tion from  liability  on  the  part  of  the  owner  of  the  goods ;  and 

1 49  N.  Y.  491. 
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there  being  no  express  contract  with  him  the  law  will  not 
imply  one  for  his  benefit.^ 

§  273.  Same  subject — Limitation  inures  to  henefit  ofconnectr 
ing  ca/rrier  only  when  contract  for  tJvrough  carriage  exists. — 
The  reasons  upon  which  these  decisions  are  based  are  obvious. 
When  the  carrier  has  undertaken  to  convey  only  to  the  end 
of  his  own  route,  and  there  to  deliver  to  the  succeeding  car- 
rier for  further  carriage,  he  is  a  carrier  only  for  his  own  roate, 
and  a  forwarder  only  by  the  next  succeeding  carrier,  as  agent 
for  the  owner  of  the  goods.  He  has  no  interest  in  the  farther 
transportation,  and  any  contract  as  to  liability  which  he  may 
have  made  is  to  be  understood  as  only  co-extensive  with  his 
obligation,  unless  expressly  stipulated  otherwise.  The  suc- 
ceeding carriers  are  in  no  wise  his  agents,  but  carry  for  the 
owner  of  the  goods,  and  cannot  claim  the  benefit  of  immunities 
for  which  he  contracted.^ 

But  when  he  undertakes  for  the  conveyance  to  destination, 
his  responsibility  continues  throughout  the  transit.  The  suc- 
ceeding carriers  are  but  his  agents,  and  as  such  are  entitled 
for  their  protection  to  the  benefit  of  all  contracts  niade  with 
their  principal.  Hence  it  follows  that  whenever  the  carrier 
is  bound  by  his  contract  or  by  law  to  carry  the  goods  to 
the  place  of  their  consignment,  all  carriers  who  engage  in 
the  transportation  for  any  portion  of  the  route  are  entitled 
to  all  the  protection  which  the  first  carrier  has  secured  by 
his  contract  with  the  shipper.'  Whenever,  therefore,  as  in 
England  and  in  many  of  the  states  of  this  country,  upon 
the  delivery  of  goods  to  a  common  carrier,  consigned  to  a 
particular  point,  the  law  obliges  him  to  become  responsible 
for  the  carriage  to  that  place,  all  subsequent  carriers  who  may 
be  employed  to  aid  in  the  through  transportation  do  so  as 
agents  of  the  carrier  to  whom  they  are  first  delivered,  and 
are  protected  by  his  contracts.*    By  the  English  law,  as  we 

1  Merchante'  D.  T.  Co.  v.  BoUes,  80  s  See  cases  cited  in  §§  371,  273.  See, 
111.  473 ;  Manhattan  Oil  Co.  v.  Rail-  also,  Adams  Ex.  Co.  v.  Harris,  120 
road,  54  N.  Y.  197 ;  ^tna  Ins.  Co.  v.  Ind.  73 ;  Taylor  v.  Railroad  Cc,  39 
Wheeler,  49  N.  Y.  616;  Bancroft  v.  Ark.  148;  Whitworth  ?;.  Railway  Co., 
Transportation  Co.,  47  Iowa,  363.  87  N.  Y.  414 ;  Kiflf  v.  Railroad  Co.,  82 

2  See  cases  cited  in  preceding  sec-  Kan.  363. 
tions,  371,  373.  See,  also,  Western,  etc.  <  _^nte,  §  145. 
R  Ca  V.  Cotton  Mills,  81  Ga.  533. 
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have  seen,  the  question  could  never  arise,  because  the  right  of 
action  in  such  cases  would  be  confined  to  the  first  company.^ 

§274.  Same  subject. —  The  American  courts,  as  we  have 
seen,  have  not  confined  the  right  of  action  to  the  carrier  upon 
whom  rests  the  responsibility  of  the  entire  transportation 
where  more  lines  than  one  have  to  be  traversed  by  the  goods 
to  reach  destination,  whether  that  responsibility  arises  by  con- 
tract or  is  forced  upon  him  by  construction  of  law ;  so  that 
even  those  courts  which  have  adopted  the  English  rule  ^  per- 
mit actions  to  be  brought  against  any  of  the  connecting  car- 
riers upon  whose  lines  the  loss  or  damage  may  have  occurred ; 
but  there  can  be  no  doubt  but  that,  in  such  cases,  the  carrier 
who  is  sued  is  entitled  to  every  advantage  from  the  contract 
for  the  carriage  which  the  contracting  carrier  could  himself 
derive  from  it. 

§  275.  Contracts  limiting  liability  must  ie  construed  strictly 
against  the  ca/rrier. —  When  such  contracts  between  the  car- 
rier and  his  employer  depend  upon  the  notices  of  the  carrier 
or  upon  terms  and  conditions  which  he  has  put  into  his  re- 
ceipts, if  there  be  doubt  or  ambiguity  in  such  notices  or  in  the 
language  of  the  receipts,  it  wUl  be  solved  in  favor  of  the  em- 
ployer and  against  the  carrier.''  The  law  is  said  to  be  jealous 
of  the  duty  and  obligation  of  the  carrier,  and  will  not  allow 
him  to  divest  himself  of  them  without  plain  language  indica- 
tive of  an  agreement  to  that  effect.  The  imposition  of  his 
duties  is  not  a  light  thing  to  be  shuffled  off  at  his  pleasure.  It 
has  bpen  sanctioned  by  the  accumulated  wisdom  of  many 
years,  and  can  only  be  laid  aside  under  circumstances  which 
import  a  clear  agreement  upon  the  part  of  the  other  party  to 
the  contract.  Thus,  where  the  carrier  had  given  two  notices, 
he  was  held  to  be  bound  by  the  one  least  beneficial  to  himself.* 
And  where  he  had  put  up  on  a  board  in  his  office  a  notice 
which  limited  his  liability,  and  had  also  circulated  handbills, 

'Wilby  V.  Railway  Co.,  2  HurL  &  Black  v.  Transportation  Co.,  55  Wis. 

N.  703;  Mytton  u  Eailway  Co.,  4  id.  319;    Little   Rook,  etc.    R'y  Co.  v. 

615;  The  Directors,  etc.  v.  Collins,  7  Talbot,  39  Ark.  524;  Norman  w  Bin- 

H.  L.  Gas.  194;  Coxon  v.  Railway,  5  nington,  25  Q.  B.  Div.  475 ;  Taylor  v. 

H.  &  N.  374                                   "  Steam  Co.,  L.  E.  9  Q.  B.  at  p.  549; 

^Ante,  §  150.  Burton  v.  English,  12  Q.  B.  Div.  at 

'Kansas  Ciiy,  etc.  E.  Co.  v.  Hoi-  p.  334;  ante,  §  237a. 

land,  — ,  Miss.  — ,  8  S.  Rep.  516;  *Munn  v.  Baker,  3  Starkie,  255. 
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proposing  to  carry  on  terms  of  less  restricted  liability^  he  was 
held  bound  by  the  latter.' 

§276.  Same  subject — Particula/r  exemptions  not  enlarged 
ly  general  language. —  And  when  the  particular  dangers  or 
risks  against  which  the  carrier  has  specifically  guarded  him- 
self in  his  receipt  are  followed  by  more  general  and  compre- 
hensive words  of  exemption,  the  latter  are  to  be  construed  to 
embrace  only  occurrences  ejusdem  generis  with  those  pre- 
viously enumerated,  unless  there  be  a  clear  intent  to  the  con- 
trary. As  where  the  owner  of  horses  who  was  about  to  send 
them  by  railroad  entered  into  a  contract  with  the  company 
that  he  would  "  take  all  risks  of  loss,  injury,  damage  or  other 
cbntingencies  in  loading,  conveyance,  unloading  and  otherwise, 
whether  arising  from  negligence,  default  or  misconduct,  gross 
or  culpable  or  otherwise,  on  the  part  of  the  railway  company's 
servants,  agents  or  ofiicers,"  and  upon  the  journey  the  horses 
were  injured  by  the  bottom  of  the  car  in  which  they  were 
placed  giving  way,  it  was  held  that  this  defect  in  the  car  had 
no  relation, to  any  of  the  risks  assumed  by  the  owner  and  was 
not  therefore  included  in  them.  The  contract,  it  was  said, 
had  reference  to  such  risks  only  as  were  likely  to  arise  from 
the  nature  of  the  freight,  from  delays,  and  from  casualties 
and  defaults  occurring  during  the  loading,  transportation,  un- 
loading and  delivery  of  the  horses,  but  not  to  risks  not  incident 
to  the  ordinary  transaction  of  business  and  arising  from  negli- 
gence in  no  way  likely  to  be  incurred  by  a  company  using 
ordinary  care  in  the  management  of  its  business.^  And  where 
the  contract  was  that  the  shipper  of  the  goods  released  the 
carrier  "  from  any  and  all  damages  that  may  occur  to  the  said 
goods  arising  from  leakage  or  decay,  chafing  or  breakage,  or 
from  any  other  cause  not  the  result  of  collision  of  trains  or  of 
cars  being  thrown  from  the  track  while  in  transit,"  it  was  held 
not  to  release  him  from  total  loss  or  destruction  of  the  goods 
by  fire.' 

§  277.  Same  siibject  —  Construction  of  specific  terms  not 
altered  to  release  carrier. —  In  De  Eothschild  v.  Steam  Packet 

1  St.  Louis,  etc.  R.  R.  u  Smuck,  49  2  Hawkins  v.  Great  W.  R'y  Co.,  17 
Ind.   303 ;  Atwood  v.  Trans.   Co.,  9    Mich.  57. 

Watts,  87 ;  Aiery  v.  Merrill,  3  Curtis,  ^Menzell  v.  Railroad,  1  Dillon,  531. 
8;  Edsall  v.  Railroad,  50  N.  Y.  661. 

830 


CONTEACTS   LIMITING    LIABILITY.  [§  211a. 

Company,'  where  it  appeared  that  a  number  of  boxes  of  gold 
dust  were  delivered  to  the  defendant  by  the  agent  of  the 
plaintiff,  to  be  carried  from  South  America  to  London,  under 
a  bill  of  lading  containing  exceptions  to  the  carrier's  liability 
for  losses  "  by  the  act  of  God,  the  queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers  and  steam,  the 
dangers  of  the  seas,  roads  and  rivers  of  what  kind  and  nature," 
and  the  boxes  were  stolen  from  a  railroad  truck  in  which  they 
had  been  put  after  their  arrival  at  Southampton,  for  conveyance 
thence  to  London,  it  was  held  that,  under  the  circumstances, 
and  considering  the  value  of  the  goods,  it  could  never  have 
been  intended  to  relieve  the  company  from  responsibility  for 
losses  by  larceny ;  and  that  robbers  meant  such  as  might  take 
by  force  and  not  those  who  might  take  by  stealth,  and  dangers 
of  the  roads,  if  they  had  reference  at  all  to  roads  on  land, 
meant  only  such  dangers  as  the  overturning  of  carriages  at 
rough  and  precipitous  places  and  could  not  include  theft.  So 
where  the  carrier  limits  his  liability  in  reference  to  specific 
articles,  goods  not  falling  clearly  within  the  description  speci- 
fied will  not  be  included.^ 

§  277a.  Same  subject  —  AmMguous  words  construed  against 
carrier. —  So  in  Taylor  v.  Steam  Company,'  it  appeared  that 
five  boxes  of  diamonds  had  been  shipped  on  one  of  defendant's 
steamships  under  a  bill  of  lading  which  provided  that  de- 
fendant should  not  be  liable  for  losses  from  the  act  of  God, 
the  queen's  enemies,  pirates,  robbers,  thieves,  barratry  of 
master  and  mariners,  and  the  like.  One  box  of  the  diamonds 
was  stolen  from  the  ship,  either  on  the  voyage  or  on  her  ar- 
rival in  port  before  the  time  for  delivery  arrived ;  but  there 
was  no  evidence  to  show  whether  they  were  stolen  by  one  of 
the  crew  or  by  a  passenger,  or,  after  her  arrival,  by  some  per- 
son from  the  shore. 

"The  first  question,"  said  Lush,  J.,  " is,  does  '  thieves '  in- 
clude persons  on  board  the  ship,  or  is  it  to  be  limited,  as  has 
been  held  in  cases  as  to  policies  of  insurance,  to  persons  out- 
side the  ship  and  not  belonging  to  it.  The  word  is  ambiguous, 
and,  being  of  doubtful  meaning,  it  must  receive  such  a  con- 

' 7  Ex(fh.  734.  3L.  R.  9  Q.  B.  546. 

2  Cream  City  E'y  v.  EaUway  Co.,  63 
Wis.  93. 
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struction  as  is  most  in  favor  of  the  shipper,  and  not  such  as  is 
most  in  favor  of  the  ship-owner,  for  whose  benefit  the  excep- 
tions are  framed;  for  if  it  was  intended  to  give  to  it  the  larger 
meaning  which  is  now  contended  for,  the  intention  to  give  the 
ship-owner  that  protection  ought  to  have  been  expressed  in 
clear  and  unambiguous  language.  It  is  not,  I  think,  reason- 
able to  suppose,  when  the  language  used  is  ambiguous,  that  it 
was  intended  that  the  ship-owner  should  not  be  liable  for 
thefts  by  one  of  the  crew  or  persons  on  board.  The  ship- 
owner must  protect  himself,  if  he  intends  this,  by  the  use, of 
unambiguous  language.  I  say  nothing  as  to  whether  barratry 
can  include  theft  by  one  of  the  crew,  because  there  were  pas- 
sengers on  board,  and  therefore  the  theft  was  not  necessarily 
committed  by  one  of  the  crew,  but  might  have  been  committed 
by  one  of  the  passengers."  The  loss  was  therefore  held  not 
to  be  within  the  exception. 

§  2775.  Same  suiject. —  But  in  Spinetti  v.  Steamship  Com- 
pany,' two  boxes  of  specie  had  been  shipped  under  a  bill  of 
lading  providing  that  the  carrier  should  not  be  liable  for  losses 
from  "  theft  on  land  or  afloa;t,"  "  barratry  of  master  or  mar- 
iners," "  any  act,  neglect  or  default  of  the  pilot,  master,  mar- 
iners, engineers,  servants  or  agents  of  the  company,"  and 
others.  On  the  voyage  a  large  sum  was  abstracted  from  one 
of  the  boxes,  and  there  was  evidence  tending  to  show  that  it 
had  been  taken  by  the  purser,  and  the  question  was  whether 
the  loss  was  within  the  exceptions  or  either  of  them,  and  it 
was  held  that  it  was.  The  purser,  the  court  held,  was  a  mar- 
iner, and  the  loss  was  within  the  exception  of  losses  by  "  bar- 
ratry of  master  or  mariners,"  as  it  "  is  well  established  that 
the  term  '  barratry '  includes  theft  and  embezzlement  by  the 
crew."  ^  And  even  if  the  purser  were  not  a  mariner,  it  was 
held  that  the  loss  fell  clearly  within  the  exception  of  "  theft 
on  land  or  afloat,"  and  the  construction  put  upon  the  terms 
"  theft "  and  "  thieves  "  in  the  English  cases  cited  in  the  two 
preceding  sections  was  disapproved.' 

180  N.  y.  71,  revereing  s.  a  14  a  Atlantic  Ins.  Co.  v.  Storrow,  5 
Hun,  100.  Paige,  285;    American   Ins.  Co.  v. 

2  Citing  American  Ins.  Co.  tt  Bryan,    Bryan,  1  HiU,  25;  s.  g  26  Wend. 
1  Hill,  25;   s.  0.  26  Wend.  563;   1    563,  were  cited  and  relied  upon. 
PhilL  on  Ins.  1071.  Upon  the  point  that  the  purser  was 
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§  277c.  By  ivhatlutv  contract  is  toie  construed. —  The  ques- 
tion, by  what  law  the  contract  is  to  be  construed,  is  an  inter- 
esting and  important  one,  but  as  the  whole  matter  has  been 
considered  in  a  previous  chapter,  the  question  will  not  be  re- 
viewed here.' 

§  278.  The  consideration  necessa/ry  to  upliold  such  contracts. 
But,  like  aU  contracts,  in  order  to  be  binding  upon  those  who 
enter  into  them,  those  which  are  entered  into  by  the  carrier 
and  his  employees  must  be  upheld  by  some  consideration.  So 
far  as  the  carrier  is  concerned,  the  consideration  consists  in 
the  diminution  of  the  risk  which  he  assumes.  But  the  con- 
sideration derived  from  the  agreement  by  the  owner  of  the 
goods  is  not  always  so  apparent.  As  the  common  carrier  is 
bound  to  carry  without  any  contract  limiting  his  liability,  and 
may  be  compelled  to  do  so  when  his  compensation  is  tendered, 
his  mere  agreement  to  carry  does  not  furnish  a  consideration 
for  the  agreement  to  limit  his  liability,  and  if  his  rate  of  com- 
pensation were  so  fixed  by  law  that  he  could  charge  neither 
more  nor  less  than  a  given  amount  for  the  service  which  is 
required  of  him,  it  would  be  dilRcult  to  find  in  the  contract 
to  carry  for  the  legal  rate  any  consideration  which  could  make 
such  contract  obligatory  upon  his  enaploj'^er.  But  such  is  not 
the  case,  and  the  compensation  for  the  service  of  the  carrier 
is  always  subject  to  the  agreement  of  the  parties.  The  law, 
therefore,  will  presume  that  in  fixing  the  amount  of  compensa- 
tion which  he  is  to  receive,  something  has  been  allowed  to  his 
employer  in  the  way  of  a  reduced  rate  as  the  consideration  to 
him  for  agreeing  to  a  reduced  responsibility  on  the  part  of  the 
carrier.  This  objection  to  the  contract  exempting  the  carrier 
from  liability  for  losses  by  fire  was  made  in  York  Company 
13.  Central  Railroad,^  and  was  answered  by  the  court  by  the 
remark  "  that  there  is  no  evidence  that  a  consideration  was 
not  given  for  the  stipulation.     The  company  probably  had 

a  "mariner,"  the  court  cited  In  re  Boehm  v.  Combe,  2  Maule  &  SeL 

Hayes,  2  Curteis  Ec.  338 ;  McLachlan  172. 

on  Shipping,  146,  148;  The  Gratitu-  iSee  ante,  §§  140-1440. 

dine,  B  C.  Eob.  240,  247;  The  Jane  2  3  Wall.  107.    A  sufficient  consid- 

and  Matilda,  1  Hagg.  Adm.  187,  190 ;  eration  will  be  presumed  in  the  ab- 

Smith  V.  Sloop  Pekin,  Gilpin,  203 ;  sence  of  evidence.    Louisville,  etc.  R. 

Bouvier's  Law  Diet  tit  "  Mariner ;  "  Co.  v.  Oden,  80  Ala.  38. 
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rates  of  charges  proportioned  to  the  risks  they  assumed  from 
the  nature  of  the  goods  carried,  and  the  exception  of  the  losses 
by  fire  must  necessarily  have  affected  the  compensation  de- 
manded. Be  this  as  it  may,  the  consideration  expressed  was 
sufficient  to  support  the  entire  contract  made."  But  there  is 
no  necessity  for  resorting  to  any  such  presumption.  The  par- 
ties being  left  free  to  make  their  own  contract,  and  having 
agreed  that  in  consideration  of  the  payment  of  a  certain  price 
by  one,  certain  services,  upon  stipulated  terms  as  to  responsi- 
bility, shall  be  performed  by  the  other,  neither  can  allege  that 
as  to  him  there  was  no  consideration.  Such  is  the  general 
rule  as  to  contracts,  and  no  reason  is  seen  why  it  should  not 
apply  to  those  between  carriers  and  their  employers,  so  long 
as  they  are  permitted  to  make  their  own  terms.' 

§  279.  Contract  must  have  a  fai/r  construction. —  The  intent 
of  the  parties  to  such  contracts  is,  of  course,  as  in  aU  other 
cases,  to  be  gathered  from  the  whole  instrument.  But  this 
general  rule  of  construction,  when  applied  to  the  contracts  of 
carriers  with  their  employers,  especially  when  such  contracts 
are  created  by  the  acceptance  of  their  carefully  prepared  re- 
ceipts, is  to  be  understood  with  the  qualification  just  stated, 
that  when  their  meaning  is  doubtful  or  ambiguous,  that  con- 
struction will  be  put  upon  them  which  is  less  favorable  to  the 
carrier,  and  that  their  language,  in  order  to  exclude  his  habil- 
ity,  should  be  clear,  and  its  meaning  unmistakable.  But  while 
care  is  to  be  taken  not  to  extend  their  meaning  so  as  to  em- 
brace immunity  which  was  never  intended,  it  is  equally  impor- 
tant to  guard  against  the  other  extreme  of  excluding  risks 
which  are  fairly  embraced.  Examples  have  b^en  given  in 
which  the  courts  have  put  upon  them  the  very  narrowest  con- 
struction which  their  terms  would  justify,  especially  when  the 
effort  has  been  on  the  part  of  the  carrier  to  screen  himself 
from  the  consequences  of  negligence,  or  to  thrpw  the  whole 
risk  upon  his  employer.  Such  cases  show  the  inclination  of 
the  law,  even  while  it  permits  him  to  contract  for  a  limited 
liability,  to  look  with  some  jealousy  upon  such  contracts.  This 
no  doubt  grows,  in  part,  out  of  the  fact  that  they  are  almost 
universally  in  the  terms  prepared  by  the  carrier  himself,  and 

1  Nelson  v.  Railroad,  48  N.  Y.  498. 
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are  rarely  if  ever  scrutinized  by  those  who  intrust  their  goods 
to  him ;  and  certainly  this  is  a  potent  reason  why  nothing 
which  is  not  clearly  expressed  should, be  understood  in  his 
favor. 

§  280.  Carrier  liable  notwithstanding  exemption  if  the  loss 
le  the  result  of  his  negligence. —  Whenever  the  carrier  claims 
exemption  from  liability  by  virtue  of  his  contract,  if  it  appear 
that  the  loss  occurred  from  his  negligence,  even  though  it  be 
from  a  cause  excepted  in  the  contract,  he  will  be  liable  for  the 
loss  notwithstanding  the  contract,  unless  liability  for  loss  by 
negligence  be  distinctly  excepted,  whenever  by  the  rules  of 
law  that  may  be  done,  as  in  England  and  some  of  the  Amer- 
ican states.'  If,  for  instance,  the  contract  should  exempt  him 
from  liability  for  losses  by  fire,  and  it  should  be  made  to  ap- 
pear that  the  fire  was  the  result  of  his  negligence,  or  that  it 
might  with  proper  diligence  have  been  extinguished  before  the 
damage  was  done,  he  will  be  held  liable.  The  cases  upon  this 
subject,  where  the  loss  has  occurred  from  fire  occasioned  or 
not  prevented  by  the  negligence  of  the  carrier,  are  numerous.^ 
Ifeghgence  and  misfeasance  universally  deprive  the  carrier  of 
all  advantage  which  he  might  have  otherwise  derived,  either 
from  defenses  based  upon  inevitable  accident,  the  act  of  God, 
or  contract,  unless  such  contract  cover  his  negligence;  and 
even  then  it  will  not  avail  him  unless,  as  we  have  seen  by  the 
law  of  the  particular  country,  such  exemption  is  considered 
just  and  reasonable. 

§  280a.  Or,  though  exemption  from  negligence  sustained,  if 
loss  occasioned  hy  misfeasance. —  And  even  though  the  law, 
as  in  some  states,  permits  exemption  by  contract  from  the  re- 
sults of  negligence,  the  contract  cannot  avail  if  the  act  of  the 
carrier  or  his  servants  amounts  to  misfeasance.  But "  it  would 
be  trifling  with  contracts  deliberately  made  by  shippers,  and 
the  decisions  of  our  courts,  and  saying  in  effect  that  they  could 
not,  by  any  contract,  limit  or  restrict  their  common-law  liabil- 
ity, to  hold  that  by  calling  ordinary  neglect,  from  which  a  loss 

'  See  the  cases  cited  in  §  260,  ante.    Nav.  Co.  v.  Merchants'  Bank,  6  How. 

2  Montgomeiy,  etc.  '&.  'R,  v.  Ed-  344 ;  Railroad  Co.  v.  Reeves,  10  Wall, 
mends,  41  Ala.  667 ;  York  Company  176 ;  Lamb  v.  Railroad,  46  N.  Y.  271 ; 
V.  Cent  R.  R.,  3  Wall.  107;  Stein weg  Erie.  Railroad  v.  LOckwood,  28  Ohio 
V.  RaUroad,  43  N.  Y.  123;  N.  J.  S.    St  358.    See,  also,  ante,  §  2486. 
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ensues,  '  misfeasance,'  or  'an  abandonment  of  the  character  of 
carriers,'  the  limitation  was  nullified  and  the  full  common-law 
liability  established.  The  act  which  will  deprive  the  carrier 
of  the  benefit  of  a  contract  for  limited  liability  fairly  made 
must  be  an  afiirmative  act  of  wrong-doing,  not  merely  ordi- 
nary neglect  in  the  course  of  the  bailment.  It  need  not  nec- 
essarily be  intentional  wrong-doing,  but  the  mere  omission  of 
ordinary  care  in  the  safe-keeping  and  carriage  of  goods  is  not 
the  misfeasance  intended  by  the  authorities."  * 

§  2805.  Or  if  he  depa/rted  from  stipulated  method  of  trans- 
portation.—  So,  if  the  carrier  depart  from  the  stipulated  method 
of  transportation,  his  contract  for  exemption  will  not  avail 
him,  but  during  such  departure  he  will  be  subject  to  his  com- 
mon-law responsibility  for  losses  then  occurring.^ 

Thus,  if  he  stipulates  for  transportation  entirely  by  rail,  but 
carries  part  of  the  way  by  steamboat ; '  or  if  he  agrees  to  carry 
by  canal,  but  sends  the  goods  by  sea ;  *  or  if  he  undertakes 
that  the  goods  shall  go  through  without  change  of  cars,  but 
transfers  them  on  the  way,*  he  will  be  liable,  notwithstanding 
his  contract  for  exemption,  for  injuries  happening  during  such 
deviation. 

So  if  the  carrier  discriminates  against  the  shipper  in  the 
time  or  rapidity  of  forwarding  his  goods,*  or  fails  to  care  for 
the  goods  as  he  agreed,'  he  will  lose  the  benefit  of  exemptions 
which  otherwise  might  have  protected  him. 

§  281.  Exceptions  to  liability  in  the  Mils  of  lading  of  car- 
riers hy  water. —  Something  remains  to  be  said  in  this  chapter 
upon  the  subject  of  the  exceptions  always  to  be  found  in  the 
bills  of  lading  of  carriers  by  water,  and  which  are  peculiar  to 
them.  From  the  remotest  times,  and  long  before  carriers  by 
land  had  begun  to  put  any  limit  upon  their  common-law  ha- 

1  Magnin  v.  Dinsmore,  70  N.  Y.  410.        » Maghee  v.  Eailroad  Co.,  45  N.  Y. 

2  Eobinson  v.  Transportation  Co.,    514 ;  post,  §§  315,  316. 

45  Iowa,  470 ;    Hand  v.  Baynes,   4  <  Hand  v.  Baynes,  supra. 

Whai-t  204 ;  Collins  v.  Railroad  Co.,  5  Robinson  v.  Transportation  Ca, 

11  Excheq.  790;   Galveston,  etc.  R.  mpra. 

Co.  V.  Allison,  59  Tex.  193 ;  Graham  6  Keeney  «.  Raih-oad  Ca,  47  N.  Y. 

V.  Davis,  4  Ohio  St.  862 ;    Sleat  v.  525. 

Flagg,  5  B.  &  Aid.  842 ;  Goodrich  v.  '>  Hunnewell  v.  Taber,  3  Spitigue,  1. 

Thompson,  44  N.  Y.  824 ;  post,  §§  814- 

316. 
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bility  by  contract  or  notice,  it  had  become  pommon  for  car- 
riers by  sea  to  provide  for  themselves  a  somewhat  more  exten- 
sive protection  than  was  allowed  them  by  the.  exceptions  of 
what  were  known  as  the  acts  of  God  and  of  the  king's  enemies, 
the  benefit  of  which  the  law  always  allowed  them,  as  we  h&ve 
seen,  by  inserting  in  their  bills  of  lading  exceptions  also  of  the 
perils  or  dangers  of  the  seas ;  and  this  limitation,  of  theii-  lia- 
bility by  contract  to  this  extent  with  their  employers  became 
at  length,  from  long  usage,  one  of  their  conceded  rights.  And 
when  the  carrying  business  upon  rivers  and  other  internal 
bodies  of  water  became  of  suilicient  importance  to  demand 
it,  the  words  were  extended  so  as  to  include  not  only  the  perils 
and  dangers  of  navigation  upoil  the  high  seas,  but  also  of 
river  and  other  water  navigation.' 

§  282.  Scmie  subject  —  Perils  of  the  sea  —  Dangers  of  navlr 
gation. —  This  exception  is  one  of  the  highest  importance  to 
carriers  upon  the  rivers  of  this  country,  especially  upon  our 
western  rivers,  vvhich,  owing  to  continually  shifting  currents 
and  other  unexpected  obstructions  to  their  navigation,  make 
the  carrying  business  upon  them  more  than  ordinarily  danger- 
ous ;  and  for  this  reason,  as  we  have  seen,  some  of  the  courts 
have  held  that  losses  occurring  in  their  navigation  from  such 
causes  come  within  the  exceptions  of  the  acts  of  God  from 
which  the  carrier  is  protected  independently  of  contract.  "  It 
is  to  be  observed,"  say  the  court  in  Steamboat  Company  ads. 
Bason,^  "  that  in  Our  river  navigation,  owing  to  forests  upon 
their  banks  and  frequent  inundations,  hidden  snags  frequently 
occur  and  constitute  a  danger  peculiar  to  rivers  so  situated ; 
and  from  the  frequent  shiftings  of  these  snags  and  their  re- 
currence from  freshets,  they  constitute  in  our  rivers  an  instance 
of  the  aotus  Dei  which  skill  and  experience  cannot  guard 
against."    Hence  the  provision-  against  the  dangers  of  navi- 

'The  earliest  mention  of  the  ex-  166,  contains  exceptions  of  "the  act 

ception  of  the  perils  of  the  sea  in  a  of  God,  the  king's  enemies,  fire,  and 

bill  of  lading  or  charter-party  is  said  all  and  every  other  da'-gers  and  ac- 

to  he  in  Pickering  v.  Barkley,  Style,  cidents  of  the  seas,  rivers  and  navi- 

133,  which  is  copied  in  full,  ante,  gation  of  whatever  nature  and  kind 

§  205.  soever."    Abbott  on  Ship.  333. 

The  English  biU  of  lading,  as  it  is        «  Harper,  Law,  363. 
called  in  Laveroni  v.  Drury,  8  Exch. 
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gation  is  never  omitted  from  the  bills  of  lading  of  those  en- 
gaged in  transporting  goods  upon  our  rivers. 

§  283.  Same  subject — Perils  of  the  sea,  etc.,  not  synonymous 
with,  act  of  God,  etc. —  Such  exceptions  are  by  no  means  syn- 
onymous with  those  of  the  acts  of  God  and  of  the  king's  ene- 
mies. They  have  a  more  extensive  signification,  and  include 
many  perils  which,  according  to  the  construction  which  has 
been  given  to  those  words,  would  not  come  within  the  meaning 
of  the  acts  of  God  or  of  the  king's  enemies.^  They  include  many 
casualties  which  the  agency  of  man  has  concurred  in  produc- 
ing, which,  as  we  have  seen,  would  preclude  them  from  being 
treated  as  the  acts  of  God.  Thus,  disasters  from  collisions, 
where  the  carrier  who  claims  exemption  from  liability  from 
the  loss  thereby  occasioned  by  reason  of  such  an  exception  in 
his  contract  is  not  in  fault,  are  held  to  be  embraced  in  the 
meaning  of  the  term  "the  dangers  of  navigation.'"*  But  if 
such  loss  might  have  been  avoided  by  the  exercise  of  any  rea- 
sonable skill  or  diligence  at  the  time  when  it  occurred,  it  is 
not  to  be  deemed  in  the  sense  of  the  phrase  such  a  loss  by  the 
perils  of  navigation  as  will  exempt  the  carrier  from  liabihty, 
but  rather  as  a  loss  attributable  to  his  negligence.'  And  when 
a  ship  was  run  down  in  open  daylight  and  in  moderate  weather 
by  one  or  two  other  ships  sailing  in  an  opposite  direction  to 
.  her,  but  under  such  circumstances  that  no  blame  could  be  at- 
tached to  any  of  the  vessels,  the  accident  was  held  to  have 
happened  by  a  peril  of  the  sea,  and  to  come  within  the  excep- 
tion.* 

§284.  Same  subject — What  included — Illustrations.— So 
where  the  master  of  a  vessel  on  a  foggy  night,  in  entering  a 
port,  mistook  the  signal  lights  and  ran  his  vessel  aground, 


1  Gordon  v.  Buchanan,  6  Yerg.  71 
McArthur  v.  Sears,  21  Wend.  190 
Hays  V.  Kennedy,  41  Penn.  St  378 
Williams  v.  Branson,  1  Murphey,  417 


Garston  Ca  v.  Hiokie,  18  Q.  B.  Div. 
17. 

'Hays  V.  Kennedy,  41  Penn.  St 
supra;  Whitesidesu  Thurlkill,  supra; 


Whitesides  v.  Thurlkill,  12  Sm.  &  M.  Abbott  on  Ship.  240;  Story  on  Bail 

599;  Garrison  v.  Insurance  Co.,   19  §  514;    Costlgan   v.  Transportation 

How.  312;  Story  oil  Bail.  §  512;  The  Ca,   83  Mo.  App.  269;  Woodley  ». 

•Schooner    Reeside,     2    Sum.     567;  Michell,   11   Q.   B.   Div.  47;  Nill  v. 

Plaisted  v.  Navigation  Co.,  27  Me.  Sturgeon,  28  Mo.  328. 
132.                ■  4Buller  v.  Fisher,  3  Esp.  67. 

2  The  Xantho,  12  App.  Cas.  503: 
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whereby  the  cargo  was  damaged,  a  misfortune  happeHing 
under  almost  precisely  tKe  same  circumstances  which  were 
held  in  McArthur  v.  Sears '  not  to  be  attributable  to  the  act 
of  God,  and  for  which,  therefore,  the  carrier  in  that  case  was 
held  liable,  it  was  held  that  he  was  protected  from  liability 
by  the  clause  in  his  bill  of  lading  providing  against  the  perils 
of  navigation.^ 

§  285.  Same  subject — Jettison,  wlien  included. —  So  a  jetti- 
son made  necessary  by  a  tempest  is,  in  ordinary  cases,  a  loss 
by  the  perils  of  the  sea.'  But,  if  it  be  rendered  necessary  by 
any  fault  of  the  master  or  owners  of  the  vessel,  it  will  be  at- 
tributed to  such  fault  and  not  to  the  peril  of  the  sea,  though 
the  latter  may  cause  the  immediate  necessity  for  it.  And  in 
the  case  in  which  this  was  held  the  carrier  was  held  to  have 
been  in  fault,  because  in  the  night  and  in  a  fog  he  entered  by 
mistake  the  wrong  port,  supposing  it  to  be  the  port  of  destiiiar 
tion,  when  he  could  with  safety  have  remained  outside  until 
morning.  Being  in  doubt,  prudence  should  have  restrained 
him  from  entering  the  port  until  morning ;  and  having  ven- 
tured in  and  grounded  in  the  night,  which  made  the  jettison 
necessary,  he  could  derive  no  benefit  from  such  a  clause  in  his 
bill  of  lading.*  To  the  same  effect  is  the  case  of  The  Dela- 
ware,' in  which  it  was  shown  that  the  goods  were  jettisoned 
in  a  storm,  and  the  carrier  claimed  exemption  from  liability 
under  the  clause  in  his  biU  of  lading  excepting  losses  from  the 
perils  of  the  sea.  But  it  also  appearing  that  the  goods,  with- 
out the  consent  of  the  shipper,  had  been  stowed  on  deck,  con- 
trary to  the  duty  of  the  carrier,  he  was  allowed  to  take  no 
benefit  from  the  exception. 

§  286.  Same  subject  —  Hidden  obstructions. —  So  if  an  ob- 
struction be  recently  placed  in  a  navigable  stream  and  be  hid- 
den and  unknown,  such  as  no  human  prudence  or  foresight 
could  have  guarded  against,  and  the  carrier's  boat  be  run  upon 
it  and  sunk,  he  will  be  protected  by  the  exception  of  the  dan- 
gers of  navigation  in  his  biU  of  lading.^    And  under  a  bill  of 

'  21  Wend  190.  *  The  Portsmouth,  9  Waa  683. 

2  The  Juniata  Paton,  1  Biss.  15.  5 14  WalL  579. 

3  GiUett  V.  Ellis,  11  lU.  579 ;  Law-  «  Johnson  v.  Friar,  4  Yerg.48 ;  Gbr- 
rence  v.  Minturn,  .17  How.  100 ;  The  don  v.  Buchanan,  5  id.  71 ;  Chouteaux 
Bergenseron,  36  Fed.  Eep.  700.  v.  Leech,  18  Pa.  St  224. 
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lading  for  goods  to  be  delivered  in  good  condition,  "  the  dam- 
ages of  the  seas  and  fire  only  excepted,"  the  carrier  is  not 
liable  for  a  loss  of  the  goods  occasioned  by  the  striking  of  his 
boat  on  a  hidden  obstruction  of  recent  origin  in  the  channel 
of  the  river,  causing  it  to  sink  while  being  towed  upon  the 
river,  without  fault  or  negligence  on  his  part.  Such  an  ob- 
struction, it  was  said,  was  a  peril  of  the  sea.^ 

§  287.  Same  svhject — Otlier  perils. —  In  the  case  of  The 
Washington  Insurance  Company  v.  Eeed,^  after  stating  the  law 
to  be  that  the  perils  of  the  seas  which  constitute  a  part  of  the 
risks  in  almost  every  marine  policy  comprehend  those  of  the 
winds,  waves,  lightning,  rocks,  shoals,  collision,  and,  in  general, 
all  causes  of  loss  and  damage  to  the  property  insured,  arising 
from  the  elements  and  inevitable  accidents,  the  court  held  the 
underwriters  of  a  policy  insuring  goods  upon  a  flatboat  against 
the  perils  of  the  river  liable  for  damage  caused  by  the  waves 
made  by  a  steamboat  passing  such  flatboat,  the  court  saying 
that  it  could  see  no  difference  in  reason,  so  far  as  it  concerned 
the  question  of  what  perils  were  included  in  the  exception, 
whether  the  waves  were  raised  by  human  or  by  natural  means. 
But  in  the  same  court  it  has  been  held  that,  when  the  carrier 
relies  upon  the  exception  of  the  dangers  of  the  river  in  his 
bill  of  lading,  he  must  show  that  the  highest  degree  of  skill 
and  care  was  exercised  by  him.'  And  in  Laurie  v.  Douglass,* 
it  was  held  that  the  breaking  of  a  rope  by  which  the  ship, 

1  Redpath  v.  Vaughan,  52  Barb.  489.  ppxils  of  the  sea  or  other  specified 

See,  also,  The  Fayorite',  3  Biss.  503 ;  perils    does   not   excuse  him  from 

Boyoe  v.  Welch,  5  La.   Ann.   633 ;  that  obligation  or  exempt  him  from 

Hibemia  Ins.  Co.  v.  St  Louis  Co.,  120  liability  for   loss    or  damage  from 

U.  S.  166 ;  Turnfiy  v.  Wilson,  7  Yerg.  one  of  those  perils  to  which  the  neg- 

340 :  Smyrl  v.  Niolan,  3  Bailey,  421.  ligence  of  himself  or  his  servants 

"30  Ohio,  199.  Losses  from  collis-  has  contributed."  Gray,  J.,  in  Liver- 
ion  or  stranding  are  within  the  perils  pool  St«am  Ca  v.  Insurance  Co., 
of  the  sea.  Liverpool,  etc.  Steam  supra,  citing  Navigation  Co.  v.  Bank, 
Co.  V.  Insurance  Co.,  129  U.  S.  397.  6  How.  344 ;  Express  Ca  v.  Kountze, 

8  Graham  v.  Davis,  4  Ohio  St  363.  8  Wall.  343 ;  Transportation  Co.  v. 

"The  ordinary  contract  of  a  earner  Downer,  11  Wall.  129;  Grill  v.  Screw 

does  involve  an  obligation   on  his  Co.,  L.  R  1  C.  P.  600 ;  s.  c.  L.  R  3 

part  to  use  (}ue  care  and  skill  in  navi-  C.  R  476 ;  The  Xantho,  L.  R  13  App. 

gating  the  vessel  and  carrymg  the  Caa.  503,  510,  515. 

goods  I  and,  as  is  eveiy  where  held,  *  15  M.  &  W.  746. 
an  exception  in  the  bill  of  lading  of 
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then  in  dock  and  unloading,  was  made  to  cant-  and  tiake  in 
water,  whereby  a  portion  of  her  cargo  was  damaged,  came 
within  the  exception  of  the  perils  of  the  seas  in  her  bill  of 
lading. 

§288.  Same  subject — Other  perils  —  Fi/re  not  included.— 
Losses  by  fire,  though  it  may  be  accidental,  do  not  come 
within  the  exception  of  the  perils  or  dangers  of  the  seas  in 
bills  of  lading,'  though  this  and  other  losses  may  be  excluded.^ 
And  the  fact  that  fire  produces  the  motive  power*  of  the  vessel 
makes  no  difference.'  Nor  does  the  explosion  of  the  boiler  of 
a  steam  vessel  come  within  the  exception,*  though  it  has  been 
held  that  the  escape  of  steam  without  the  fault  of  the  officers 
of  the  boat,  whereby  mules  which  are  being  carried  as  freight, 
and  which  were  properly  stationed  on  the  boat,  were  injured, 
came  within  the  meaning  of  the  exception  of  the  perils  of 
navigation.'  And  where  the  carrier  of  cattle  put  them  in  a 
lighter  to  belauded,  which  was  the  customary  mode,  confining 
them  by  a  chain  running  fore  and  aft,  to  which  they  were 
tied,  and  before  they  could  be  landed  they  became  violent, 
broke  the  chain  and  some  of  them  were  drowned,  the  loss  was 
held  to  have  been  by  the  perils  of  the  sea.° 

'New  Jersey  Steam  Nav.  Co.  v.  3  C.  P.  TUv.  434.    So  of  breakage  or 

Merchants'  Bank,  6  How.  344 ;  Gai--  drainage.    The  Bitteme,  35  Fed.  Rep. 

rison  v.  The  Memphis  Ins.  Co.,  19  id.  937.     So  loss  from  fire  "  at  any  time 

313;  Parsons  v.  Monteath,  13  Barb,  or  place"  before  or  after   loading. 

353;  Swindler  v.  HiUiard,  3   Eich.  The  Egypt,  35  Fed.  Eep.  830;  HaU  v. 

286.  Railroad  Co.,  14  Phila.  414;  Scott  r;. 

2  Losses  from   sweating,  heating,  Steamship  Co.,  19  Fed.  Rep.  56 ;  Little 

etc.,  may  be  provided  against  if  car-  Miami  R.  Co.  v.  Wetmore,  19  Ohio  St. 

rier  not  negligent    The  Portuense,  110. 

35  Fed.  Eep.  670;  The  Keystone,  31  SNew  Jersey  Steam  Nav.   Co.  v. 

Fed.  Eep.  412 ;  The  Jefferson,  id.  489 ;  Merchants'  Bank,  supra;  Hale  v.  The 

Wolfe  V.  The  Vaderland,  18  Fed.  Rep.  N.  J.  Steam  Nav.  Co.,  15  Conn.  539 ; 

739.    So  a  loss  by  leakage  may  be  Singleton  v.  HiUiard,  1  Strob.  Law, 

provided  against,  and  relieve  the  car-  303. 

rier  if  goods  were  properly  stowed  ^Bulkley  v.  The  Nailmkeag,  ■  eta 

(The  Barracouta,  39  Fed.  Rep.  388),  Co.,  34  How.  386;  The  Mohawk.  8 

but  not  if  defectively  stored.    The  WalL  153 ;  McCall  v.  Brock,  5  Strob. 

Britannia,  34  Fed.  Rep.  906.  Leakage  Law,  119. 

means  leaking  of  the  cask  or  can  ^  Union  Ins.  Co.  v.  Groom,  4  B^isli, 

and  not  leaking  of  the  ship  (Hill  v.  389. 

Sturgeon,  38  Mo.  333),  nor  leaking  « Anthony  v.  .^tna  Ins.  Co.,  1  Abb. 

from  other  goods.    Thrift  v.  Youle,  Ct.  Ct  843. 
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§289.  Same  subject  —  How  question  determined. — These 
are  given  as  a  few  of  the  many  illustrations  which  might  be 
given  from  the  decided  cases  upon  this  subject.*  The  ques- 
tion, what  is  and  what  is  not  to  be  included  in  such  exceptions, 
has  perhaps  more  frequently  arisen  between  the  insurer  and 
the  insured  in  actions  upon  policies  than  between  the  carrier 
and  his  employer.  The  distinction  in  such  cases  is  that  the 
insurer  is  liable  at  all  events,  provided  the  danger  from  which 
the  loss  has  ensued  comes  within  the  terms  of  his  policy,  while 
the  carrier  is  not  liable  if  he  has  provided  against  his  liability 
for  the  loss  from  the  particular  cause  in  his  biU  of  lading, 
unless  it  can  be  shown  that  he  has  been  negligent  to  such  a 
degree  as  to  have  brought  about  the  loss  when  it  would  not 
otherwise  have  occurred,  or  has  been  remiss  in  his  duty  in 
endeavoring  to  avoid  it.  Otherwise,  it  is  presumed,  that  the 
construction  of  such  terms,  and  whether  a  particular  loss  falls 
within  them,  will  be  the  same  whether  the  question  be  upon 
a  policy  of  insurance  or  a  bill  of  lading.  What  they  mean 
cannot  of  course  be  exactly  determined,  nor  their  import  pre- 
cisely settled.^  The  most  that  can  be  said,  perhaps  is  that 
they  include  only  the  dangers  or,  accidents  of  navigation  upon 
the  seas  or  rivers,  or  other  inland  waters  which  are  not  em- 
braced by  the  well  known  exceptions  made  by  the  law  to  the 
carrier's  liability,  the  acts  of  God  and  the  public  enemy,  and 

1" Blowing"    of   bilge   water    is  (The  Chasca,  23 Fed.  Eep.  156),  and  so 

within  exemption  of  "blowing  "  and  is  leakage  (The  Blue  Jacket,  10  Ben. 

perils  of  the  sea.    East  Tennessee  R.  248 ;  Evans  v.  ^reckels,  45  Fed.  Rep. 

Co.  V.  Wright,  76  Ga.  532.    Loss  from  265) ;  and  the  breaking  of  the  tiller 

the  motion  of  the  boat  is  a  perU  of  rope  without  negligence  is  an  "  iin- 

the  sea  unless  caused  by  defective  avoidable   danger    of    navigation." 

stowaga    Christie  v.  The  Ci-aighton,  The  Morning  Mail,  17  Fed.  Eep.  545. 

41  Fed.  Rep.  62.    Sweating  of  a  cargo  Desertion  by  seamen  is  not  a  peril  of 

of  sugar  in  a  storm  is  a  sea  perD.  the  sea,  The  Ethel,  5  Ben.  154    Bur- 

Matthiessen  Co.  v.  Gusi,  29  Fed.  Rep.  den  of  px-oof  is  on  carrier  to  show 

'''94.  loss  to  be  within  exemption.   The  C. 

Damage  from  coal  dust  is  not  a  J.   Willard,  38  Fed.  Rep  759;  The 

perQ  of  the  sea  (Hills  v.  Mackill,  86  Thos.  Melville,  31  id.  486;  TheLydian 

Fed.   Rep.   702),  nor  is  an  injury  to  Monarch,  23  id.  298 ;  The  Sinnickson, 

cargo  by  rats.    The  Isabella,  8  ^en.  24  id.  304;  The  Polynesia,  16  id.  702. 

139.    Contra,  where  w^ter  admitted  But  see  The  Jefferaon,  81  Fed.  Eep. 

through  holes  made  by  rats,  Hamil-  489 ;  The  Stevenson,  17  id.  540. 

ton  V.  Pandorf,  12  App.  Cases,  518.  2  Story  on  Bail.  §  513. 
Shipping   water   is    a  pei-il   of  sea 
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are  yet  such  that  they  cannot  be  avoided  by  any  prudence  or 
foresight  or  ordinary  skill  on  his  part,'  and  that  they  exempt 
him  from  the  absolute  liability  of  the  common  carrier,  but  not 
from  the  consequences  of  a  want  of  that  reasonable  skiU,  dili- 
gence and  care,  the  absence  of  which  constitutes  what  is 
known  as  negligence. 


1  In  Garrison  v.  Memphis  Ins.  Co., 
19  How,  313,  the  language  used  is : 
"These  words  include  risks  arising 
from  natural  accidents  peculiar  to 
the  river,  which  do  not  happen  by 
the  intervention  of  man  nor  are  to  be 
prevented  by  human  prudence ;  and 
liave  been  extended  to  comprehend 
losses  arising  from  some  irresistible 
force  or  overwhelming  power  which 
no  ordinary  skiU  could  anticipate  or 
evade.  They  exonerate  a  carrier  from 
a  liability  for  a  loss  arising  from  an 
attack  of  pirates  or  f  x-om  a  collision 
of  ships  when  there  is  no  negligence 
or  fault  on  the  part  of  the  master  and 
crew.  Latterly  the  courts  have  shown 
an  indisposition  to  extend  the  com- 
prehension of  these  words.  The  de- 
struction of  a  vessel  by  worms  at  sea 
is  not  accounted  a  loss  by  the  perils 
of  the  sea ;  nor  was  a  damage  from 
bilging  arising  in  consequence  of  the 
insuflSciency  of  tackle  for  getting  her 
from  the  dock ;  nor  was  damage  oc- 
casioned to  a  vessel  by  her  props 
being  carried  away  by  the  tide  while 
she  was  undergoing  repairs  on  the 
beach,  excused,  as  falling  within  that 
exception."  And  in  the  case  of 
McArthur  v.  Sears,  21  Wend.  190, 
where  the  question  was  whether  the 
disaster  came  within  the  exception 
of  the  act  of  God,  there  being  no  bill 
of  lading,  Cowen,  J.,  after  discussing 
the  question,  goes  on  to  say :  "  There 
is  a  considerable  class  of  cases  arising 
upon  exceptions  in  bills  of  lading  of 
the  'perils  of  the  sea,'  where  in  addi- 
tion to  losses  from  natural  causes, 
those  arising  from  the  acts  of  third 


persons  are  sometimes  allowed  to 
come  within  the  terms.  Such  are 
losses  by  robbery  of  pirates.  Picker- 
ing V.  Barkley,  Style,  132 ;  2  Rolle's 
Abr.  248;  Buller  v.  Ksher,  Ab.  on 
Ship,  pt  3,  ch.  4,  §  3.  And  the  col- 
lision of  ships  without  the  fault  of 
either  party.  But  these  words  are 
evidently  of  broader  compass  than  the 
words  '  act  of  God ; '  and  although  it 
was  supposed  by  a  very  learned  judge 
that  they  were  but  commensurate 
(Gould,  J.,  in  WiQiams  v.  Grant,  1 
Conn.  487),  and  therefore  whatever 
was  a  peril  of  the  sea  would  excuse 
the  carrier  acting  under  his  general 
liability,  yet  it  is  evident  from  the 
cases  we  have  considered  that  they 
are  not  always  so.  The  distinction 
was  adverted  to  but  not  much  ex- 
amined by  Story,  J.,  in  The  Schooner 
Eeeside,  3  Sumn.  571.  The  case  of 
Aymar  i\  Astor,  6  Cowen,  866,  was  an 
action  on  a  bill  of  lading  excepting 
the  dangers  of  the  seas.  The  goods 
were  damaged  on  the  voyage  by  rats ; 
and  it  was  held  that  the  defendants 
having  taken  every  precaution  to 
avoid  their  depredations,  the  loss  was 
by  a  danger  of  the  sea  within  the 
policy.  This  case,  we  noticed  before, 
has  been  treated  as  tending  to  upset 
the  law  extending  the  imphed  liabil- 
ity of  common  carriers  to  the  water. 
The  case  itself  has  no  such  tendency." 
"  Cases  as  to  the  meaning  of  the  words 
'perils  of  the  sea'  often  arise  also 
upon  policies  of  insurance.  For  in- 
stance, it  was  held  that  the  loss  of  a 
ship  by  the  sudden  impressment  of 
sailors  sent  on  shore  to  fasten  it  was 
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§  290.  Same  siibject —  Carrier  liable,  iiottvitlistaiiding  ex- 
ception, for  loss  from  theft,  embezzlement,  robbery,  etc.—  Con- 
sequently, notwithstanding  these  exceptions  in  his  bill  of 
lading,  the  carrier  remains  liable  for  embezzlement,  theft,  rob- 
bery, the  violence  of  mobs  and  depredators,  provided  they  are 
not  pirates,  in  the  same  manner  as  he  would  have  been  with- 
out them,  losses  from  such  causes  arising  entirely  from  human 
agency,  and  being  such  as  may  be  provided  against..  In  King 
V.  .Shepherd,'  a  box  of  sovereigns  was  shipped  under  a  bill  of 
lading  containing  the  usual  exceptions  against  the  perils  of  the 
seas.  The  vessel  was  wrecked  dn  the  voyage  and  the  box  was 
stolen ;  and  it  was  held  that  the  master  and  owners  were  re- 
sponsible for  its  value,  theft  and  robbery  being  perils  of  the 
seas  only  when  committed  by  pirates,  but  not  where  commit- 
ted by  persons  coining  to  the  ship  when  she  was  not  upon  the 
high  seas  or  by  those  on  board.  Nor  are  depredations  upon  a 
cargo  by  passengers  and  crew  in  consequence  of  scarcity  of 
provisions,  owing  to  the  length  of  a  voyage,  perils  of  the  sea. 
In  the  case  of  The  Gold  Hunter,^  it  appeared  that  owing  to  the 
length  of  the  voyage,  the  ship's  provisions  became  so  scarce 
that  the  crew  and  passengers  had  to  be  put  upon  half  rations, 
which  caused  the  passengers  to  become  so  ungovernable  that 
they  could  not  be  restrained  from  seizing  upon  and  consuming 

a  loss  within  the  policy.  Hodgson  v.  without  his  fault,  run  down  by  an- 
Malcolm,  5  Bos.  &  P.  336.  Yet  it  other,  is  an  instance  in  which  the 
seems  clear,  on  the  cases,  that  such  rule  in  respect  to  the  special  excep- 
an  act  could  not  be  received  to  ex-  tion  in  a  bill  of  lading  has  been  ap- 
empt  a  common  carrier  either  as  the  pUed  to  the  carrier's  general  hability. 
act  of  God  or  of  the  enemies  of  the  There  may  be  otlier  cases  of  a  like 
stata  It  may  be  irresistibla  So  we  character ;  but  it  seems  clearly  to 
have  seen  of  many  acts  merely  hu-  me,  from  authorities  I  have  been  able 
man;  stiU  they  may  be  coUusively  to  consult,  that  the  expression 'perils 
committed.  The  carrier  may  collude  or  dangers  of  the  sea,'  or  'dangers  of 
with  the  press  gang  as  well  as  with  the  river,'  etc.,  will  be  found  to  allow, 
robbers  or  illegal  kidnapers.  The  in  several  cases,  human  agency  and 
difficulty  returns  therefore ;  if  we  re-  other  causes  to  excuse  a  loss  which 
ceive  the  immediate  agency  of  third  cannot  be  allowed  in  favor  of  corn- 
persons  in  any  shape,  we  open  the  very  mon  carriers  without  giving  up  the 
'  door  for  collusion  which  has  denied  rigorous  obligation  imposed  upon 
an  excuse  by  reason  of  theft,  robbery  them  by  the  policy  of  the  law." 
and  fire.  Marsh  ads.  Blythe,  1  Nott  '  3  Story,  849. 
&  McCord,  170,  which  held  it  a  de-  2 1  Bl.  &  H.  300. 
fense  that  the  carrier's  vessel  was, 
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a  portion  of  the  freight.    It  was  nevertheless  held  that  the 
master  and  owners  of  the  vessel  were  liable. 

§  290a.  8ame  stibject  —  Carrier  liable  notwithstanding  ex- 
emption if  loss  caused  by  negligence. —  And  in  accordance  with 
the  general  rule  these  exemptions  will  afford  the  carrier  no 
protection  where  the  loss  was  caused  by  the  negligence  of 
hunself  or  his  servants.' 


•Thus  a  stipulation  in  a  bill  of  lad- 
ing exempting  the  owner  from  lia- 
bility for  losses  caused  by  vermin 
will  not  excuse  him  for  a  loss  from 
rats  if  he  negligently  omitted  to 
fumigate  his  ship.  Stevens  v.  Navi- 
gation Co.,  39  Fed.  Rep.  562. 

So  a  vessel  is  liable,  notwithstand- 
ing exemption,  where  the  vessel  is 
stranded  because  a  hazardous  pas- 
sage was  unnecessarily  selected  (The 
Fred  H.  Bice,  40  Fed.  Rep.  690),  or 
the  master  neglects  usual  precautions 
(The  Montana,  17  id.  377);  and, 
though  perils  of  sea  are  provided 
against,  if  goods  are  injured  from 
water  Emitted  through  mistake  of 
offlcer  (The  Bergenseren,  36  Fed.  Rep. 


700),  or  other  negligence  (Norman  v. 
Binnington,  25  Q.  B.  Div.  475) ;  and, 
though  sweating  exempted,  if  caused 
by  defective  storage  (Paturzo  v.  Com- 
pany, 31  Fed.  Rep.  611 ;  The  Key- 
stone, 31  Fed.  Rep.  412;  Wolfe  v., 
Vaderland,  18  id.  733) ;  and,  though 
leakage  exempted,  if  caused  by  tam- 
pering with  cases  (The  Giglio,  31  Fed. 
Rep,  432),  or  bad  stowage  (The  Colon, 
9  Ben.  354). 

So  a  carrier  of  animals  will  be  lia- 
ble, though  loss  from  disease  ex- 
cluded, where  he  has  neglected  to 
clean  his  ship  after  carrying  sick 
animals.  Tattersall  v.  Steamship  Co., 
12  Q.  B.  Div.  397. 
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CHAPTER  VIII. 

OF  THE  CARRIER'S  DUTY  AS  TO  THE  TRANSPORTA- 
TION OP  THE  GOODS. 


§  291.    In  general 
291a.  General  nature  of  carrier's 
duty. 

292.  His  duty  to  provide  sufHcient 

means  of  conveyance. 

293.  Same  subject — Must  provide 

safe  and  suitable  vehicles. 
294    Same    subject  ^—  Spark-con- 
suming engines. 

295.  Same     subject   —   Exposed 

cars. 

295a.  Same  subject  —  Refrigerator 
cars. 

2955.  Same  subject  —  Open  and 
closed  cars. 

295c.  Same  subject  —  How  when 
shipper  selects  vehicles 
himself. 

295d.  Same  subject  —  Stational  fa- 
cilities —  Cattle-yards. 

296.  Duty .  of   carrier   to   accept 

goods  for  carriage. 

297.  He  must  early  for  all  alike, 

and    cannot  give    prefer- 
ences. 

298.  Same  subject 

299.  Same  subject  —  Duty  to  fur- 

nish facilities    to   express 
companies. 

300.  Same  subject 

300a.  Same  subject— The  "Express 
Cases  "  in  the  United  States 
supreme  court 

301.  Same  subject  —  Giving  pref- 

erence to  one  shipper  over 
another. 

302.  Same  subject —  Discrimina- 

tion in  ratek 


5  803.  Same  subject  —  The  English 
rula 

303a.  Same  subject — Statutory  reg- 
ulations —  The  Interstate 
Commerce  Act 

3036.  Same  subject  —  State  stat- 
utes. 

303c.  General  duty  as  to  stowage 
on  vessels. 

304  Same  subject  —  Stowage 
under  deck. 

305.  Same  subject  —  Stowage  on 

deck. 

306.  Same  subject 

307.  Samesubject — Damagefrom 

other  goods  stowed  in  hold. 

308.  Same  subject  —  Rule  as  to 

stowage  in  hold  confined 
to  vessels  on  seas  and  great 
lakes. 

309.  Same  subject  —  Inland  ves- 

sels subject  to  same  rule  as 
land  carriers. 

310.  Goods    must   be   carried  in 

usual  manner  or  according 
to  shipper's  directions, 

311.  Same  subject  —  Carrier  held 

liable  for  damages  from 
failura 

312.  Carrier's  duty  to  transport  by 

usual  routa 

313.  Same    subject  —  Choice  of 

route  when  one  is  danger- 
ous. 
813a.  Same  subject  —  Option  as  to 
routes  to  be  exercised  with 
regard  to  shipper's  inter- 
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§  314.  The  obligation  to  cany  in  the 
manner  provided  in  the 
contract. 

315.  Same  subject — Carrier  liable 

for  loss  if  contract  not  ob- 
served. 

316.  Same  subject 
316a.  Same  subject 

317.  Goods  must    be   carried   at 

and   within   time   agreed 
upon. 

318.  Same  subject  —  Illustrations. 

319.  Same  subject — Not  excused 

by  circumstances  beyond 

his  control. 
319a.  Same  subject — Shipper  must 

not  be  in  default 
319b.  Same  subject  —  Implied  au- 
thority of  agent  to  agree 

to  furnish  cars  on  given 

day. 
330.    Care  to  be  taken  of  goods  in 

case  of  delay  or  accident 

on  the  way. 
381.  Same  subject. 
323.    Same  subject  —  Care  to  be 

take  of  live  stock. 
332a.  Same  subject 
3226.  Same  subject 
323.    Same     subject  —  Duty    to 

avoid  injury. 
324    Same    subject  —  The    rule 

stated. 


§  325.    Carrier  not  bound  to  suspend 
journey  to  preserve  goods. 

326.  Same  subject 

327.  Preferences   may   be   given 

to  perishable  goods  already 
received. 
327a.  Preference  may  be  given  to 
preservation  of  life. 

328.  Time   within   which   goods 

must  be  carried. 

329.  Same  subject  —  What  time 

reasonable. 

330.  How  far  carrier  responsible 

for  unavoidable  delay. 

331.  Same   subject  —  What   will 

excuse  delay. 

333.  Same  subject  —  Other  illus- 
trations. 

333.  Same  subject  —  Circum- 
stances may  make  delay  a 
duty. 

384.  Same  subject  —  Delay  from 
strikes  or  riots. 

335.  Carrier  must  complete  car- 

riage when  cause  of  delay 
removed. 

336.  Same  subject 

337.  Power'  of  owner  to  change 

destination  —  Liability  for 
freight 
337a.  Eight  of  owner  to  terminate 
carriage  short  of  destina- 
tion. 


§  291.  In  general, —  Before  we  pass  to  a  consideration  of 
the  manner  in  which  the  final  act  of  the  carrier  in  respect  to 
the  baihnent,  which  consists  in  the  delivery  of  the  goods  to 
the  consignee,  is  to  be  performed,  some  other  duties  which 
grow  out  of  his  relation  to  them,  and  which  have  a  more  im- 
mediate connection  with  their  transportation,  claim  attention. 
If  we  suppose  the  goods  of  various  employers  to  have  been 
received  by  him,  and  to  be  in  his  custody,  awaiting  trans- 
portation by  him  to  their  various  destinations,  questions  may 
arise  as  to  the  order  in  which  they  shall  be  forwarded  in  case 
his  ineans  of  conveyance  are  inadequate  for  an  immediate  ship- 
ment of  them  aU ;  as  to  the  time  within  which  their  transit 
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must  be  commenced  in  order  that  their  dehvery  may  be  made 
within  the  reasonable  time  within  which  the  law  requires  it  to 
be  made ;  the  mode  of  carriage  and  the  manner  in  which  the 
goods  must  be  stowed  or  laden ;  and  the  degree  of  care  and 
attention  which  must  be  bestowed  upon  them  in  the  event  of 
the  many  accidents  which  may  happen  to  them  during  the 
carrier's  custody. 

§  291(j.  General  nature  of  carrier's  duty. — ^^"A  carrier's 
duty,"  it  is  said,i  "is  not  limited  to  the  transportation  of  goods 
delivered  for  carriage.  He  must  exercise  such  diligence  as  is 
required  by  law  to  protect  the  goods  from  destruction  and  in- 
jury resulting  from  conditions  which,  in  the  exercise  of  due 
care,  may  be  averted  or  counteracted.  He  must  guard  the 
goods  from  destruction  or  injury  by  the  elements ;  from  the 
effects  of  delays ;  indeed,  from  every  source  of  injury  which 
he  may  avert,  and  which,  in  the  exercise  of  care  and  ordinary 
intelligence,  may  be  known  or  anticipated.  Unknown  causes,  or 
those  which  are  inherent  in  the  nature  of  the  goods  and  can- 
not be,  in  the  exercise  of  diligence,  averted,  will  not  render 
the  carrier  liable.  The  nature  of  the  goods  must  be  consid- 
ered in  determining  the  carrier's  duty.  Some  metals  may  be 
transported  in  open  cars.  Many  articles  of  commerce,  when 
transported,  must'  be  protected  from  rain,  sunshine  and  heat, 
and  must  have  cars  fitted  for  their  safe  transportation.  Live 
animals  must  have  food  and  water  when  the  distance  of  trans- 
portation demands  it.  Fruit  and  some  other  perishable  arti- 
cles must  be  carried  with  expedition  and  protection  from  frost. 
So  the  carrier  must  attend  to  the  character  of  the  goods  he 
transports.  He  is  informed  thereof  by  inspection  of  the  freight 
bills  or  hj  other  papers  accompanying  the  shipment." 

§  292.  His  duty  to  provide  sufficient  means  of  conveyance.— 
The  first  duty  of  the  common  carrier,  who  holds  himseK  out 
to  the  public  as  ready  to  engage  in  the  carrying  business,  is  of 
course  to  provide  himself  with  reasonable  facilities  and  appli- 
ances for  the  transportation  of  such  goods  as  he  holds  himself 
out  as  ready  to  undertake  to  carry.  He  must  put  himself  in 
a  situation  to  be  at  least  able  to  transport  an  amount  of  freight 
of  the  kind  which  he  proposes  to  carry  equal  to  that  which 

1  Beck,  J.,  in  Beard  v.  Eailway  Ca,  79  Iowa,  518. 
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may  he  ordinarily  expected  to  seek  transportation  upon  Ms 
route ;  for,  while  the  law  will  sometimes  excuse  him  for  delay 
in  the  transportation,  and  even  for  a  refusal  to  accept  the 
goods  which  may  be  offered  for  carriage,  when  there  occurs 
an  unprecedented  and  unexpected  press  of  business,  it  will  not 
do  so  when  his  failure  or  refusal  results  from  his  not  having 
provided  himself  with  the  means  of  present  transportation 
for  all  who  may  apply  in  the  regular  and  expected  course  of 
business.  He  is  not  obliged  to  discriminate  in  favor  of  the 
business  of  one  station  to  the  prejudice  and  injury  of  the  busi- 
ness of  another  station  of  the  same  importance,'  nor  is  he 
bound  to  provide  in  advance  for  extraordinary  occasions  nor 
for  an  unusual  influx  of  business ;  neither  will  he  be  excused 
for  not  being  provided  with  a  sufficiency  of  conveyances  and 
other  means  for  the  transportation  of  that  which  he  may  rear 
sonably  expect  to  be  offered.  And  while  an  unusual  press  of 
business  may  justify  his  refusal  to  accept  the  goods  which  may 
be  offered,  if,  having  provided  himself  with  reasonable  facili- 
ties, he  finds  it  impossible  from  previous  engagements  to  com- 
mence its  shipment  according  to  the  usual  and  regular  course 
of  his  business,  yet,  if  he  do  accept  the  goods  without  notice 
to  the  shipper  of  the  circumstances,  and  obtaining  his  assent, 
either  express  or  implied,  to  the  delay,  he  becomes  bound  to 
carry  the  goods  within  a  reasonable  time,  and  he  will  not  be 
heard  to  say  that  his  dela-y  was  caused  by  such  a  contingency. 
He  must,  at  his  peril,  inform  the  shipper  of  the  necessary  delay ; 
and  even  though  it  may  occur  from  such  cause  upon  a  connect- 
ing route  over  which  he  has  bound  himself  to  carry  the  goods 
to  destination,  which  may  not  be  known  to  him  at  the  time  of 
their  acceptance,  he  is  liable  for  any  unreasonable  delay  in 
the  transportation,  and  such  unavoidable  difficulty,  though 
wholly  unknown  and  unanticipated,  will  not  excuse  him.^ 

'  Ayres  v.  Railway  Co.,  71  Wis.  373.  Heisk.  256 ;  Place  v.  Union  Ex.  Co., 

2  The  Toledo,  eta  R.  E.  r.  Lockhart,  3  Hilton,  19 ;  HI.  Cent  E.  R  v.  Waters, 

71  III  637 ;  The  Great  W.  etc.  R  R.  41  Dl.  73 ;  Great  W.  R  R  w  Hawkins, 

V.  Burns,  60  id.  384 ;  Galena,  etc.  R  R  18  Mich.  427 ;  Porcher  v.  Railroad,  14 

V.  Rae,  18  id.  488;  Wibert  v.  Railroad,  Rich.  (Law),  181 ;  Sager  v.  Railroad, 

12  N.  Y.  345 ;  s.  c.  19  Barb.  36 ;  East  31  Me.  228 ;  Empire  T.  Co.  v.  Wam- 

Tenn.  &  Ga.  R  R  u  Nelson,  1  Cold,  sutte  Oil  Co.,  63  Penn.  St  14;  Con- 

272;. (barter  v.  Peck,  4  Sneed,  203;  diet  v.  Railroad,  54  N.  Y.  500;   HI. 

Southern   Ex.    Co.    v.   Womaok,    1  Cent  KKv.  Cobb,  64  IlL  138;  Mich. 

339 


§  293.]  THE   LAW   OF   CAEEIEES. 

The  burden  of  proving  that  he  could  not  in  a  particular  in- 
stance furnish  the  cars  needed  without  jeopardizing  its  other 
business,  and  with  reasonable  diligence,  is  upon  the  carrier.' 
§293.  Same  subject  —  Must  provide  safe  and  suitable  vehv- 
cles.—  And  not  only  must  he  provide  himself  with  means  sufB- 
cient  to  transact  the  business  for  which  he  has  advertised 
and  held  himself  out  to  the  public  as  soliciting,  but  he  must 
provide  himself  with  means  of  transportation  safe  and  suit- 
able for  his  business  in  which  he  engages.  K"o  defect  in  any 
vehicle,  or  in  any  instrument  used  in  the  transportation  of 
goods,  can  excuse  the  common  carrier  from  his  common-law 
liability  to  be  answerable  for  the  safety  of  the  goods  at  all 
events,  except  when  the  loss  may  occur  from  the  act  of  God 
or  of  the  public  enemy.  He  can  guard  himself  against  re- 
sponsibility for  loss  or  damage  from  such  cause  only  by  con- 
tract ;  and,  as  we  have  seen,  if  the  accident  which  has  occa- 
sioned such  loss  or  damage  can  be  traced  to  his  negligence,  not 
even  his  contract  will  be  a  protection  to  him  except  in  those 
states  in  which  he  is  allowed  to  contract  for  exemption  from 
the  consequences  of  his  negligence ;  and  not  in  them,  unless 
such  contract  explicitljr  so  provides.  If  he  be  a  carrier  by 
water,  he  must  provide  himself  with  a  vessel  tight  and  staunch 
and  provided  with  all  tackle  and  apparel  of  every  kind  which 
may  be  in  use  by  those  skilled  in  the  business  and  which  may 
promote  the  safety  of  the  voyage.  It  is  a  part  of  the  con- 
tract on  the  part  of  every  owner  of  a  vessel  who  holds  him- 
self out  as  a  common  carrier,  that  his  ship  is  seaworthy.'    This 

Cent.  E.  R.  v.  Burrows,  33  Mich.  6 ;  that  day,  it  will  be  liable  to  him  in 

Ayres  v.  Railway  Co.,  75  Wis.  215.  damages.    Ayres  v.  Railway  Co.,  71 

It  is  no  excuse  for  not  having  nee-  Wis.  372. 
essary  faC|ilities  that  carrier  wished  2 "in  every  contract  for  the  car- 
to  use  its  rolling-stock  for  other  pur-  riage  of  goods  by  sea,"  says  Mr.  Jus- 
poses.  Ormsby  v.  Railway  Co.,  3  tice  Gray,  "unless  otherwise  ex- 
McCrary,  48.  pressly  stipulated,  there  is  a  warranty 
1  Ayres  v.  I&ilway  Co.,  71  Wis.  373.  on  the  part  of  tibe  ship-owner  that 
Where  a  shipper  makes  applicar  the  ship  is  seaworthy  at  the  time 
tion  for  cars  on  a  certain  day,  it  is  of  beginning  her  voyage,  and  not 
the  duty  of  the  carrier  to  advise  Viim  merely  that  he  does  not  know  her  to 
within  a  reasonable  time  if  it  will  be  be  unseaworthy,  or  that  he  has  used 
unable  to  furnish  them  at  that  tinie ;  his  best  efforts  to  make  her  sea- 
and  if  it  fails  to  do  so,  but  leads  the  worthy.  The  warranty  is  absolute 
shipper  to  rely  on  having  the  cars  on  that  the  ship  is,  or  shall  be,  in  fact 
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is  implied  by  the  law  as  the  very  foundation  of  his  employ- 
ment, and  if  any  damage  occurs  to  the  goods  by  reason  of  its 
unseaworthiness,  or  because  it  is  not  provided  with  all  the 
needed  appliances  for  avoiding  or  escaping  the  danger,  it  will 
be  regarded  as  the  consequence  of  the  personal  negligence  of 
the  owner,  against  which  no  contract  will  protect  him.  And 
if  he  be  a  carrier  by  lighter  or  barge,  he  must  see  that  it  is 
sufficiently  strong  to  resist  all  external  forces  to  which  it  may 
be  subjected  in  the  ordinary  course  of  navigation,  and,  in  con- 
sidering its  fitness  for  the  voyage,  the  nature  of  the  service 
which  it  is  to  perform  and  the  dangers  attending  the  naviga- 
tion in  which  it  is  engaged  are  to  be  taken  into  consideration. 
These,  as  well  as  the  condition  of  his  vessel,  and  its  fitness 
for  the  service,  the  carrier  must  know  at  his  peril.^  He 
must  also  provide  his  vessel  with  a  competent  master  and 
with  a  good  and  sufficient  crew.^  So  if  he  be  a  carrier  by  land, 
it  is  clearly  his  duty  to  furnish  vehicles  which  are  safe  and 
sufficient  for  the  purpose  intended ; '  and  if  it  fails  in  the  per- 
formance of  this  duty  and  injuries  therefrom  ensue,  the  car- 
rier will  be  liable  uflless  with  knowledge  of  the  defect  the 
shipper  has  assented  to  the  use  of  the  insufficient  vehicle.* 

§  294.  Sanw  subject  — ■  Sparlc-consuming  engines. — Cases  as  to 
the  sufficiency  of  the  vehicles  used  by  the  carrier  will,  of  course, 
more  frequently  occur  in  actions  by  their  passengers  against 
passenger  carriers,  for  personal  injuries  sustained  by  them  by 
reason  of  defects  in  the  means  used  for  their  transportation, 
than  in  actions  against  common  carriers  of  goods.     But  such 

seaworthy  at  that  time,  and  does  not  v.  Grey,  9  Bing.  457 ;  Cam.  &  Am.  E. 

depend  on  his  knowledge  or  igno-  R  v.  Burke,  13  Wend.  611. 

ranee,  his  care  or  negligenca"    The  2  Propeller     Niagara    v.     Cordes, 

Caledonia,  43  Fed.   Rep.  681,  citing  supra. 

Work  V.  fathers,  97  U.  S.  379 ;  Cohn  3  sioan  C.  RaUway  Co.,  58  Mo.  320 ; 

V.  Davidson,  2  Q.  B.  Div.  455 ;  The  Illinois  Cent  R  Co.  v.  Hall,  58  IIL 

Glenfruin,  10  Prob.   Div.   103.    See,  410;  Railroad  Co.  u  Pratt,  23  Wall 

also,  Bowring  v.  Thebaud,  42  Fed.  123;    Hawkins  v.    Railway  Co.,  17 

Eep.  794;  The  Eugene  Vesta,  28  Fed.  Mich.  63,  18  Mich.  437. 

Rep.  763;  Sumner  v.  CasweU,  20  Fed.  *  Potts  v.  Railway  Co.,  17  Mo.  App. 

Rep.  349;  Crow  v.  Falk,  8  Q.  B.  467;  394;  Mason  v.  Railway  Co.,  25  Mo. 

Valente  u  Gibbs,  6  C.  B.  (N.  S.)  270.  App.  473. 

iThe  Northern  Belle,  9  Wall.  536 ;  Mere  knowledge  of  the  defect  does 
Lyon  V.  Mells,  5  East,  428 ;  Propeller  not  amount  to  assent  Potts  v.  Rail- 
Niagara  V.  Cordes,  21  How.  28 ;  Sharp  way  Co.,  supra;  Mason  v.  EaUway 

Co.,  supra. 
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questions  may  also  arise  and  become  of  vital  importance  in 
reference  to  such  defects  in  the  instruments  for  the  convey- 
ance of  goods  used  by  the  latter.  If  the  carrier  has  protected 
himself  by  contract  against  liability  for  loss  occasioned  by 
certain  accidents,  it  may  become  an  important  question 
■whether,  by  his  failure  to  provide  himself  with  machinery  and 
vehicles  of  the  most  improved  modes  of  construction,  and  such 
contrivances  as  are  in  approved  use  for  the  prevention  of  such 
accidents,  he  has  not  subjected  himself  to  the  charge  of  negli- 
gence, and  has  not  thereby  lost  the  benefit  of  the  exceptions 
to  liability  in  his  contract.  This  was  the  principal  question  in 
Steinweg  v.  The  Erie  Eailway.'  The  railway  company  had 
provided  in  its  bill  of  lading  for  exemption  from  liability  for 
loss  by  fire.  It  was  proven  that  the  goods  were  destroyed  by 
fire  originating  from  a  spark  from  the  engine  of  the  train  on 
which  they  were  loaded,  and  it  was  also  proven  by  the  plaint- 
iff that  there  were  appliances  by  which  locomotives  were  made 
to  consume  their  own  sparks,  which  were  not  in-  use  by  the 
road,  and  that  the  failure  of  the  road  to  provide  itself  with 
these  appliances  constituted  negligence  on  its  part,  and  deprived 
it  of  the  benefit  of  the  limitation  to  its  liability  in  its  bill  of 
lading;  and  the  rule  of  law  was  held  to  be,  that  the  common 
qarrier  was  guilty  of  negligence  if  it  failed  to  adopt  the  most 
approved  modes  of  construction  and  machinery,  in  known  use 
in  the  business,  and  the  best  precautions  in  known  practical 
use  for  securing  safety;  and  that  if  there  was  known,  and  in 
use,  any  apparatus  which,  when  applied  to  an  engine,  would 
enable  it  to  consume  its  own  sparks  and  thus  prevent  them 
from  igniting  goods  in  the  company's  charge,  it  was  negligent 
if  it  did  not  avail  itself  of  such  apparatus ;  but  that  it  was 
not  bound  to  use  every  possible  prevention  which  the  highest 
Scientific  skill  might  have  suggested,  nor  to  adopt  an  untried 
machine  or  mode  of  construction.  And  it  was  said  that  there 
must  exist,  not  only  the  scientific  power  to  make  locomotives 
which  would  consume  their  own  sparks,  but  such  locomotives 
must  have  been  made  and  put  into  practical  use  before  a  rail- 
way company  could  Tae  charged  with  negligence  in  not  putting 
them  on  its  road,' 

J  43  N.  Y.  123.  730 ;  Hegeman  v.  Railroad,  3  Ker.  9; 

2  Ford  V.  RaUway  Co.,  3  Fos.  &  Fin.    Field  v.  Railroad,  33  N.  Y.  339. 
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§295.  Same  subject — Exposeci  cars. —  So  in  Levering  ■«. 
Union  Transportation  Company,'  where  cotton,  being  carried 
by  railroad  under  a  bill  of  lading  which'  provided  that  it  was 
carried  "at  the  owner's  risk  of  fire,"  was  destroyed  by  fire  in 
the  course  of  the  transit  in  one  of  the  company's  cars,  it  was 
held  that  if  the  loss  were  attributable  to  its  being  in  a  car 
which  was  not  safe  and  suitable  to  protect  it  'against  such  an 
accident,  the  company  was  liable,  notwithstanding  the  excep- 
tion in  its  bin  of  lading.  And  in  The  JSTew  Jersey  S.  Co.  v. 
Merchants'  Bank,^  one  of  the  grounds  upon  which  the  carrier 
was  denied  the  benefit  of  the  exception  against  risks  in  his 
contract  was,  that  he  had  not  provided  himself  with  a  safe 
vessel,  nor  with  the  appliances  for  the  extinguishment  of  fire 
which  the  law  of  congress  required.  So  where  merchandise 
was  being  carried  in  the  same  train  with  an  exceedingly  in- 
flammable oil,  which  was  set  on  fire  by  sparks  from  the  loco- 
motive, and  owing  to  some  defect  in  the  coupling  of  the  cars 
they  could  not  be  separated  in  time  to  prevent  the  burning  of 
the  car  in  which  the  merchandise  was  loaded,  it  was  held  that 
the  defect  in  the  coupling  was  negligence  in  the  company,  and 
that  it  was  liable,  notwithstanding  its  receipt  provided  that 
the  shipper  should  take  all  risks  of  fire.' 

§  295a.  Samb  siibject  —  Refrigerator  cars. —  If  the  goods  are 
of  such  a  nature  as  to  require  for  their  protection  some  other 
style  of  vehicle  than  that  required  for  ordinary  goods,  and 
vehicles  adapted  to  the  necessity  are  known  and  in  use  by  car- 
riers, it  is  the  duty  of  the  carrier  to  provide  such  vessels  for 
the  carriage  of  the  goods  in  question.*  Thus,  where  a  carrier 
received  for  transportation  a  quantity  of  butter  to  be  shipped 
to  New  Orleans,  and  sent  it  forward  in  a  common  car  without 
ice  or  other  protection,  whereby  it  was  injured,  the  court  said :  ^ 
"In  the  case  before  us  the  marks  on  the  package  and  the  way- 
bill disclosed  that  tlie  subject  of  shipment  was  butter."  The 
employees  of  defendant  were  endowed  with  intelligence  which 
taught  them  that  the  season  was  summer,  when  warm  weather 

1 42  Mo.  88.  «  But  see  Udell  v.  EaUroad  Co.,  13 

2  6  How.  344    See  the  opinion  of    Mo.  App.  254;  Wetzell  v.  Railroad 

Woodbjiry,  J.  Co.,  13  Mo.  App.  599. 

'Empire  T.  Co.  v.  Wamsutta  Oil       ^Be^rd  v.  Railway  Co.,  79  Iowa, 

Co.,  63  Penn.  St.  14.  518. 
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prevailed ;  that  butter  in  common  cars  would  be  greatly  in- 
jured by  the  ordinary  heat  of  the  climate ;  and  that  the  butter, 
as  it  approached  its  destination,  would  be  subject,  by  reason 
of  the  change  of  latitude,  to  greatly  increased  heat  from  the 
weather.  AU  these  things  are  familiarly  known  to  all  men. 
Surely,  the  law  will  presume  that  defendant's  employees  had 
full  knowledge  thereof.  The  law  required  the  defendant, 
having. received  the  perishable  cargo  involved  in  this  suit,  to 
exercise  the  care  and  diligence  necessary  to  protect  it;  and,  if 
improved  cars  for  the  transportation  of  articles  of  commerce 
liable  to  injury  from  heat  were  in  use,  it  was  defendant's  duty 
to  use  such  cars  in  carrying  the  butter.'  .  .  .  Having  ac- 
cepted the  butter  for  transportation,  defendant  cannot  escape 
liability  for  not  safely  transporting  it  on  the  ground  that  it 
did  not  have  oars  sufficient  for  the  purpose." ' 

So  where  a  carrier  accepted  for  transportation  in  winter  time 
a  quantity  of  delicate  fruit,  likely  to  be  injured  by  freezing 
unless  protected,  and  sent  it  on  in  a  common  box-car,  whereby 
it  was  injured,  when  a  refrigerator  car  would  have  protected 
it,  the  carrier  was  held  liable  for  not  using  the  refrigerator 
car.' 

§  2955.  Same  subject —  Open  and  closed  cars. —  So  it  is  the 
duty  of  the  carrier  to  have  and  use  such  vehicles  as  are  rea- 
sonably adapted  to  protect  the  goods  from  inclemencies  of  the 
weather  and  from  loss  by  theft  or  otherwise.  Certain  classes 
of  goods,  for  example,  may  properly  be  transported  upon  open 
cars ;  while  to  so  transport  goods  liable  to  be  injured  by  rain 
or  snow  or  to  be  abstracted  by  thieves  along  the  route  might 
be  gross  negligence. 

1"  These  views  are  supported,"  says  Carr.   §  294;   Boscowitz  v.  Express 

the  court,  "  by  the  following  among  Co.,  93  III  525 ;  Steinweg  v.  Railway 

other  cases :  Hewett  v.  Eailway  Co.,  Co.,  43  N.  Y.,  123." 

68  Iowa,  611 ;  Sager  i>.  Railroad  Co.,  2  Citing  Railway  Co.  v.  Swift,  13 

31    Me.  228;    Hawkins   u  Railway  Wall  262 ;  Helli well  u  Railway  Co., 

Co.,  17  Mich.  63,  18  Mich.  427 ;  Rail-  7  Fed.  Rep.  76 ;  Paramore  v.  Railway 

road  Co.  v.  Pratt,  22  Wall.  123 ;  Wing  Co.,  53  Ga.  385. 

V.  Railway  Co.,  1  Hilt  341;  Trans-  ^  Merchants'  Dispatch  Co.  v.  Com- 

portation  Co.  v.  Comf orth,  3  Col.  280.  forth,  3  CoL  280.    But  contra  where 

As  to  the  duty  of  defendant  to  use  the  shipper  selects  the  vehicles  him- 

cars  so  constructed  and  used  as  to  self.    Carr  v.  Schafer,  —  CoL  — ,  34 

avoid  injury  from  heat,  see  Hutch.  Pac.  Rep.  873. 
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Under  his  common-law  liability  as  an  insurer,  the  duty  of 
properly  protecting  the  goods  against  such  losses  as  these 
exists  for  his  own  protection,  but  even  under  contracts  limit- 
ing his  liability,  the  reasonable  care  which  the  law  still  de- 
mands will  require  proper  attention  to  thesubject  of  such  pro- 
tection.' 

§  295c.  Same  subjeot — How  wlien  shiver  selects  the  veliir 
cles  himself. —  But  where  the  shipper  himself  selects  and 
determines  upon  the  vehicles  by  which  his  goods  are  to  be 
transported,  the  carrier  would  be  relieved  from  any  loss  at- 
tributable to  a  defect  or  insufficiency  in  the  vehicle  selected 
and  not  caused  by  his  negligence.^  This  rule,  however,  would 
be  subject  to  the  provision  that  if  the  vehicle  were  one  be- 
longing to  or  furnished  by  the  carrier  and  insufficient  for  the 
shipper's  purpose  for  some  latent  reason  ■  known  to  the  car- 
rier and  not  to  the  shipper,  the  carrier  would  be  bound  to  dis- 
close it. 

§  2%d.  Same  subject  —  Stational  facilities  —  Oatfle-yards. 
The  duty  of  the  carrier  extends  also  to  the  providing  of  proper 
and  reasonable  stational  facilities,  such  as  platforms,  ware- 
houses, approaches,  and  the  like.'  And  in  the  case  of  a  car- 
rier of  live  stock,  it  includes  the  furnishing  of  proper  yards, 
gates  and  other  appliances  necessary  to  enable  the  stock  to  be 
received,  loaded,  unloaded,  and  delivered  to  the  consignee.* 
For  performing  this  service  the  carrier  cannot  impose  an 
extra  charge,  nor  authorize  or  require  some  other  person  or 
corporation  to  perform  it  and  insist  upon  extra  compensation.' 

§  296.  Duty  of  carrier  to  accept  goods  for  carriage. —  Being 
provided  with  the  facilities  for  the  transportation  of  goods  of 
the  character  which  he  proposes  to  carry,  and  to  which  his 
means  of  conveyance  are  adapted,  the  carrier  is  under  a  legal 

'  Sending  cotton  on  open  cars  when  ^  Carr  v.  Schaf  er,  15  Colo.  48. 

fires  are  raging  along  the  track  is  ^  Mason  v.  Railway  Co.,  25  Mo.  App. 

negligenca     Insurance  Co.  v.  Rail-  473.    See  ante,  §  293,  note  4.    See, 

way  Co.,  3  McCrary,  333.    It  is  not  also,  post,  in  the  case  of  passenger 

negligence  to  carry  on  an  open  car  carriers,  §  516  et  seq. 

goods  packed  in  a  case  too  long  for  a  <  Covington  Stock  Yards  v.  Keith, 

box  car  if  proper  precautions  are  139  XJ.  S.  128 ;  McCullough  v.  Eail- 

taken   to   protect   them   from   the  way  Co.,  84  Mo.  App.  23. 

weather.    Burwell  v.  Railroad  Co.,  6  Idem 
WN.C.451. 
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obligation  to  receive  all  such  goods  as  may  be  offered  to  Mm 
for  carriage,  provided  they  are  offered  at  such  place  as  he  may 
appoint,  or  at  vrhich  freight  is  customarily  delivered  to  and 
-accepted  by  him,  unless,  as  we  have' seen,  an  unusual  influx  of 
business  has  made  their  present  transportation  impossible,  or, 
as  it  is  sometimes  expressed,  unless  his  coach  be  full;  or  unless 
they  are  offered  at  an  unreasonable  time,  or  at  a  time  unrea- 
sonably long  before  that  fixed  for  his  departure ;  or  the  prop- 
erty by  such  delivery  would  be  exposed  to  danger;  or  be  of  a 
dangerous  character,  or  the  carrier  has  reason  so  to  behave, 
and  the  shipper  refuses  to  disclose  their  true  character  ;i  or 
where,  either  from  the  condition  of  the  goods  themselves,  or 
the  manner  in  which  they  are  packed  or  otherwise  protected 
or  secured,  they  are  in  an  unfit  state  to  bear  the  necessary 
transportation. 

§  29Y.  He  must  carry  for  all  alike  and  cannot  show  prefer- 
ences.—  In  all  such  exceptional  cases,  the  carrier  may  refuse, 
if  he  will,  to  accept ;  and  the  law  will  excuse  him  for  so  doing.'' 
But  if  he  refuse,  without  some  legal  reason  for  so  doing,  to 
accept  for  carriage  the  goods,  being  such  as  he  is  accustomed 
to  carry,  of  any  person  who  is  ready  and  willing  to  pay  him 
his  price  for  the  carriage,  he  becomes  liable  to  an  action  for 
damages  for  so  doing.  And  not  only  is  he  obliged  to  receive 
and  carry  such  goods,  but  he  is  required  to  carry  for  all  his 
employers  alike.  He  can  show  no  favors,  nor  make  distinc- 
tions which  will  give  one  employer  an  advantage  over  another, 
either  in  the  time  or  order  of  shipment,  or  in  the  distance  of 
the  carriage,  or  in  the  conveniences  or  accommodations  which 
may  be  afforded.'    "  Common  carriers  are  bound  to  carry  in- 

1  The  Nitro-Grlycerine  Case,  15  Wall,  favors.  The  opportunity  for  profit 
524.  of  a  stranger  in'a  single  and  unusual 

2  Ante,  §  113  et  seq.  transaction  should  be  held  as  impop- 
'  "  A  common  carrier  is  under  ob-     tant  by  the  carrier  as  the  traffic  of 

ligation  to  serve  the  public  equally  a  constant  shipper ;  no   preference 

and  justly ;  it  is  unlawful  for  him  should  be  given  to  either.    It  is  the 

'to  make  or  give  any  undue  or  un-  duty  of  a  common  carrier  to  provide 

reasonable  preference  or  advantage  adequate  equipment  for  the  business 

to  any  particular  person,  company,  of  his  line ;  if  in  time  of  special  pres- 

£rm,  corporation  or  locality,  or  any  sure  some  one  must  wait,  the  annoy- 

particular  description  of  traflSc  in  any  ance  must  be  distributed  with  all 

respect  whatsoever.'    He  must  know  possible  equality.    It  is  in  contraven- 

no  friends  and  concede  no  unequal  tion  of  the  statute  for  a  common 
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differently,  within  the  usual  range  of  their  business,  for  a  rear 
sonahle  consideration,  all  freight  offered  and  all  passengers 
who  apply.  For  similar  equal  services,  they  are  entitled  to 
the  same  compensation.  All  applying  have  an  equal  right  to 
be  transported,  or  to  have  their  freight  transported,  in  the 
order  of  their  application.  They  cannot  legally  give  undue 
and  unjust  preferences,  nor  make  unequal  and  extravagant 
charges.  Having  the  means  of  transportation,  they  are  liable 
to  an  action  if  they  refuse  to  carry  freight  or  passengers  with 
out  just  ground  for  such  refusal.  The  very  definition  of  a 
common  carrier  excludes  the  right  to  grant  monopolies  or  to 
give  special  or  unequal  preferences.  It  implies  indifference  as 
to  whom  they  may  serve,  and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  the  order  of  their  application."  Such 
was  the  language  of  the  court  by  Appleton,  C.  J.,  in  the  case 
of  the  New  England  Express  Company  against  the  Maine  Cen- 
tral Eailroad,'  which  was  an  action  by  the  express  company 
against  the  railroad  company  for  a  refusal  to  accept  and  carry 
upon  its  passenger  train.  The  plaintiff  alleged  that  it  was 
ready  to  pay  or  secure  the  payment  of  a  reasonable  sum  for 
such  service,  and  to  comply  with  all  the  usual  and  reasonable 

carrier  to  refuse  a  shipment  upon  the  to  him  by  a  lien  upon  the  goods,  a 
ground  that  regular  patrons  desire  to  right  which  is  not  enjoyed  by  a  pri- 
use  all  the  facilities  at  hand  and  to  vate  carrier.  In  case  the  articles  ten- 
appropriate  to  the  uses  of  the  latter  dered  for  transportation  are  not  surely 
the  entire  available  equipment  worth  the  freight  money,  bis  right  to 
"  It  is  not  necessary  for  a  shipper ,  demand  payment  in  advance  has 
to  make  a  special  contract  with  a  long  been  recognized;  his  interests 
common  carrier  in  order  to  entitle  are  well  protected  in  every  direction, 
himself  to  transportation  for  his  and  he  has  no  light  to  refuse  to  ac- 
goods.  A  common  carrier,  by  virtue  cept  for  transportation,  at  a  reason- 
of  his  assuming  that  position  and  able  rate,  any  article  of  such  a  nature 
thereby  becoming  entitled  to  the  as  he  is  accustomed  to  transport,  for 
privileges,  liens  and  protections  given  any  person  seeking  the  service." 
by  statute  and  at  the  common  law,  Walker,  Commissioner,  in  Eice  v. 
becomes  at  the  same  time  boimd  to  Railroad  Co.,  3  Interstate  Com.  Eep. 
carry  the  merchandise  of  all,  for  a  594 

reasonable   reward,    whenever   ten-  Property  must  be  transpoi-ted  in 

dered  in  the  usual  way.    The  dififer-  the  order  in  which  it  is  received, 

ence  between  a  common  carrier  and  without  partiality  or  favor.  Houston, 

a  private  carrier  consists  largely  in  etc.  E'y  Co.  v.  Smith,  63  Tex.  322. 

that  obligation  which  arises  without  *  57  Me.  188.    This  case  was  fol- 

speoial  agreement    The  compensa-  lowed  in  International  Exp.  Co.  v. 

tion  of  the  common  carrier  is  assured  Railway  Co.,  81  Me.  92. 
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terms  applicable  to  the  transportation  of  express  matter,  and 
that  defendants  refused  to  receive  and  transport  its  parcels 
and  property  upon  said  passenger  train,  though  they  were 
transporting  express  matter  for  the  Eastern  Express  Company 
on  their  passenger  trains  at  the  time.  The  fact  was  that  the 
railroad  company  had  entered  into  a  contract  with  one  express 
company,  to  give  to  it  for  a  period  of  years  certain  exclusive 
accommodations  and  privileges  in  the  passenger  trains  of  the 
road  for  the  carrying  of  express  freight,  which  it  had  subse- 
quently denied  to  the  plaintifl,  another  express  company,  upon 
its  application  to  be  allowed 'the  same  privileges;  and  the 
action,  although  in  form  for  a  refusal  to  carry  the  plaintiffs 
goods,  was  in  effect  for  damages  for  the  undue  preference, 
which  it  was  denied  that  the  defendant  had  the  right  to  extend 
tp  a  rival  company.  And  upon  this  principle,  that  the  com- 
pany was  bound  to  serve  all  who  might  apply,  alike  and  upon 
the  same  terms,  it  was  held  liable  to  the  action. 

§  298.  Same  subject. —  It  was  said  that,  independently  of  the 
statute  which  prohibited  such  a  preference  and  monopoly,  the 
right  of  action  existed  upon  common-law  principles.  And  in 
the  same  case,  speaking  of  the  defendant  company  as  a  rail- 
road carrier,  the  learned  judge  went  on  to  say:  "  The  defend- 
ants derived  their  chartered  rights  from  the  state.  They  owe 
an  equal  duty  to  each  citizen.  They  are  allowed  to  impose  a 
toll,  but  not  to  be  so  imposed  as  specially  to  benefit  one  and 
injure  another.  They  cannot,  having  the  means  of  transport- 
ing all,  select  from  those  who  may  apply  some  whom  they 
will,  and  reject  others  whom  they  can,  but  wiU  not,  carry. 
They  cannot  rightfully  confer  a  monopoly  upon  individuals  or 
corporations.  They  were  created  for  no  such  purpose.  They 
may  regulate  transportation ;  but  the  right  to  regulate  gives 
no  authority  to  refuse,  without  cause,  to  transport  certain  in- 
dividuals and  their  baggage  or  goods,  or  to  grant  exclusive  priv- 
ileges of  transportation  to  others.  The  state  gave  them  a 
charter  for  no  such  purpose." 

§  299.  Same  subject  —  Duty  to  furnish  facilities  to  esepress 
companies.—  In  McDuffee  v.  The  P.  &  R.  Eailroad,i  the  action 
was  in  case  for  not  furnishing  to  the  plaintiff  terms,  facihties 

1 52  N.  a  480. 
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and  accommodations  for  his  express  business  upon  the  defend- 
ant's road,  reasonably  equal  to  those  furnished  by  it  to  another 
express  company.  The  declaration  was  demurred  to,  and  the 
court,  after  arguing  at  length  that,  independently  of  statutory 
provisions,  the  common  carrier  was  bound  on  common-law 
principles  to  furnish  equal  facilities  for  the  transportation  of 
their  goods  to  aU  who  might  apply,  overruled  the  demurrer, 
holding  the  action  to  be  maintainable,  and  using  the  following 
language :  "  This  being  a  case  in  some  respects  of  novel  im- 
pression in  this  state,  the  plaintiff's  counsel,  in  drawing  the 
declaration,  very  prudently  referred  to  the  statute  and  inserted 
several  counts  of  considerable  length  and  elaboration.  Since 
we  hold  that  damages  suffered  by  the  plaintiff  from  an  unrea- 
sonable discrimination  made  by  the  defendant  between  the 
plaintiff  and  the  Eastern  Express  Company  or  any  one  else,  in 
terms,  facilities  or  accommodations  —  damage  caused  by  any 
undue  or  unreasonable  preference  or  advantage  made  or  given 
by  the  defendants  as  common  carriers,  to  or  in  favor  of  any 
particular  person  or  company,  or  caused  by  any  undue  or  un- 
reasonable prejudice  or  disadvantage  to  which  the  defendants 
subjected  the  plaifttiff,  is  a  cause  of  action  at  common  law,  a 
good  and  sufficient  count  can  easily  be  drawn  for  such  a  cause 
of  action  without  reference  to  the  statute." 

§  300.  Same  subject. —  In  Sandford  v.  The  Kailroad  Com- 
pany,' a  bill  in  equity  was  resorted  to  for  the  purpose  of  re- 
straining the  railroad  from  the  performance  of  a  contract  by 
which  it  had  attempted  to  grant  to  an  express  company  the 
exclusive  privilege  of  carrying  freight  upon  its  passengers 
trains,  to  the  detriment,  as  was  alleged,  of  the  complainant, 
another  express  carrier,  who  had  been  denied  the  same  priv- 
ilege. The  court  held  that  the  injunction  was  proper,  and 
ordered  that  the  contract  should  be  canceled,  using  this  lan- 
guage :  "  Limited  means  may  perhaps  limit  the  amount  of 
business  done  by  a  railroad  company,  but  it  can  never  furnish 
an  excuse  for  d,ppropriatiiig  its  energies  to  any  particular  in- 
dividuals. If  its  possesses  this  power,  it  might  build  up  one 
set  of  men  and  destroy  others,  advance  one  kind  of  business 
and  break  down  another,  and  might  make  even  religion  and 

i34Penn.  St.  378. 
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politics  the  tests  in  the  distribation  of  its  favors.  Such  a  power 
in  a  railroad  corporation  might  produce  evUs  of  the  most 
alarming  character.  The  rights  of  the  people  are  not  subject 
to  any  such  corporate  control.  Like  the  customers  of  a  grist- 
mill, they  have  a  right  to  be  served,  all  other  things  equal,  in 
the  order  of  their  applications.  A  regulation,  to  be  valid,  must 
operate  on  all  alike.  If  it  deprives  any  persons  of  the  benefits 
of  the  road  or  grants  exclusive  privileges  to  others,  it  is  against 
law  and  void." 

§  300a.  8ame  subject  —  TJie  "  Express  Cases  "  in  the  United 
States  supreme  court. —  This  whole  question  of  the  legal  right 
of  express  companies  to  transact  their  business  upon  the  rail- 
roads of  other  corporations  was  exhaustively  considered  by 
the  United  States  supreme  court  in  what  are  known  as  the 
Express  Cases.^  In  these  cases,  which  were  considered  to- 
gether, it  appeared  that  the  respective  express  companies  had 
been  doing  business  over  various  lines  of  railroad  in  pursuance 
of  contracts  to  that  effect,  which  determined  the  rights  and 
obligations  of  both  parties,  and  which  also  provided  that  the 
contract  might  be  terminated  by  either  party  upon  giving  a 
stipulated  notice.  The  railroad  companies  having  terminated 
the  contracts  in  accordance  with  their  terms,  the  actions  were 
brought  by  the  express  companies  to  compel  the  railroads,  as 
common  carriers,  to  permit  the  express  companies  to  continue, 
as  a  matter  of  legal  right,  to  transact  their  business  substan- 
tially as  they  had  previously  transacted  it  under  these  con- 
tracts. The  court  below  granted  the  reUef  prayed  by  the 
express  companies,^  but  the  supreme  court  reversed  the  decree,' 
holding,  in  substance,  that^railroad  companies  are  not  required 
by  usage  or  by  the  common  law  to  transport  the  traffic  of  in- 
dependent express  companies  over  their  lines  in  the  manner 
in  which  such  traffic  is  usually. carried  and  handled;  that  they 
are  not  obliged,  either  by  common  law  or  usage,  to  do  more 
as  express  carriers  than  to  provide  the  public  at  large  with 
reasonable  express  accommodation ;  and  that  they  need  not, 
in  the  absence  of  a  statute  requiring  it,  furnish  to  all  independ- 

1 117  U.  S.  1.  McCrary  and  District  Judge  Treat 

2  Mr.  Justice  Miller,  Circuit  Judge    concurred  in  the  decision  bdow. 

»  Justices  MiUer  and  Field  dissented. 
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ent  express  companies  equal  facilities  for  doing  an  express 
business  upon  their  passenger  trains. 

§  301.  Same  suljdct  —  Giving  preference  to  one  shipper  over 
another.—  In  Messenger  v.  Pennsylvania  Railroad,'  an  action 
was  broiight  against  the  road  upon  a  contract  by  which  it  had 
agreed  to  carry  for  the  plaintiff  at  a  less  rate  than  for  other 
persons.  The  action  was  held  not  to  be  maintainable  because 
-the  contract  was  void.  "  The  defendants,"  say  the  court,  "  are 
common  carriers,  and  it  is  contended  that  bailees  of  that  char- 
acter cannot  give  a  preference  in  the  exercise  of  their  calling 
to  one  dealer  over  another.  It  cannot  be  denied  that,  at  com- 
mon law,  every  person  under  identical  conditions  had  an  equal 
right  to  the  services  of  their  commercial  agents.  It  was  one 
of  the  primary  obligations  of  the  common  carrier  to  receive 
and  carry  all  goods  offered  for  transportation  upon  receiving 
a  reasonable  hire.  If  he  refused  the  offer  of  such  goods  he 
was  liable  to  an  action  unless  he  could  show  a  reasonable 
ground  for  his  refusal.  Thus,  in  the  very  foundation  and  sub- 
stance of  the  business,  there  was  inherent  a  rule  which  ex;- 
cluded  a  preference  of  one  consignor  of  goods  over  another. 
The  duty  to  receive  and  carry  was  due  to  every  member  of 
the  community  and  in  an  equal  measure  to  each.  Kothing 
can  be  clearer  than  that,  under  the  prevalence  of  this  principle, 
a  common  carrier  could  not  agree  to  carry  one  man's  goods 
in  preference  to  those  of  another."  And  in  the  Great  West- 
ern Railroad  v.  Burns,^  it  was  held  that  the  common  carrier, 
a  railroad  company,  could  not,  under  any  circumstances,  delay 
the  transportation  of  goods  which  had  been  already  delivered 
to  him  and  were  awaiting  shipment,  in  order  to  receive  and 
forward  other  goods.' 

§  302.  Same  svkject — Discrimination  in  rates. —  The  same 
principles  become  important  in  determining  what,  if  any,  dis- 
crimination may  lawfully  be  made  by  the  carrier  in  the  rate 

'7  Vroom,  407.  carrier  cannot  refuse  to  carry  goods, 

2  60  ni  384.  e.  g.,  coal  from  a  minfe,  because  the 

>' And  see  Kegney  v.  The  Eailroad,  owner  also  ships  like  goods  from  the 

47  N.  Y.  525 ;  Wibert  v.  The  Bailroad,  same  place  by  another  carrier.    Chi- 

12  N.  Y.  345 ;  The  Chicago,  etc.  E.  E.  cago,  eta  R.  E.  Co.  v.  SuflEern,  —  DL 

«.  The  People,  56  111.  365 ;  The  C.  &  — ,  31  N.  E  Eep.  834 
A.  E.  R.  tt  The  People,  67  111.  11.    A 
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charged  to  different  shippers.  This  is  a  question  of  great 
importance  and  one  which  has  recently  been  much  considered. 
The  cases  contain  many  statements  which  seem  to  be  in  con- 
flict, yet,  except  where  the  consideration  is  influenced  by  local 
statutes,  it  is  believed  that  all  the  cases  are  in  substantial 
harmony  in  reference  to  the  vital  principles  involved.^ 

At  the  foundation  of  the  whole  matter  lies  the  common- 
law  rule,  just  and  well  settled,  that  in  each  particular  case 
there  shall  be  charged  a  reasonable  compensation  and  no  more.^ 
In  this,  as  in  every  other  case,  the  question  of  what  is  rea- 
sonable depends  upon  the  circumstances  of  each  particular 
case,  and  this  ordinarily  becomes  a  question  of  fact.'  A  rea- 
sonable compensation  in  each  case  does  not,  however,  neces- 
sarily mean  absolute  uniformity  of  rates  in  all  cases.*  It  simply 


'  See  upon  this  subject,  Scofleld  v. 
Eailway  Co.,  43  Ohio  St  571  (a  weU 
considered  and  the  most  exhaustive 
of  the  cases);  Root  v.  EaUroad  Co., 
114  N.  y.  300;  Christie  v.  Eailway 
Co.,  94  Mo.  453 ;  State  v.  RaUway  Co., 
47  Ohio  St  130,  33  N.  K  Eep.  928; 
Bayles  v.  Railway  Co.,  13  Colo.  181 ; 
Illinois,  eta  Co.  v.  Beaird,  24  IlL  App. 
322;  Kinsley  v.  Railroad  Co.,  37  Fed. 
Rep.  181 ;  Menacho  v.  Ward,  27  Fed. 
Rep.  529;  Sanford  v.  Railroad  Co., 
34  Pa.  St  378 ;  Messenger  v.  Railroad 
Co.,  36  N.  J.  L.  407 ;  Chicago,  etc.  R 
Co.  V.  People,  67  IlL  11 ;  Ilhnois  Cent 
R.  Co.  V.  People,  131  IlL  304 ;  Ragan 
V.  Aikin,  9  Le^  609 ;  McDuffee  v. 
Raikoad  Co.,  53  N.  H.  447 ;  Shipper 
V.  RaQroad  Co.,  47  Pa.  St  338 ;  Auden- 
ried  v.  Railroad  Co.,  68  Pa.  St  370 ; 
New  England  Exp.  Co.  v.  Railroad 
Co.,  57  Me.  188 ;  Vincent  v.  Railroad 
Co.,  49  lU.  33;  Chicago,  etc.  E'y  Co. 
V.  People,  56  111.  365;  Hays  v.  Penn- 
sylvania Co.,  13  Fed.  Rep.  309;  John- 
son V.  Railroad  Co.,  16  Fla.  623; 
Benson,  Ex  parte,  18  S.  C.  38 ;  Fitch- 
burg  R.  Co.  V.  Gage,  13  Gray,  398; 
Hersh  v.  Eaih-oad  Co.,  74  Pa.  St  181 ; 
McNees  v.  Railway  Co.,  22  Mo.  App. 
224 ;  Stewart  v.  Railroad  Co.,  38  N. 
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J.  L.  505 ;  Raibroad  Co.  v.  Ervin,  118 
IU.250. 

sScofield  V.  RaUway  Co.,  43  Ohio 
St  571;  Bayles  v.  Railway  Ca,  13 
Colo.  181 ;  Root  v.  Raikoad  Ca,  114 
N.  Y.  300;  Christie  v.  RaUway  Co., 
94  Mo.  453,  and  other  cases  above 
cited. 

3  Root  V.  RaUroad  Co.,  114  N.  Y. 
300,  and  cases  cited  in  first  note. 

*  Bayles  v.  RaUway  Co.,  13  Colo. 
181 ;  Scofield  v.  RaUway  Ca,  43  Ohio 
St  571 ;  and  cases  cited  in  first  note. 

In  Cleveland,  eta  R'y  Co.  v.  Clos- 
ser,  126  Ind.  348,  25  N.  K  Rep.  159, 
ElUott,  J.,  says : 

"The  common-law  authorities  (and 
by  them  the  case  is  ruled)  fuUy' sup- 
port the  doctrine  that  a  mere  dis- 
crimination wUl  not  invalidate  a 
contract ;  to  have  that  effect  other 
elements  must  enter  into  the  eon- 
tract;  but  when  such  elements  ai'e 
present  in  such  force  as  to  make  the 
discrimination  unjust  or  oppressive, 
the  contract  wiU  be  illegal.  It  is  not 
necessai-Uy  or  per  se  a  legal  wrong 
for  a  carrier  to  give  better  rates  to 
one  who  ships  many  car-loads  of 
grain  than  to  one  who  ships  a  single 
cai--load  or  a  single  busheL    It  is  a 
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requires  that  there  shall  be  no  unreasonable,  and  hence  no 
unjust,  discrimination. 
Mere  inequality  in  charges  does  not,  therefore,  of  itself 


matter  of  common  knowledge,  and 
therefore  one  of  which  judicial  notice 
is  taken,  that  an  Increase  in  the  vol- 
ume of  business  is  desirable  and  ad- 
vantageous, and  in  the  rivalry  of 
business  competition  it  is  lawful  to 
favor  those  whose  business  is  great 
rather  than  those  whose  business  is 
small  or  inconsiderable.  In  the  case 
of  Nicholson  v.  Railway  Co.,  5  C.  B. 
(N.  S.)  366,  1  Nev.  &  McN.  143,  Erie, 
C.  J.,  said  t  '  I  take  the  free  power  of 
making  contracts  to  be  essential  for 
the  purpose  of  making  commercial 
profits.  Railway  companies  have  that 
power  as~f  ree  as  any  merchants,  sub- 
ject only  (as  to  this  court)  to  tire  duty 
of  acting  impartially  v?ithout  respect 
of  persons;  and  this  duty  is  per- 
formed, when  the  offer  to  contract  is 
made,  to  all  who  wish  to  adopt  it 
Large  contracts  may  be  beyond  the 
means  of  smaU  capitalists ;  contracts 
for  long  distances  may  be  beyond  the 
needs  of  some  whose  ti'affic  is  con- 
fined to  a  home  district;  but  the 
power  of  the  railway  company  to 
coutract  is  not  restricted  by  these 
considerations.'  It  is  obvious  that, 
whether  the  common  carrier  acts 
impartially  or  not  depends  upon  the 
circumstances  of  the  particular  case, 
for  regard  must  be  had  to  such  cir- 
cumstances as  quantity,  distance  and 
kindred  considerations.  The  hinge 
of  the  question  is  not  found  in  the 
single  fact  of  discrimination,  for  dis- 
crimination without  partiality  is  in- 
offensive, and  partiality  exists  only 
in  cases  where  advantages  are  equal, 
and  one  party  is  unduly  favored  at 
the  expense  of  another  who  stands 
upon  an  equal  footing.  Many  En- 
glish cases  support  this  general  doc- 
trine.   Garton  v.  Railway  Co.,  1  Best 


28 


6  S.  110;  Hozier  v.  Railway  Co., 
1  Nev.  &  McN.  29;  Railway  Co.  v. 
Sutton,  L.  R  4  H.  L.  338 ;  Ransome 
V.  Railway  Co.,  1  C.  B.  (N.  S.)  437; 
Jones  V.  Railway  Co.,  1  Nev.  &  McN. 
45;  Oxlade  v.  Railway  Co.,  id.  73; 
Baxendale  v.  Railway  Co.,  5  C  B. 
(N.  S.)  836;  Bellsdyke  Coal  Co.  v. 
North  British  R'y  Co.,  3  Nev.  &  McN. 
105.  The  current  of  judicial  opin- 
ion in  America  flows  in  the  general 
channel  marked  out  and  opened  by 
the  courts  of  England.  Bayles  v. 
Railway  Co.,  33  Pac.  Rep.  341 ;  Spof- 
ford  V.  Railroad  Co.,  128  Mass.  826 ; 
Railroad  Co.  v.  Gage,  13  Gray,  398 ; 
Johnson  v.  Railroad  Co.,  16  Fla.  632 : 
Ragan  v.  Aiken,  9  Lea,  609 ;  McDuf- 
fee  V.  RaOroad  Co.,  53  N.  H.  430; 
Hersh  v.  Railway  Co.,  74  Pa.  St  181 ; 
Christie  v.  Railroad  Co.,  94  Mo.  453, 

7  S.  W.  Rep.  567;  Raikoad  Co.  v. 
People,  67  111.  1 ;  RaUway  Co.  v.  El- 
liott, 76  IlL  67 ;  Despatch  v.  Cecil,  112 
m.  185;  Root  V.  Railroad  Co.  (N.  Y.), 
2}  N.  E.  Rep.  403 ;  Killmer  v.  Rail- 
road Co.,  100  N.  Y.  395,  3  N.  E.  Rep. 
293 ;  Stewart  v.  Railroad  Co.,  38  N.  J. 
Law,  505;  Railway  Co.  v.  United 
States,  117  U.  S.  355,  6  Sup.  Ct  Rep. 
773;  Hays  v.  Pennsylvania  Co.,  13 
Fed.  Rep.  809;  Interstate  Commerce 
Commission  v.  Baltimore,  etc.  R  Co., 
43  Fed.  Rep.  37.  The  cases  of  State 
V.  Railway  Co.,  33  N.  E.  Rep.  928; 
Scofield  V.  Railway  Co.,  43  Ohio  St 
571,  3  N.  E.  Rep.  907,  and  Messenger 
V.  Railroad  Co.,  36  N.  J.  Law,  407,  are 
not  entirely  out  of  Une  with  the  de- 
cisions to  which  we  have  referred, 
although  fragmentary  expressions 
found  in  some  of  the  opinions  seem- 
ingly pass  the  lines  of  principla  It 
is  very  doubtful  whether  the  reason- 
ing in  the  case  of  Burlington,  etc. 
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amount  to  an  unjust  disoriminatiorfi.!  jt  only  becomes  such 
when  a  discrimination  is  made  in  the  rates  charged  for  trans- 
portation of  the  goods  of  the  same  class  of  different  shippers 
under  like  circumstances  and  conditions.^ 

So  a  mere  reduction  from  the  established  rate  is  not  neces- 
sarily an  unjust  discrimination.'  But  it  becomes  such  when 
it  is  either  intended  or  has  a  natural  tendency  to  injure  an- 
other shipper  in  his  business  and  destroy  his  trade  by  giving 
to  the  favored  shipper  a  practical  monopoly  of  the  business.' 

A  discrimination,  however,  made  merely  upon  the  amount 
of  freight  furnished,  and  which  results  in  giving  to  the  large 
shipper  an  advantage  over  the  smaller  is  not  reasonable;' 
neither  is  a  discrimination,  having  practically  the  same  result, 
giving  to  a  shipper  transporting  oil,  in  his  own  car,  a  prefer- 
ence in  rates  over  one  who  ships  in  barrel." 


E'y  Co.  V.  Northwestern,  etc.  Co., 
31  Fed.  Rep.  652,  can  be  regarded 
as  sound,  or  be  made  to  harmonize 
with  the  reasoning  in  the  much  more 
carefully  considered  case  of  Inter- 
state Commerce  Commission  v.  Bal- 
timore, etc.  R  Co.,  supra;  but,  grant- 
ing the  reasoning  to  be  unimpeach- 
able and  the  conclusion  sound,  the 
decision  cannot  be  regarded  as  of 
controlUng  influence  in  such  a  case 
as  the  one  at  our  bar.  In  the  case 
upon  which  we  are  commenting  the 
recovery  was  adjudged  on  the  ground 
that  the  difiference  in  the  rate 
charged  shippers  of  large  quantities 
of  goods  and  that  charged  shippers 
of  small  quantities  was  so  gross  as 
to  be  against  public  policy.  "We 
have  no  such  question  here.  So  far 
as  concerns  the  question  of  the  right 
to  discriminate  between  shippers,  we 
concur  with  the  general  doctrine  of 
the  case  cited,  for  we  have  no  doubt 
that  an  unjust,  unfair  or  oppressive 
discrimination  is  prohibited  by  tlie 
soundest  considerations  of  public  pol- 
icy ;  but,  as  we  have  already  sug- 
gested, we  do  not  believe  that,  from 
the  sole  fact  that  there  is  a  discrimi- 


nation, a  conclusion  can  be  inferred 
which  invalidates  the  conti'act  be- 
tween the  carrier  End  the  shipper, 
for,  to  warrant  such  a  conclusion 
without  defying  principle,  another 
element  must  be  added  to  the  prem- 
ises, and  that  element  is  this :  the  dis- 
crimination is  unjust  or  oppressive." 

1  Bayles  v.  Railway  Co.,  13  Colo. 
181 ;  Scofield  v.  EaUway  Ca,  43  Ohio 
St  571 ;  Christie  v.  Railway  Co.,  94 
Mo.  453 ;  Fitchburg  R.  R  Co.  u  Gage, 
12  Gray,  393,  and  cases  cited  in  first 
note. 

2Scofleld  V.  Railway  Co.,  43  Ohio 
St  571 ;  Bayles  v.  Railway  Co.,  13 
Colo.  181 ;  Messenger  v.  Railroad  Co., 
36  N.  J.  L.  407,  and  cases  cited  in 
first  note. 

3  Christie  v.  Railway  Co.,  94  Ma 
453,  and  cases  above  cited. 

*  This  was  the  leading  question  in 
Scofield  V.  RaUway  Ca,  43  Ohio  St 
571,  and  is  fully  treated. 

6  Scofield  V.  Railway  Co.,  43  Ohio 
St  571 ;  Hays  v.  Pennsylvania  Co.,  12 
Fed.  Rep.  809 ;  Kingsley  v.  Eaihoad 
Co.,  87  Fed.  Rep.  181. 

estate  v.  Railway  Co.,  47  Ohio  St 
180,  28  N.  E.  Rep.  93a 
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So,  obviously,  a  secret  rebate  allowed  to  certain  shippers  is 
an  unjust  discrimination  against  others  shipping  like  goods 
under  the  same  circumstances.  And  the  excessive  charges  to 
the  shippers  discriminated  against,  paid  by  them  w^ithout 
knowledge  that  they  are  in  excess  of  those  charged  other 
shippers,  and  in  reliance  upon  the  representation  of  the  carrier 
that  all  the  charges  are  uniform,  are  not  voluntarily  paid  and 
may  be  recovered  from  the  carrier.' 


1  Cook  V.  Eailway  Co.,  —  Iowa,  — , 
46  N.  W.  Eep.  1080.  In  this  case 
stock  was  sWpped  by  various  parties 
under  the  same  ostensible  conditions, 
no  difference  in  rates,  contracts,  cars 
or  service  being  apparent  But  it 
was  conclusively  shown  that  at  least 
three  other  shippers,  competing  with 
plaintiffs,  had  a  secret  agreement 
with  defendant's  agent  by  which 
he  paid  them  regularly,  under  prom- 
ise of  secrecy,  a  rebate  in  cash  of 
from  $3  to  |20  per  car.  Under  these 
circumstances  nearly  two  thousand 
car-loads  were  shipped  by  the  favored 
shippers.  Plaintiffs  frequently  ap- 
plied for  lower  rates  but  were  always 
refused,  being  told  that  no  rebate  or 
concessions  were  allowed  to  any 
of  plaintiffs'  competitors.  Plaintiffs 
shipped  three  hundred  and  sixteen 
car-loads,  paying  from  $3  to  $10  a 
car-load  more  than  tT^eii  competitors 
were  paying  at  the  same  time,  and, 
on  discovery  of  the  facts,  brought 
this  action  to  recover  this  excess. 

Said  the  court,  per  Kothrock,  C.  J. : 
"The  real  question  in  the  case  is.  Do 
the  facts  above  recited  authorize,  a 
recovery  on  the  part  of  the  plaintiffs? 
It  is  well  to  keep  in  mind  the  fact_ 
that  the  defendant  is  a  public  com- 
mon carrier.  At  common  law  a  pub- 
Kc  or  common  carrier  is  bound  to 
accept  and  carry  for  aU  upon  being 
paid  a  reasonable  compensation.  The 
fact  that  the  charge  is  less  for  one 
than  another  is  only  evidence  to 
8U0W  that  a  particular  charge  is  un- 


reasonabla  In  Stoiy  on  Bailments, 
§  508,  note  3,  it  is  said:  'There  is 
nothing  in  the  common  law  to  hinder 
a  carrier  from  carrying  for  favored 
individuals  at  an  unreasonably  low 
rate  or  even  gratis.'  And  in  1  Wood, 
R'y  Law,  566,  it  is  said :  'A  mere  dis- 
ciimination  in  favor  of  a  customer  is 
not  unlawful  unless  it  is  an  unjust 
discrimination.'  In  volume  3,  p.  95, 
Redf.  R.  R.,  the  following  language 
is  used:  'It  has  been  held  in  this 
country,  where  there  is  no  statutory 
regulation  affecting  the  question, 
that  common  carriers  are  not  abso- 
lutely bound  to  charge  all  customers 
the  same  price  for  the  same  service. 
But  as  the  rule  is  clearly  established 
at  common  law  that  a  carrier  is 
bound  by  law  to  carry  everything 
which  is  brought  to  him  for  a  rea- 
sonable sum  to  be  paid  to  him  for 
the  same  carriage,  and  not  to  extort 
what  he  will,  it  would  seem  to  follow 
that  he  is  bound  to  carry  for  all  at 
the  same  price  unless  there  is  some 
special  reason  for  the  distinction. 
For,  unless  this  were  so,  the  duty  to 
carry  for  aU  would  not  be  of  much 
value  to  the  public,  since  it  would  be 
easy  for  the  carrier  to  select  his  own 
customers  at  will  by  the  arbitrary 
discrimination  in  his  favor.  Hence, 
it  was  held  at  an  early  day  that  all 
that  could  be  required  on  the  part  of 
the  owner  of  the  goods,  by  way  of 
compensation,  was  that  he  should  be 
ready  and  willing  to  pay  a  reasonable 
compensation    and   to    deposit  the 
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§  303.  Same  subject—  The  EngUsh  rttZe.— The  practice  of 
giving  preferences  to  certain  individuals  as  to  the  time  of  for- 
warding their  goods  by  railroad  companies  in  England,  which, 
it  seems,  enjoy  almost  a  monopoly  of  the  carrying  business  in 


money  in  advance  if  required.  Car- 
rying for  reasonable  compensation 
must  imply  that  the  same  compensa- 
tion is  accepted  always  for  the  same 
service,  else  it  could  not  be  reason- 
able, either  absolutely  or  relatively.' 
In  Hutchinson  on  Carriers,  243,  after 
a  review  of  the  cases,  it  is  said: 
'Hence  we  may  conclude  that  in  this 
country,  independently  of  statutory 
provisions,  all  common  carriers  will 
be  held  to  the  strictest  impartiality 
in  the  conduct  of  their  business,  and 
that  all  privileges  or  preferences 
given  to  one  customer  which  are  not 
extended  to  all  are  in  violation  of 
public  duty.'  An  examination  of  the 
authorities  cited  by  these  learned  au- 
thors leaves  no  doubt  that  a  common 
carrier  has  no  right  to  make  unrea-- 
sonable  charges  for  his  services,  and 
that  he  cannot  lawfully  make  imjust 
discrimination  between  his  custom- 
ers. It  is  strenuously  contended  by 
counsel  for  appellant  that  it  is  not 
charged  in  the  petition  as  a  substan- 
tial fact  that  the  rate  charged  the 
plaintiffs  was  unreasonable.  It  is 
distinctly  averred  that  the  rate 
charged  the  plaintiffs  'was  unreason- 
able, and  is  and  was  unjust  discrim- 
ination.' This  appears  to  us  to  be  a 
sufficient  answer  to  the  argument  of 
counsel  to  the  effect  that  the  action 
is  founded  solely  upon  the  fact  of 
mere  difference  in  rates.  It  appears 
to  be  conceded  that  the  defendant 
had  no  right  to  exact  unreasonable 
rates  or  to  make  unjust  discrimina- 
tions between  shippers  which  in  ef- 
fect compels  one  shipper  to  pay  an 
Unreasonable  rata  The  above  prin- 
ciples of  law  may  be  said  to  be  funda- 
mental, and  it  is  only  necessary  to 


apply  the  facts  to  reach  the  con- 
clusion that  the  rates  paid  by  the 
plaintiffs  were  unreasonable  and  un- 
just discrimination.  It  is  not  claimed 
that  the  favored  shippers  were  ob- 
jects of  the  charity  of  the  defendant 
The  payment  of  the  rebates  cannot 
be  designated  as  'alms  giving.'  It 
does  not  appear  that  the  concessions 
were  made  because  the  favored  ship- 
pers furnished  more  shipments  than 
the  plaintiffs.  The  fact  is  that 
some  of  the  others  shipped  less  than 
the  plaintiffs.  In  short,  there  is 
no  reason  for  the  discrimination. 
It  is  true  that  it  is  claimed  that  the 
rebate  shippers  bought  cattle  and 
hogs  from  territory  in  which  ship- 
njents  would  ordinarily  be  made 
upon  other  railroads,  but  the  evidence 
shows  that  the  plaintiffs'  field  of 
operation  was  about  the'  same  as  the 
other  shippers'.  It  does  not  appear 
that  the  rebates  were  allowed  mei'ely 
at  times  when  there  were  cut  rates 
between  the  defendant  and  rival  rail- 
road lines.  The  rebates  were  paid 
regularly  for  jears,  with  but  short 
intervals.  Is  it  to  be  supposed  that 
any  com-t  or  jury  under  this  state  of 
facts  would  solemnly  find,  declare 
and  adjudge  that,  after  paying  the 
rebate,  the  defendant  did  not  have 
a, reasonable  compensation  for  the 
service?  The  only  finding  that  can 
in  any  fairness  be  made  is  that,  after 
deducting  the  rebate,  the  rate  was 
reasonable,  and  that  the  exaction 
from  the  plaintiffs  was  unreasonable 
and  the  discrimination  against  them 
unjust  And  the  fact  that  it  was  se- 
cretly done,  and  that  it  appeared  to 
be  necessary  to  carry  it  on  by  lying 
and  deceilt  surely  does  not  tend  to 
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that  country,  became  a  grievance  there,'  which  was  put  a  stop 
to  by  their  Kailway  and  Canal  Traffic  Act  (1854),  to  Avhich. 
reference  has  ah-eady  been  made.^    One  of  the  sections  of  this 


commend  such  a  course  of  dealing 
to  fair-minded  men.  We  have  been 
cited  to  a  number  of  adjudged  cases 
by  counsel  for  the  respective  parties, 
and  we  think  we  may  safely  say  that 
not  one  of  them  is  in  conflict  with 
the  views  we  have  herein  expressed 
upon  this  question.  On  the  contrary, 
and  in  support  of  our  conclusion,  see 
Sharpless  v.  Mayor,  31  Pa.  St.  147; 
New  England  Exp.  Co.  i'.  Maine 
Cent  R  Co.,  57  Me.  188 ;  McDuffee 
V.  Railway  Co.,  52  N.  H.  430 ;  Messen- 
ger V.  Railway  Co.,  36  N.  J.  Law, 
407." 

•Parker  v.  Railway  Co.,  7  M.  & 
Gran.  253. 

2  This  act  has  been  interpreted  to 
apply  to  preferences  in  the  rates 
charged  for  the  service  of  carrying 
as  well  as  to  other  preferences  or  ad- 
vantages, but  not  to  prohibit  just  and 
reasonable  discriminations  in  that  re- 
spect Although  the  purpose  of  the 
act  is  to  prevent,  among  other  tl\jngs, 
unreasonable  discrimination  in  rates 
to  the  prejudice  or  disadvantage  of 
particular  individuals,  it  was  not,  it 
has  been  said,  to  relieve  every  person 
from  all  possible  prejudice  or  dis- 
advantage from  any  arrangement 
which  might  be  made  by  the  carrier, 
it  the  arrangement  was  for  the  bene- 
fit of  the  public  at  large,  for  the  rea- 
sonable increase  of  the  business  and 
profits  of  the  carrier,  and  was  not  en- 
tered into  with  a  view  to  the  advan- 
tage or  preference  of  one  party  or 
disadvantage  of  the  other.  Hence  it 
has  been  held  legal,  under  the  pro- 
visions of  the  act,  to  carry  at  a  less 
rate  for  such  persons  as  would  guar- 
anty large  quantities  of  the  same 


kind  of  freight  than  for  those  who 
could  not  gi'Vfe  such  guaranty.  So 
when  the  quantity  of  goods  furnished 
for  carriage  was  sufiacient  to  employ 
an  entire  train  instead  of  a  portion  of 
it,  or  the  carriage  was  for  a  greater 
distance,  or  was  upon  a  through  train 
requiring  no  stoppages,  or  upon  a 
train  run  at  a  regular  time,  according 
to  the  course  of  the  business  of  the 
carrier,  and  not  upon  an  irregular 
one  run  out  of  the  due  course,  or 
where  the  quantity  carried  for  the 
one  customer  is  larger  than  that  car- 
ried for  another,  the  carrier  will  be 
justified  in  charging  proportionally 
less  than  when  the  distance  or  quan- 
tity is  less,  or  the  trip  out  of  due 
course,  or  at  an  irregular  time.  Or 
he  may  class  his  ti'ains  or  his  vehicles 
according  to  the  accommodations  af- 
forded or  then-  speed,  and  vaiy  his 
charges  accordingly.  So  the  courts 
will  not  interfere  if  the  charge  or  ar- 
rangement will  greatly  promote  the 
interest  of  the  carrier  without  unrea- 
sonably prejudicing  those  who  may 
desire  to  employ  him,  or  will  be  ben- 
eficial to  the  community,  though  dis- 
advantageous to  particular  individu- 
als. And  he  may  charge  more  for 
small  parcels  in  proportion  to  weight 
than  for  larger  ones  of  the  same"' 
commodity,  by  reason  of  the  greater 
proportionate  trouble  and  their 
greater  exposure  to  loss  and  theft 
But  though  the  court,  when  such  a 
question  is  brought  before  it  under 
the  statute,  it  is  said,  will  feel  great 
reluctance  in  interfering  with  the 
carrier  in  the  management  of  his  own 
business,  and  his  interest  must  be 
taken  into  the  account,  yet  if  the  dis- 
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act  prohibited  such  cotnpanies  from  making  or  giving  any  un- 
due or  unreasonable  preference  or  advantage  to  or  in, favor  of 
any  particular  person  or  company  or  any  particular  descrip- 
tion of  traflBc  in  any  respect  whatever,  with  the  further  pro- 
vision for  a  summary  proceeding  before  the  court  of  common 
pleas  or  any  of  its  judges  by  motion  or  summons  to  restrain 
such  companies  from  the  violation  of  this  provision  of  the  act 
and  to  compel  a  compliance  with  it  by  writ  of  attachment. 

§  303a.  Same  subject — Statutory  regulation — The  Inter- 
state Commerce  Act. —  The  question  has  also  been  recently 
made  the  subject  of  much  statutory  regulation  in  the  United 
States.  Conspicuous  among  the  acts  passed  is  "An  act  to 
regulate  commerce,"  commonly  known  as  "The  Interstate 
Commerce  Act,"  passed  by  the  congress  of  the  United  States 
and  approved  February  4,  188T.  The  act  finds  its  authority 
in  the  well  known  clause  of  the  constitution  of  the  United 
States  conferring  upon  the  congress  power  "  To  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states,  and 
with  the  Indian  tribes."  By  its  terms  it  applies  to  carriers 
engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad  or  partly  by  railroad  and  partly  by  water 
under  a  common  control,  management  or  arrangement  for  a 
continuous  shipment  or  carriage  from  one  state  or  territory  to 
another,  or  to  a  foreign  country,  etc.,  but  not  to  the  transpor- 
tation of  passengers  or  property  wholly  within  one  state  and 
not  shipped  to  or  from  a  foreign  country  from  or  to  any  state 
or  territory. 

The  act  prohibits  unjust  and  unreasonable  charges  and  dis- 
criminations, defines  what  shall  be  deemed  such,  prohibits 
"  pooling,"  etc.,  provides  for  published  rates,  and  other  matters 

crimination  made  by  him  subjects  And  see  1  Chitty  on  Con.  (11  Am. 
others  to  unreasonable  disadvantages,  ed.),  687 ;  Oxlade  v.  E'y  Co.,  1  C.  B. 
it  wiU  interfere  and  enjoin  the  carrier  (N.  S.)454;  In  re  Eansome,  id.  437; 
from  making  such  preferences.  And  Baxendale  v.  Railway  Co.,  3  id.  324; 
so  it  will  if  the  object  of  the  carrier  5  id.  336 ;  Nicholson  w  Railway  Co., 
is  not  solely  his  own  advantage,  but  5  id.  366 ;  In  re  Jones,  3  id.  718 ;  Rob- 
also  to  give  a  preference  to  one  indi-  inson  v.  Railway  Co.,  36  L.  J.,  C.  P. 
vidua!  to  the  disadvantage  of  an-  133;  Pickford  v.  Railway,  10  M.  & 
other,  or  to  one  locality  to  the  preju-  W.  433. 
dice  of  another. 
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of  regulation,  and  establishes  a  com  mission  for  its  enforcement. 
The  sections  applicable  to  the  point  now  under  consideration 
are  given  in  the  foot-note.' 

§3035.  Same  subject  —  State  statutes. —  Legislation  of  the 
same  general  character  has  also  been  had  in  many  of  the  states, 
and  the  question  of  the  power  of  the  state  legislatures  over 
the  subject  has  been  much  considered.  Entire  unanimity  does 
not  exist,  but  it  is  well  settled  that  it  is  within  the  power  of 
the  state  legislatures  to  prevent  unjust  and  unreasonable  dis- 
crimination by  the  carriers  operating  within  the  state,^  and 
that,  except  where  the  power  has  been  clearly  renounced  in 
the  charter  of  the  carrier,  it  is  competent  for  the  legislature 

•"Sec.  1.  .  .  .  All  charges  for 
any  service  rendered  in  the  transpor- 
tation of  passengers  or  property  as 
aforesaid,  or  in  connection  therewith, 
or  for  the  receiving,  delivering,  stor- 
age, or  handling  of  sjich  property, 
shall  be  reasonable  and  just;  and 
every  unjust  and  unreasonable 
charge  for  such  service  is  prohibited 
and  declared  to  be  unlawful. 

"Sec.  3.  That  if  any  common  car- 
rier Subject  to  the  provisions  of  this 
act  shall,  directly  or  indirectly,  by 
any  special  rate,  rebate,  drawback,  or 
other  device,  charge,  demand,  collect 
or  receive  from  any  person  or  persons 
a  greater  or  less  compensation  for 
any  service  rendered  or  to  be  ren- 
dered in  the  transportation  of  passen- 
gers or  property,  subject  to  the 
provisions  of  this  act,  than  it  charges, 
demands,  collects  or  receives  from 
any  other  person  or  persons  for  doing 
for  him  or  them  a  like  and  contem- 
poraneous service  in  the  transporta- 
tion of  a  like  kind  of  traffic  under 
substantially  similar  circumstances 
and  conditions,  such  common  carrier 
shall  be  deemed  guilty  of  unjust  dis- 
crimination, which  is  hereby  pro- 
hibited and  declared  to  be  unlawful. 

"  Sec.  3.  That  it  shall  be  unlawful 
for  any  common  carrier  subject  to 
the  provisions  of  this  act  to  make  or 
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give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular 
person,  company,  firm,  corporation 
or  locality,  or  any  particular  descrip- 
tion of  traffic,  in  any  respect  whatso- 
ever, or  to  subject  any  particular 
person,  company,  firm,  corporation 
or  locality,  or  any  particular  descripi 
tion  of  traffic,  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage 
in  any  respect  whatsoever.    .    .    . 

"Sec.  4.  That  it  shall  be  unlavrful 
for  any  common  carrier  subject  to 
the  provisions  of  the  act  to  charge  or 
receive  any  greater  compensation  in 
the  aggregate  for  the  transportation 
of  passengers  or  of  like  kind  of 
property,  under  substantially  similar 
circumstances  and  conditions,  for  a 
shorter  than  for  a  longer  distance 
over  the  same  line  in  the  same  direc- 
tion, the  shorter  being  included 
within  the  longer  distance ;  but  this 
shaU  not  be  construed  as  authorizing 
any  common  carrier  within  the  terms 
of  this  act  to  charge  and  receive  as 
great  compensation  for  a  shorter  as 
for  a  longer  distance."    .    .    . 

2  Illinois  Cent.  R  Co.  v.  People,  121 
lU.  804 ;  Chicago,  etc.  R.  Co.  v.  Peo- 
ple, 67  HI.  11 ;  State  v.  Eaikoad  Co., 
23  Neb.  313;  Gulf,  etc.  R'y  Co.  v. 
Dwyer,  75  Tex.  573. 
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to  regulate,  within  reasonable  limits,  the  rates  that  may  be 
charged  by  common  carriers  for  the  transportation  of  passen- 
gers and  property  within  the  state.'  That  the  legislature  has 
.deprived  itself  of  the  power  wiU  not  be  presumed,  and  it  will 
only  be  held  to  have  done  so  where  it  appears  by  "  words  of 
positive  grant  or  words  equivalent  to  law."  ^  And  even  where 
the  power  has  been  renounced,  the  state  may  stiU  supervise 
the  rates  charged  by  the  carrier  and  keep  them  within  the 
limits  of  its  power.'  But  "  it  is  not  to  be  inferred  that  the 
power  of  limitation  or  regulation  is  itself  without  hmit. 
This  power  to  regulate  is  not  a  power  to  destroy,  and  limita- 
tion is  not  the  equivalent  of  confiscation.  Under  pretense 
of  regulating  fares  and  freights,  the  state  cannot  require  a 
j-ailroad  corporation  to  carry  persons  or  property  without  re- 
ward ;  neither  can  it  do  that  which  in  law  amounts  to  a  tak- 
ing of  private  property  for  public  use  without  just  compensa- 
tion or  without  due  process  of  law."  * 

Where  the  state  may  regulate  the  rates  to  be  charged,  it  is 
competent  to  establish  a  board  or  commission  to  carry  the 
regulations  into  effect ; ,  but  an  act  which  makes  the  action  of 
such  a  board  or  commission  final  and  exclusive  of  judicial  re- 
view is  void,  as  depriving  the  carrier  of  the  equal  protection 
of  the  law  and  depriving  him  of  his  property  without  due 
process  of  law.' 

1  Munn  V.  Illinois,  94  TJ.  S.  113 ;  regulations  respecting  the  rates  of 
Chicago,  etc.  R.  Co.  v.  Iowa,  94  U.  S.  toU  and  the  manner  of  collecting 
155 ;  Peik  v.  Railroad  Co.,  94  U.  S.  them  is  not  exclusive  nor  does  it 
164;  Chicago,  etc.  R.  Co.  u  Ackley,  amount  1 3  an  irrepealable  contnict 
94  U.  S.  179 ;  Ruggles  v.  Illinois,  108  with  the  company  that  it  shall  have 
U.  S.  526 ;  Stone  v.  Trust  Co.,  116  the  right  for  all  future  time  to  pre- 
U.  S.  307 ;  Dow  v.  Beidehnan,  125  U.  S.  scribe  the  rates  of  toll  free  from  all 
680 ;  Georgia  Banking  Co.  v.  Smith,  control  by  the  legislature  of  the  state. 
138  U.  S.  174 ;  Chicago,  eta  R'y  Co.  Id. ;  Pennsylvania  R.  Co.  v.  Miller, 
V.  Mmnesota,  134  U.  S.  418;'  WeU-  132  U.  S.  75;  Stone  v.  Trust  Co.,  116 
man  v.  Railway  Co.,  83  Mich.  593 ;  U.  S.  307. 

Stone  V.  Yazoo,  etc.  R.  Co.,  62  Miss.  '  Stone  v.  Yazoo,  etc.  R.  Co.,  62 

607;   Georgia,  etc.  Co.  v.  Smith,  70  Miss.  607. 

Ga.  694.  i  Stone  v.  Trust  Co.,  116  U.  S.  307 ; 

2  Chicago,  etc.  R'y  Co.  v.  Minne-  Cliicago,  etc.  R'y  Ca  v.  Minnesota, 
sota,  134  U.  S.  418.    The  power  con-  134  U.  S.  418. 

f erred    upon    a    corporation  by  its        5  Chicago,  etc  R'y  Ca  v.  Minne- 
charter  to  make  all  needful  rules  and    sota,  134  U.  S.  418. 
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Eates  in  excess  of  those  authorized  by  the  law  which  have 
been  exacted  by  t^e  carrier  and  paid  by  the  shipper  to  secure 
transportation  may  be  recovered  back.' 

§  303c.  General  dAity  as  to  stowage  on  vessels. —  When  the 
carriage  is  by  a  sea-going  vessel,  the  liability  of  the  carrier 
will  sometimes  depend  upon  the  manner  in  which  the  goods 
have  been  stowed.  "  The  owner  of  the  goods,"  it  is  said  in 
one  case,^  "  has  no  control  over  such  matters.  Under  the  law 
that  imposes  on  the  ship,  as  carrier,  the  duty  of  safe  delivery, 
the  ship  takes  all  such  risks,  unless  she  can  show  the  use  of  all 
reasonable  skill  and  good  judgment,  or  compliance  with,  so 
definite  a  usage  in  the  stowage  and  protection  of  the  goods 
against  injury,  and  such  use  of  the  well  known  and  best  means 
to  that  end  as  legally  import  an  assent  of  the  shipper  to  trans- 
portation in  this  manner."  The  vessel,  therefore,  will  be  lia- 
ble for  losses  caused  by  defective  stowage  within  the  limits  of 
this  rule.' 

§  304.  Same  subject — Stowage  under  deck. — It  is  the  implied 
duty  of  the  master  to  stow  the  goods  in  the  hold  of  the  vessel, 
even  when  the  biU  of  lading  is  silent  upon  the  subject,  unless 
there  be  a  well  established  usage  to  stow  goods  of  the  partic- 
ular character  on  deck,  or  unless  in  the  bill  of  lading,  if  there 
be  one,  the  shipper  has  agreed  that  they  may  be  so  stowed. 
A  bill  of  lading  which  is  silent  upon  the  subject  of  the  manner 
of  the  stowage  of  the  goods  is  called  a  "  clean  "  bill  of  lading, 
and  undoubtedly  binds  the  carrier  to  stow  the  goods  under 
deck ;  and,  as  we  have  seen,*  parol  evidence  cannot  be  received 
to  show  that  the  shipper  agreed  that  the  goods  might  be 
stowed  otherwise  when  such  a  biU  of  lading  is  given.  In  the 
case  of  The  Delaware,'  this  question  of  the  duty  of  the  carrier 
to  stow  the  goods  under  deck  when  the  bill  of  lading  was  silent 
as  to  where  and  how  they  should  be  stowed  underwent  a  very 

'  Transportation  Co.  v.  Sweetzer,  35  Eep.  383 ;  The  Geiser,  19  Fed.  Eep. 

W.  Va,  434  877 ;  The  John  P.  Best,  14  Pbila.  537 ; 

2HUlsuMackilI,  36Fed.  Rep.  702.  Astrup  v.  Lewy,  19  Fed.  Eep.  586; 

'  Hills  uMackill,SMpm;  The  Thos.  The  St.  Patrick,  14  Phila.  596;  The 

MelviUe,  SlFed.  Eep.  486,  86  id.  708;  ExoeUent,   16    Fed.  Eep.   148;    The 

The  Mai-iniu  S.,  28  id.  664,  83  id.  918 ;  Tommy,  16  Fed.  Eep.  601. 

The  Maggie  M.,  30  id.  692 ;  Baxter  v.  « Ante,  §  136. 

Leland,  1  Blatchf.  536 ;  The  Sabion-  5 14  WalL  579,  stated  ante,  §  385. 
cello,  7  Bene.  357 ;  The  Nith,  36  Fed. 
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thorough  discussion,  and  it  was  held  that  the  carrier' who  Had 
given  such  a  bill  of  lading  had  been  guilty  of  negligence  in 
stowing  the  goods  on  deck,  and  that  he  was  thereby  deprived 
of  the  benefit  of  the  exception  of  liability  for  losses  by  the 
dangers  of  the  seas  in  the  bill  of  lading,  although  the  goods 
had  been  necessarily  jettisoned  in  a  storm.  "  Goods,  though 
lost  by  perils  of  the  sea,"  say  the  court,  "  if  they  were  stowed 
on  deck  without  the  consent  of  the  shipper,  are  not  regarded 
as  goods  lost  by  the  act  of  God  within  the  meaning  of  the 
maritime  law,  nor  are  such  losses  regarded  as  losses  by  the 
perils  of  the  sea,  which  will  excuse  the  carrier  from  delivering 
the  goods  shipped  to  the  consignee,  unless  it  appears  that  the 
manner  in  which-the  goods  were  stowed  is  sanctioned  by  com- 
mercial usage,  or  unless  it  affirmatively  appears  that  the  manner 
of  stowage  did  not,  in  any  degree,  contribute  to  the  disaster; 
that  the  loss  happened  without  any  fault  or  negligence  on  the 
part  of  the  carrier,  and  that  it  could  not  have  been  prevented 
by  human  skill  and  prudence,  even  if  the  goods  had  been 
stowed  under  deck,  as  required  by  the  general  rules  of  the 
maritime  law."  And  upon  this  ground  it  was  held,  not  only 
that  the  master  and  owners  of  the  ship  were  liable,  but  that 
the  rest  of  the  cargo  was  not  liable  to  contribute  to  the  loss.' 
§  305.  Same  subject  —  Stowage  on  deck. —  In  the  absence  of 
a  bill  of  lading,  or  when  the  bill  of  lading  is  silent  upon  the 
subject  of  stowage,  it  is  a  part  of  the  contract  of  shipment 
that  the  goods  shall  be  stowed  under  deck.^  It  is  a  condition 
tacitly  annexed  to  the  contract  by  operation  of  law ;  and  it  is 
equally  binding  on  the  master,  and  the  shipper  is  equally  en- 
titled to  its  benefit,  as  though  it  was  stated  in  express  terms.' 
But  it  is  equally  well  settled  that  an  established  usage  in  a 
particular  trade,  or  as  to  a  particular  kind  of  goods,  may  jus- 

1  The  Rebecca,  "Ware,  187 ;  The  Pai--  assume  tiae  risk  of  loss  or  injury  to 

agon,  id.  333;   Dodge  v.  Bartol,    5  them.    Schwinger  v.   Raymond,  83 

Greenl.  386 ;   Wolcott  v.  Ins.  Co.,  4  N.  Y.  192. 

Pick.  439 ;  Copper  Co.  wins.  Co.,  33        2Creery  v.  Holly,  14  Wend.  36; 

id.  108;  Adams  wins.  Co.,  id.   163;  The  Delaware,   14  WalL    579;   The 

Sproati).  Donnell,  36  Me.  185;  Lamb  New  Orleans,  36  Fed.  Rep.  44;  The 

V.  Parkham,  1  Sprague,  343.  Gran  Canaria,  16  Fed.  Rep.  868 ;  The 

A  shipper  by  consenting  that  goods  Pai-agon,  1  "Ware,  322. 
be  carried  on  deck  does  not  thereby       SThe  "Waldo,  Davies,  161. 
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tify  the  carriage  on  deck,  or  may  even  make  it  the  duty  of  the 
master  to  stow  them  there. 

§  306.  Same  subject. —  If  the  goods  are  what  are  known  as 
dangerous,  such  as  corrosive  or  inflammable  oils  or  liquids, 
they  should  be  stored  on  deck,  where  in  case  of  accident  they 
would  be  likely  to  do  the  least  harm  and  may  be  the  more 
readily  cast  overboard.^  So  live  animals  are  carried  on  deck 
as  more  healthy  for  them  and  convenient  for  those  who  are 
to  give  them  attention,  and  because  any  other  mode  of  con- 
veyance would  be  generally  impracticable.^  So  it  may  be 
shown  that,  according  to  the  ctistom  of  a  particular  trade, 
lumber  was  carried  on  deck,  and,  the  custom  being  established, 
it  was  held  that  the  owner  of  lumber  thus  being  carried  was 
entitled  to  contribution  from  the  ship-owner  for  a  loss  by 
jettison.'  And  not  only  may  goods  be  stowed  on  deck  when 
usage  in  the  particular  trade  or  as  to  the  particular  goods  jus- 
tifies their  being  so  carried,  but  where  the  safetj'^  of  the  goods 
or  their  preservation  makes  it  necessary  that  they  shall  be  so 
carried,  the  master  and  owners  will  become  liable  for  damage 
suffered  by  them  by  reason  of  their  being  stowed  in  the  hold 
of  the  vessel.  Thus,  in  the  case  of  The  Star  of  Hope,^  nuts  in 
bags  and  boxes  were  shipped  from  ISTew  York  to  San  Francisco, 
and  were  put  into  the  hold  of  the  vessel  instead  of  upon  the 
deck ;  and  it  being  shown  that  when  so  carried  they  are  liable 
to  become  damaged,  and  that  the  almost  invariable  practice 
was  to  carry  such  goods  in  the  cabin,  and  that  these  were 
marked  with  directions  that  they  should  be  so  carried,  it  Was 
held  to  have  been  culpable  negligence  in  the  master  of  the 
vessel  to  stow  them  in  the  hold.' 

§  307.  Same  subject  —  Damage  for  other  goods  stowed  in 
hold. —  The  carrier  is  also  liable  to  the  shipper  for  damage 
done  to  his  goods  by  other  goods  stowed  in  the  hold  of  the 
vessel  without  allegation  or  proof  of  any  wilful  negligence  on 

iDa  Costa  v.  Edmunds,  4  Camp.  sin  The  New  Orleans,  26  Fed.  Eep. 

l^l-  44,  it  is  held  that  a  notice  on  the 

2  Brown  v.  Comwell,  1  Root,  60;  package  not  to  put  the  goods  in  the 

Milward  v.  Hibbert,    3   Ad.   &   El.  hold  does  not  bind  the  carrier  where 

(N.  S.)  130.  it  is  not  called  to  his  attention  and 

*  Gould  V.  Oliver,  4  Bing.  (N.  S.)  134.  not  mentioned  in  the  bill  of  lading. 

^17  "Wall,  651. 
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the  part  of  the  carrier.'  If,  however,  it  was  the  usage  to 
carry  salt  as  a  part  of  the  cargo  of  a  general  ship,  it  would  not 
be  negligence  to  take  it  on  board  with  other  goods,  and  the 
owner  of  the  goods  liable  to  be  injured  by  its  presence  in  the 
hold  must  bear  the  loss  occasioned  thereby,  if  there  was  no 
bad  stowage  and  no  inquiry  made  by  the  shipper  before  the 
goods  were  put  on  board.^  But  if  the  master  take  on  board 
goods  in  bad  condition,  and  which  from  such  condition  endan- 
ger the  safety  of  other  goods  with  which  they  may  be  stowed, 
he  and  the  owners  as  well  as  the  vessel  wiU  be  liable  for  any 
damage  which  may  accrue  from  them.' 

§  308.  Same  s.ubject —  Bwle  as  to  stowage  in  hold  confined  to 
vessels  on  seas  and  great  lakes. —  It  has,  however,  been  held 
that  this  rule  as  to  stowage  in  the  hold  of  the  vessel  appUes 
only  to  sailing  vessels  on  sea  voyages,  which  are  expected  to 
encounter  the  extraordinay  perils  of  the  seas,  and  that  it  has 
no  application  to  those  which  navigate  smoother  waters  and  are 
comparatively  safe  from  extraordinary  exposures.  The  direct 
question  in  the  case  was,  whether  the  goods  which  had  been 
saved  were  liable,  contrary  to  the  general  rule  of  the  maritime 
law,  which  denies  the  right  to  contribution  for  goods  carried 
on  deck,  to  contribute  to  the  loss  of  other  goods  which  were 
being  carried  on  the  deck  of  a  steamboat  in  Long  Island 
Sound,  and  were  jettisoned  during  a  gale  to  prevent  her  from 
ginking.  It  was  said  that  the  sole  reason  for  requiring  the 
stowage  of  goods  under  deck  was  that  goods  carried  on  deck 
embarrassed  the  navigation  of  the  vessel,  and  it  was  conse- 
quently regarded  as  unjust  that  that  portion  of  the  cargo 
which  imperiled  the  vessel  and  other  parts  of  the  cargo,  if 
thrown  overboard,  should  be  compensated  for  by  that  which 
was  saved.  No  such  reason,  it  was  said,  has  any  application 
to  a  vessel  propelled  by  steam,  and  the  reason  of  the  law  ceas- 
ing, the  law  itself  ceases.  The  conclusion  of  the  court,  there- 
fore, was  that  the  rule  laid  down  as  applicable  to  sailing 
vessels  upon  a  sea  voyage  had  no  relation  to  a  voyage  by  a 

1  GUlespie  v.  Thompson,  6  El.  &  BL    Col.  Ledyard,  1  Sprague,  530 ;  Beai'se 
477,  note ;  Brousseau  v.  Ship  Hudson,    v.  Ropes,  1  id.  331. 
11  La.  Ann.  437;  Cranwell  v.  Ship        2  Clark  v.  Barnwell,  13  How.  272; 
Fanny  Fosdick,  15  id.  436 ;  The  Bark    Baxter  v.  Leland,  1  Blatch.  536. 

'  The  Bark  Cheshire^  3  Sprague,  28. 
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steamboat  upon  the  Sound ;  and  that  if  it  had,  the  usage  estab- 
Ushed  in  the  case  to  stow  the  goods  on  deck  took  it  out  of  the 
rule.^  A  decision  to  the  same  effect  had  previously  been  made 
by  the  supreme  court  of  Illinois,^  in  which  it  was  held  that  the 
maritime  rule  as  to  general  average,  in  case  of  goods  jet- 
tisoned from  the  deck  of  a  sailing  vessel,  did  not  apply  to  a 
double-decked  propeller  navigating  the  lakes  between  Chicago 
and  Buffalo,  both  on  account  of  the  fact  that  the  vessel  was 
propelled  by  steam  and  because  of  the  universal  usage  to  stow 
freight  upon  the  deck  of  boats  of  that  kind  in  navigation  upon 
the  lakes.  And  in  several  recent  oases,  it  has  been  decided 
that  the  rule  has  no  application  to  cases  of  vessels  propelled 
by  steam,  but  is  coniined  to  sailing  vessels.'  But  in  The  Mil- 
waukee Belle,*  it  was  held  to  apply  to  sailing  vessels  upon  the 
lakes. 

§  309.  8a/me  stibjeOt — Inland  vessels  subject  to  same  rule  as 
GO/rriers  on  land. — We  may  therefore  safely  conclude,  both  on 
reason  and  authority,  that  this  rule  of  the  maritime  law  as  to 
the  stowage  of  goods  is  confined  to  ships  which  sail  upon  the 
seas  and  the  great  lakes.  But  whether  this  be  so  or  not,  it 
can  have  no  application  to  steamboats  which  navigate  our 
rivers,  which,  as  is  well  known,  are  built  to  carry  their  freight 
principally  on  deck,  and  could,  from  the  character  of  these 
rivers,  be  made  available  as  instruments  of  commerce  in  no 
other  way.  The  only  rule,  therefore,  which  can  be  laid  down 
as  to  the  manner  in  which  goods  should  be  carried  by  them  is 
that  whiqh  applies  equally  to  land  carriers.  Being  peculiarly 
liable,  however,  to  incur  losses  by  accidental  fires,  great  care 
is  required  of  them  in  so  disposing  their  freight  as  to  avoid, 
as  far  as  possible,  dangers  from  that  source.  If  negligently 
exposed  to  this  risk  and  a  loss  thereby  occurs,  the  carrier  loses 
all  the  benefit  of  special  exceptions  to  his  liability  in  his  bill 
of  lading,  and  becomes  responsible,  according  to  the  rigid  rule 
of  the  common  law  in  reference  to  common  carriers.  Such 
was  the  case  of  The  New  J.  S.  N.  Company  v.  The  Merchants' 

'Harris  v.  Moody,  30  N.  Y.  266.  Speares,  16  Ind.  52;  Hurley  v.  MU- 

8  Gillett  V.  Ellis,  11  111.  579.  ward,  1  Jones  &  Carey  (Irish  Exoh.), 

'  Merchants',  etc,  Ins.  Co.  v.  Shillito,    224. 
15  Ohio  St  559;  Toledo  Ins.  Co.  v.       "3  Biss.  197, 
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Bank.'  "  There  'wais,"  in  the  language  of  the  court,  "  great 
want  of  care,  which  amounted  to  gross  negligence  on  the  part 
of  the  respondents,  in  the  stowage  of  the  cotton ;  esp^cially  re- 
garding its  exposure  to  fire  from  the  condition  of  the  covering 
of  the  boiler  deck  and  the  casing  of  the  steam  chimney; "  and 
upon  this  ground  and  for  other  omissions  of  duty,  the  com- 
pany was  held  liable,  notwithstanding  an  exemption  from  lia- 
bility in  its  contract  from  losses  which  would  have  been  other- 
wise sufficient  for, its  protection. 

§  310.  Hie  goods  must  T>e  carried  in  the  customary  mode  or 
according  to  the  directions  of  the  shipper.— All  common  car- 
riers are  bound  to  carry  in  the  mode  customary  in  their  busi- 
ness, and  usage  is  of  great  importance  in  determining  whether 
the  carrier  has  done  his  duty  in  this  regard;  and  as  we  have 
just  seen,  it  will  even  justify  the  master  of  the  vessel  in  de- 
parting from  the  rule  which,  in  sea  voyages,  requires  a  stow- 
age under  deck.  "Where  such  usage  is  relied  upon,  it  must, 
according  to  the  general  rule  as  to  usages,  be  well  estabhshed; 
and  unless  it  be  so  general  as  to  have  become  a  matter  of  judi- 
cial knowledge,  it  must  be  proven.  Usage,  however,  may  be 
controlled 'by  the  directions  of  the  owner  of  the  goods,  and 
such  directions  the  carrier  will  disregard  at  his  peril.  When 
he  accepts  goods  to  be  carried,  with  a  direction  on  the  part  of 
the  owner  to  carry  them  in  a  particular  way  or  by  a  particu- 
lar route,  he  is  bound  to  obey  such  direction,  and  if  he  at- 
tempts to  perform  his  contract  in  a  manner  different  from 
that  directed,  he  becomes  an  insurer,  notwithstanding  the  ex- 
ceptions in  his  contract.^  And  if  goods  are  marked  in  such  a 
way  as  to  indicate  the  manner  in  which  the  shipper  desires 
them  to  be  carried,  or  so  as  to  give  notice  to  the  carrier  that 
their  safety  requires  that  they  must  be  carried  in  a  particular 
manner,  such  marks  must  not  be  disregarded.  Thus  where  a 
box  containing  a  glass  bottle  filled  with  oil  of  cloves  was  de- 
livered to  the  carrier  marked,  "Glass—  with  care— this  side 
up,"  it  was  held  that  this  was  a  sufficient  notice  to  him  of  the 
value  and  nature  of  the  contents  of  the  box  to  charge  him  with 
the  loss  of  the  oil  occasioned  by  his  disregarding  such  direc- 

1 6  How.  344.  Bing.  84 ;  Maghee  v.KK  Co.,  45  N.  Y. 

2  Express  Company  v.  Kountze,  8  514;  Dunseth  v.  Wade,  2  Scam.  285; 
Waa  842;   Streeter   v.    Horlook,  1    Sleat  v.  Fagg,  5  Bam.  &  Aid.  842. 
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tion.^  So  in  the  case  of  The  Star  of  Hope,'  where  packages  of 
nuts  were  marked  "in  cabin  state-room,"  and  were,  in  disre- 
gard of  such  direction,  stowed  in  the  hold  of  the  vessel,  and 
were  injured  on  the  voyage  in  consequence,  it  was  held  to 
have  been  culpable  negligence  on  the  part  of  the  master.  On 
the  other  hand,  it  has  been  said  that  such  a  notice  does  not 
bind  the  carrier  where  it  is  not  called  to  his  attention  and  is 
not  inserted  in  the  bill  of  lading.'  And  when  the  carrier  re- 
ceives goods  marked  to  a  particular  address  and  destination, 
it  ^ecpmes  his  duty  to  forward  them  accordingly,  without  any 
further  directions  from  the  bailor.* 

§  311.  Same  subject —  Carrier  liable  for  damages  from  fail- 
ure.— And  where  the  owner  of  a  horse  directed  that  he  should 
be  carried  in  a  close  car,  but  the  direction  was  not  obeyed,' 
and  the  horse,  in  consequence  of  being  carried  upon  an  open 
car,  was  injured  by  the  extreme  coldness  of  the  weather,  the 
company  was  held  liable,  although  the  owner  had  assumed  the 
risk  of  "  all  damage  that  might  happen."  ^  So  where  direc- 
tions were  given  to  the  carrier  to  forward  the  goods  from  the 
terminus  of  his  own  route  by  ef,  particular  line  of  boats,  and 
upon  tender  of  the  goods  to  the  agent  of  that  line  he  declined 
to  receive  them,  on  the  ground  that  he  was  prohibited  by  law 
from  transporting  freight  of  that  description,  whereupon  the 
carrier  forwarded  them  by  a  barge,  and  they  were  lost,  he  was 
held  liable.  It  was  said  that,  upon  the  refusal  of  the  steam- 
boat proprietors  to  receive  the  property,  the  carrier  should 
either  have  communicated  the  fact  to  the  plaintiff  and  awaited 
further  instructions,  or  he  should  have  relieved  himself  from 
liability  by  depositing  the  goods  in  a  warehouse  for  safe  keep- 
ing. "There  is  a  class  of  cases,"  say  the  court,  "in  whieh- 
an  agent  is  justified  by  an  unexpected  emergency  in  deviating' 
from  his  instructions,  where  the  safety  of  the  property  re- 
quires it.  In  this  instance  no  such  exigency  arose.  The  only 
inconvenience  which  would  have  resulted  to  the  owner  from^ 
compliance  by  the  carrier  with  his  known  wishes  would  have 
been  mere  delay  in  transmitting  the  hemp  to  market,  and  he 

'Hastings  v.  Pepper,  11  Pick.  41.        Rogers  v.  Wheeler,  53  id.  263;  O'Neil 
'17  Wall.  651.  V.  Eailroad,  60  id.  138. 

» The  New  Orleans,  26  Fed.  Eep.  44.        5  gager  v.  Railroad,  31  Me.  228. 
*  Witbeck  v.  Holland,  45  N.  Y.  18 ; 
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had  notified  the  company  that  he  would  rather  submit  to  this 
delay  than  to  the  hazard  of  tow-boat  transportation  at  the 
close  of  the  season  of  navigation.  The  primary  duty  of  the 
agent  is  to  observe  the  instructions  of  his  principal,  and  when 
he  departs  from  these  he  must  be  content  with  the  voluntary 
risk  he  assumes." ' 

§  312.  Carrier's  duty  to  transport  hy  usual  route. —  It  is  the 
duty  of  the  carrier  to  transport  the  goods  by  the  usual  direct 
route ;  and  for  any  loss  which  a  departure  from  such  route 
may  occasion  to  them,  he  Is  liable.^  Where,  however,  there 
are  two  customary  routes,  and  the  carrier  is  left  free  to  choose 
between  them,  he  may  make  his  choice,  without  incurring  in- 
creased liability,  if  there  are  no  special  reasons  which  make 
the  route  chosen  unsafe.  As  where  there  were  two  customary 
or  usual  routes,  one  known  as  the  inside,  or  canal  route,  and 
the  other  as  the  outside,  or  ocean  route,  and  the  carrier  was 
left  free  by  his  bill  of  lading  to  choose  between  them,  and  he 
chose  the  latter,  and,  being  overtaken  by  a  violent  storm,  the 
goods  were  injured,  it  was  held  that  he  was  not  liable  for  the 
damage  occasioned  by  the  dangers  of  the  sea,  although  had 
he  taken  the  other  route  it  would,  in  all  probability,  not  have 
occurred.'  And  so  a  departure,  in  accordance  with  the  general 
and  established  usage  of  business,  is  not  such  a  deviation  as 
will  make  the  carrier  liable,  even  though  the  usage  was  not 
known  to  the  particular  shipper.* 

§  313.  Same  subject —  Choice  oft-outes  whsn  one  dangerous. 
But  if  one  of  such  customary  and  direct  routes  has  become 
unsafe  from  accidental  and  temporary  causes,  the  carrier,  if 
informed  of  the  fact,  will  be  chargeable  with  negligence  if  he 
takes  it,  even  though  it  may  be  more  expeditious  than  the 
other.  Such  was  the  case  in  Express  Company  v.  Kountze.' 
Gold  dust  was  delivered  to  the  carrier,  at  Omaha,  to  be  trans- 

'  Johnson  v.  Railroad,  33  N.  Y.  610.  v.  Whitman,  18  Mo.  352 ;  Phillips  v. 

See,  also,  Alabama,   etc.  E.    Oo.  v.  Brigham,  26  Ga.  617. 

Thomas,  —  Ala.  — ,  7  So.  Rep.  762.  a  White  v.  Ashton,  51  N.  Y.  280: 

2  Express  Co.  v.  Kountze,  8  Wall.  Hinckley  u.  Railroad,  56  N.  Y.  429; 

842 ;  Merchants'  Despatch  v.  Kahn,  Simkins  v.  Steamboat  Co.,  11  Gush. 

76  111.  520;  Crosby  v.  Fitch,  12  Conn.  102;  Empire  Trans.  Ca  v.  Wallaw, 

410 ;  Powers  u  Davenport,  7  Blackf.  68  Penn.  St  302. 

497 ;  Hand  v.  Baynes,  4  Whart  304 ;  *  Hostetter  v.  Park,  137  U.  S.  30. 

Davis  V.  GaiTett,  6  Bing.  716;  Smith  68  Wall.  342. 
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ported  to  Philadelphia.  There  were  two  routes :  one  through 
Iowa,  and  the  other  through  Missouri,  the  latter  being  the 
more  expeditious,  but  unsafe,  because  of  the  disturbed  condi- 
tion of  the  country.  The  carrier,  having  attempted  to  convey 
the  dust  by  the  Missouri  route,  was  robbed  of  it  by  a  body  of 
armed  men,  while  in  transit  through  that  state,  and  was  held 
liable,  notwithstanding  its  contract  provided  against  liability 
for  losses  or  damage  from  such  an  occurrence,  having  been 
guilty  of  gross  negligence  in  taking  the  more  hazardous  route 
under  the  circumstances. 

§  313a.  Srniw  subject —  Option  as  to  routes  to  he  exercised 
with  regard  to  s'hi/pper's  interest. — '■  So  where  a  contract  for 
the  transportation  of  goods  gives  the  carrier  an  option  be- 
tween modes  of  transportation,  this  option  must  be  exercised 
with  regard  for  the  interests  of  the  shipper ;  and  it  is  a  breach 
•of  the  contract  tonexercise  it  to  his  disadvantage  unless  it  is 
done  in  good  faith  and  under  circumstances  which  seem  to  de- 
mand it.' 

§  314.  The  obligation  to  carry  in  the  manner  provided  by 
the  contract. —  "When  the  carrier  has  entered  into  a  contract 
to  carry  the  goods  in  a  particular  manner,  or  within  a  pre- 
scribed time,  he  will  be  held  to  a  strict  compliance  with  the 
terms  of  Ms  agreement.  If,  for  instance,,  he  undertakes  to 
carry  the  goods  by  a  particular  vessel,  and  forwards  them  by 
another,  though  it  be  one  of  the  same  line,  and  the  goods  are 
lost,  he  will  be  liable.  Goods  were  delivered  to  an  express 
company,  to  be  carried  from  'Sew  York  to  ISTew  Orleans,  and 
the  company  gave  a  receipt  for  them,  in  which  it  was  recited 
that  the  coinpany  undertook  to  carry  them  by  a  particular 
steamship.  Afterwards,  and  before  the  goods  were  shipped, 
this  vessel  was  withdrawn  from  the  line,  and  did  not  make 
the  contemplated  voyage.  The  goods  were  sent  forward  by 
another  vessel,  which  was  wrecked  on  her  voyage,  and  the 
goods  were  lost.  "  When  it  was  ascertained,"  said  the  court, 
"that  the  particular  vessel  would  not  sail  for  New  Orleans, 
and  that  therefore  the  boxes  could  not  be  sent  by  her,  it  was 
the  duty  of  the  defendants  to  notify  the  plaintiffs  of  that  fact, 

1  Blitz  V.  Steamboat  Co.,  51  Mich,  558. 
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and  await  their  instructions.'  The  forwarding  of  the  goods 
by  another  steamer  than  that  agreed  upon,  without  the  as- 
sent of  the  plaintiffs,  or  any  notice  to  them  of  the  intention 
so  to  forward  them,  was  clearly  not  an  fexecution  of  the  agree- 
ment, and  they  are  chargeable  with  the  consequences  of  the 
unauthorized  act."  ^  And  where  the  agent  of  the  proprietor  of 
a  line  of  vessels  gave  to  the  shipper  a  bill  of  lading  for  goods 
to  be  shipped  by  a  particular  vessel,  which  was  the  next  of 
such  vessels  in  the  order  of  departure  for  the  port  of  destina- 
tion, it  was  held  that  such  agent  had  authority  to  enter  into 
such  a  contract ;  and  the  vessel  being  delayed  and  not  arriv- 
ing in  time  to  depart  in  her  regular  order,  and  another  vessel 
having  been  substituted  in  her  place,  and  the  goods  sent  by 
her,  and  lost  by  the  perils  of  the  sea,  it  was  held  the  defend- 
ant had  no  authority  to  forward  the  goods  by  any  other  than 
the  particular  vessel  named  in  the  contractj  and  that,  having 
done  so,  he  made  himself  an  insurer,  and  was  liable  for  their 
loss.' 

§  315.  Same  subject^—  Carrier  liable  for  loss  if  contract  not 
observed. —  So  where  the  carrier  has  agreed  to  transport  the 
goods  by  land,  he  cannot  carry  them  by  water ;  nor  by  land, 
when  he  has  agreed  to  carry  them  by  water ;  nor  by  a  sailing 
vessel  when  he  has  contracted  to  carry  them  by  a  steam  ves- 
sel, without  taking  upon  himself  all  the  risk  of  their  loss  or 
damage.  When  the  contract  in  the  bill  of  lading  was  for 
transportation  of  freight  "all  rail"  from  Louisville  to  New 
Tork,  with  an  exception  of  the  liability  of  the  carrier  for  losses 
by  fire  in  depot,  and  the  freight  was  carried  "all  rail"  as  far 
as  Philadelphia,  and  there  delivered  for  further  transportar 
tion  to  the  defendant  railroad  company,  by  which  it  was  car- 
Hed  to  destination,  but  was  transported  for  a  portion  of  the 
distance  in  a  steamboat  instead  of  by  rail,  it  was  held  that  the 
carrier  had,  by  failing  to  comply  strictly  with  its  contract, 
forfeited  the  benefit  of  the  exceptions  in  the  bill  of  lading; 
iind  the  cotton  having  been  burned  in  its  depot  after  its  ar- 

1  See  Johnson  v.  N.  Y.  Cent  R.  E.,  SGoddard  v.  Mallory,  53  Barb.  87; 
33  N.  Y.  610.  Wilcox  v.  Parmelee,  3  Saadf.  610. 

2  Goodrich  v.  Thompson,  44  N.  Y. 
324. 
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rival  at  N'ew  York,  it  was  held  liable.  It  was  said  that  a 
literal  performance  of  the  contract  would  have  been  impossible, 
because  it  was  necessary  to  cross  both  the  Ohio  and  the  Hud- 
son rivers  before  New  York  could  have  been  reached.  But 
the  contract,  it  was  said,  was  to  have  a  reasonable  construc- 
tion, and  the  necessity  of  crossing  ferries  in  the  course  of  the 
transportation  must  have  been  known  to  the  parties,  and  water 
carriage,  to  this  extent,  must  have  been  authorized  from  the 
necessity  of  the  case,  and  the  contract  to  carry  by  rail  would 
have  been  substantially  performed  by  the  transportation  by 
rail  so  far  as  was  practicable ;  but  that  the  carrying  of  the  goods 
by  steamboat  from  Amboy  to  E"ew  York  was  not  a  necessity  j 
and  while  the  defendant  could  not  have  sent  them  otherwise 
by  its  line,  it  could,  upon  seeing  the  direction  in  the  bill  of 
lading,  have  declined  the  service ;  but  having  undertaken  it,  it 
took  upon  itself  also  the  obligation  of  the  contract,  and  be- 
came an  insurer  of  the  safety  of  the  goods  when  it  failed  to 
comply  with  its  stipulations  as  to  the  mode  of  carriage.'  And 
where  a  verbal  contract  was  made  by  the  shipper  with  an  agent 
of  a  railroad  company  to  transport  goods  "  all  rail,"  at  "  all 
rail "  rates,  from  Cincinnati  to  New  York,  and  the  goods  were 
carried  to  Baltimore  by  "all  rail,"  and  were  there  shipped  on 
a  steamer  for  New  York,  the  carrier  was  held  Uable  for  the 
loss  of  the  goods  by  the  wrecking  of  the  vessel  in  a  storm  at 
sea ;  because,  the  goods  having  been  shipped  under  an  agree- 
ment that  they  should  be  carried  all  rail,  a  loss  occasioned  by 
their  being  carried  by  sea,  in  violation  of  such  agreement,  was 
no  excuse  for  their  non-delivery  to  the  consignee.^ 

§  316.  Same  subject. —  So  where  the  carrier  undertook  to 
send  the  goods  by  a  steam  vessel,  and  sent  them  by  a  sail  ves- 
sel, he  was  held  to  have  become,  by  such  a  departure  from  his 
duty,  an  insurer  of  their  safety,  and  the  goods  having  been 
lost  in  a  storm,  he  was  held  liable  for  their  value;'  knd  the 
same  rule  was  applied  where,  having  undertaken  to  ship  goods 
"  by  sail  on  the  lake,"  he  sent  them  by  steam  and  the  goods 
Were  lost.*    So  where  a  valuable  parcel  was  delivered  to  the 

•Maghee  v.  Camden  &  Amboy  E.  'Wilcox  v.  Parmelee,  3  Saidf.  610. 
^.,  45  N.  Y.  514.  4  Merrick  v.  "Webster,  3  Mich.  268. 

2  Bostwick  V.  B.  &  O.  Eailroad,  45 
N.Y.712. 
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carrier  to  be  forwarded  by  a  certain  specified  coach,  but  the 
carrier,  disregarding  the  instructions  of  the  bailor,  sent  it  by 
another  coach,  and  it  was  lost,  it  was  held  that  he  was  liable, 
ialthough  he  would  not  have  been  liable  had  he  sent  it  as 
directed  and  it  had  been  lost,  because  the  bailor  had  fraudu- 
lently concealed  its  value,  and  no  insurance  had  been  paid 
upon  it,  according  to  the  carrier's  notice,  Bayley,  J.,  saying 
that,  "  if  the  defendant  had  sent  the  parcel  by  the  mail,  in  pur- 
suance of  his  contract,  I  should  have  been  of  opinion  that, 
under  the  circumstances  of  the  case,  he  would  not  have  been 
liable  for  the  loss.  But,  having  sent  it  by  a  different  mode  of 
conveyance,  I  am  of  opinion  that  he  is  liable."  ^ 

§  316a.  Same  subject.-^  So  where  the  carrier  by  his  contract 
agreed  that  the  goods  should  be  transported  without  change 
of  cars,  but  this  agreement  was  not  observed,  it  was  held  that 
the  carrier  was  liable  for  a  loss  which  ensued  and  could  not 
claim  the  benefit  of  restrictions  upon  his  liability  contained  in 
the  contract  which  he  had  violated.'' 

§  317.  The  goods  must  he  carried  at  and  within  the  time 
agreed  on. —  If  the  carrier  has  agreed  to  carry  the  goods  to 
their  destination,  or  to  the  point  of  connection  with  the  suo 
ceeding  carrier,  and  there  deliver  them  within  a  prescribed 
time,  he  will  be  held  to  a  strict  performance  of  his  contract,' 
and  no  temporary  obstruction  or  even  absolute  impossibility 
will  be  a  defense  to  an  action  for  failure  to  comply  with  the 
engagement ;  for  when  a  party,  by  his  own  contract,  creates 
a  duty  which  he  engages  to  perform,'  he  is  bound  to  make  it 
good,  notwithstanding  an  accident  or  delay  by  inevitable  ne- 
cessity, because  he  might  have  provided  against  it  by  his  con- 
tract ;  *  and  this  rule  applies  not  only  to  the  engagements  of 
carriers  but  to  the  contracts  of  all  persons.  If  a  vendor  of 
goods,  for  instance,  absolutely  engages  to  deliver  them  by  a 

1  Sleat  V.  Fagg,  5  Bam.  &  Aid.  342.  330 ;  Pereira  v.  Railroad  Co.,  66  CaL 

-  Stewart  v.  Transportation  Co.,  47  93. 
Iowa,  339.  *  Place  u  Union  Ex.  Co.,  2  Hilton, 

>  The  fli-st  of  two  connecting  car-  19 ;  Deming  v.  Railroad,  48  N.  H.  455 ; 

riers  is  liable  for  a  failure  under  a  Hadley  v.  Clark,  8  T.  R.  359 ;  Hai-rison 

contract  to  deliver  the  goods  to  the  v.  Railway  Co.,  74  Mo.  364,  371 ;  Chi- 

suoceeding   carrier  within  a  given  cago,  etc.  R.  Ca  u  Thrapp,  5  111  App. 

time  or  in  time  for  a  particular  mar-  503. 
ket.    Fox  V.  Railroad  Co.,  148  Mass. 
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certain  time,  it  will  be  no  defense  that  he  was  prevented  from 
doing  so  by  the  blockade  of  a  port  or  by  any  other  inevitable 
acident;^  nor  that  goods  of  the  particular  quality  agreed  to 
be  delivered  could  not  be  had  at  the  time  when  the  contract 
was  to  have  been  executed.^ 

§  318.  Same  subject  —  Illustrations.—  A  forcible  illustration 
of  this  principle  is  aflforded  by  the  case  of  Parmalee  v.  Wilks,' 
which,  though  not  a  case  turning  directly  upon  the  question 
of  the  duties  and  liability  of  a  common  carrier,  was  assimilated 
to  such  a  case.  The  owners  of  a  steamboat  entered  into  a 
contract  to  tow  a  raft  of  logs.for  the  plaintiff.  They  agreed 
to  commence  the  service  on  the  morning  of  a  certain  day,  but, 
owing  to  an  alteration  in  the  voyage  of  the  boat,  the  raft  was 
not  taken  in  tow  until  the  evening  of  that  day,  and  a  ^torm 
arising  during  the  night,  whilst  it  was  being  carried  to  its 
destination,  broke  it  up  and  scattered  the  logs.  It  was  found 
on  the  trial  that  but  for  the  delay  the  raft  would  have  reached 
its  destination  before  the  storm  arose.  It  was  held  that  in 
such  a  case  time  was  to  be  considered  as  of  the  essence  of  the 
contract;  that  the  delay  by  the  steamboat  was  in  effect  the 
same  as  a  deviation  by  a  common  carrier,  and  that  its  owners 
were  liable  for  the  value  of  the  logs  by  reason  of  the  failure 
to  start  with  the  raft  as  had  been  agreed.  And  in  the  case  of  a 
common  carrier,  it  has  been  held  that  if  he  undertake  to  carry 
a  cargo  to  a  blockaded  port  when  he  has  knowledge  of  the  block- 
ade, no  difficulty  attending  the  performance  of  his  contract  can 
be  set  up  as  an  excuse  for  its  non-performance.* 

§  319.  Samie  subject  —  Not  excused  by  drcumstances  beyond 
Ms  control.—^  In  Harmony  -y.  Bingham,*  the  carrier  entered 
into  a  covenant  to  convey  a  large  quantity  of  goods  from  New 
York  to  Independence,  Missouri,  in  twenty-six  days,  or  to  pay 
at  the  rate  of  ten  cents  per  one  hundred  pounds  of  the  freight 
for  every  day's  delay  beyond  the  specified  time,  and  also  gave 
a  bill  of  lading  containing  an  exception  of  liability  for  unavoid- 
able accidents.  Owing  to  a  freshet,  a  canal  over  which  he 
usually  transported  goods  westward  was  rendered  impassable, 

1  Atkinson  v.  Ritchie,  10  East,  530 ;        a  22  Barb.  539. 
Spence  v.  Chadwiok,  10  Q.  B.  517.  *Medeiros  v.  Hill,  8  Bing.  331. 

^Gilpins  V.  Consequa,  1  Peters'  C.        sg  Keman,  99 ;  s.  a  1  Duer,  209. 
Ct.  85;  Youqua  v.  Nixon,  id.  331. 
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and  was  not  repaired  so  as  to  become  navigable  for  several 
weeks.  In  consequence  of  this  delay,  the  goods  did  not  ar- 
rive at  destination  for  some  twenty  days  after  the  time  speci- 
fied in  the  contract.  Having  exacted  the  payment  of  the 
agreed  freight  without  making  any  deduction  for  the  delay, 
according  to  the  terms  of  the  contract,  upon  the  ground  that 
he  had  been  prevented  by  inevitable  accident  from  sooner  de- 
livering the  goods,  the  owner  sued  him  upon  the  covenant, 
and  he  was  held  liable  to  damages  according  to  his  contract, 
although  the  delay  had  been  occasioned  by  circumstances  be- 
yond his  control.' 

iln  this  case  It  was  proven  that 
there  was  another  possible  route,  via 
New  Orleans,  by  which  the  goods 
might  have  been  sent,  and  that  this 
was  known  to  the  parties  when  the 
contract  was  mada  It  did  not  there 
fore  appear  that  a  strict  compliance 
with  it  had  been  made  impossible  by 
the  accident  to  the  canaL  The  con- 
tract to  carry  within  a  given  time 
was  also  separate  and  distiact  from 
the  bill  of  lading,  which  latter  con- 
tained the  exception  of  "  dangers  of 
the  raih-oad,  fire,  leakage  and  all  un- 
avoidable accidents."  These  excep- 
tions were  held  to  be  in  no  wise 
inconsistent  with  the  covenant  as  to 
the  time  of  delivery,  and  to  except 
only  damage  to  the  goods  by  un- 
avoidable accident,  and  not  the  loss 
to  the  owner  occasioned  by  the  delay 
in  the  transportation.  But  if  the  car- 
rier contracts  to  deliver  within  a  cer- 
tain time,  he  is  still  excused  from 
ddivering  at  all  if  the  goods  are  de- 
stroyed by  the  act  of  God  or  of  the 
public  enemy  without  negligence  on 
his  part  Gage  v.  Tirrell,  9  AUen, 
299,  ante,  §  173.  Should  not  the  same 
cause  which,  if  it  had  destroyed  the 
feoods  in  toto,  would  have  excused 
him  altogether  from  their  delivery, 
excuse  a  delay  of  deliveiy  beyond 
the  time  fixed  by  the  contract?  And 
if  by  the  same  contract  in  which  he 


agrees  to  carry  within  a  certain  time, 
certain  dangers  are  excepted  from  a 
loss  by  which  he  would  be  excused 
altogether,  ought  not  a  prevention 
by  the  same  dangers  to  excuse  a 
later  delivery  than  he  has  under- 
taken to  make,  unless  his  contract 
can  be  construed  as  an  insurance  that 
they  wiU  be  delivered  within  the 
specified  time,  iinless  lost  by  the  act 
of  God  or  the  public  enemy,  or  the 
excepted  dangers  in  the  bill  of  lad- 
ing? The  general  rule  undoubtedly 
is,  that  a  party  who  contracts  to  do  a 
certain  thing  will  not  be  excused 
from  its  performance  even  by  the  act 
of  God.  As-  where  a  party  con- 
tracted to  build  a  house  by  a  certain 
time,  and  when  he  had  nearly  com- 
pleted it,  it  was  destroyed  by  light- 
ning. School  District  v.  Dauchy,  25 
Conn.  530.  And  where  the  vendor 
contracted  to  deliver  the  thing  sold 
by  a  certain  time,  he  was  held  not  to 
be  excused  by  lowness  of  the  water  in 
the  river,  which  made  performance 
by  the  time  impossible.  Bryan  v. 
Spui-gin,  5  Sneed,  681.  But  thei-e  are 
exceptions  to  the  rule,  as  where,  from 
the  nature  of  the  contract  the  law 
wiU  presume  the  possibility  of  a  pre- 
vention by  the  act  of  God,  as  a  con- 
dition in  the  contemplation  of  tbe 
parties  at  the  time  of  the  contract,  as 
in  the  case  of  a  stipulation  for  per- 


874 


DUTT  AS   TO   TEANSPOETATIOlir. 


[§  319a. 


§  319a.  Same  subject — Sliipper  must  not  he  in  defmilt. —  But 
these  contracts  of  the  carrier  to  transport  the  goods  at  or 
within  a  certain  time  must  be  held  subject  to  the  condition 
that  the  shipper  is  not  himself  in  default  in  not  furnishing  the 
goods  for  transportation  at  the  time  agreed  upon.  Thus,  in  a 
late  case  it  appeared  that  the  defendant  had  undertaken  to 


sonal  service,  or  for  the  performance 
of  an  act  which  the  promisor  alone 
can  perform.  Boast  v.  Firth,  L.  R  4: 
C.  P.  1 ;  Knight  v.  Bean,  23  Me.  031 ; 
Lakeman  v.  Pollard,  43  id.  463 ;  Ful- 
ler V.  Brown,  11  Mete.  440 ;  Ryan  v. 
Dayton,  25  Conn.  188.  If,  therefore, 
the  carriage  depended  upon  the  per- 
sonal service  of  the  carrier,  it  would 
seem  that  he  would  be  excused  for 
not  delivering  within  the  stipulated 
time,  if  prevented  by  illness,  death  or 
any  other  act  of  God,  unless  his  con- 
tract can  be  construed  as  an  insur- 
ance of  the  delivery  at  the  specified 
time.  Besides,  the  case  of  the  com- 
mon carrier  stands  on  peculiar 
grounds.  He  is  excused  from  his 
contract  to  carry  the  goods  safely  by 
the  act  of  God  or  the  pujblio  enemy, 
unless  he  waives  the  benefit  of  these 
exceptions  by  his  contract,  which  we 
have  seen  he  may  do.  His  contract 
does  not  by  law  bind  him  to  carry 
and  deliver  the  goods  at  all  events, 
and  it  would  seem  to  admit  of  some 
question  whether,  upon  principle,  the 
same  causes  which  will  excuse  him 
altogether  from  the  delivery  would 
not  afford  a  valid  excuse  for  delay 
beyond  the  time  fixed  by  his  con- 
tract The  contract  to  deliver  within 
a  certain  time  certainly  cannot  be 
more  obligatory  than  the  contract  to 
convey  safely.  But  where  it  appears 
from  the  contract  that  it  was  the  in- 
tention of  the  parties  that  the  carrier 
■should  be  bound  to  deliver  at  all 
events  within  the  specified  time,  or, 
in  other  words,  that  he  has  for  a  con- 
sideration insured  such  delivery,  as 


would  seem  to  have  been  the  under- 
standing in  this  case,  he  should  un- 
doubtedly be  held  to  the  contract  as 
so  intended. 

It  appeared  also  in  the.  case  that 
there  was  another  possible  route,  and 
the  canal  could,  no  doubt,  have  been 
sooner  repaired.  So  the  carriage  of 
the  goods  within  the  time  was  not 
made  impossible  by  inevitable  acci- 
dent or  the  act  of  God.  Beebe  v. 
Johnson,  19  Wend.  500.  Another 
important  feature  of  the  case  was 
that  the  parties  had  agreed  upon  the 
amount  of  damages  in  case  of  fail- 
ure to  comply,  which  showed  clearly 
that  the  carrier  was  to  take  the  risk, 
for  an  increased  compensation,  perr 
haps,  of  all  accidents  which  might 
delay  the  carriaga  He  insured  or 
warranted  the  delivery  by  a  given 
time,  which,  as  it  seems,  was  a  mat- 
ter of  great  importance,  under  the 
circumstances,  to  the  owner  of  the 
goods.  And  such  should,  no  doubt, 
be  the  construction  generally  of  con- 
tracts to  carry  within  a  given  time  ; 
but  perhaps  not  necessarily  always 
so.  Leavitt,  J.,  in  Broadwell  v.  But- 
ler, 6  McLean,  296,  seems  to  have 
thought,  without,  perhaps,  an  inves- 
tigation of  the  subject  or  a  reference 
to  the  case,  that  the  act  of  God  or 
the  public  enemy,  or  any  of  the 
dangers  excepted  in  the  bill  of  lad- 
ing, would  excuse  a  delay  beyond  the 
time,  evenwhele  there  was  a  stipula- 
tion that  the  goods  should  be  de- 
livered by  a  given  time.  It  was  not 
a  question  in  the  case,  however,  and 
cannot  be  relied  upon  as  a  decision. 
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transport  "on  board  steamship  Minnesota  or  ]!^evada,.  for 
Liverpool,"  a  quantity  of  cotton  which  was  then  on  its  way 
to  New  York,  but  the  date  of  arrival  of  which  was  uncer- 
tain. The  Minnesota  was  advertised 'to  sail  on  October  27; 
the  Nevada  a  week  later.  The  cotton  reached  defendant's 
pier  on  October  26,  but  a  full  cargo  for  the  Minnesota  was 
then  on  the  dock  and  loading.  The  cotton  was  therefore 
shipped  a  week  later  on  the  Nevada,  reaching  Liverpool  a 
week  later  than  the  Minnesota.  During  this  week  the  price 
of  cotton  declined  and  an  action  was  brought  to  charge  the 
defendant  for  the  delay.  The  court  held,  however,  that  the 
contract  must  be  construed  as  an  undertaking  to  carry  on  the 
Minnesota,  provided  the  cotton  reached  there  in  a  reasonable 
time  for  loading ;  that  it  did  not  arrive  within  a  reasonable 
time ;  that  the  defendant  was  not  bound  to  reject  other  freight 
to  save  room  for  the  cotton,  thereby  running  the  risk  of  sail- 
ing with  a  short  cargo,  and  that  the  shipment  on  the  Nevada 
was  justifiable.' 

§  319&.  Same  subject — Implied  authority  of  agent  to  agree 
to  furnish  cars  on  given  day. —  Connected  with  this  subject 
is  the  question  of  the  implied  authority  of  the  agent  of  a  rail- 
road company  to  furnish  cars  for  the  transportation  of  prop- 
erty upon  a  given  day.  In  the  case  of  a  general  or  superior 
agent  having  control  of  such  affairs,  or  of  any  agent  expressly 
authorized,  there  could  be,  of  course,  no  question;  but  in  the 
case  of  local  agents  at  the  various  shipping  places  along  the 
lines,  more  question  has  arisen.  As  to  these,  however,  the 
rule  is  well  settled  that  a  local  agent,  placed  in  charge  of  a 
station  and  given  authority  to  receive  and  forward  freight, 
has  implied  authority  to  bind  his  principal  by  an  apparently 
reasonable  agreement  with  a  shipper  to  furnish  proper  cars  in 
a  sufficient  number  and  on  a  given  day  for  the  transportation 
of  the  shipper's  goods.''  That  the  -agent  had,  in  fact,  instruc- 
tions not  to  make  such  agreements  will  make  no  difference  if 

1  Fowler  v.  Steam  Co.,  87  N.  Y.  190.  — ,  14  &  W.  Rep.  583 ;  McCaxty  u  Eail- 

2  Wood  u  Railway  Co.,  68  Iowa,  way  Co.,  — Tex. — ,15&  W.Rep.l64; 
491 ;  Harrison  v.  Railway  Co.,  74  Mo.  Missouri  Pac.  R'y  Ca  v.  Graves,  — 
364;  Pruitt  v.  Railroad  Co.,  62  Mo.  Tex — ,16S.  W.  Rep.102;  Demingw. 
527;  Gelvin  v.  Railway  Co.,  21  Ma  Railroad  Co.,  48  N.  H.  455. 

App.  273 ;  Easton  v.  Dudley,  —  Tex. 
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the  shippsr  did  not  know  of  them,  and  the  agreement  was 
one  within  the  apparent  scope  of  the  agent's  authority.'  In 
one  case  ^  of  this  nature  the  court  said  of  such  an  agent,  "  He 
was  the  only  representative  of  the  company  at  that  station. 
He  was  placed  therefor  the  purpose  of  transacting  its  business 
at  that  place.  He  was  authorized  to  contract,  in  its  name,  for 
the  transportation  of  property  of  the  kind  in  question,  and  had 
authority  to  receive  it  for  shipment.  Shippers  had  the  right 
to  assume,  in  the  absence  of  information  to  the  contrary,  that 
he  had  authority  from  his  principal  to  contract  for  the  doing 
of  whatever  \*as  reasonably  necessary  to  be  done  in  the  ship- 
ment of  such  property.  By  placing  him  in  charge  of  its  busi- 
ness at  that  station,  and  empowering  him  to  contract  for  the 
shipment  of  such  property,  it  held  him  out  as  possessing  the 
authority  to  contract  with  reference  to  all  the  necessary  and 
ordinary  details  of  the  business.  "Within  the  range  of  that 
business,  he  was  a  general  agent.  .  .  .  Shippers,  as  a  rule, 
are  required  to  deal  with  these  agents  in  making  contracts  for 
the  shipment  of  property.  They  are  agents  of  the  company's 
own  selection,  and  are  employed  to  represent  and  act  for  it ; 
and  to  hold  that  contracts  entered  into  by  them,  within  the 
apparent  scope  of  their  authority,  may  be  defeated  by  secret 
limitations  upon  their  authoritj',  would  impose,  in  many  cases, 
very  grievous  hardships  upon  those  who  are  compelled  to  deal 
with  them.  The  soundest  considerations"  of  public  policy 
demand  that  the  rule  should  be  otherwise ;  and  this  view  is 
well  sustained  by  the  authorities." 

§  320.  €a/re  to  he  taken  of  the  goods  in  case  of  dela/y  or  acdr 
dent  in  the  course  of  the  transportation. —  If,  during  the  trans- 
portation of  the  goods,  any  accident  should  happen  to  them 
from  which  damage  is  likely  to  ensue  to  the  goods,  it  is  the 
duty  of  the  carrier  to  give  to  them  all  the  reasonable  care  and 
attention  which  wiU  prevent  further  damage  and  secure  their 
preservation.  Where  coffee  in  barrels  and  boxes  was  being 
carried  on  the  Mississippi  river,  in  a  barge,  from  New  Orleans 
to  St.  Louis,  and  became  wet  from  an  accident  to  the  barge, 

'Wopd  V.  Railway  Co.,  68  Iowa,        2  Wood  v.  Eailway  Co.,  68  Iowa, 
491  (overruling  Wood  v.  Eailroad  Co.,    491. 
59  Iowa,  196);  Harrison  v.  Railway 
Co.,  74  Mo.  364 
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it  was  held  to  have  been  the  duty  of  the  carrier  to  open  the 
boxes  and  barrels,  if  necessary,  and  dry  the  coffee,  in  order,  as 
far  as  possible,  to  preserve  it  from  further  damage  by  being 
■kept  in  its  wet  state  for  the  rest  of  the  trip.^  "Where  packages 
of  furs  were  being  carried  by  steamboat  from  Cincinnati  to 
Pittsburg,  and  by  an  accident  to  the  boat  they  became  wet, 
it  was  held  to  have  been  the  duty  of  the  carrier  to  unpack  and 
dry  them  while  on  the  voyage,  and  for  not  having  done  so  he 
was  held  liable.^  Where  dressed  poultry,  packed  with  ice  in 
boxes,  was  delivered  upon  the  steamboat  of  the  carrier,  which 
was  delayed  by  a  fog,  and  during  the  delay  the  ice  melted 
and  the  poultry  was  spoiled  by  the  heat,  the  carrier  was  held 
liable,  it  being  shown  that  his  agent  was  informed  of  the  nat- 
ure of  the  freight,  and  knew  that,  under  the  circumstances,  if 
not  attended  to,  it  would  spoil ;  and  it  not  being  shown  that 
any  care  or  attention  was  bestowed  upon  it.'  So  where  the 
carrier  received  a  cask  of  brandy  to  carry,  which  leaked  in 
the  course  of  the  journey,  and,  when  his  attention  was  called 
to  it,  he  took  no  steps  to  prevent  the  leakage,  and  a  consider- 
able quantity  was  thereby  lost,  he  was  held  liable  on  the  ground 
that  the  loss  had  accrued  from  gross  negligence.* 

§  321.  Same  subject. — When  beans  loaded  upon  a  vessel  be- 
came wet  by  the  leaking  of  the  vessel,  caused  by  a  collision 
which  compelled  the  vessel  to  put  back  to  port  and  lie  there 
for  some  time  for  repairs,  it  was  held  to  have  been  the  duty 
of  the  master  to  unload  the  beans  while  in  port,  and  dry  them ; 
and  having  proceeded  on  his  voyage  without  having  done  so, 
and  the  beans  having  become  greatly  damaged  by  being  per- 
mitted to  continue  wet  for  so  long  a  time,  he  was  held  liable 
for  the  damage..^  Where  the  biU  of  lading  contained  a  stipu- 
lation that  casks  in  which  oil  was  contained  should  be  wetted 
twice  a  week  to  prevent  leakage,  the  carrier  was  held  liable  for 
loss  by  leakage  because  this  was  not  done,  although  leakage 
was  one  of  the  excepted  causes  of  loss  contained  in  his  con- 
tract ;  and  without  such  stipulation,  if  the  loss  had  occurred 

•  Bird  V.  Cromwell,  1  Mo.  68.  «  Beck  v.  Evans,  16  East,  344. 

^Choteaux  v.  Leeoh,  18  Penn.  St       'Notara  v.  Henderson,  L.  R.  5  Q.  B. 
234  346;  S.O.(Exch.Ch.)L.R7Q.B.225. 

»  Peck  V.  Weeks,  34  Conn.  145. 
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from  the  want  of  reasonable  care  in  preventing  such  leakage, 
he  would  have  been  liable.* 

§  322.  Same  subject  —  Care  to  le  taJcen  of  live  stock. —  So  it 
is  the  duty  of  the  carrier  of  live  stock,  in  the  absence  of  special 
contract,  and  when  they  are  not  accompanied  by  the  owner  or 
some  agent  of  his  whose  duty  it  becomes  to  provide  for  them, 
to  give  them  that  attention  which  they  require  as  living  ani- 
mals, and  he  cannot  treat  them  as  inanimate  freight-  They 
absolutely  require  ventilation  and  to  be  fed  and  watered ;  and 
if  the  carrier  has  not  provided  otherwise  by  contract  with  the 
owner  when  he  accepts  them  for  transportation,  it  becomes  as 
obligatory  upon  him  to  care  and  provide  for  them  in  these  re- 
spects, as  their  necessities  may  require,  as  to  provide  for  them 
safe  vehicles  of  transportation.  If,  for  instance,  a  railroad 
company  accepts  hogs  for  transportation,,  which,  from  the 
crowded  manner  in  which  they  are  necessarily  carried  upon 
its  cars,  are  liable  to  die  from  overheating,  it  is  the  duty  of  the 
agents  of  the  road  to  apply  water  to  them  externally  when 
this  is  found  necessary  to  prevent  such  overheating,  and  if  they 
fail  ta  do  so  the  company  will  be  liable.^  And  there  can  be  no 
doubt  that  if  the  carrier  intrusted  with  a  living  animal  of  any 
description  for  transportation  should  suffer  it  to  die  from 
starvation  or  thirst,  or  for  the  want  of  ordinary  care  and  at- 
tention in  any  respect  which  it  required,  he  would  be  liable 

1  Hunnewell  v.  Taber,  2  Sprague,  1.  to  put  the  cars  in  such  a  position 

2  Illinois  Cent  E.  R.  u  Adams,  43  that  the  shipper  can  get  to  them  to  at- 
lU.  474;  T.  W.  &  W.  R.  R  v.  Thomp-  tend  to  the  wants  of  the  animals; 
son,  71  id.  434;  T.  W.  &  W.  E.  R.  v.  e.  g.,  to  haul  the  cars  to  a  point  where 
Hamilton,  76  id.  393.  Where  delay  they  can  be  unloaded ;  and  he  can- 
occurs  during  transportation  it  is  the  hot  escape  on  the  ground  of  a  want 
duty  of  the  carrier,  unless  the  ship-  of  motive-power,  if  by  reasonable 
per  has  expressly  assumed  the  duty,  diligence  he  could  have  obtained  it 
to  see  that  the  property  does  not  suf-  Bills  v.  EaUroad  Co.,  84  N.  Y.  5. 

fer  injury,  as  to  prevent  hogs  from        Unless  agreed  to  the  contrary,  the 

"piling  up;"  and  he  cannot  escape  carrier  may  imload  cattle  and  change 

by  alleging  that  the  cai-s  were  over-  them  from  one  car  to  another ;  and 

crowded,  if  he  accepted  them  with  the  fact  that  the  owner  goes  along 

knowledge  of  their  condition.    Kin-  does  not  give  him  the  right  to  dictate 

nick  V.  Railway  Co.,  69  Iowa,  665.  when  and  where  the  unloading  shall 

So,  though  the  shipper  accompa-  take  place.     McAlister  v.  Railroad 

niea  them,  the  carrier  is  bound,  if  re-  Co.,  74  Mo.  351. 
quested,  in  case  of  accident  or  delay, 
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unless  lie  should  be  relieved  from  the  duty  by  contract  with 
his  employer.^ 

§  322a.  Same  subject^-  Ca/re  to  le  talcen  of  live  stoclc. —  Thus 
in  a  recent  case  in  Texas  ^  it  is  said :  "  It  is  the  duty  of  the 
railway  companies  to  provide  suitable  places  for  feeding  and 
watering  live  stock  transported  over  their  lines ;  and,  if  this 
is  not  done,  they  are  responsible  for  any  loss  entailed  or  that 
occurs  from  such  neglect  or  failure.  The  carrier  is  primarily 
bound  to  provide  food  and  water  for  stock  shipped  over  its 
line  of  railroad.'  In  Missouri  it  is  held  that  a  railroad  company 
which  transports  live  stock  ought  not  only  to  have  proper 
facilities  and  machinery  for  unloading  the  stock  shipped  over 
the  company's  line  of  road  whenever,  in  the  course  of  the 
transit,  it  may  be  necessary  to  unload  them  for  exercise  and 
refreshment,  but  also  that  it  is  the  company's  duty  to  unload, 
feed  and  water  them  at  their  journey's  end,  as  well  as  along 
the  route,  if  there  be  delay  in  delivering  them  to  the  con- 
signee,; in  order  to  discharge  the  carrier  from  liability,  if  the 
health  or  necessities  of  the  animals  require  this  to  be  done."  ♦ 

§  3225.  Same  subject —  Care  to  ie  taken  of  live  stock. —  And 
even  though,  by  virtue  of  the  contract  under  which  the  ani- 
mals are  carried,  it  is  the  duty  of  the  shipper  to  attend  the 
animals,  provide  for  their  wants  and  protect  them  from  in- 
jury to  themselves,  yet  if  the  carrier  fails  or  refuses  to  fur- 
nish the  shipper  reasonable  opportunities  and  facilities  for 
performing  the  duties  which  he  has  undertaken,  the  carrier 
will  be  liable  for  the  injury  thereby  sustained.' 

'South,   etc.  R  R.  r.  Henlein,  53  supra;   Bryant  v.  Railroad  Co.,  68 

Ala.  606.  Ga.  805. 

2  Gulf,  etc.  R'y  Co.  Wjlhelm,  —  5  Taylor^  eta  R'y  Co.  u  Montgom- 
Tex.  — ,  16  S.  W.  Rep.  109.  eiy,  —  Tex.  — ,  16  a  W.  Rep.  178; 

3  Citing  Railroad  Co.  v.  Adams,  42  Railway  Co.  v.  Pratt,  15  IlL  App.  177 ; 
HI.  474 ;  Railway  Co.  v.  Thompson,  Nashville,  etc  R'y  Co.  v.  Heggie,  — 
71  111.  434 ;  Dunn  v.  Railway  Co.,  68  Ga,  — ,  12  S.  E.  Rep.  363.  The  carrier. 
Mo.  268;  Harris  v.  Railroad  Co.,  20  is  liable  if  he  does  not  give  sufficient 
N.  Y.  282 ;  Cragin  v.  Railroad  Co.,  51  time  or  oppoi-tunity  to  care  for  the 
•^-  Y.  61.  stock  or  if  he  misleads  the  shipper 

<  Citing  Dunn  v.  Railway  Co.,  68    into  believing  that  the  brakemen  are 
Mo.  268.    If  stock  is  delayed  or  car-    caring  for  it.    Dawson  v.  Rpilway 
ried  beyond  its  destination,  carrier    Co.,  76  Mo.  514 
must  feed.    Dunn  v.  Railway  Co., 
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§  323.  Same  subject  —  Duty  to  avert  mjury.—  Safe  custody 
of  the  property  intrusted  to  Mm  is  as  much  the  duty  of  the 
carrier  as  its  conveyance  and  delivery.  His  contract  is  to  de- 
liver in  good  order,  and  if  the  vessel  upon  which  the  goods 
are  being  carried  is  stranded,  or  if  there  be  an  interruption 
of  any  kind,  so  that  he  cannot  proceed  with  his  journey, 
whether  it  be  by  land  or  by  sea,  he  is  bound  to  use  all  the 
means  at  his  command,  and  all  possible  diligence  for  their  pres- 
ervation ; '  and  if  they  become  injured,  for  the  want  of  such 
efforts  to  preserve  them,  the  loss  will  be  attributed  to  his  neg- 
ligence, and  not  to  the  immediate  or  proximate  cause  of  the 
loss  or  injury.  And  when  the  vessel  upon  which  the  goods 
are  being  carried  is  disabled,  and  the  goods  are  of  too  perish- 
able a  nature  to  await  her  repair,  it  is  the  duty  of  the  master 
to  procure  another  vessel  if  it  can  be  done,  and  transport  them 
at  once  to  destination ;  and  in  that  event,  he  will  be  entitled 
to  charge  the  goods  with  the  increased  expense  of  their  pres- 
ervation.^ 

§  324.  Same  subject —  The  rule  stated. —  In  short,  the  con- 
clusion to  be  drawn  from  all  the  cases  upon  this  subject  is,  that 
whenever  the  situation  or  condition  of  the  goods,  from  accident 
or  from  any  cause,  becomes  such  as  to  require  especial  care 
or  attention,  the  carrier  must  put  himself  in  the  place  of  their 
owner,  and  do  for  them  all  that  might  reasonably  be  expected 
of  a  prudent  and  careful  person,  and  if  necessary,  it  would  be 
his  duty  to  incur  any  expense  in  their  preservation  which  their 
value  would  justify,  and  which  their  condition  might  make 
necessary.  His  contract  and  his  obligation  is  not  only  to 
carry  the  goods,  but  to  carry  them  safely ;  and  when  they  be- 
come exposed  to  the  danger  of  deterioration  or  destruction 
from  their  own  inherent  infirmity  or  from  any  cause  for  which 
the  carrier  is  not  accountable,  the  law  makes  it  his  duty  to 
employ  at  least  a  reasonable  degree  of  skill  and  diligence  to 
preserve  them,  and  if  he  fail  to  do  so,  it  will  be  accounted 
negligence,  and  he  will  be  liable  for  the  loss,  though  the  act- 
ual proximate  cause  of  it  may  be  one  for  which,  but  for  his 
negligence,  he  would  be  in  no  wise  responsible.    But  a  rea- 

Mnte,  §§  6, 181,  201.  2  Propeller  Niagara  v.  Cordes,  31 

How.  7. 
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sonable  degree  of  care  and  diligence  under  the  circumstances 
as  they  then  present  themselves  is  all  that  can  be  required. 
"  There  is  an  ex  post  facto  wisdom,"  say  the  supreme  court  of 
Ohio,^  "  which,  after  everything  has  been  done  without  suc- 
cess, can  suggest  that  something  else  should  have  been  at- 
tempted, but  this  is  a  sagacity  much  more  astute  than  ordinary 
human  foresight,  and  can  hardly  furnish  a  fair  rule  by  which 
to  determine  the  propriety  of  what  has  been  done  in  good 
faith  and  with  judgment  exercised  under  the  best  lights  af- 
forded." 

§  325.  But  the  carrier  is  not  iound  to  suspend  Ms  voyage 
to  preserve  the  goods. —  The  carrier  is  not,  however,  compelled 
to  suspend  or  delay  his  voyage  in  order  to  bestow  such  needed 
care  upon  the  goods.  "Where  wheat  was  being  conveyed  upon 
the  river  in  a  barge,  towed  by  a  steamboat,  and  the  carrier 
was  overtaken  by  a  storm,  which  caused  the  waves  to  break 
over  the  barge  and  wet  the  wheat,  whereby  it  became  dam- 
aged, one  of  the  grounds  upon  which  it  was  claimed  that  the 
carrier  was  liable  was,  that,  after  the  wheat  had  become  wet, 
he  did  not  stop  his  boat  and  unload  and  dry  it.  But  it  was 
held  that,  however  the  rule  in  such  a  case  might  be  in  regard 
to  vessels  at  sea,  and  where  the  whole  cargo  might  belong  to 
the  same  owner,  it  could  not  be  tolerated  in  the  navigation  of 
our  rivers  by  steamboats  carrying  the  goods  of  many  owners 
in  every  cargo,  that  the  carrier  should  be  required  to  suspend 
the  voyage  whenever  a  portion  of  the  goods  being  carried  had 
met  with  an  accident  which  could  not  be  repaired,  or  the 
effects  of  which  could  not  be  prevented  without  such  delay. 
And  as  the  wheat  in  this  case  could  not  have  been  dried  with- 
out unloading  the  barge,  which  would  have  required  consider- 
able delay,  the  carrier  was  excused."^ 

§  326.  Smie  subject. —  The  same  rule  has  been  apphed  to 
sea-going  vessels.  It  was  held  that,  if  goods  needed  drymg 
or  exposure  to  the  air  while  the  ship  was  lying  in  port,  or  if 
such  attention  as  they  might  need  would  have  required  only  a 
short  delay  in  the  departure  of  the  ship,  from  which  no  seri- 
ous injury  could  have  resulted,  it  was  the  duty  of  the  master 
to  incur  the  delay;  but  that,  if  an  accident  happened  to  the 

1  Express  Co.  v.  Smith,  33  Ohio  St  2  Steamboat  Lynx  u  King,  12  Mo. 
511.  273. 
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ship  whilst  upon  her  voyage,  it  was  not  the  duty  of  the  mas- 
ter to  seek  a  port  or  to  suspend  his  voyage  in  order  to  give 
such  attention  to  the  goods.  But  the  carrier  was  held  liable, 
because,  being  in  port  and  awaiting  repairs,  he  failed  to  dry 
the  goods,  although  it  might  have  required  their  being  un- 
loaded from  the  ship.'  ' 

§  327.  Preference  may  he  given,  to  perishable  goods  already 
received. —  As  between  dififerfent  iShippers,i  the'  carrier,  as  we 
have  seen,  cannot  give, preferences  or  show  favors  in  the  order 
in  which  the  goods  accepted  by  him  shall  be  carried.  But  it 
has  been  held  that,  if  he  has  accepted  more  freight  than  he 
can  immediately  forward  with  the  means  of  transportation  at 
his  command,,  and  that  therefore  a  portion  of  it  must  be  de- 
layed, and  that  it  consists  of  two  kinds,  one  perishable  and 
the  other  not,  he  should  give  the  preference  to  that  which  is 
perishable.  Such  goods  are  said  to  require  more  care  and  at- 
tention than  those  which  are  not  perishable,  and  if  either  must 
be  delayed,  it  should  be  those  of  the  latter  description.  The 
carrier  has  therefore  been  held  excusable  for  making  the 
discrimination,^  and  not  liable  for  the  consequent  daniages, 
when  the  safety  of  the  goods  of  a  perishable  nature  required 
it.'  And  in  The  Michigan  Central  Eailroad  ■y.  Burrows,*  it 
was  held  that  the  giving  the  preference  to  goods  for  the  relief 
of  the  sufferers  by  the  great  Chicago  fire  was  not  such  a  dis- 
crimination against  the  shippers  of  other  freight  as  to  make 
the  carrier  liable  for  negligence  in  not  forwarding  freight  in 
the  order  in  which  it  was  received.  All  general  rules,  it  was 
said,  must  yield  to  a  great  public  necessity. 

§  327a.  So  preference  may  he  given  to  preservation  of  life. — 
So  it  is  clear  that  considerations  of  the  safety  of  human  life 
must,  in  an  emergency,  prevail  over  those  demanding  the 
protection  of  property.  An,  interesting  illustration  of  this  is 
found  in  a  late  case  in  Pennsylvania.'    There  it  appeared  that 

1  Notara  v.  Henderson,  supra.  N.  T.  660 ;  Michigan  Cent  E.  E.  v. 

-Veet  V.  Railroad,    20  Wis.   594;  Burrows,  33  Mich.  6;  McAndreww 

Great  Western  R.  R.  u  Burns,  60  IlL  Whitlock,  52  N.  Y.  40. 

284.  *  Supra. 

'Tiemey  u  Railroad,  10  Hun,  569,  5  Pennsylvania  R.  R.  Co.  «.  Fries, 

affirmed  76  N.  Y.  305;   MarshaU  v.  87  Pa.  St  284. 
RaUroad,  45  Barb.  502,  affirmed  43 
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three  car-loads  of  household  goods  had  been  transported  over 
the  railroad  until  they  reached  a  sniaU  station  where  they 
were  to  be  transferred  to  a  branch  line  for  the  point  of  desti- 
nation. The  cars  reached  this  station  at  half-past  eleven  in 
the  morning,  but  as  the  train  on  the  branch  line  did  not  leave 
till  afternoon,  the  cars  were  run  onto  a  siding  in  the  usual 
way  to  await  the  departure  of  the  latter  train.  For  several 
days  previous  forest  fires  had  been  raging  in  the  woods  in 
this  vicinity,  but  had  been  so  far  subdued  that  no  special 
anxiety  was  felt  for  the  safety  of  the  town.  Between  twelve 
and  one  o'clock,  however,  the  wind  sprang  up,  which  rapidly 
increased  into  a  gale,  defying  all  attempts  to  check  it,  and  de- 
stroying the  town  and  most  of  the  property  of  its  citizens  in 
about  two  hours.  The  railroad  company  lost  nearly  all  its 
property,  its  depot  and  a  large  number  of  cars.  The  cars  in 
question  were  burned  on  the  siding,  though  an  attempt  was 
made  to  get  them  out  which  was  prevented  by  the  heat  and 
smoke.  An  action  was  brought  to  charge  the  company  with 
the  value  of  the  household  goods.  "  The  only  point  seriously 
pressed,"  said  the  court,  "  was  that  the  company  were  guilty  of 
negligence  in  not  getting  the  cars  off  after  the  fire  com- 
menced. Upon  this  point  there  was  at  most  but  a  scintilla  of 
proof.  ISTegligence  is  the  absence  of  care  according  to  the 
circumstances.  The  circumstances  here,  as  has  abeady  been 
said,  are  unusual.  The  company  was  not  bound  to  have  ati 
extraordinary  force  on  hand,  for  they  had  no  reason  to  antici- 
pate such  a  disaster.  It  is  too  much  to  expect  every  man  to 
act  with  coolness  and  judgment  in  the  midst  of  such  an  appall- 
ing scene.  It  is  clear,  however,  that  the  employees  of  the 
company  did  all  that  could  be  reasonably  expected  of  them  to 
save  life  and  property.  A  portion  of  their  time  was  employed 
in  aiding  women  and  children  to  escape.  A  large  number 
were  taken  in  the  cars  to  a  place  of  safety.  Had  they  turned 
their  entire  attention  to  plaintiff's  property,  neglected  all 
other  duties,  and  left  helpless  women  and  children  to  their 
fate,  'it  is  just  possible  they  might  have  succeeded  in  getting 
the  three  cars  off  the  siding.  They  were  not  obliged,  how- 
ever, to  sacrifice  every  feeling  of  humanity  to  the  preserva- 
tion of  plaintiff's  property,  and  had  they  done  so  the  evidence 
does  not  show  that  it  would  have  been  successful.    Had  the 
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company  preserved  its  own  property  at  the  expense  of  plaint- 
iff's, there  would  have  been  more  reason  to  charge  them  with 
negUgencei." 

§  328.  Time  within  which  the  goods  must  he  carried.  —  As 
to  the  time  within  which  the  carrier  is  bound  to  complete  the 
transportation  of  the  goods  when  no  time  is  expressly  agreed 
upon,  the  rule  cannot  be  more  satisfactorily  laid  down  than 
that  it  must  be  done  with  all  convenient  dispatch,  with  such 
suitable  and  suiHcient  means  as  he  is  required  to  provide  for 
his  business,  which  is  commonly  defined  as  a  reasonable  time.' 
This  duty  to  deliver  within  a  reasonable  time  is  one  engrafted 
by  the  law  upon  the  principal  contract,  which  is  to  carry 
safely.*  But  as  to  this  implied  contract  or  duty,  his  re- 
sponsibility is  only  that  of  an  ordinary  bailee  for  hire,  and  if 
he  fail  in  the  performance  of  it,  he  becomes  liable  for  only 
such  damages  as  the  bailor  may  have  suffered  by  his  negli- 
gence. Although  he  may  have  delayed  the  carriage  for  an 
unreasonable  length  of  time,  the  bailor  is  still  bound  to  re- 
ceive the  goods,  when  tendered,  where  the  delivery  Js  re- 
quired to  be  made,'  and  cannot  refuse  them  and  hold  the  car- 
rier liable  for  their  value.  And  though  the  carrier  may 
delay  ever  ,so  long,  the  owner  cannot  charge  him  with  a 
conversion,  or  for  value  of  the  goods,  if  they  are  safely  kept, 
unless  they  have  been  demanded  of  the  carrier  and  their  de- 
livery refused.  But  if  by  the  unreasonable  delay  they  have 
deteriorated  or  their  market  value  has  fallen,  or  they  arrived 
too  late  for  the  market,  he  may  hold  him  liable  for  the  dam- 
And  in  an  action  to  recover-  such  damages,  he  may 


'  Cincinnati  E'y  Co.  v.  Case,  123  ^  gcovill  v.  GrifSth,   2    Ker.  509; 

Ind.  310 ;  Hewett  v.  E'y  Co.,  63  Iowa,  Davis  v.  Gan-ett,  6  Bing.  716 ;  Ellis  v. 

611 ;  McGraw  v.  Eailroad  Co.,  18  W.  Turner,  8  T.  E.  531 ;  Story  on  Bail. 

Va.  361 ;   Vicksburg,  etc.  E.   Co.  v.  §  509 ;  Hackett  v.  EaUroad,  35  N.  H. 

EagsdalB,  ip   Miss.  458 ;    Denny   vl  390 ;  Hawkins  v.  Hoflfman,  6  HiU,  586. 

Railroad  Co.,  13  Gray,  481 ;  Philadel-  A  delay  from  Friday  at  6  P.  M.  to 

pMa,  etc.  E.  Ca  v.  Lehman,  56  Md.  Saturday  at  4  A.  M.,  by  which  goods 

209;  Mina  v.  Steamship  Co.,  23  Fed.  arrived  too  late  for  Saturday's  mar- 

Kep.  915.  ket,  is  unreasonable.    Cincinnati  E'y 

2  Fact  that  goods  are  received  on  Co.  v.  Case,  122  Ind.  810.    See,  also, 

Sunday  does  not  reUeve  carrier  from  Philadelphia,  etc.  E.  Co.  v.  Lehman, 

duty  to  transport  with   reasonable  56  Md.  309. 

dispatch.,  Philadelphia,    etc.    E.    v.  The  first  of  two  connecting  car- 

Miman,  56  Md.  209.  riers  is   liable   for  failure  Tinder  a 
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recover  fpr  any  reasonable  expense  to  which  he  has  been  put 
by  the  delay.' 

§329.  Same  subject — WhM  time  reasonable. —  "What  is  a 
reasonable  time  must  be  determined  by  the  length  of  the 
journey,  the  mode  of  conveyance,  the  weather,  the  state  of 
the  roads,  the  season  of  the  year,  the  nature  of  the  goods, 
the  amount  of  business,  if  from  any  cause  there  should  be  an 
unusual  temporary  influx  of  freight,  and  any  other  circum- 
stance which  may  properly  be  taken  into  consideration  by  a 
jury  in  finding  whether  the  carrier  has  been  guilty  of  unneces- 
sary and  improper  delay ;  for  the  question  must  always  be  one 
of  fact.  What  might  have  been  considered  extraordinary  ex- 
pedition in  the  carriage  between  two  places  at  one  time  might, 
by  a  change  in  the  mode  of  conveyance,  be  regarded  at  an- 
other time  inexcusable  delay.  The  same  distance,  by  one 
mode  of  carriage,  may,  in  one  case,  be  traversed  in  an  hour, 
which  would  require  a  day  by  another.  The  same  route  may 
be  liable  to  hourly  obstructions  and  delays  at  one  season, 
which  would  not  be  encountered  at  another.  And  at  sea,  the 
vessel  may  be  delayed  by  adverse  winds  and  tempests,  upon 
one  voyage,  which  she  might  not  meet  with  upon  the  next. 
Different  carriers  upon  the  same  route  and  between  the  same 
places  may,  according  to  their  professions  and  course  of  busi- 
ness, be  required  to  carry  at  different  rates  of  speed  and  in 
different  times;  and  even  the  same  carrier,  upon  the  same 
route  and  for  the  same  distances,  may  undertake,  according  to 
his  different  modes  of  conveyance,  to  transport  the  goods 
within  different  periods  of  time.  Different  classes  of  goods 
may  reasonably  require  greater  expedition,  depending  upon 
the  questions  whether  they  are  perishable  or  liable  to  freeze  or 
to  be  affected  by  changes  in  the  weather.  All  such  circum- 
stances and  accidents  are  to  be  taken  into  consideration  in 
deciding  upon  the  question  whether  the  carrier  has  been 
guilty  of  an  unreasonable  delay,  and  each  case  must  be  deter- 
mined by  its  own  facts." 

contract  to  deliver  to  the  succeeding  i  Black  v.  Baxendale,  1  Exch.  410; 

carrier  within  a  given  time  or  in  Hamlin  v.  Railway  Co.,  1  H.  &  N. 

time  for  a  pai-ticular  market.    Fox  408;  Bodley  v.  Reynolda,  8  Q.  R779; 

«.  Eaih-oad  Co.,  148  Mass.  220;  Pe-  Beckwith  u  Frisbie,  32  Vt  559. 

leira  v.  Railroad  Co.,  66  CaL  93.  s  Mich,  eta  E.  R.  v.  Day,  30  IlL  375  J 
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§  830.  Hoiv  far  carrier  responsible  for  una/ooidaMe  delay. 
But  the  reasons  upon  which  the  extraordinary  responsibility  of 
the  common  ^carrier  for  the  safety  of  the  goods  is  founded  do 
not  require  that  the  same  responsibility  should  be  extended 
to  the  time  occupied  in  their  transportation.  The  danger  of 
loss  by  robbery  or  embezzlement  or  theft,  by  collusion  and 
fraud  on  his  part,  has  no  application  when  the  mere  time  of 
the  carriage  is  concerned.  "  His  first  duty,"  it  is  said,  "  is  to 
carry  the  goods  safely,  and  the  second,  to  deliver  them ;  and 
it  would  be  very  hard  to  oblige  a  carrier,  in  case  of  any  ob- 
struction, to  risk  the  safety  of  the  goods  in  order  to  prevent 
delay.  His  duty  is  to  deliver  the  goods  within  a  reasonable 
time,  which  is  a  term  implied  by  the  law  in  the  contract  t6 
deliver ;  as  Tindal,  0.  J.,  puts  it,  when  he  says,  '  the  duty  to 
deliver  within  a  reasonable  time  being  merely  a  term  engrafted 
by  legal  implication  upon  the  promise  or  duty  to  deliver  gen- 
erally.' " '  In  this  respect,  therefore,  the  common  carrier  stands 
upon  the  same  ground  with  other  bailees,  and  may  excuse 
delay  in  the  delivery  of  the  goods  by  accident  or  misfortune, 
although  not  inevitable  or  produced  by  the  act  of  God.  All 
that  can  be  required  of  him  in  such  an  emergency  is,  that  he 
shall  exercise  due  care  and  diligence  to  guard  against  the 
delay,  and  that  if  it  occur  without  his  fault  or  negligence,  he 
shall  omit  no  reasonable  efforts  to  secure  the  safety  of  the 
goods. 

§331.  Same  siibject — What  will  excuse  delay. —  Accord- 
ingly, it  has  been  held  that  when  the  carrier's  canal-boat  was 
run  into  by  a  scow,  which  made  it  necessary  for  him  to  stop 
for  repairs,  the  delay  thereby  occasioned  was  excusable ;  ^  or 
when  he  was  delayed  by  deep  snow,  which  made  the  road 

BroadweU   .u  Butler,  6   McL.  296;  Gerhard    v.    Neese,    36    Tex.    635; 

Nudd  V.  Wells,  11  Wis.  407 ;  Boner  v.  Raphael  v.  Pickford,  5  Man.  &  G. 

Steamboat  Co.,  1  Jones  (N.  C),  211 ;  551 ;  Hales  v.  The  Eailway,  4  Best  & 

Paraons   v.  Hardy,    14  Wend.  215 ;  Smith,  66 ;  Briddon  v.  The  RaUway, 

Bennett  v.  Byram,  38  Miss.  17 ;  Vicks-  28  L.  J.,  Exch.  51,  32  L.  T.  94 ;  Hughes 

burg,  etc.  K  K  V.  Ragsdale,  46  id.  v.  The  Railway,  14  Com.  B.  637 ;  Mc- 

458 ;  East  Tenn.  etc.  R.  R  v.  Nelson,  Graw  v.  Railroad  Co.,  18  W.  Va.  361. 

1  Cold.   272;    Hand   v.    Baynes,    4  i  Taylor  i;.  Railway  Co.,  L.  R  1  C. 

Whart  204 ;  Wibert  v.  Railroad,  2  P.  385.   Same  point,  see  Philadelphia, 

Ker.  245;  ScoviU  v.  Griffith,  id.  509;  etc.  R.R.  Co.  v.  Lehman,  56  Md.  209. 

Cofila  V.   Railroad,    64   Barb.    379;  2  Parsons  v.  Hardy,  14  Wend.  215. 
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temporarily  impassable;'  or  the  washing  away  of  a  bridge 
over  a  stream  which  it  was  necessary  for  the  carrier  to  cross, 
bj'^  a  freshet ;  ^  or  a  low  stage  of  water  in  a  navigable  river, 
which  rendered  it  impossible  for  the  carrier  to  proceed  to  the 
port  of  delivery ; '  or  the  freezing  of  a  canal  or  river  upon 
which  the  carrier  is  to  transport  the  goods ;  *  or  a  collision 
caused  by  the  negligence  of  another  railroad  company.'  So  a 
railroad  company  will  be  excusable  for  delay  in  the  delivery 
of  goods  when,  having  running  powers  upon  another  road,  it 
is  obstructed  by  the  negligence  of  the  latter ; "  or  where,  its 
road  being  in  good  order,  and  well  equipped,  it  ran  as  many 
trains  as  could  be  run  with  safety,  and  the  delay  was  caused 
by  an  unusual  quantity  of  freight  being  delivered  to  it,  which 
was  being  forwarded  without  preference,  in  the  order  of  its 
receipt;'  or  where  a  part  of  a  railroad  company's  track  run- 
ning into  a  city,  which  was  the  destination  of  the  goods,  had 
been  destroyed  by  a  fire,  which  also  destroyed  a  large  portion 
of  the  city  itself,  and  caused  an  unprecedented  press  of  busi- 
ness.' 

§332.  8a/me  sulked — Otli&r  illustrations. —  So  where  the 
carrier's  line  was  to  Philadelphia  by  rail,  and  thence  to  Boston 
by  water,  and,  having  carried  the  goods  to  the  former  place, 
but  owing  to  obstructions  in  the  river  from  ice  it  could  not 
forward  them  for  the  time  being  by  its  own  line,  it  was  held 
that  it  was  not  required  by  its  duty  as  carrier  to  send  them 
on  to  destination  by  railroad,  though  that  might  have  been 
done,  espiecially  as  sending  them  in  that  way  would  have  been 
very  expensive.  It  was,  therefore,  held  justified  in  detaining 
the  goods  until  the  obstruction  should  be  removed.  A  car- 
rier, it  was  said,  is  not  bound  to  use  any  extraordinary  ex- 
ertions, nor  to  incur  heavy  expense,  in  order  to  hasten  the 
carriage  of  the  goods.    All  that  can  be  required  in  that  regard 

:,.i  Ballentine  v.  Railroad, 40  Mo.  491 ;        « Conger  v.  Railroad,  6  Duer,  375. 
Briddon  v.  Railway  Co.,  supra,  « Livingsfbn  v.  Railroad,  5  Hun, 

2  Vicksbnrg,  eta  R.  R.  u  RagsdaJe,  562 ;  Taylor  v.  RaUway  Co.,  L.  E.  1 
46  Miss.  45a.  O.  P.  385. 

3  Bennett  v.  Byram,  38  Miss.  17 ;  Sil-        '  Wibert  v.  Railroad,  2  Ker.  245. 
ver  V.  Hale,  2  Mo.  App.  557.  'Mich.  Cent  R  R  w.  Burrows,  38 

« Bowman  u  Teali,  23  Wend.  306;    Mich.  6. 
Bieckwith  v.  Frisbie,  33  Vt  559. 
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IS  reasonable  diligence.-^  And  where  a  vessel  lying  in  port  had 
taken  on  freight  for  another  port,  the  usual  route  to  which 
was  through  Long  Islahd  Sound,  but  the  passage  in  that  direc- 
tion being  obstructed  by  ice,  the  master  took  the  open-sea 
route,  and,  encountering  a  storm,  the  goods  were  lost,  it  was 
held  that  he  should  have  delayed  his  voyage  until  the  obstruc- 
tion was  removed,  the  delay  which  would  thereby  have  been 
occasioned  having  been  a  matter  of  mere  secondary  considera- 
tion to  that  of  the  safety  of  the  goods ;  and  the  owners  of  the 
vessel  were  held  liable  for  the  value  of  the  goods,  because  he 
had  ventured  to  make  the  voyage  by  the  more  dangerous 
route,  instead  of  delaying  it  until  the  customary  and  safer 
route  became  practicable.  But,  it  was  said,  that  if  he  had  en- 
countered the  difficulty  while  in  tram^itu,  then  a  necessity 
would  have  been  put  upon  him  of  exercising  a  sound  discre-, 
tion,  and  of  adopting  the  course  which  prudence  would  have 
suggested.^  So  an  embargo  operates  as  a  temporary  restraint, 
which  only  suspends  the  time  of  the  performance  of  the  con- 
tract of  affreightment,  and  obliges  the  carrier  to  delay  his 
voyage  until  its  removal.'  ^ 

§  333.  Same  subject  —  Circimista^ices  may  maJce  delay  a 
duty. —  Such  occurrences  may  not  only  be  relied  upon  by  the 
carrier  as  an  adequate  defense  against  the  charge  of  unreason- 
able delay,  but  they  make  delay  on  his  part  a  positive  duty. 
For  if,  in  an  attempt  to  hasten  the  carriage  of  the  goods,  he 
should  expose  them  to  danger,  which  by  a  temporary  delay 
might  have  been  avoided,  and  they  should  thereby  be  lost,  he 
would  be  justly  chargeable  with  negligence.  In  an  emergency 
of  this  kind  it  is  therefore  incumbent  upon  him  to  exercise 
discretion.  A  reasonable  degree  of  foresight  is  required  of 
him  in  anticipating  the  difficulty,  and  skUl  and  prudence  in 
avoiding  it  when  it  is  possible  to  do  so ;  but  when  it  has ,  be- 
come unavoidable  the  duty  is  no  less  urgent  to  suspend  his 
journey  until  the  danger  has  passed.  "While  it  is  his  duty  to 
convey  the  goods  by  the  ordinary  route  and  without  unneces- 
sary delay,  both  these  duties  may  be  obviated  by  the  circum- 
stances, and  where  either  delayer  deviation  is  necessary  for 

1  Empire  Trans.  Co.  u.  Wallace,  68  'Hadley  v.  Clarke,  8  T.  R.  259; 
Penn.  St.  30,:.  McBride  v.  Ids.  Co.,  5  Johns.  299; 

2  Crosby  v.  Fitch,  13  Conn.  410.  Palmer  v.  Lorillarfl,  16  id.  348. 
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the  safety  of  the  goods,  it  will  be  held  to  have  been  a  part  of 
the  primary  duty  of  the  carrier.' 

§  334.  Same  subject — Delay  from  strikes,  or  riots. —  But 
while  circumstances  which  can  be  referred  neither  to  the  act 
of  God  nor  of  the  public  enemy,  even  though  they  may  be 
produced  by  the  negligence  or  the  fault  of  third  persons,  may 
excuse  delay  in  the  carriage  of  the  goods,  no  such  excuse  will 
avail  the  carrier  if  the  delay  has  been  occasioned  by  the  agency 
of  himself  or  his  servants.  Where  a  railroad  company  was 
sued  for  delay  in  the  carriage  of  goods,  the  defense  set  up  was 
the  refusal  of  a  large  number  of  the  defendant's  engineers  to 
work  on  account  of  their  dissatisfaction  with  a  new  regulation 
of  the  company.^  "  The  position,"  said  the  court,  "  that  the 
defendants  are  not  responsible,  because  the  misconduct  of  their 
servants  was  wilful  and  not  negligent,  cannot  be  sustained. 
The  action  is  not  brought  on  account  of  any  injury  done  to 
the  property  by  the  lengineers,  but  for  an  alleged  non-perform- 
ance of  a  duty  which  the  defendants  owed  to  the  owner  of 
the  property.  If  their  inability  to  perform  was  occasioned  by 
the  default  of  persons  for  whose  conduct  they  are  responsible, 
they  must  answer  for  the  consequences  without  regard  to  the 
motives  of  those  persons.  In  the  common  case  of  a  contract 
for  services,  as  for  building  a  house,  which  the  builder  had 
been  unable  to  perform  because  his  workmen  had  abandoned 
his  service,  proof  that  their  conduct  was  wilful  and  every  way 
unjustifiable  would  not  give  the  party  injured  an  action  against 
them,  nor  would  it  excuse  the  party  who  had  made  the  con- 
tract. A  similar  point  was  taken  in  "Weed  ■?;.  The  Panama 
Eailroad  Company,'  where  misconduct  of  the  defendants'  serv- 
ants in  detaining  a  train  of  cars  was  active,  but  it  was  held 
not  to  furnish  any  answer  for  the  detention.  .  .  .  In  the 
present  case  the  excuse  arises  wholly  out  of  the  misconduct  of 
the  defendants'  servants  who  wrongfully  refused  to  perform 
their  duty,  and  thus  deprived  the  defendants,  for  the  time,  of 
the  ability  to  send  forward  the  property ;  and  the  question  is, 
whether  the  defendants'  case  can  be  separated  from  that  of 
the  engineers,  so  that  it  can  be  held  that  though  the  latter 

1  Crosby  v.  ntch,   18  Conn.  410;        2  Blackstock  u  R  R,  30  N.  Y.  48. 
Davis  V,  Garrett,  6  Bing.  716.  a  17  jj.  Y.  363. 
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were  culpable,  their  employers,  the  defendants,  were  without 
fault  and  consequently  not  responsible  to  the  plaintiff.  .  .  , 
The  maxim  in  such  cases  is  respondeat  superior."  ^ 

While  this  is  true,  however,  yet  where  former  employees 
have  "  struck,"  have  repudiated  their  contract  of  service,  sev- 
ered their  relation  as  servants  and  assumed  toward  their 
former  employer  an  attitude  of  active  hostility,  they  can  no 
longer  be  regarded  as  servants  within  this  rule,  and  if  the  car- 
rier has  other  seryants  ready ^and  willing  to  perform  who  are 
prevented  from  doing  so  by  the  "  strikers,"  the  carrier  will 
not  be  responsible  for  a  delay  thereby  occasioned  ■  though  the 
"strike"  was  planned  while  the  "strikers"  were  on  duty.'' 

So  the  fact  that  the  carrier  has  recently  reduced  the  wages 
of  his  employees  will  not  justify  or  excuse  a  mob,  composed 
of  indiscriminate  persons,  in  delaying  the  goods  nor  render, 
the  carrier  liable  for  such  delay.' 

Neither  is  the  carrier  liable,  if  not  himself  in  fault,  for, 
delays  caused  by  rioters.* 

§  335.  Carrier  must  complete  carriage  when  coMse  of  delay 
removed. —  Obstructions  and  accidents,  however,  which  will 
excuse  delay  in  the  carriage  of  the  goods,  do  not  put  an  end 
to  the  contract  to  carry.  The  utmost  indulgence  the  carrier 
can  claim  from  them  is  delay  beyond  what  would  otherwise 
have  been  a  reasonable  time  for  their  carriage  and  delivery 
to  the  consignee.  As  soon  as  the  impediment  to  their  trans- 
portation is  removed,  he  must  proceed  with  them,  and  com- 
plete the  performance  of  his  contract  without  further  delay. 
In  the  meantime,  he  must  exercise  care  and  diligence  in  tak- 

'Story  on  Agency,  §  308;  Denny  v.  nett,  89  InA  457;  Missonri  Pac.  R'y 
The  Manhattan  Co.,  2  Denio,  115 ;  s.  C.  Co.  v.  Levi,  —  Tex.  — ,  14  S.  W.  Rep. 
in  error,  5  id.  639 ;  Blaokstock  v.  Rail-  1063 ;  Southern  Pac.  R'y  Co.  v.  John- 
road,  30  N.  Y.  48 ;  Read  v.  Railroad,  son,  —  Tex.  — ,  15  S.  W.  Rep.  131. 
60  Mo.  199;  Pittsburgh,  etc.  R.  Co.  v.  .  '  Pittsburgh,  etc.  R.  Co.  v.  Hollo- 
Hazen,  84  la  86.  well,  65  Ind.  188 ;  Lake  Shore,  etc 

?  Geismer  v.  Railroad  Co.,  103  N.  Y.  R'y  Co.  v.  Bennetl;  89  Ind.  457. 
563 ;  Haas  v.  Railroad  Co.,  81  Ga.  793 ;        <  Gulf,  etc.  R'y  Co.  v.  LbyI,  —  Tex. 

International,  etc.  Rd.  Co.  v.  Tisdale,  — ,  13  S.  W.  Rep.  191  (overruling  12 

1—  Tex.  — ,  11  S.  W.  Rep.  900 ;  Pitts-  S;  W.  Rep.  677) ;  Barflett  v.  Railway 

bui-gh,  etc.  R.  Co.  V.  HoUowell,  65  Ind.  Co.,  94  Ind.  SSL 
188;  Lake  Shore,  etc.  Ry.  Co.  v.  Ben- 
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ing  care  of  the  goods,  and  may,  if  it  should  be  necessary  for 
their  preservation,  unload  and  store  them.' 

§  336.  Same  subject. —  A  remarkable  instance  of  the  appli- 
cation of  this  law  to  the  case  of  the  carrier  is  furnished  by  the 
case  of  Hadley  v.  Clarke.^  A  vessel  had  taken  a  cargo  on 
board,  under  a  contract  to  deliver  at  a  foreign  port.  Before 
she  sailed  for  the  port  of  destination,  an  embargo  was  laid 
upon  all  ships  bound  to  that  port,  in  consequence  of  which 
she  was  obliged  to  suspend  her  voyage.  .  She  retained  the 
cargo  on  board  for  two  years,  and  the  embargo  not  having 
.  been  taken  off,  she  then  unloaded  it.  Two  months  afterwards 
the  embargo  was  removed,  and  the  owner  of  the  cargo  sued 
the  carrier  for  a  breach  of  contract  in  not  carrying  the  goods. 
The  court  of  king's  bench,  at  the  head  of  which  was  Lord 
Kenyon,  held  that  both  parties  were  innocent,  and  that  what- 
ever their  decision  might  be,  one  of  them  must  suffer ;  and 
that  neither  being  in  fault,  the  case  must  be  determined  upon 
strict  principles  of  law.  The  embargo,  it  was  admitted,  was 
a  legal  interruption  of  the  voyage,  but  it  was  held  that  it  was 
only  a  suspension  of  the  contract,  and  that  when  tliat  suspen- 
sion ceased  the  hability  to  perform  was  revived,  and  that  the 
defendant,  having  engaged  to  convey,  the  dangers  of  the  seas 
only  excepted,  he  could  set  up  no  other  excuse. 

§  337.  Power  of  the  owner  of  the  goods  to  change  thevr  des- 
tination —  Imbility  for  freight. —  So  long  as  the  goods  remain 
the  property  of  the  bailor,  he  may  countermand  any  direc- 
tions he  may  have  given  as  to  their  consignment,  and  may  at 
any  time  during  the  transit  require  of  the  carrier  their  rede- 
livery to  himself ;  and  if  such  redelivery  can  be  made  without 
too  much  inconvenience  or  expense  to  the  carrier,  he  wUl  be 
bound  to  make  it.  "  A  carrier  is  employed  as  bailee  of  a  per- 
son's goods  for  the  purpose  of  obeying  his  directions  respect- 
ing them,  and  the  owner  is  entitled  to  receive  them  back  at 
any  period  of  the  joilrney  when  they  can  be  got  at.  To  say 
that  a  carrier  is  bound  to  deliver  goods  according  to  the  own- 
er's first  directions  is  a  proposition  wholly  unsupported  either 

'Bowman  v.  Teall,  23  Wend.  306;     17:  Lowe  v.  Moss,  12  111.  477;  Evans 
Vioksburg,  etc.  E.  R.  w.  Eagsdale,  46    v.  Hutton,  5  Scott  N.  R  670. 
Miss.  458;  Bennett  v.  Byram,  88  id.       23  T.  R.  259. 
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by  law  or  common  sense.  I  can  Avell  understand  the  case  of 
goods  ^being  placed  in  such  a  position  that  they  cannot  easily 
be  got  at,  though  it  is  usually  otherwise."  '  But  if  the  goods 
are  demanded  by  the  owner  during  the  transit,  when  the  car- 
rier is  willjng  and  able  to  fulfill  the  contract  on  his  part,  the 
latter  will  be  entitled  to  his  full  freight  for  the  whole  distance 
to  the  destination  to  which  they  were  originally  directed,  and 
any  expense  he  may  be  put  to  in  unloading.^  If  this  be  ten- 
dered, and  he  refuse  to  restore  the  goods,  it  will  amount  to  a 
conversion.  The  owner  cannot,  however,  it  is  said,  change 
the  destination  and  require  delivery  somewhere  else,  except 
upon  the  basis  of  a  new  contract,  after  the  carrier  has  com- 
pleted his  undertaking  and  carried  the  goods  to  the  destina- 
tion first  agreed  upon.' 

§  337a.  Eight  of  owner  to  terminate  carriage  short  of  desti- 
nation.—  So  clearly  the  owner  would  have  the  right,  while  no 
new  interests  have  intervened  and  subject  to  the  carrier's 
claim  for  full  freight,*  to  intercept  the  goods  upon  their  jour- 
ney and  demand  their  delivery  at  any  reasonable  point  upon 
the  carrier's  line  short  of  the  original  destination.  A  fortiori 
is  this  so,  where,  through  no  fault  of  the  owner,  the  carriage 
is  delayed  by  accident  or  the  fault  of  the  carrier.' 

'  Per    Martin,  B.,  in  Scothorn  v  way,  was  detained  at  Halifax  for  re- 

Eailway  Co.,  8  Exch.  341 ;  Mich.  etc.  pairs  from  October  to  February.   The 

E.  E.  V.  Day,  30  III.  375.  consignee  of  glycerine  on  board  of 

2  See  post,  I  444a;  Violet  v.  Siet-  her,  hearing  of  her  probable  deten- 

tiniiis,  5  Cranch  C.  Ct  559 ;  Shipton  tion,  demanded  delivery  of  the  gly- 

V.  Thornton,  9  Ad.  &  EL  314 ;  Thorn-  cerine  at  Halifax,  offering  to  pay  full 

son  V.  Small,  1  Com.  B.  338.  freight,  together  with  all  incidental 

'  Melbourne  v.  Bailroad  Co.,  88  Ala.  expenses,  and  to  sign  a  general  aver- 

443.  age  bond.    This  was  refused,  and  on 

*  As  to  this  see  ante,  %3ST,  and  post,  the  arrival  of  the  cargo  finally  in 

§  444a.  New  York  the  glycerine  was  found 

'  In  Straus  v.  The  Martha,  35  Fed.  to  be  damaged.    The  vessel  was  held 

Eep.  313,  a  steamship,  disabled  on  the  liable. 
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CHAPTER  IX. 

OF  DELIVERY  BY  THE  CARRIER. 


§  338.    Last  duty  of  earner  is  deliv- 
ery. 
3^9.    Same  subject 

I.  OF  DELIVERY  IN  GENERAL. 

340.  How  made  generally. 

341.  Duty  to  make  personal  deliv- 

ery except  when  usage  oth- 
eiwlse. 
343.    Same  subject 

343.  Same  subject — How  delivery 

made  —  Degree  of  diligence 
required. 

344.  Excuses  for   non-delivery  — 

Neither  fraud,  imposition 
nor  mistake  will  excuse  de- 
livery to  wrong  person. 

345.  Responsibility  for  delively  to 

the  wrong  person  —  Negli- 
gent delivery  to  person  not 
consignea 

346.  Same  subject 

347.  Same  subject 

348.  Same  subject 

348a.  Same  subject  —  Carrier  not 
liable  for  innocent  delivery 
to  consignee  though  a 
swindler. 

349.  Same  subject — Delivery  on 

forged  ordei',  or  to  unau- 
thorized agent,  no  excusa 

349a.  Same  subject — How  when 
consigned  to  agent  of  cai-- 
rier. 

8496.  Same  subject  —  How  when 
goods  misdirected. 

849c.  Same  subject  —  Cai-rier  not 
liable  where  wrong  delivery 
induced  or  ratified  by 
owner. 
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§350.    Same   subject  —  Doctrine  of 
the  cases  stated. 

351.  Dehvery  by  carrier  holding 

as    warehouseman  subject 
to  less  stringent  rules. 

352.  Same  subject 

353.  Same  subject 

354.  Same   subject  ^^  The  rule 

stated. 

355.  Liability   as   warehouseman 

when  goods  refused  or  con- 
signee cannot  be  found. 

356.  Same  subject 

n.   DEUVERT  BY  CARRIERS  BY  WATBB. 

357.  Carriers  by  water  not  required 

to  make  personal  delivery. 

358.  Must  provide  suitable  place 
^  and  land  goods  at  proper 

time  —  Duty   if   consignee 
refuses  to  accept 

359.  Must  give  notice  of  arrival 

and  give   reasonable  time 
for  removal 

360.  Notice  must  be  actual 

361.  Goods  must  be  put  in  situa- 

tion for  removal 
363.    Consignee  not  required  to  re- 
move goods  on  Sunday  or 
a  legal  holiday  on  which 
labor  is  forbidden. 

363.  Same    subject  —  Fourth   of 

July. 

364.  Consignee  must  remove  goods 

within  reasonable  time. 

365.  Diligence  required  of  carrier 
in  giving  notice  to  con- 
signee. 

866.  Necessity  of  notice  may  be 
waived  by  usage. 
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§  366a.  Necessity  of  notice  may  be    § 
dispensed  with  by  contract. 
3666.  At  what  wharf  delivery  shall 
bo  made. 

m.  DELIVEET  BY  KAILEOADS  AS  CAK- 
BIERS. 

667.  Not  required  to  make  per- 
sonal delivery  of  goods  — 
Whether  notice  of  arrival 
necessary. 

368.  Whether   railroad  company 

bound  to  notify  consignee 
of  arrival  of  goods. 

369.  Same  subject 

370.  Same  subject 
37t  Same  subject 
372.  Same  subject 
3r3.  Same  subject 
374    Same  subject 

375.  Mode   or   place  of  delivery 

may    be    established     by 
usaga 

376.  What  ia  reasonable  tinie  for 

removaL 

377.  Situation  or  condition  of  con- 

signee unmateriaL 

378.  Liability  of  carrier  pending 

removal  is  that  of    ware- 
houseman. 
8780.  Carrier  must  furnish  reason- 
able opportunity  and  facili- 
ties for  getting  goods. 


TV.  DELIVEEY    BT     EXPRESS     COMPA- 
NIES. 

379.  Express  companies  required 

to  make  piersonal  delivery. 

380.  Personal  delivery  excused  at 

small  stations. 

381.  How  far  usage  may  affect 

duty. 

382.  Same  subject 

V.  VAEIOUS  INCIDENTS  OF  DELIVERY. 

383.  Whether    carrier   bound   to 

make  personal  deliveiy 
must_  give  notice  of  con- 
fiignee's  refusal  of  goods. 


384.  Same  subjects- Who  to  be 

deemed  the  owner. 

385.  Same  subject  —  How  when 

goods  not  to  be  delivered 
tiU  paid  for. 

386.  Same   subject  —  How  when 

consignee    absent   or    not 
found. 

387.  Same  subject 

888.  Same  subject  —  Duty  arises 
only  when  bound  to  make 
personal  delivery  or  give 
notice  of  arrivaL 

389.    Duty  as  to  CO.  D,  goods. 

890.  Same  subject  —  Must  con- 
foi-m  to  instructions  — 
Wrongful  deliveiy  ratified. 

391.  Same  subject  —  Duty  to  re- 
quire payment  is  based  on 
contract. 

393.  Same  subject  —  Duty  to  give 
consignee  an  opportunity 
to  pay. 

893a.  Same  subject  —  Right  to  re- 
cover goods  delivered  with- 
out payment 

3936.  Same  subject  —  Liability  of 
caiTier  for  return  of  money. 

393.  Consignee's  right  to  inspect 

goods. 

394.  Consignee's  right  to  change 

place  of  delivery. 

395.  Same     subject  —  Consignee 

cannot  change  destination 
wfien  known  to  be  mere 
agent 
895a.  Same  subject— Change  can- 
not be  made  after  transpor- 
tation completed. 

VL  EXCUSES  FOR  NON-DELIVEEY. 

896.  Carrier  excused  when  goods 
taken  from  him  by  legal 
process. 

397.  Same  subject 

398.  Same  subject 

399.  Same  subject  — Process  must 

be  issued  against  owner. 
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j  400.    Same  subject — Process  must 

be  valid. 
:  401.    Same  subject  —  Canier  must 

give  notice   of   seizure  to 

owner. 
401o.  Same   subject  — Carrier    by 

water  must  defend  suit  tiU 

owner  notified. 
401&.  Same  subject  — Seizure  must 

not    have     been    brought 

about  by  laches  or  coimi- 

vance  of  carrier. 

402.  Effect    of    garnishment    or 

trustee  process  upon  prop- 
erty in  carrier's  custody. 

403.  Same  subject 

404.  Duty  and  liability  of  carrier 

when  adverse  claim  is  set 
up. 

405.  Carrier  cannot  of  his    own 

motion  set  up  adverse  title. 

406.  Yet  claim  upon  him  by  ad- 

verse claimant  is  sufficient 

407.  Course  to  be  pursued  by  car- 

rier —  Interpleader  —  In- 
demnity. 

408.  Same   subject — Carrier   en- 

titled to  reasonable  time  to 
investigate  titla 
408a.  Carrier  not  liable  for  not  per- 
mitting goods  to  be  seized 
on  process  not  against 
owner. 

VII.    STOPPAGE  IN  TRANSITU. 

409.  Carrier  may  show  stoppage  to 

excuse  delivery. 

410.  How  right  exercised. 


§411.    "Whomayexercisetherjght— 
Agent — Want  of  privity. 

412.  To  whom  notice  is  to  be  given. 

413.  Vendee  must  be  insolvent  — 

What  ■  constitutes  insolv- 
ency, 

414.  Transfer  of  bill  of  lading  to 

hona  fide  holder  defeats 
rights. 

414a.  Eight  not  defeated  by  attach- 
ment or  garnishment  by 
creditors  of  consignee. 

4142).  EflEect  of  attachment  of  goods 
by  vendor. 

415.  Goods  must  be  in  possession 

of  some  middleman. 

416.  How  long  goods  deemed  to 

be  in  transit 
416a.  Actual  or  constructive  deliv- 
ery defeats  right 

417.  What  constitutes  deUvery. 
4i8.    When  transit  deemed  to  be 

ended. 

419.  Same  subject 

420.  Not  necessary  that  vendor  ob- 

tain actual  possession  of 
goods — Notice  is  sufficient 

421.  Duty  and  liability  of  carrier 

after  notice; 

422.  Course  to  be  pursued  by  car- 

rier for  his  own  protection. 

vnL  cabkieb's  eight  to  a  keceipt 

ON  DEUVERT. 

423.  Carrier  may  demand  receipt 

on  delivery. 
423a,  But  cannot  require  surrender 
of  bill  of  ladmg. 


§  338.  Last  duty  of  carrier  is  delivery, —  The  last  duty  re- 
quired of  the  common  carrier  is  that  of  delivery.  This  duty 
the  law  imposes  upon  him  as  soon  as  he  accepts  the  goods,  and 
whether  so  expressed  or  not,  it  becomes  a  part  of  his  contract. 
From  that  moment  he  becomes  not  only  responsible  for  their 
safety  against  all  accidents,  except  such  as  are  attributable  to 
the  act  of  God  or  the  public  enemy,  and  not  excepted  in  his 
contract,  but  he  becomes,  also,  responsible  for  their  proper  de- 
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livery,  and  until  this  is  made,  his  extraordinary  liability  con- 
tinues. It  therefore  becomes  important  to  ascertain  how  the 
law  requires.this  delivery  to  be  made,  and  what  is  necessary  to 
constitute  such  a  delivery  as  will  put  an  end  to  this  liability. 
No  word  has  the  same  invariable  meaning  when  used  in  dif- 
ferent coiiheotions,  and  the  meaning  of  delivery,  when  used  in 
the  common  affairs  of  life,  does  not,always  determine  its  mean- 
ing when  used  as  a  legal  term;  and  even  when  thus  used, 
what  we  are  to  understand  by  it  frequently  varies  according 
to  the  particular  subject  or  relation  to  which  it  is  applied.  So 
the  delivery  required  of  the  common  carrier  has,  by  usage  and 
legal  construction,  come  to  have  very  different  significations, 
according  to  the  particular  kind  of  business  which  he  under- 
takes, and  the  various  modes  of  conveyance  which  he  employs 
in  its  transaction ;  and  that  which  constitutes  a  delivery  in  one 
case,  or  as  to  one  kind  of  carrier,  will  not  be  considered  as 
sufficient  for  the  purpose  when  performed  by  another;  the 
particular  nature  of  whose  employment  as  carrier,  or  whose 
mode  of  carriage  may  be  different.  In  this  regard  the  usages 
of  the  various  kinds  of  carriers  have  conformed  to  the  neces- 
sities of  commerce,  and  the  law,  in  its  turn,  seems  to  have 
been  made  to  conform  to  such  usages. 

§  339.  Same  subject. —  The  law  upon  the  subject  of  delivery 
by  carriers  to  each  other,  vvhere  there  are  connecting  lines, 
and  it  becomes  necessary  that  one  should  transfer  the  gbods 
to  the  other  next  sijcceeding,  for  further  transportation,  has 
already  been  treated.'  It  was  thought  that  the  subject  of  de- 
livery as  between  such  carriers  would  be  more  appropriately 
discussed  in  that  connection,  as  upon  it  turns  the  question,  so 
frequently  of  vital  importance  to  such  connecting  lines,  as  to 
what  is  necessary  to  shift  the  liability  for  the  safety  of  the 
goods  from  one  to  another.  And  as  this  can  only  be  done  by 
a  delivery,  it  became  pertinent  then  to  inquire  what,  as  between 
them,  was  necessary  to  constitute  such  delivery.  Occasion 
was  also  then  taken  to  give  the  law  and  authorities  upon  the 
subject  of  what  is  known  as  constructive  delivery,  as  the  ques- 
tion when  and  under  what  circumstances  delivery,  which  was 
not  actual  or  its  equivalent,  would  be  considered  as  sufficient 

1  Ante,  §,  102  et  seq. 
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to  change  the  responsibility  for  the  goods,  is  of  more  frequent 
occurrence  bet,ween  connecting  lines  of  carriers  than  between 
the  bailor  and  the  carrier.  Much,  of  what  has  been  there  al- 
ready stated  would  not  be  inappropriate  under  the  head  of  this 
chapter.  The  rule  that  the  carrier  is  required  to  carry  and 
deliver  the  goods  within  a  reasonable  time  and  the  excuses 
which  he  is  allowed  to  make  for  delay  have  been  also  treated 
of  in  the  next  preceding  chapter  in  relation  to  his  duties  in 
respect  to  the  cairriage.  Eeferring  to  what  is  there  said  as 
belonging  also  appropriately  to  the  subject  of  this  chapter,  it 
is  now  proposed  to  treat  of  the  duty  of  the  carrier  in  respect 
to  the  delivery  of  the  goods  when  they  have  reached  theit 
destination. 

I.  OF  DELIVERY  IN  GENERAL. 

§  340.  How  made  in  general. —  It  may  be  stated,  gener- 
ally, that  every  delivery  must  be  made  to  the  right  person, 
at  a  reasonable  time,  at  the  proper  place,  and  in  a  proper 
manner.  These  are  all  requisites  of  a  valid  delivery,  except  in 
so  far  as  a  compliance  with  them  may  be  waived  by  the  party 
entitled  to  the  goods.  If  tendered  to  the  proper  person  at 
an  unreasonable  time,  at  an  improper  place  or  in  an  improper 
manner,  he  may  stiU.  accept  the  goods,  and  by  so  doing  he 
of  course  waives  all  objections  which  he  might  have  urged 
against  their  acceptance  under  the  circumstances,  and  acquits 
the  carrier  of  all  further  liability.'  But  if  he  refuse  to  re- 
ceive them,  for  any  of  these  reasons,  and  it  should  turn  out 
that  the  carrier  was  in  fault,  such  tender  wiU  not  relieve  him 
from  his  responsibility  for  the  safety  of  the  goods.^  Ques- 
tions of  time,  place  and  manner,  as  weU  as  of  the  person  to 
whom  delivery  should  be  made,  are  therefore  of  frequent  im- 
portance in  deciding  whether  an  attempted  performance  of 
his  duty  to  deliver  has  relieved  the  carrier  of  his  onerous 
charge. 

iJeweU  V.  Railroad,  55  N.  H.  84;  S.   133;    Richardson  l'.  Goddard,  23 

Lewis  D.  Railroad,  11  Met  509;  Sweet  How.  38;  Haalam  «.  Express  Ca,  6 

V.  Barney,  33  N.  Y.  335 ;  Cleveland,  Bosw.  335 ;  Goodwin  v.  Railroad,  58 

etc.  Railroad  v.  Sargent,  19  Ohio  St  Barb.  195. 

438;  Bartlett  v.  S.  B.  Philadelphia,  33       «  Eagle  v.  "White,  6  Whart  505; 

Mo.  356 ;  Propeller  Mohawk,  8  Wall  Hill  v.  Humphreys,  5  Watts  &  S.  123. 
158;  Hill  V.  Humphreys,  5  Watts  & 
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§  341i  Duty  to  make  'personal  delivery  except  where  changed 
hf  usage. —  Formerly,  it  was  understood  to  be  the  duty  of  all 
common  carriers  to  deliver  the  goods  i  to  the  consignee  per- 
sonally, except  in  the  case  of  goods  brought  by  ships  from 
foreign  countries;  In  such  cases,  it  was  established  by  cus- 
tom that  the  duty  of  the  carrier  only  required  him  to  carry 
from  port  to  port,  and  that  there  was  no  obligation  upon 
him  to  make  a  personal  delivery  to  the  consignee.  But  as  to 
other  carriers,  it  was  held  that,  prima  facie,  it  was  their  duty 
to  make  delivery  directly  to  the  person  entitled  thereto,  at 
his  residence  or  ,place  of  business.^  But  it  was  always  ad^ 
mitted  that  it  was  competent  for  the  carrier  to  show  that  the 
uniform  usage  and  course  of  the  business  in  which  he  was  en- 
gaged authorized  a  delivery  in  a  different  manner,  and  if  he 
could  show  such  a  usage,  of  long  continuance,  uniformity  and 
notoriety,  he  would  be  discharged,  if  h^  had  delivered  in  ac^ 
<3ordance  with  it.'' 

§  342.  Same  subject. —  The  manner  in  which,  however,  'the 
various  classes  of  common  carriers  are  required  to  make  de- 
livery has  now  become  so  well  settled  that  a  case  could  but 
seldom  occur  in  whidh  it  could  not  be  at  once  determined 
without  a  resort  to  the  proof  of  usage  or  custom.  ISTot  only 
have  the  usages  of  those  who  ply  the  business  of  carrying 
goods  for  hire  for  the  public  in  the  various  modes  and  accord- 
ing to  their  various  professions  become  universally  under- 
stood, but  as  to  those  into  whose  hands  the  great  bulk  of  the 
carrying  business  of  the  country  has  fallen,  most  of  the  ques- 
tions of  doubt  as  to  the  manner  in  which  they  are  required 
to  make  the  delivery  of  the  goods  to  the  consignee  or  party 
entitled  to  them  have  been  settled  by  judicial  decision ;  and 
whenever  such  questions  now  arise,  judicial  notice  will  gen- 
erally he  taken  of  their  several  modes  of  delivery,  as  'matters 
of  law  rather  than  of  fact,  as  to  usage.    It  is  still,  however, 

'Gibson  v.  Culver,  17  Wend.  305 ;  S.  62 ;  Schroeder  v.  Railroad,  5 Duer, 

Eagle  u  White,  6  Whart  505 ;  Duff  55 ;  Fisk  v.  Newton,  1  Denio,  45. 
V.  Budd,  3  Brod.  &  B.  177 ;  Birket  v.        2  F.  &  M.  Bank  v.  Cham.  Trans. 

Willan,  aBam.  &  Aid.  356;  Storr  v.  Co.,  33  Vt  186;  Huston,!;.  Peters,  1 

Crowley,  1  McClel.  &  T.  129;  Hyde  Met.  (Ky.)  558;  Broadwell  v.  Butler, 

"•  T.  &  M.  Nav.  Co.,  5  T.  R  389 ;  6  McLean,  296 ;  Van  Santvoord  v.  St 

Bartlett  v.  S.  B.  Philadelphia,  32  Mo.  John,  6  HiU,  157 ;  Loveland  ?;.  Burke, 

856;  HemphiU  v.  Chenie,  6  Watts  &  120  Mass.  139. 
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the  duty  of  most  of  those  who  are  classed  as  common  carriers 
to  make  personal  delivery  to  those  for  whom  the  article  car- 
ried is  intended ;  and  whenever  the  carrier  engaged  in  a  par- 
ticular mod«  of  carrying,  as  to  which  the  liind  and  manner  of 
delivery  required  have  not  been  so  established,  claims  that  he 
is  exonerated  by  the  long  existing  and  uniform  course  of  his 
business  from  making  a  personal  delivery,  the  presumption  of 
law  will  be  against  his  claim  and  he  must  overcome  it  by 
proof.  Delivery  to  the  person  for  whom  the  goods  are  in- 
tended, or  to  whom  they  are  consigned,  being  the  rule,  he 
must  bring  himself  within  the  exception  by  showing  a  long 
obntinued  and  well  understood  usage. 

§  343.  Same  suliject — How  delivery  inade  —  Degree  of  dilir 
ffe)ice  requi/red. —  Whenever  a  delivery  to  the  consignee  in 
person  is  required  to  be  made  by  the  carrier,  it  is  his  duty  to 
seek  him,  and  make  him  a  tender  of  the  goods.^  If  the  goods 
are  directed  or  marked  for  a  particular  house  or  number,  they 
must  be  carried  there  to  be  tendered,  and  if  the  consignee  is 
not  found  there,  and  is  unknown  to  the  carrier,  he  must  use 
reasonable  diligence  in  his  efforts  to  find  him.  What  is  due 
and  reasonable  diligence  in  such  cases  will,  of  course,  depend 
very  much  upon  the  circumstances  of  each  case,  and  is  a  ques- 
tion of  fact  for  the  jury,  and  not  of  law  for  the  court.  What 
would  be  sufficient  in  one  place  might  be  entirely  insufficient 
in  another,  and  the  extent  and  character  of  the  inquiries  to 
be  made,  in  the  exercise  of  reasonable  diligence,  cannot  be 
regulated  or  prescribed  by  any  fixed  standard.  The  degree 
of  diligence  must  be  that  which  a  prudent  business  man  would 
be  expected  to  use  about  an  important  business  affair  of  his 
own?  When  the' package  was  addressed  to  Martin  Witbeck. 
and  the  agent  of  the  carrier,  not  knowing  any  such  person, 
looked  into  the  city  directory,  and  not  being  able  to  find  the 
name  there,  inquired  of  several  persons  who  informed  him 
that  they  knew  of  no  such  man,  whereupon  he  addressed  a 
notice  oJjt||g^rival  of  the  package  through  the  postoffice  to 
Martin  Witbeck,  and  put  the  package  in  the  office  safe,  which 
several  weeks  afterwards  was  broken  open  by  burglars  and 

>  Sohroeder  v.  The  Railroad,  5  Duer,       2  Witbeck  v.  Holland,  45  N.  Y.  13 ; 
^5-  Zinn  V.  Steamboat  Co.,  49  id.  443. 
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the  package  was  taken  from  it  and  lost,  the  carrier  was  held 
liable  because  he  had  not  used  proper  diligence  to  find  the 
consignee.' 

§  344.  Excuses  for  non-delivery  —  Neither  framd,  imposi- 
tion nor  mistake  will  excuse  deli/very  to  ivrong  person. —  No 
circumstances  of  fraud,  imposition  or  mistake  will  excuse  the 
common  carrier  from  responsibility  for  a  delivery  to  the 
wrong  person.  The  law  exacts  of  him  absolute  certainty  that 
the  person  to  whom  the  delivery  is  made  is  the  party  right- 
fully entitled  to  the  goods,'  and  puts  upon  him  the  entire  risk 
of  mistakes  in  this  respect,  no  matter  from  what  cause  occa- 
sioned, however  justifiable  the  delivery  may  seem  to  have  been, 
or  however  satisfactory  the  circumstances  or  proof  of  identity 
may  have  been  to  his  mind ;  and  no  excuse  has  ever  been  al- 
lowed for  a  delivery  to  a  person  for  whom  the  goods  were  nbt 
directed  or  consigned.  If,  therefore,  the  person  who  applies 
for  the  goods  Is  not  known  to  the  carrier,  and  he  has  any 
doubt  as  to  his  being  the  consignee,  he  should  require  the  most 
unquestionable  proof  of  his  identity ;  or,  if  from  any  cause  h* 
should  have  a  reasonable  doubt  as  to  .whether  the  person  claim- 
ing the  goods  was  entitled  to  them,  he  should  refuse  delivery 
to  him  until  he  established  his  right.  In  such  cases  the  car- 
rier will  be  protected  in  his  qualified  refusal,  if  he  have  a  rea- 
sonable excuse  therefor,  until  the  proper  evidence  is  furnished 
that  the  party  claiming  is  the  party  entitled.  But  he  must 
act  in  good  faith,  and  solely  with  a  view  to  a  proper  delivery ; 
and  the  question  whether  his  excuse  wa,s  reasonable  under  the 
circumstances,  and  of  his  good  faith,  is  one  for  the  jury.^  And 
if  such  refusal  be  qualified,  and  it  be  found  to  have  been  in 
good 'faith,  and  because  of  a  reasonable  doubt  as  to  (he  rigbt 
of  the  claimant,  it  will  not  be  treated  as  a  conversion.'  If, 
however,  the  delivery  be  made  to  the  wrong  person,  whether 

'Witbeck  v.  Holland,  45  N.  Y.  13;  of  lading,  even  though  he  may  offer 

S.  c.  55  Barb.  443.  to  give  security.    Gulf,  eta  R'y  Ca 

2McEntee  v.  N.  J.  Steamboat  Co.,  v.  Freeman,  —  Tex.  — ,  16  S.  W.  Rep. 

45  N.  Y.  84;  Rogers  v.  "Weir,  34  id.  109. 

463;  Alexander  v.  Southey,  5  B.  &        3  Sargent   v.    Glle,  8   N.  H.   335; 

Aid.  247;  Ball  u  Liney,  48  N.  Y.  6.  Leighton  v.  Shapley,  id.  359;  Dent 

The  cai-rier  is  not  liable  for  ref us-  v.  Chiles,  5  Stew.  &  P.  383 ;  Watt  in. 

ing  to  deliver  to  an  unidentified  con-  Potter,  2  Mason,  77 ;  Baltimore,  etc. 

elgaee  who  fgils  to  produce  the  bill  R.  Co.  v.  Pumphrey,  59  Md.  390. 
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by  an  innocent  mistake  or  through  fraud  practiced  upon  the 
carrier,  such  wrongful  delivery  will  be  a  conversion.' 

§  345.  BesponsiMUty  for  delivery  to  the  wrong  person  — 
Negligent  deli/very  to  person  not  tlie  consignee. —  Cases  are 
abundant  in  which  the  carrier  has  been  made  the  sufferer  by 
a  delivery  to  the  person  not  entitled  to  the  goods,  and  in 
which  his  attempts  to  excuse  such  Wrongful  delivery  have 
been  unavailing.  In  Price  v.  The  Eailroad  Company,''  the 
facts  as  found  were,  that  a  person,  with  the  intention  of 
swindling  the  plaintiff,  addressed  to  him  a  letter  in  the  name 
of  a  fictitious  firm,  requesting  him  to  send  the  goods  to  the 
address  of  the  firm.  Plaintiff,  supposing  the  order  to  be  hon- 
est, although  he  did  not  know  any  such  firm,  shipped  the 
goods  by  the  defendant's  road,  consigned  as  directed  in  the 
order.  There  was  in  fact  no.  such  firm  as  that  in  whose  name 
the  goods  had  been  ordered,  and  the  letter  written  in  its  name 
was  a  part  of  a  scheme  to  defraud  the  plaintiff  of  the  goods. 
When  the  goods  arrived  at  destination,  a  stranger  to  the  de- 
fendants' agent  called  at  their  office  there,  paid  the  freight  on 
the  goods,  and  was  permitted  to  take  them  away.  The  de- 
fendants' agent  knew  of  no  such  firm  as  that  signed  to  the 
letter  ordering  the  goods,  and  to  which  they  were  consigned, 
and  delivered  the  goods  without  requiring  any  evidence  of 
the  person  claiming  them  as  to  his  identity,  or  of  his  connec- 
tion with  such  a  firm<  It  was  also  found  as  a  matter  of  fa^t, 
that  the  person  to  whom  the  delivery  was  made  was  the  same 
person  who  had  written  the  forged  letter  to  the  plaintiff  or- 
dering the  goods,  and  that  his  evident  purpose  was  to  obtain 
the  goods  by  falsely  assuming  to  be  the  party  to  whom  they 
were,  by  his  direction,  consigned;  in  which  scheme  he  suc- 
ceeded. The  plaintiff,  having  thus  lost  his  goods,  sued  the 
carrier  as  for  a  conversion  of  them.     The  court  from  which 


1  Hawkins  w  HofEman,  6  Hill,  586 ;  v.  Adams,  49  Tex.  748;  McCulloch 
Powell  V.  Myers,  36  Wend.  591 ;  Dev-  v.  McDonald,  91  Ind.  340 ;  St  Louis, 
ereux  v.  Barclay,  2  B.  &  Aid.  702;  etc.  R.  Co.  u  Lamed,  103  111  293; 
Du£E  V.  Budd,  8  Brod.  &  B.  177 ;  Ne-  Little  Rock,  etc.  R'y  Ca  v.  Glidewell, 
bsnzahl  v.  Fargo,  3  N.  Y.  Suppl.  939 ;  89  Ai-k.  487.  But  see  Ryder  v.  Rail- 
Reynolds  V.  Railroad  Co.,  3  N.  Y.  road  Co.,  51  Iowa,  460. 
Suppl.  331 ;  Forbes  v.  Railroad  Co.,  8  50  N.  Y.  313. 
133  Mass.  154 ;  Houston,  etc.  R'y  Ca 
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the  appeal  had  been  taken  had  held  the  carrier  to  be  excusable 
under  these  circumstances,  the  very  person  having  obtained 
the  goods  who  had  ordered  them,  although  he  had  done  so  in 
a  false  name,  for  the  purpose  of  defrauding  the  plaintiff.^  But 
this  judgment  was  reversed,  and  it  was  said  that  the  common 
carrier  must,  at  his  peril,  deliver  property  to  the  true  owner ; 
for  if  delivery  be  made  to  the  wrong  person,  either  by  an  in- 
nocent mistake  or  through  the  fraud  of  another,  he  will  be 
held  responsible,  and  the  wrongful  delivery  will  constitute  a 
eoEjersion.  It  was  the  duty  of  the  defendants'  agent  to  make 
inquiry  as  to  the  existence  of  such  a  firm  as  that  to  which  the 
goods  were  consigned,  and,  upon  its  being  ascertained  that 
there  was  no  such  firm,  and  that  a  delivery  could  not  there- 
fore be  made,  he  should  have  warehoused  the  goods  for  the 
owner;  instead  of  which  he  delivered  them  to  a  stranger, 
without  making  any  inquiry  as  to  who  or  what  he  was.  If 
the  dehvery  had  been  made  to  another  person  than  the  real 
swindler,  under  the  like  circumstances,  the  defendants  would 
have  been  clearly  liable.  The  question,  therefore,  was,  whether 
the  person  who  wrote  the  order  acquired  a  right;  so  far  as  the 
defendants  were  concerned,  to  a  delivery  of  the  goods ;  in 
other  words,  whether,  as  to  the  carrier,  he  was  the  consignee. 
If  he  was,  then  a  delivery  to  him  discharged  the  carrier,  upon 
the  principle  that  any  delivery,  valid  as  to  the  consignee,  is  a 
defense  for  the  carrier  as  to  all  persons.  But  it  was  said  that 
the  plaintiff  did  not  intend  that  the  goods  should  be  delivered 
to  the  writer  of  the  ordei*,  but  to  the  firm  to  which  they  were 
directed,  and  that  the  former  was  not  the  consignee.  The  de- 
livery was  therefore  made  to  one  who  was  neither  the  con- 
signee nor  the  owner  of  the  goods,  and  the  defendants  were 
held  hable  for  their  value.* 

1 58  Barb.  599.  f  orwai-d  to  Mr.  Frank  Giiillaume,  153 

-In  Guillatinie  v.  Transportation  and  154  Bleckert.  street,  New  York, 

Co.,  100  N.  Y.  491,  it  appeared  that  Utica,  America."    The  gold  was  duly 

defendant  was   a   carrier   between  received  by  the  agent  at  Havre,  who, 

Havre  and  New  York.    One  S.,  who  two  days  before  the  steamer  sailed, 

resided  in  Gourin^  France,  acting  in  sent  to  S.,  at  Gourin,  a  letter  inclos- 

piirsuance  of  a  previous  correspond-  ing  a  biE  of  lading  which  stated  that 

ence  as  to  rate^  etc.,  sent  to  Havre  a  the  gold  was  to  be  transported  to 

bag  of  gold  directed  to  defendant's  New  York   and   delivered   "to   M. 

agent  at  Havre  with  instructions  "  to  Guillaume  Frank,  153  and  154  Bleck- 
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§  346.  Savhe  subject. —  The  same  conclusion  was  reached  by 
the  supreme  court  of  Vermont  in  the  case  of  "Winslow  against 
the  Vermont,  etc.  Kailroad,*  in  which  the  facts  were  the  same, 

ert  street,  New  York.''  This  bill  of  the  name  of  Charles  G.  Magrauder, 
lading  contained  a  clause  to  the  ef-  paid  the  freight  and  demanded  and 
feet  that  the  shipper,  by  accepting  received  the  machine,  receipting  for 
it,  assented  to  its  conditions.  It  it  in  the  name  of  Magrauder.  No 
took  two  days  for  letters  to  go  from  questions  were  asked,  nor  was  he  re- 
Havre  to  Gourin.  S.  sent  no  reply  '  quired  to  identify  himself,  nor  was  the 
to  the  letter  and  took  no  steps  to  biU  of  lading  indorsed.    The  carrier 


notify  defendant  of  the  erroneous 
statement  in  the  biU  of  lading.  After 
the  arrival  of  the  vessel  in  New  York 
defendant  attempted  to  notify  the 
owner  by  sending  a  bill  of  lading  di- 
rected to  Guillaume  Frank,  152  and 
154  Bleckert  street.  New  York.  The 
biU  of  lading  fell  into  the  hands  of  a 
swindler,  who,  by  representing  him- 
self to  be  Guillaume  Frank,  obtained 
the  money.  In  an  action  to  charge 
defendant  with  the  loss  it  was  held 
that  the  bill  of  lading  did  not,  under 
the  circumstances,  constitute  the  con- 
tract between  the  parties;  that  the 
retention  of  the  bill  of  lading  by  S. 
did  not  show  an  assent  to  the  mis- 
take, and,  at  most,  the  question  of 
his  negligence  was  one  of  fact ;  that 
defendant  was  bound  to  deliver 
the  gold  according  to  the  directions, 
and  that  the  question  whether  de- 
fendant was  not  guilty  of  negligence 
in  sending  the  bill  of  lading  to  one 
not  entitled  to  it,  by  means  of  which 
he  obtained  the  gold,  was,  at  least, 
one  of  fact,  and  the  finding  on  this 
point  being  against  the  defendant,  the 
court  refused  to  disturb  it 

In  Sword  v.  Young,  —  Tenn.  — , 
14  S.  W.  Eep.  481,  aflOrmed  on  re- 
hearing, 14  S.  W.  Rep.  604,  one  Gil- 
lenwaters,  over  the  assumed  and 
fictitious     name     of     Charles     G. 


was  held  liable.  "  It  can  make  no  dif- 
ference," said  the  court,  "that  the  de- 
fendant carrier  thought  because  Gil- 
lenwaters  had  the  bill  of  lading  that 
he  was  Charles  G.  Magrauder.  If  he 
was  a  stranger,  as  the  proof  shows 
him  to  be,  it  was  the  duty  of  the  car- 
rier to  have  required  him  to  identify 
himself  as  the  consignee  or  his  right- 
fully constituted  agent  By  its  fail- 
ure Gillenwatcrs  was  enabled  to 
practice  that  fraud  intended  to  be 
guarded  against  by  the  rule  from 
Kent  (2  Kent's  Com.  9th  ed  805),  as 
weU  as  a  theft  or,  its  equivalent,  the 
obtaining  of  the  goods  by  false  pre- 
tenses. That  Gillenwaters  had  suc- 
ceeded in  deceiving  the  complainants 
by  representing  himself  as  Magrauder 
is  no  excuse  to  the  defendant  for  its 
failure  to  use  an  effort  to  discover 
his  true  character.  The  consignment 
was  to  Charles  G.  Magi-auder.  That 
name  was  fixed  on  the  machine,  and 
it  was  a  duty  to  deliver  to  him  only, 
or,  if  he  could'  not  be  discovered,  to 
notify  the  consignor.  There  is  no 
difference  between  this  case  and  one 
in  which  a  consignment  has  been 
made  to  an  actual  person  and  the 
goods  are  delivered  by  accidrnt,  mis- 
take or  carelessness  to  a  cheat  who 
represents  himself  as  the  real  con- 
signee.   It  is  necessary  in  both  to 


Magrauder,  wrote  from  Knoxville,    have  proof  of  identify  or  authority 
Tenn.,  to  Cleveland,  Ohio,  ordering  a    to  receive." 
brick  machine.   On  its  arrival  Gillen-       1 43  Vt  700, 
waters  presented  a  bill  of  lading  in 
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except  as  to  names  and  dates.  The  goods  were  delivered  by 
the  agent  of  the  defendant  to  the  swindler,  who  had  procured 
the  sending  of  the  goods  by  the  same  kind  of  device,  without 
requiring  from  him  any  evidence  of  his  being  the  person  to 
whom  the  goods  were  addressed,  and  without  taking  any  pre- 
caution to  ascertain  whether  he  was  the  proper  person  to  re- 
ceive them.  The  carrier  was  held  liable  for  their  value  on  the 
ground  of  negligence.  "  "What,"  say  the  court,  "  should  be 
the  effect  upon  the  measure  of  the  defendants'  responsibility 
of  plaintiff's  error  in  directing  the  goods  to  a  fictitious  ad- 
dress? This  might  be  an  important  question,  if  the  error  had 
misled  the  defendants  and  occasioned  them  to  deliver  the 
goods  to  the  wrong  party,  after  they  had  used  that  care  and 
precaution  which  would  be  reasonable  in  such  matters.  But 
this  error  in  the  direction  could  not  excuse  the  defendants 
from  the  exercise  of  at  least  ordinary  care  in  the  delivery  of 
the  property.  They  did  exercise  no  such  care.  They  were 
guilty  of  actual  negligence.  They  delivered  the  goods  to  an 
employee  of  a  truckman,  upon  his  mere  statement  that  Rob- 
erts sent  for  them.  Any  other  man  in  Boston  could  have  ob- 
tained them  just  as  easily.  The  swindler,  Collins,  was  not 
known  as  Roberts,  and,  if  he  had  been  required  to  identify 
himself  as  Roberts,  might  never  have  attempted  it ;  and  if  he 
had,  it  would  have  been  likely  to  lead  to  the  detection  of  the 
fraud." 

§  347.  Same  suhject. —  So  in  The  American  Express  Com- 
pany V.  Fletcher,^  the  facts  were,  that  a  person  claiming  to  be 
J.  0.  Eiley  applied,  at  the  oflB.ce  of  a  telegraph  company  to 
have  a  message  sent,  signed  J.  O.  Eiley,  requesting  a  remit- 
tance of  a  considerable  sum  of  money  to  his  address.  The 
message  was  accordingly  sent,  and  the  money  forwarded  by 
an  express  company  as  carrier,  as  requested,  and  received  by 

'  25  Ind.  493.    See,  also,  Southern  R.  Adams,  to  forward  these  goods  to 

Exp.  Co.  V.  Van  Meter,  17  Fla.  783.  latter  town,  which  was  done,  and  the 

In  Houston,  etc.  R'y  Co.  v.  Adams,  49  goods  were  there  delivered  to  the 

Tex.  748,  one  Russell   Adams  had  swindler  without  production  of  bUl 

shipped  goods,  by  defendant's  line,  to  of  lading  or  receipt    The  swindler 

himself  at  town  of  B.  in  name  of  E.  was  a  single  man  of  no  means  and  a 

Adams.    After   their  arrival  at  B.  comparative  stranger  at  the  place  of 

one  Robert  Adams  wrote  to  defend-  delivery.    Held,  the    company  was 

ant.from  another  town,  in  name  of  liable. 
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the  agent  of  the  company  at  the  place  from  which  the  mes- 
sage had  been  sent,  who  was  also  the  operator  for  the  tele- 
graph company  who  had  sent  the  dispatch,  and  was  paid  over 
by  the  agent  to  the  person  who  had  sent  the  message,  but 
who  turned  out  to  be  a  swindler.  It  was  held  that  the  ex- 
press company  was  Mble  for  negligence  'in  delivering  the 
money  without  further  proof  of  his  being  the  party  entitled 
to  it  than  the  mere  fact  that  he  had  sent  the  dispatch,  in  re- 
sponse to  which  the  money  had  been  received.  The  case  is 
silent  as  to  whether  there  was  a  real  J.  O.  Eiley,  but  we  are 
to  assume  that  there  was ;  otherwise,  the  money  would  not 
have  been  sent  to  that  address.  It  must  have  been  intended 
for  a  real  J.  0.  Riley,  and  delivered  to  one  who  assumed  that 
name  for  the  purpose  of  fraud. 

§  348.  Scrnie  subject. —  And  in  the  same  court  in  a  subsequent 
case,  American  Express  Company  v.  Stack,i  the  carrier  was 
held  liable  under  still  more  exculpating  circumstances.  A  per- 
son knowing,  as  it  seems,  by  some  means  that  there  were 
goods  in  the  possession  of  the  wife  of  one  James  Stack,  who 
was  absent  from  her,  which  by  falsely  personating  her  hus- 
band he  might  induce  her  to  forward  to  his  address,  telegraphed 
to  her  in  the  name  of  her  husband  to  send  them  to  his  address. 
Being  completely  deceived  she  sent  the  goods  by  the  express 
company  as  carrier  as  directed,  at  the  same  time  writing  a 
letter  addressed  to  James  Stack  at  the  same  place  to  which 
the  goods  had  been  forwarded,  informing  him  that  they  had 
been  sent  according  to  his  directions.  This  letter  came  to  the 
hands  of  the  swindler  as  he  had  arranged  that  it  should  do. 
He  then  demanded  the  goods  of  the  company,  showing  this 
letter  and  describing  the  goods,  which  were  contained  in  a 
package,  as  proof  that  he  was  the  genuine  James  Stack.  The 
delivery  of  the  goods  was  however  refused,  and  he  was  re- 
quired to  adduce  further  evidence  of  his  identity  with  the  real 
James  Stack  for  whom  the  goods  were  intended.  This  he  did 
by  a  person  known  to  the  agent  of  the  company,  who  stated 
the  man's  name  to  be  James  Stack,  as  he  really  thought  it 
was.  Without  further  inquiry  the  agent  delivered  the  goods. 
It  turned  out  that  this  man  was  not  the  real  James  Stack  to 

1391114  27. 
406 


DELIVEET   IN   GENERAL,  [§  34:8a. 

whom  the  goods  had  been  sent.  The  delivery  under  such 
circumstances  was  held  to  have  been  inexcusable  negligence. 
§  348«.  Same  subject  —  Ca/rrier  not  Tmble  for  innocent  de- 
livery to  consignee  (hough  a  swindler. —  But  to  be  distin- 
guished from  these  oases  are  those  ih  which  the  carrier,'  acting 
in  good  faith  and  with  due  diligence,  delivers  the  goods  to  the 
person  to  whom  they  were  "consigned,  though  the  consignor 
may  have  supposed  the  consignee  to  be  another  person  or 
have  been  induced  by  fraud  to  direct  the  delivery  of  goods  to 
such  consignee.  In  such  cases  the  carrier  is  held  not  to  be 
liable.'  The  leading  case  upon  this  question  is  Samuel  v. 
Cheney,^  decided  by  the  supreme  judicial  court  of  Massachu- 
setts. In  that  case  a  swindler,  assuming  the  name  of  A.  Swan- 
nick,  sent  a  letter  to  the  plaintiff  asking  for  a  price  list  of 
cigars,  and  giving  his  address  as  "  A.  Swannick, ,  P.  O.  box 
1595,  Saratoga  Springs,  E".  T."  The  plaintiff  replied,  address- 
ing his  letter  according  to  this  direction.  The  swindler  then 
sent  another  letter  ordering  a  quantity'  of  cigars.  These 
plaintiff  shipped  by  the  defendant,  and  at  the  same  time  sent 
a  letter  to  the  swindler  addressed  as  above  notifying  him  of 
the  shipment.  There  was  at  this  time  in  Saratoga  Springs  a 
reputable  dealer  of  the  name  of  Arthur  Swannick,"  who  did 
business  as  "  A.  Swannick  "  at  the  corner  of  Ash  and  Frank- 
lin streets,  and  who  was  in  good  standing  and  reported  as  solv- 
ent by  a  commercial  agency  to  which  plaintiff  applied  for  in- 
formation. No  other  A.  Swannick  appeared  in  the  Saratoga 
directory  or  was  known  to  the  commercial  agency.  But  about 
this  time  a  man  appeared  at  Saratoga,  rented  a  store  at  16 
Congress  street,  hired  box  1595  in  the  postoflice,  and  used 
printed  letter-heads  with  his  name  printed  as  "A.  Swannick, 
P.  0.  box  1695."  This  man  wrote  the  letters  to  plaintiff  and 
received  the  replies.  He  soon  after  disappeared.  Plaintiff 
supposed  the  letters  were  written  by,  and  that  he  was  dealing 
with,  Arthur  Swannick.  He  sent  the  goods  directed  "  A. 
Swannick,  Saratoga  Springs,  N.  T."    Defendant  carried  the 

'  Samuel  v.  Cheney,  135  Mass.  278 ;    37  Mo.  Ap.  360 ;  Bush  v.  EaUway  Co., 
Edmunds  v.  Transportation  Co.,  135    3  Mo.  Ap.  63 ;  The  Drew,  15  Fed.  Eep; 
Mass.  383;  McKean  v.  Mclvor,  L.  R.    836. 
6  Exch.  36;  Dunbar  v.  Railroad  Co.,        2 135  Masa  378. 
110  Mass.  26 ;  Wilson  v.  Express  Co., 

407 


§  348a.]  THE   LAW   OF   OAEBIEES. 

packages  safely  to  Saratoga  Springs.  Shortly  before  their 
arrival  defendant  had  received  another  package  of  cigars  di- 
rected to  A.  Swannick,  which  he  offered  to  Arthur  Swannick, 
who  refused  them,  saying  he  had  ordered  no  cigars.  After- 
wards on  the  arrival  of  the  packages  in  question,  defendant 
took  them  to  the  store  at  16  Congress  street,  and  dehvered 
them  to  the  person  in  possession,  who  receipted  for  them  in 
the  name  of  "  A.  Swannick."  The  swindler's  real  name  was 
assumed,  in  the  case,  not  to  be  A.  Swannick. 

An  action  being  brought  to  charge  defendant  with  the  loss  of 
the  goods,  Morton,  G.  J.,  after  passing  the  question  whether, 
under  the  circumstances,  the  property  in  the  goods  passed  to  the 
swindler  so  that  a  hona  fide  purchaser  could  hold  them  as  against 
the  plaintiff,  said :  "  The  contract  of  the  carrier  is  not  that  he 
will  ascertain  who  is  the  owner  of  the  goods  and  deliver  them 
to  him,  but  that  he  will  deliver  the  goods  according  to  the 
directions.  If  a  man  sells  goods  to  A.,  and  by  mistake  directs 
them  to  B.,  the  carrier's  duty  is  performed  if  he  dehvers  them 
to  B.,  although  the  unexpressed  intention  of  the  forwarder 
was  that  they  should  be  delivered  to  A. 

"  If,  at  the  time  of  this  transaction,  the  man  who  was  in  cor- 
respondence with  the  plaintiff  had  been  the  only  man  in  Sarar 
toga  Springs  known  as,  or  who  called  himself,  A.  Swannick, 
it  cannot  be  doubted  that  it  would  have  been  the  defendant's 
duty  to  deliver  the  goods  to  him  according  to  the  direction, 
although  he  was  an  impostor,  who  by  fraud  induced  the  plaint- 
iff to  send  the  goods  to  him.'    The  fact  that  there  were  two 

1  Citing  Dunbar  v.  Bailroad  Co.,  and  lie  signed  a  receipt  in  his  true 

110  Mass.  26.  In  this  case  the  swin-  name,  being  known  to  the  agent 
dler  had  bought  the  goods  in  person,  ( It  was  held  that,  under  these  circum- 

under    an    assumed   and   fictitious  stances,  the  carrier  was  not  liable  as 

name,  and  had  directed  them  to  be  for  a  misdelivery,  the  very  pereon 

sent  to  the  address  of  the  assumed  having  obtained  the  goods  yho  had 

name.)  When  the  goods  arrived  at  fraudulently   purchased   them   and 

destination,  no  person  of  that  name  for  whom  they  were  intended.    The 

being  known  to  the  agent  of  the  seller  and  consignor  of  the  goods  had 

road,  they  were  warehoused,  and  so  sold  them  to  the  fraudulent  buyer  in 

remained  for  some  two  weeks,  when  person.    He  therefore  knew  to  whom 

the  real  party  came  for  them,  pro-  he  was  selUng  them,  though  he  did 

f  essing  to  act  as  the  agent  of  the  per-  not  know  him  by  his  correct  name ; 

son  to  whose  address  they  had  been  and  the  very  person  to  whom  he  sold 

sent    They  were  delivered  to  him,  them  had  received  them  from  the 
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bearing  the  name  made  it  the  duty  of  the  defendant  to  ascer- 
tain which  of  the  two  was  the  one  to  whom  the  plaintiff  sent 
the  goods.'    .    .    . 

"  The  plaintiff  contends  that  he  intended  to  send  the  goods  to 
Arthur  Swannick.  It  is  equally  true  that  he  intended  to  send 
them  to  the  person  with  whom  he  was  in  correspondence.  We 
think  the  more  correct  statement  is  that  he  intended  to  send 
them  to  the  man  who  ordered  and  agreed  to  pay  for  them,  sup- 
posing erroneously  that  he  was  Arthur  Swannick.  It  seems  to 
us  that  the  defendant,  in  answer  to  the  plaintiff's  claim,  may 
well  say,  we  have  delivered  the  goods  intrusted  to  us  according 
to  your  directions,  to  the  man  to  whom  you  sent  them,  and  who, 
as  we  are  Induced  to  believe  by  your  acts  in  dealing  with  him, 
was  the  man  to  whom  you  intended  to  send  them ;  we  are 
guilty  of  no  fault  or  negligence."  ^  The  cases  of  "Winslow  v. 
Eailroad,  American  Express  Co.  v.  Eletcher  and  Price  i).  Eail- 
way,  cited  in  the  foregoing  section,  say  the  court,  "  differ 
widely  in  their  facts  from  the  case  at  bar  and  are  distinguish- 
able from  it." 


Carrier.  Another  distinguishing  fea- 
ture in  this  case  was,  that  at  the 
time  of  the  delivery,  the  carrier  was 
holding  the  goods,  not  as  carrier  but 
aa  warehouseman,  and  was  respon- 
sible only  as  an  ordinary  bailea  This 
distinction  was  not  adverted  to  in  the 
opinion  of  the  court,  the  decision 
being  put  squarely  upon  the  ground 
that  the  goods  had  been  delivered  to 
the  person  to  whom  they  had  been 
sold  and  for  whom  they  were  in- 
tended. But,  as  we  shall  hereafter 
see,  it  is  one  of  great  importance  in 
determining  the  question  pf  the  lia- 
biUty  of  the  carrier  for  a  wrong  de- 
livery. 

/  'The  court  here  proceed  to  say: 
"Suppose,  upon  the  arrival  of  the 
goods  in  Saratoga  Springs  the  im- 
postor had  appeared  and  claimed 
them;  to  the  demand  of  the  de- 
fendant upon  him  to  show  that 
he  was  the  man  to  whom  they  were 
sent,  he  replies,  'True,  there  is  an- 


other A.  Swannick  here,  but  he  has 
nothing  to  do  with  this  matter;  I 
am  the  one  who  ordered  and  pur- 
chased the  goods ;  here  is  the  bill  of 
the  goods,  and  here  is  the  letter  noti- 
fying me  of  their  consignment  to 
me,  addressed  to  me  at  my  P.  O. 
box  1595.'  The  defendant  would  be 
justified  in  delivering  the  goods  to 
him,  whether  he  was  the  owner  or 
not,  because  he  had  ascertained  that 
he  was  the  person  to  whom  the 
plaintiff  had  sent  them.  |  It  Is  true 
the  defendant  did  not  make  these 
inquiries  in  detail ;  but  if,  by  a  rapid 
judgment,  often  necessary  in  carry- 
ing on  a  large  business,  he  became 
correctly  satisfied  that  the  man  to 
whom  he  made  the  delivery  was  the 
man  to  whom  the  plaintiff  sent  the 
goods,  his  rights  and  liabilities  are 
the  same  as  if  he'  had  pursued  the 
inquiry  more  minutely." 

2  The  court  refer  to  the  case  of 
McKean  v.  Mclvor,  L.  R.  6  Exch.  36. 
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§  349.  Same  subject  —  Delivery  on  forged  order  or  to  unau- 
thorized agent  no  excuse.—  So  it  has  been  often  held  that  if 
the  carrier  deHver  to  a  wrong  person,  claiming  the  goods 


The  facts  were  the  same  as  those  in 
the  New  York  and  Vermont  cases, 
except  that  the  goods  were  addressed 
to  the  fictitious  firm  at  a  given  num- 
ber upon  a  certain  street,  to  which  a 
notice  of  the  arrival  of  the  goods  was 
sent  by  the  carrier,  addressed  to  the 
firm,  which  coming  to  the  hands  of 
the  swindler,  he  indorsed  the  name 
of  the  fictitious  firm  upon  it  and  thus 
obtained  the  goods.  The  grounds 
upon  which  the  carrier  was  exoner- 
ated from  liability  are  thus  stated  by 
Martin,  B. ;  "  When  the  plaintiffs 
thought  fit  to  act  upon  the  order 
which  HeddeU  had  given  them,  in 
the  false  name  of  C.  Tait  &  Co.,  and 
gave  directions  to  the  defendants  to 
deliver  the  goods  to  C.  Tait  &  Co.,  at 
71  George  St,  Glasgow,  I  think  they 
affirmed  that  there  were  such  persons 
as  C.  Tait  &  Co.  at  that  place.  That 
they  were  led  into  that  behef  by  the 
fraud  of  HeddeU  makes  no  matter ; 
they  did  so  state  in  fact,  and  the  car- 
riers had  the  right  to  assume  that 
this  statement  was  correct,  and  have 
a  right  now  to  say  that  the  person  to 
whom  they  delivered  the  goods  was, 
as  he  was  in  fact,  the  person  who 
represented  himself  to  the  plaintiffs 
as  C.  Tait  &  Co.  But  if  the  carrier 
delivers  at  the  place  indicated,  or 
does  what  is  equivalent  to  a  delivery 
there,  he  does  all  that  he  is  bound  to 
do.  He  obeys  the  sender's  directions, 
and  is  guilty  of  no  wrong,  j  To  make 
him  liable,  there  must  be  some  fault. 
It  is  a  question  of  fact  whether  there 
has  been  any  such  negligence  as 
makes  him  guilty  of  a  conversion; 
and  where  he  has  carried  out  the 
directions  of  the  sender,  the  mere 
fact  that  he  has  delivered  the  goods 
to  some  person,  to  whom  the  sender 


did  not  intend  delivery  to  be  made,  is 
not  sufficient  to  support  the  allega- 
tion that  he  has  converted  them." 

See,  also,  the  case  of  Heugh  v.  The 
Eailway  Co.,  stated  post,  §  353 ;  Clough 
V.  Railroad  Co.,  L.  R  7  ExCh.  26. 

In  the  case  of  Wilson  v.  Express 
Co.,  37  Mo.  App.  360,  the  court  say ; 
"  If  two  men  of  the  same  name  live 
in  the  same  town,  and  one  of  them 
orders  goods  from  a  merchant  at  a 
distance,  and  the  carrier  delivers  to 
the  man  of  that  name  who  had  really 
made  the  order,  is  such  carrier  to  be 
held  responsible  simply  because  the 
consignor  thought  his  order  was  from 
the  other  of  the  two  men?  No  case 
has  gone  to  this  extreme.  The  car- 
rier is  responsible  for  a  correct  de- 
livery, but  he  is  not  the  guardian  of 
his  patrons,  nor,  when  faultless  him- 
self, must  he  answer  for  their  mis- 
takes or  mend  their  misfortunes." 
See  post,  §  353,  note 

In  the  case  of  The  Norwalk  Bank 
V.  The  Adams  Express  Company,  4 
Blatchford,  455,  a  party  had,  by 
fraudulent  means,  obtained  the  pos- 
session of  a  note,  which  he  altered  in 
the  time  of  payment,  so  as  the  more 
readily  to  procure  its  discount,  and 
sent  it  in  the  name  of  another  by 
the  express  company,  to  be  pre- 
sented to  the  bank  for  discount.  The 
bank  discounted  the  note  and  paid 
the  proceeds  over  to  the  company,  to 
be  returned,  as  was  underetood,  to 
the  person  to  whom  the  note  be- 
longed. The  company  returned  the 
money  and  paid  it  over  to  the  person 
who  had  been  guilty  of  the  fraud, 
and  from  whom  it  had  received  the 
note,  supposing  that  he  was  the  per- 
son really  entitled  to  it  It  was  held 
that  the  company  was  justifiable  in 
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under  a  forged  order,  lie  will  be  liable  for  tbe  value  of  the 
goods  if  they  are  thereby  lost  to  the  owner.'  Or  if  he  deliver 
the  goods  to  the  wrong  party  by  mistake ;  ^  or  to  a  person  not 


so  doing,  the  note  having  been  re- 
ceived from  him  and  he  being  the 
only  person  whom  it  had  known  in 
the  transaction. 

1  Gosling  V.  Higgins,  1  Camp,  451 ; 
Lubbock  V.  Inglis,  1  Stark.  104 ;  Pow- 
ell V.  Myers,  26  Wend.  591 ;  Hawkins 
V.  Hoffman,  6  Hill,  586;  American 
Mer.  Ex  Co.  v.  Milt,  73  IlL  224; 
Southern  Ex  Co.  v.  Van  Meter,  17 
Fla.  783. 

2  Devereux  v.  Barclay,  3  B.  &  Aid. 
702 ;  Guillaume  v.  Packet  Co.,  43  N.  Y. 
212.  In  Viner  v.  The  Steamship  Com- 
pany, 50  N.  Y.  23,  the  action  was 
brought  against  the  defendant,  as 
common  carrier,  for  the  conversion 
of  a  quantity  of  Ifutter  shipped  by 
plaintiffs  at  New  York  to  George- 
town. The  defense  was  that  the  but- 
ter had  been  dehvered  to  one  Smith, 
a  consignee  of  plaintiffs,  under  a  let- 
ter which  it  was  claimed  gave  him 
the  apparent  right  to  receive  it.  The 
butter  was  shipped  without  receipt 
or  bill  of  lading,  there  being  only  an 
entry  on  the  manifest  of  the  vessel  of 
eleven  packages  of  butter,  marked  S 
in  a  diamond,  shipped  by  F.  Viner  & 
Co.,  the  plaintiffs,  "to  order."  The 
butter  was  delivei-ed  to  Smith  by  the 
delivery  clerk  of  the  defendants,  at 
ijreorgetown,  on  the  faith  of  a  letter 
written  to  him  from  plaintiffs'  agent, 
which  contained  the  following  clause : 
"  The  roll  sent  you  to-day  you  will  find 
of  good  quality,"  etc.  This  letter  was 
of  the  same  date  as  the  shipment  of 
the  butter,  and  the  clerk  supposed  it 
had  reference  to  the  butter  which  he 
had  received,  and  so  delivered'  it  to 
Smith.  This  he  was  thought  to  have 
been  justified  in  doing  under  the 
circumstances  by  the  judge  at  the 
circuit,  but  upon  appeal  it  was  held 


otherwise.  "I  cannot  agree,"  said 
Church,  C.  J.,  "with  the  learned 
judge  who  tried  this  cause  at  the  cir- 
cuit, that  the  letter  from  the  plaintiffs 
to  Smith  was,  as  a  question  of  law, 
sufficient  authority  for  the  defendant 
to  justify  a  delivery  of  the  butter  to- 
him.  The  property  was  shipped  to 
Georgetown,  consigned  to  plaintiffs' 
order,  and  not  marked  with  the  name 
of  any  person.  The.  carrier  had  no 
right  to  deliver  it  except  upon  the 
order  of  the  plaintiffs.  It  is  well  set- 
tled that  a  delivery  to  a  wrong  per- 
son is  a  conversion.  The  letter  claimed 
as  authority  was  written  to  Sinith, 
and  not  to  the  defendant  It  does  not 
purport  to  be  an  order  for  the  deliv- 
ery of  the  property ;  it  does  not  state 
that  any  butter  was  sent  to  Smith, 
nor  in  any  manner  authorize  him  to 
receive  it  It  refers  to  butter  sent, 
but  not  to  him ;  nor  does  it  specify 
the  quantity  or  the  number  of  pack- 
ages, or  the  line  or  agency  which 
transported  it,  and  it  was  not  marked 
with  his  name.  Assuming  that  the 
letter  refers  to  the  same  butter,  which 
it  probably  did,  the  most  hberal  in- 
ference which  could  be  drawn  from 
it  was  that  the  plaintiffs  intended 
that  Smith  would  have  an  opportu- 
nity of  seeing  it,  or  selling  it,  or,  at 
most,  intimating  that  the  plaintiffs 
might  thereafter  give  him  an  order 
for  it;  but  it  is  an  unwarrantable 
stretch  of  construction  that  it  au- 
thorized the  carriers  to  deUver  it  to 
him.  .  .  .  The  defendant  acted  in 
good  faith,  doubtless ;  but  to  permit 
carriers  to  deliver  property  expressly 
consigned  to  the  order  of  the  con- 
signor upon  an  authority  to  be  spelled 
out  of  language  not  addressed  to 
them,  and  so  uncertain  and  ambig- 
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authorized  to  receive  them,  though  they  be  delivered  to.  him 
for  the  consignee  or  owner,  the  carrier  believing  him  at  the 
time  to  be  the  agent  of  such  consignee  or  owner,  it  being  held 
that  the  carrier  must  know  ,at  his  peril  that  the  person  to 
whom  he  makes  such  delivery  has  authority  to  receive  the 
goods.^ 

But  to  justify  delivery  to  an  agent  no  further  or  other 
proof  of  the  fact  of  the  agency  is  required  than  is  necessary 
in  other  cases.^  The  fact,  however,  that  the  consignee  does 
not  reside  at  place  of  destination  and  does  not  expect  to  be 
there  to  receive  the  goods  will  not  justify  a  delivery  to  a  gen- 
eral agent  of  the  consignor  resident  there.' 

§  349<z.  Same  subject  —  How  wJiere  consigned  to  agent  of 
carrier. —  The  effect  of  consigning  the  goods  to  the  agent  of 
the  carrier  at  the  place  of  destination  has  been  somewhat  con- 
sidered by  the  courts.  Where  the  goods  are  consigned  to  the 
consignee,  in  care  of  such  an  agent,  or  where  the  agent  of  the 
carrier  can  otherwise  be  deemed  to  be  the  agent  of  the  con- 


uous,  would  encourage  laxity  and 
negligence,  and  lead  to  great  injus- 
tice to  the  owners  of  property,  and 
would  be  contrary  to  law  and  sound 
business  principles.  Common  carriers 
cannot  thus  easily  relieve  themselves 
from  responsibiUty.  Their  liability 
continues  until  the  property  is  deliv- 
ered according  to  the  consignor's 
order,  and  it  is  no  answer  for  a  wrong 
delivery  to  say  that  it  was  done  by 
mistake,  and  with  no  bad  intent 
The  consignor  required  a  delivery  to 
his  own  order;  the  delivery  was 
made  without  such  order,  and  conse- 
quently at  the  rist  of  the  carrier.  If 
the  defendant  had  refused  to  deliver 
the  butter,  and  Smith  had  brought 
an  action  to  I'ecover  it  upon  the  au- 
thority of  this  letter,  no  court  would 
have  tolerated  the  action  for  a  mo- 
ment It  was  not  therefore,  their 
duty  to  have  delivered  it  upon  this 
authority,  and  the  most  favorable  dis- 
position of  the  case  for  the  defend- 
ant would  have  been  to  submit  the 


question  to  the  jury  upon  the  letter 
and  all  the  other  facts  of  the  case,  to 
determine  whether  from  the  plaint- 
iffs' negligence  or  otherwise  the  de- 
fendant was  excused  or  justified  in 
delivering  the  property  as  it  did. 
...  It  is  urged  that  the  plaintiSs' 
negligence  in  writing  such  a  letter 
caused  the  delivery  and  produced  the 
injury.  The  writing  of  the  letter  was 
not  neghgence  per  se.  The  undis- 
puted existence  of  a  fact  sometimes 
constitutes  negligence  in  law;  but 
when  inferences  are  to  be  drawn,  or 
it  depends  upon  circumstances,  it  is  a 
question  of  fact  to  be  determined  by 
a  jury."  The  Ben  Adams,  3  Ben.  445 ; 
CoUins  V.  Burns,  63  N.  Y.  1. 

1  Angle  V.  Kailroad,  18  Iowa,  555 ; 
WUlard  v.  Bridge,  4  Barb.  361 ;  Claflin 
V.  Railroad,  7  Allen,  341. 

2  "Wilcox  V.  Railroad  Co.,  24  Minn. 
269. 

s  Wilson  Sewing  Machine  Co.  v. 
Railroad  Co.,  71  Ma  303. 
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signee,  a  delivery  to  the  agent  of  the  carrier  for  the  consignee 
seems  to  be  a  good  delivery  and  to  exonerate  the  carrier  from 
his  liability  as  such.' 

Where,  however  the  property  was  consigned  directly  to  the 
agent  of  the  carrier,  an  express  company,  who  knew  who  the 
owner  and  consignee  was,  but  was  not  authorized  to  receive  it 
for  him,  it  was  held  that  the  company  was  not  exonerated  as 
carrier  by  delivery  to  such  agent,  but  that  it  continued  liable 
until  it  had  made  a  personal  delivery  to  the  consignee  or  until 
after  reasonable  efforts  had  been  made  to  find  and  notify  him 
of  its  arrival.^ 

But  where  the  consignee  and  owner  was  not  known,  it  was 
held  that  the  duty  of  the  carrier  was  to  transport  the  goods 
to  their  destination  and  there  to  hold  them  safely  until  called  for 
by  the  owner  and  delivered  to  him ;  that  as  to  the  first  duty,  that 
of  carriage  to  destination,  they  were  liable  as  carriers,  but  as 
to  the  latter,  -they  were  liable  simply  as  warehousemen.' 

§  3495.  Same  subject ' —  How  where  goods  are  misdirected.—' 
The  cai'rier  cannot  be  held  liable  for  losses  caused,  without 
his  negligence,  by  the  misdirection  of  the  goods.*  But  if,  not- 
withstanding the  misdirection,  he  knows  the  true  direction,' 
or  if,  by  the  use  of  ordinary  diligence,  he  could  ascertain  the 
true  direction,'  he  will  not  be  excused  for  a  misdelivery. 
Where,  at  the  time  the  goods  are  tendered  to  him  for  carriage, 
the  carrier  knows  that  they  are  misdirected,  as  where  they 
are  directed  to  a  place  which  does  not  exist,  he  should  not  ac- 
cept them,  but  await  correct  directions ;  and  if  he  does  accept 
the  goods  and  sends  them  forward  he  will  be  liable  for  their 
loss." 

'  Bennett  v.  Express  Co.,  12  Oreg.  Wis.  157 ;  Lake  Shore,  etc.  E.  Co.  v. 

49-  Hodapp,  83  Penn.  St.  23. 

'  Bennett  v.  Express  Co.,  12  Oreg.  See  ante,  §  316. 

49.  6  Mahon  v.  Blake,  125  Mass.  477. 

'  Alabama,  etc.  E.  Co.  v.  Kidd,  35  « Guillaume  v.  Transportation  Co., 

Ala.  209.    See,  also.  Mobile,  etc.  R'y  100  N.  Y.  491. 

Co.  V.  Prewitt,  46  Ala.  63,  commented  '  O'Rourke  v.  Railroad  Co.,  44  Iowa, 

upon   in   Bennett   v.    Express    Co.,  526.     Carrier  is    not  liable   where, 

^pra.  while  waiting  correct  directions,  the 

•  Southern  Ex.  Co.  v.  Kaufman,  13  goods  are   destroyed  by  accidental 

Heisk.  161 ;  Erie  RJy  Co.  v.  Wilcox,  fire.    Erie  R'y  Ca  v,  Wilcox,  84  IIL 

84  m.  239;  Stimson  v.  Jackson,  58  833. 
N.  H.  138;  Congar  v.  Railroad  Co.,  24 
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§  3490.  Same  subject  —  Ca/rrier  not  liable  where  wrong  de- 
livery induced  or  ratified  by  owner. —  Obviously  the  carrier 
cannot  be  liable,  though  he  has  delivered  the  goods  to  a  per- 
son not  entitled  to  them,  if  such  delivery  was  caused  or  in- 
duced by  the  owner  of  the  goods.'  And  so  a  wrongful  delivery 
may  be  ratified  by  the  owner,  thereby  relieving  the  carrier 
from  liability  therefor.^ 

§  350.  Same  subject  —  Doctrine  of  the  cases  stated. —  It  will 
thus  be  seen  that  no  possible  circumstances  of  fraud,  imposi- 
tion or  mistake,  causing  the  delivery  to  the  wrong  person, 
which  have  not  been  induced  by  the  conduct  of  the  owner  of 
the  goods,  or  ■  in  which  he  has  not  participated,  will,  at  least 
according  to  the  American  cases  upon  the  subject,  excuse  the 
carrier  from  liability  for  the  value  of  the  goods  if  they  are 
thereby  lost,  and  that  when  the  owner  of  the  goods  has  been 
made  the  dupe  of  an  artifice  which  has  induced  him  to  pursue 
a  course  in  reference  to  them  which  has  led  to  the  delivery 
by  the  carrier  to  an  impr9per  person  who  was  not  reaUy  en- 
titled to  them,  the  carrier  will  nevertheless  be  responsible  for 
the  loss  thereby  occasioned,  where  he  has  been  guilty  of  neg- 
ligence, but  not  where,  in  good  faith,  he  has  delivered  to  the 
,person  to  whom  the  pwner  actually  directed  the  goods,  al- 
though the  owner  may  have  been  misled. 

§  351.  Delivery  by  carrier  holding  as  warehouseman  sub- 
ject to  less  stringent  rules. —  But  an  important  distinction  is 
here  to  be  noticed  between  the  circumstances  which  wiU  sup- 
port an  action  against  the  carrier  when,  holding  the  goods  in 

1  Dobbin  v.  Railroad  Co.,  56  Mich,  told  he  had    Defendant  delivered  to 

522 ;  Brasher  v.  EaUway  Ca,  12  Cola  L.  B.,  who  was  insolvent,  and  defend- 

384  ant  was  held  liable  for  delivery  to 

InWernwag  v.  Railroad  Co.,  117  L.  B.,  who  was  not  the  consignee. 

Penn.   St  46,  plaintiffs'    agent  had  The  inquiry  of  the  agent  did  not  dis- 

taken  an  order  for  goods  from  L.  B.  close  that  he  had  sold  these  goods  to 

which   he   sent   to    plaintiffs.    Not  L.  B.,  and  noUiing  in  the  conduct  of 

knowing  L.  B.,  and  supposing 'it  to  the  consignors  justified  a  delivery  to 

be  intended  for  A.  B.,  whom  they  other  than  the  consignea 
knew,  they  sent  the  goods  to  A.  B.        2  Dobbin  v.  Railroad  Co.,  56  Mich, 

by   defendants   road.     A.   B.    had,  522 ;  Reynolds  «.  Eaiboad  Co.,  3  N.  Y. 

however,  gone  out  of  business.   L.  B.  SuppL    331 ;    Converse   v.   Raiboad 

claimed  the  goods.     Defendant  in-  Co.,, 58  N.  H.  521;  Cleveland,  etc.  R 

quired  of  plaintiffs'  agent  whether  Ca  v.  Sargea<i  19  Ohio  St  48a 
he  had  sold  goods  to  L.  R,  and  was 
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that  relation,  he  makes  a  wrong  delivery  of  them,  and  when, 
having  become  a  mere  warehouseman  or  bailee  of  the  goods, 
he  delivers  them  to  a  person  not  entitled  to  them,  being  in- 
duced to  do  so  by  fraud  or  imposition  or  the  fault  of  the 
sender  or  consignee.  In  the  former  case,  as  we  have  seen, 
such  a  delivery  is  per  se  and  under  all  circumstances  a  conver- 
sion of  the  goods,  and  he  becomes  at  once  liable  for  their  value 
in  an  action  of  trover.  But  when  the  carrier  has  made  such  rea- 
sonable efforts  to  find  the  consignee  as  the  law  requires  of  him, 
and  has  failed  to  do  so,  or  if  he  has  tendered  the  goods  to  the 
consignee  and  he  has  refused  them,  or  if  from  any  other  cause 
his  relation  to  the  goods  as  carrier  has  ceased,  and  he  has  be- 
come responsible  for  their  safety  merely  in  the  character  of 
warehouseman  or  ordinary  bailee,  this  rigid  rule  of  law  be- 
comes inapplicable.  Such  are  the  cases  of  Stephenson  v.  Hart,* 
and  Duff  v.  Budd,^  which  are  sometimes  cited  to  show  that,  as 
a  rule  of  law,  the  carrier  who  has  made  a  delivery  of  the  goods 
to  a  person  not  entitled  to  them  and  not  authorized  to  receive 
them  is,  under  any  circumstances,  guilty  of  a  conversion  of 
them,  and  liable  for  their  value  to  the  true  owner.  In  the 
former  of  these  cases  the  plaintiff  was  imposed  upon  by  a 
swindler,  and  consigned  a  box  by  his  direction  to  J.  West, 
Great  Winchester  street,  London.  The  carrier  found  that  no 
such  person  resided  there,  and  so  took  away  the  box  to  be 
kept  for  the  consignor;  but  about  a  week  or  ten  days  after- 
wards, he  received  a  letter  signed  J.  West,  informing  him  that 
the  box  had  been  addressed  to  him  by  mistake  to  Great  Win- 
chester street,  and  requesting  that  it  be  forwarded  to  him  at 
another  place.  The  box  was  sent  accordingly  and  was  re- 
ceived by  the  swindler,  who  soon  afterwards  disappeared. 
The  goods  having  been  obtained  from  the  plaintiff  by  fraud, 
and  having  been  delivered  to  a  person  not  entitled  to  them,  it 
was  held  that  the. action  of  trover  would  lie,  and  that  it  was  a 
question  for  the  jury  whether  the  defendant  had  been  guilty 
of  such  negligence .  as  to  entitle  the  plaintiff  to  a  recovery, 
Burrough,  J.,  saying :  "  I  am  of  opinion  that  the  verdict  is 
right,  that  there  is  no  ground  for  a  new  trial,  and  that  the 
action  is  maintainable  on  the  second  count  of  this  declaration. 

» 4  Bing.  476.  «  8  Brod.  &  Bing.  111. 
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At  the  outset,  no  doubt,  the  contract  -was  between  the  carrier 
and  the  consignee ;  but  when  it  was  discovered  that  no  such  per- 
son as  the  consignee  was  to  be  found  in  Great  Winchester  street, 
that  contract  was  at  an  end,  and  the  goods  remaining  in  the 
hands  of  the  carrier  as  the  goods  of  the  consignor,  a  new  im- 
pUed  contract  arose  between  the  carrier  and  the  consignor,  to 
take  care  of  the  goods  for  the  use  of  the  consignor.  It  is  clear 
that  the  property  in  them  never  passed  out  of  the  plaintiff, 
the  consignor.  The  whole  transaction  was  a  gross  fraud;  the 
goods  procured  by  a  bill  with  a  false  drawer  and  false  ac- 
ceptor, and  no  such  person  as  the  consignee  ever  heard  of  at 
the  place  to  which  he  had  addressed  the  goods.  That  circum- 
stance ought  to  have  awakened  the  suspicions  of  the  defend- 
ants, and  they  were  guilty  of  gross'  negligence  in  parting  with 
them  without  further  inquiry.  In  the  result,  they  have  the 
goods  of  the  plaintiff  in  their  possession,  and  they  are  liable 
to  him  if  they  deliver  them  wrongfully."  Gaselee,  J.,  how- 
ever, was  of  opinion  that  the  defendants  were  not  Uable  to  an 
action  of  trover,  as  having  been  guilty  of  a  wrongful  conver- 
sion of  the  goods.  "  For  delivery  to  a  wrong  person,"  said 
he,  "  a  carrier  is  no  doubt  responsible  in  trover ;,  but  from  all 
that  appears  in  this  case,  it  may  be  collected  that  the  person 
who  received  the  box  was  the  person  calling  himself  West  and 
the  person  to  whom  it  was  intended  the  box  should  be  de- 
livered." 

§  352.  Sarnie  subject —  In  Duflf  v.  Budd  the  plaintiffs  had  re- 
ceived an  order  from  a  person  unknown  to  them  to  furnish 
goods  for  Mr.  J".  Parker,  of  High  street,  Oxford.  The  plaint 
iffs,  never  having  dealt  with  Parker,  mads  inquiry  about  him, 
and  finding  that  Mr.  Parker,  of  H!igh  street,  Oxford,  was  a 
tradesman  of  great  respectability,  forwarded  the  goods  by  the 
defendant's  wagon,  directing  the  parcel  to  "  Mr.  James  Parker, 
High  street,  Oxford."  The  carrier's  porter  knew  Mr.  Will- 
iam Parker,  of  High  street,  Oxford,  to  whom  he  had  before 
delivered  goods,  and  on  the  morning  after  their  arrival  in- 
formed him  of  the  fact.  He  said  he  expected  no  such  parcelj 
and  kne(\'-  nothing  about  it.  Shortly  afterwards,  a  person  to 
whom  the  carrier's  porter  had  before  delivered  goods  under 
the  name  of  Parker,  called  at  the  carrier's  oflBce,  and,  seeing 
the  parcel,  said  that  it  was  his ;  and  he  was  alIov«red  to  take 
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it  away  without  any  evidence  that  he  was  the  person  for 
whom  it  was  intended.  The  man  having  turned  out  to  be  an 
impostor,  and  the  goods  having  been  lost  to  the  plaintiffs, 
■they  sued  the  carrier  in  case ;  and  the  jury  having  found  a 
verdict  for  them,  the  court  refused  to  disturb  it,  the  case  hav- 
ing been  properly  left  to  the  jury  upon  the  facts,  and  they 
having  found  that  it  was  a  case  of  negligence.' 

§  353.  Same  siibject. —  This  subject  was  discussed  in  the  case 
of  Heugh  v.  The  Eailway  Company.^  In  this  case  the  goods 
had  likewise  been  procured  from  the  plaintiffs  by  a  fraudulent 
letter  written  in  the  name  of  a  company  which  had  ceased  to 
do  business,  by  a  person  who  had  formerly  been  in  its  employ- 


1  In  Bush  V.  Eailroad  Co.,  3  Mo.  App. 
'63,  it  appeared  that  plaintiffs,  who 
were  wholesale  dealers  in  St.  Louis, 
received  a  letter  from  St  Charles, 
TVIo.,  signed  "  Henry  Hund,"  and  or- 
dering cei-tain  wine  and  whisky, 
"they  did  not  know  any  such  person, 
but,  on  consulting  Bradstreet's  re- 
port, they  found  that  there  was  at 
St.  Charles  a  saloon-keeper  in  good 
credit  named  Henry  Hund,  and .  they 
thereupon  shipped  the  goods  by  de- 
fendant's road,  addressed  to  "  Henry 
Hund,  St  Charles,  Missouri,"  and  at 
the  same  time  sent  by  mail  to  the 
same  address  a  duplicate  copy  of  the 
hill  of  lading  and  a  bill  of  the  goods. 
The  bUl  of  lading  contained  a  condi- 
tion that  if  the  goods  were  not  re- 
moved in  twenty-four  hours  defend- 
ant should  thereafter  be  liable  only 
as  a  warehouseman.  There  were  at 
this  time  in  St  Charles  two  persons 
each  calling  himself  Henry  Hund,— 
one  the  reputable  saloon-keeper  re- 
ferred to  and  a  stranger  who  had 
been  there  less  than  two  weeks,  but 
had  rented  a  store  in  that  name  and 
made  some  arrangements  for  fitting 
it  up.  The  goods  in  question,  with 
others  addressed  in  the  same  way, 
arrived  in  St  Charles  in  due  time, 
and  defendant's  agent  notified  the 


well  known  saloon-keeper,  who  re- 
fused to  receive  the  goods,  saying  he 
had  not  ordered  them.  After  remain- 
ing at  the  depot  twenty-four  hours, 
the  goods  were  sent,  according  to 
custom,  to  the  warehouse.  About 
four  days  later  the  stranger  appeared 
and  claimed  the  goods.  Defendant's 
agent  at  first  refused  to  deliver  to 
him,  saying  they  did  not  know' him, 
though  he  had  heai-d  that  such  a 
man  had  recently  arrived  in  St 
Charles,  and  was  about  to  open  a 
store  there.  The  stranger  insisted 
that  the  goods  were  his  and  produced 
the  bill  of  lading  and  surrendered  it 
to  defendant's  agent,  who  thereupon 
took  his  i-eceipt  for  the  goods  and  de- 
livered them  to,  him.  He  soon  after 
disappeared,  proving  to  be  a  swindler. 

In  an  action  to  charge  defendant 
with  the  value  of  the  goods,  it  was 
held  that  there  was  no  misdelivei'y ; 
that  the  goods  were  (1)  delivered  to 
the  person  to  whom  they  were  di- 
rected, and  (2)  that  defendant  as  a 
warehouseman  had  been  guilty  of  no 
negligence. 

In  Wilson  v.  Express  Co.,  37  Mo. 
App.  360,  in  which  the  facfe  were 
substantially  the  same,  the  same  con- 
clusion was  reached. 

2L.  E.  5Exch.  50. 
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ment.  The  goods  were  sent  according  to  instructions,  directed 
to  a  particular  number  and  street.  The  carrier  tendered  the 
goods  there,  but  they  were  ref uspd,  and  thereupon,  according 
to  the  course  of  his  business,  he  sent  an  advice  note  to  the 
company  at  the  place  designated  for  the  delivery  of  the  goods. 
Several  days  afterwards  the  person  who  had  forged  the  order 
for  the  goods  appeared  at  the  carrier's  office  with  another 
forged  order,  signed  with  the  company's  name,  directing  the 
delivery  of  the  goods  to  him.  This  order  was  obeyed,  and  the 
goods  delivered  accordingly.  It  was  held  that,  when  the  car- 
rier had  tendered  the  goods  at  the  appointed  place,  and  had 
sent  the  advice  note  according  to  the  usual  course  of  his  busi- 
ness, he  ceased  to  hold  the  goods  as  carrier.  That  being  the 
case,  the  question  was  whether,  under  the  circumstances,  the 
delivery  amounted  in  law  to  a  conversion,  or  whether  the  car- 
rier was  only  bound  to  act,  and  did  act,  with  reasonable  cau- 
tion. The  cases  of  Stephenson  v.  Hart  and  Duff  v.  Budd  were 
urged  upon  the  court  as  sustaining  the  proposition  that,  under 
the  proof  in  the .  cause,  the  carrier  was,  as  a  matter  of  law, 
guilty  of  a  conversion ;  but  this  was  denied  to  be  the  result  of 
these  cases.  "  The  plaintiffs  contend,"  said  Kelly,  C.  B., "  that 
this  was  a  misdelivery  on  the  part  of  the  defendants,  amount- 
ing to  a  conversion ;  but  no  sufficient  authority  has  been  cited 
in  support  of  this  position.  It  is  true  that  a  misdelivery  by  a 
carrier  has  been  held  to  amount  to  a  conversion ;  but  the  de- 
fendants' character  of  carriers  had  ceased,  and  whatever  char- 
acter they  filled  it  was  not  that.  Their  position  has  been  not 
inaptly  described  as  that  of  involuntary  bailees.  Without 
their  own  default  they  found  these  goods  in  their  hands, 
under  circumstances  in  which  the  character  of  carriers,  under 
which  they  received  them,  had  ceased.  Did  they  then,  as  in- 
voluntary bailees,  become  subject  to  an  absolute  duty  to 
deliver  to  the  proper  person,  so  as  to  be  liable  for  misdeliv- 
ery, though  without  negligence?  The  only  authorities  in  the 
courts  of  this  country  cited  in  support  of  that  proposition  are 
Stephenson  v.  Hart  and  Duff  v.  Budd ;  but  in  neither  case  was 
it  held  or  even  contended  that  the  misdelivery  amounted  as  a 
matter  of  law  to  a  conversion ;  but  in  both  cases  it  Avas  ad- 
mitted to  be  a  question  for  the  jury,  and  the  question  was,  in 
fact,  left  to  them  whether,  under  all  the  circumstances,  the 
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defendants  had  acted  with  reasonable  care.  It  is  plain  then, 
ori  the  authority  of  those  cases,  that  misdelivery  under  such 
circumstances  is  not  as  a  matter  of  law  a  conversion,  but  that 
it  is  a  question  of  fact  for  the  jury  whether  the  defendants 
have  exercised  reasonable  and  proper  care  and  caution.  The 
jury  have  answered  this  question  in  favor  of  the  defendants, 
and  they  are  thertefore  entitled  to  keep  their  verdict." 

§  354.  Sa/me  subject  —  The  rule  stated. —  The  law  upon  this 
subject  may,  therefore,  be  stated  to  be  that,  so  long  as  the 
carrier  continues  in  the  relation  of  carrier  to  the  goods,  he  is 
under  an  absolute  engagement  that  they  shall  be  delivered  only 
to  the  person  to  whom  they  Avere  consigned ;  but  that  when, 
from  any  cause,  he  ceases  to  hold  them  as  carrier,  and  becomes 
a  mere  warefhouseman  or  ordinary  bailee,  the  degree  of  re- 
sponsibility resting  upon  him  becomes  changed,  and  from 
that  moment,  if  the  goods  are  lost  by  misdelivery  or  other- 
wise, it  becomes  a  question  of  fact  whether  he  has  exercised 
reasonable  care  and-  caution.  If  the  relation  of  carrier  has, 
under  the  circumstances,  ceased,  and  the  carrier  stands  in  the 
attitude  of  bailee  merely,  he  is  no  longer  an  insurer  of  the 
safety  of  the  goods,  nor  is  he  precluded  from  showing  that 
their  loss,  even,  though  it  may  have  been  by  misdelivery,  has 
been  occasioned  by  some  other  cause  than  his  negligence  or 
want  of  caution.  In  such  cases  the  law  as  to  the  accountability 
of  ordinary  bailees  becomes  applicable.  But  when  the  carrier 
claims  exemption  on  the  ground  that,  under  the  particular  cir- 
camstances  of  the  case,  he  held  the  goods,  not  as  a  carrier,  but 
as  an  ordinary  bailee,  it  devolves  upon  him  to  show,  not  only 
that  he  has  done  his  whole  duty  to  effect  a  delivery,  accord- 
ing to  the  course  of  his  business,  but  that  he  has  been  guilty 
of  no  negligence  which  has  caused  or  contributed  to  the  loss. 

§  355.  Liability  as  wa/rehouseman  when  goods  refused  or  con- 
signee cannot  he  found. —  Whenever  the  carrier  can  show  that 
the  delivery  was  impossible,  from  inability  to  find  the  con- 
signee, or  from  his  refusal  to  accept  the  goods,  or  from  his 
unreasonable  delay  in  taking  them  away,  when  that  duty  de- 
volves upon  him  according  to  the  course  of  the  business  of  the 
carrier,  or  that  from  any  other  cause  his  obligation  as  carrier 
has  ceased  and  the  less  burdensome  one  of  warehouseman  has 
supervened,  he  may  further  show  that  the  loss  which  has  oc- 

ttd 


§  3o6.J  THE   LAW   OF   CAEEIEES. 

curred  was  not  attributable  to  bis  fault  or  negligence,  and 
thereby  exonerate  himself  from  liability.  If,  for  instance,  the 
goods  have  been  destroyed  by  an  accidental  fire ; '  by  an  ex- 
plosion of  dangerous  goods,  of  the  character  of  which  he  was 
not  aware ;  ^  by  lealiage  from  a  defect  in  a  cask ; '  or  have  de- 
preciated in  market  value ;  *  or  have  been  lost  by  theft  or  rob- 
bery, without  the  fault  or  negligence  of  the  carrier,'  and  he 
can  show  that  his  relation  to  the  goods  as  common  carrier 
had,  before  such  loss,  been  changed  to  that  of  a  mere  custo- 
dian of  the  goods  for  the  consignor  or  owner,  he  will  be  ex- 
cused, although  he  would  have  been  unquestionably  liable  in 
his  character  as  carrier. 

§356.  Same  subject. —  It  therefore  frequently  becomes  a 
question  of  importance  as  well  as  of  diflBculty  to  determine 
when  and  under  what  circumstances  the  relation  of  carrier  to 
the  goods  has  ceased  and  their  custody  has  become  a  mere 
bailment.  It  may  be  stated  as  a  general  proposition  that 
when  the  carrier  has  done  aU  that  the  law  requires  of  him 
towards  accomplishing  a  delivery,  and  from  any  cause  fails  to 
effect  it,  and  the  goods  are  of  necessity  continued  in  his  pos- 
session, he  from  that  time  becomes  responsible  only  as  a  de- 
positary. But  the  circumstances  required  to  produce  this 
change  of  relation  and  responsibility  are  very  different  in  re- 
spect to  different  kinds  of  carriers.  As  they  are  not  all 
required  to  make  delivery  of  the  goods  in  the  same  manner, 
so  the  steps  taken  by  one  to  perform  his  duty  in  this  regard 
which  would  change  the  measure  of  his  liability  would  have 
no  such  effe6t  upon  that  of  another  engaged  in  a  different 
branch  of  the  business.  The  great  majority  of  those  who 
come  under  the  denomination  of  common  carriers  are  pre- 
sumed, as  we  have  seen,  to  undertake  to  deliver  to  the  person 
for  whom  the  goods  are  intended,  personally,  and  in  order  to 
avoid  that  responsibility  they  must  show  that  the  long  habit- 
ual and  well  known  course  of  their  business  authorizes  a  de- 
parture in  that  respect  from  the  ordinary  mode. 

1  Fenner  v.  Railroad,  44  N.  Y.  505.    6  Cold.  356;  Fisk  v.  Newton,  1  Denio, 

2  Weed  w  Bai-ney,  45  N.  Y.  344  45. 

'Hudson  V.  Baxendale,  3  Hurl.  &       SNeal  u.  Railroad.  8  Jones  (Law), 
N.575.  482. 

*  Ki-emer  v.  Southern  Express  Co., 
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II.  DELIVERY  BY  CARRIER  BY  WATER. 

§  357.  Carriers  hy  water  not  requvred  to  make  personal  de- 
livery.—  But  there  are  several  classes  of  carriers  who,  -with- 
out regard  to  custom  or  usage,  have  been  excepted  from  the 
operation  of  this  general  rule,  because,  owing  to  the  mode  of 
transportation  which  they  employ,  a  personal  delivery  by 
them  would  be  wholly  impracticable.  These  are  carriers  by 
railway  and  carriers  by  water.  It  has  been  already  stated 
that,  from  the  earliest  times,  ships  which  brought  goods  from 
foreign  countries  under  bills  of  lading  were  understood  to 
contract  to  carry  only  from  port  to  port,  and  that  they  were 
never  required  to  make  a  personal  delivery  of  the  goods,  but 
were  only  required  to  land  them  upon  the  wharf,  or  other 
proper  place,  and  give  notice  to  the  consignee  or  owner.' 
Th«  reasons  for  this  exception  obviously  apply  to  all  carriers 
by  water.  They  are  confined  to  the  limits  and  courses  of  the 
waters  upon  which  they  navigate  their  vessels,  and  cannot 
leave  them  with  their  vehicles  of  transportation  to  seek  the 
consignee  or  other  person  entitled  to  the  goods,  upon  the  land. 
To  require  of  thern,  therefore,  a  delivery  to  the  consignee 
personally  would  oblige  them  to  employ  land,  as  well  as  water 
carriage,  at  every  point  at  which  they  had  a  delivery  to  make, 
which  would  impose  upon  them  an  intolerable  hardship.  The 
same  rule,  as  to  the  mode  of  delivery,  has  therefore  been  ex- 
tended to  aU  such  carriers ;  and  if  the  consignee  is  not  pres- 
ent to  receive  the  goods,  they  may  land  them  and  give  him 
notice  of  their  arrival.  It  then  becomes  his  duty  to  come  or 
send  for  them,  and  take  them  away. 

§  358.  Must  provide  suitable  place  and  land  goods  at  proper 
time — Duty  if  consignee  refuses  to  accept. —  But  when  such 
carriers  undertake  to  divest  themselves  of  their  charge  in  this 
less  onerous  mode,  they  must  provide  a  suitable  and  safe  place 
for  the  landing  of  the  goods.  They  cannot  put  them  off  at 
an  exposed  place  and  there  leave  them  without  further  atten- 
tion at  an  unreasonable  hour,  as  in  the  night-time,  nor  during 
tempestuous  weather,  to  which  they  would  thus  be  exposed ; 

'  Hyde  v.  Trent  &  Mersey  Nav.  Co.,    4  Pick.  371 ;  Union  S.  B.  Co,  v.  Knapp, 
5  T.  E.  389;    Cope   v.    Cordova,   1    73  HL  506, 
Eawle,  303;  Chickering  v.  Fowler, 
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nor  can  they  leave  them  exposed  and  unprotected  upon  a 
wharf,  and  claim  that  they  have  divested  themselves  of  their 
liability  as  carriers  by  having  landed  the  goods  and  given  no- 
tice to  the  consignee  to  come  and  get  them.  If  such  consignee 
is  not  present  and  ready  to  receive  them,  they  must  be  put  in 
a  place  of  safety  and  kept  for  him  until  he  has  had  a  reason- 
able time  after  notice  to,  call  for  them.  "  Such  a  delivery,  to 
be  effectual,  should  not  only  be  at  a  proper  place,  which  is 
usually  the  wharf,  but  at  a  proper  time.  A  carrier  who  would 
deposit  goods  on  a  wharf  at  night  or  on  Sunday,  and  abandon 
them  without  a  proper  custodian  before  the  consignee  had 
proper  time  and  opportunity  to  take  them  into  his  possession 
and  care,  would  not  fulfill  the  obligation  of  his  contract.  "When 
the  goods  are  not  accepted  by  the  consignee,  the  carrier  should 
put  them  in  a  place  of  safety;  and,  when  he  has  so  done,  he 
is  no  longer  liable  on  his  contract  of  affreightment." ' 

§  359.  Must  give  notice  of  a/rri/val  and  allow  reasonaWe  time 
for  removal.-^  The  carrier  in  such  cases  is  considered  as  re- 
taining the  custody  of  the  goods,  and  is  responsible  for  their 
safety,  at  least  until  he  has  given  notice  of  their  arrival  to  the 
consignee ;  and  it  has  been  held  that  his  liability  as  carrier  con- 
tinues even  after  that,  until  the  consignee  has  had  a  reason- 

1  Richardson  v.  Goddard,  23  How.  Co.,  60  Penn.  St  109 ;  The  Eddy,  5 

38 ;  Price  v.  PoweU,  3  Corns.  333 ;  WaJL  481 ;  Vose  v.  Allen,  3  BlatcL 

Redmond  v.  Steamboat  Co.,  58  Barb.  289 ;  Withers  v.  N.  J.  etc.  Co.,  48  Barb. 

330 ;  s.  o.  46  N.  Y.  578 ;  Scheu  v.  Ben-  455 ;  Rowland  v.  Mihi,  2  Hilton,  150; 

edict,  116  N.  Y.  510 ;   Richmond  v.  Wilson  v.  Shipping  Ca,  34  Fed.  Eep. 

Steamboat  Co.,  87  N.  Y.  340;   Her-  815;   Ex  parte  Easton,  5  Otto,  75; 

mann  v.  Goodrich,  31  Wis.  536 ;  Os-  Western  Tramsp.  Co.  v.  Hawley,  1 

trauder  v.  Brown,  15  Johns.  39 ;  Gib-  Daly,  337. 

son  V.  Culver,  17  Wend.  305 ;  Merwin        In  The  Captain  John,  33  Fed.  Eep. 

V.  Butler,  17  Conn.  138;  Blossom  v.  927,  it  is  said:  "Upon  the  refusal  of 

Smith,  3  Blatch.  316 ;  Ely  v.  S.  B.  Co.,  the  consignee  to  receive  the  goods,  it 

53   Barb.  307 ;    Mayell  v.  Potter,  3  was  the  duty  of  the  propellor  as  a 

Johns.    Cas.    371 ;    The   Peytona,    1  common  carrier  to  store  the  [goods] 

Ware,  541 ;  The  Grafton,  Olcott,  42 ;  properly  on  account  of  the  consignor 

Chickering  v.  Fowler,  4  Pick.  871 ;  until  he  could  be  found.    This  duty 

The  Peytona,  3  Curtis,  31 ;  Gatliflfe  is  a  maritime  one,  and  for  any  neg- 

V.  Bourne,  4  Bing.  N.  C.  814;  s.  C.  lect  or  imperfect  pei-formance  of  it 

8  Man.  &  Gran.  643;  Dean  v.  Vac-  the  vessel  is  Uable  in  rem  fordam- 

caro,  3  Head,  488 ;  Northern  v.  Will-  ages."    Richardson   v.  Goddard,  23 

iams,  6  La.  Anh.  578 ;  Segura  v.  Reed,  How.  39 ;  The  Surrey,  26  Fed  Rep. 

8  id.  695 ;  Shenk  v.  Steam  Propeller  791,  794. 
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able  time  for  their  removal.  "  A  discharge  from  a  vessel,"  it 
•was  said  by  Allen,  J.,  in  Eedmond  v.  The  Steamboat  Company,' 
"  at  a  proper  place,  seasonable  hour,  and  upon  due  notice  to 
the  consignee,  does  not  discharge  the  carrier  from  all  respon- 
sibility for  the  safety  of  the  goods.  It  may,  under  some  cir- 
cumstances, be  regarded  as  a  delivery  to  the  consignee,  and  a 
performance  of  the  contract  of  affreightment,  so  as  to  dis- 
charge the  ship-owner  from  the  stringent  liability  of  a  carrier, 
but  such  cases  are  exceptional,  and  as  a  rule,  if  for  any  reason 
the  consignee  does  not  appear  to  claim  the  goods,  or  does  not 
receive  them,  it  is  the  duty  of  the  carrier  to  provide  a  proper 
place  of  deposit,  or  in  case  of  imported  goods,  subject  to  duty, 
to  see  that  they  are  in  proper  custody.  The  general  rule  is, 
and  to  it  there  are  no  recognized  exceptions,  if  the  consignee 
is  unable  or  refuses  to  receive  the  goods,  the  carrier  is  not 
at  liberty  to  leave  them  on  the  wharf,  but  it  is  his  duty  to 
take  care  of  them  for  the  owner.  ...  It  follows  that 
until  this  is  done,  the  liability  of  the  carrier  continues.  If  it 
be  conceded  tha,t  a  carrier  by  water  may  discharge  himself 
from  liability  by  delivering  merchandise  upon  a  wharf,  with 
notice  to  the  consignee,  the  latter  is  entitled  to  9.  reasonable 
time  to  remove  them,  and  they  are  at  the  risk  of  the  carrier 
until  a  reasonable  time  for  such  removal  has  elapsed ;  and  a 
right  to  put  the  goods  in  store  for  the  consignee  does  not  exist 
until  the  latter  has  had  a  reasonable  time  for  their  removal."  ^ 
§  360.  Notice  must  he  actual. —  The  notice  to  the  consignee 
of  the  arrival  of  the  goods  must  be  actual,  and  the  mere  pub- 
hcation  of  the  fact  in  a  newspaper,  without  proof  that  it  was 
'brought  home  to  his  knowledge,  will  be  insufficient.'  And  if 
it  be  intended  that  he  shall  call  for  and  remove  the  goods  on 
the  same  day  upon  which  it  is  given,  it  must  be  given  at  such 
time  of  the  day  as  will  give  the  opportunity  of  removing  them 
before  the  expiration  of  business  hours ;  otherwise  he  will  be 
entitled  to  a  reasonable  time  on  the  next  day  to  complete  their 
removal,  and  the  carrier  wiU,  in  the  meantime,  remain  respon- 

1 46  N.  Y.  583.  id.  194 ;  Salmon  FaUs  Co.  v.  The  Tan- 

2PrioeuPoweU,  3Com.  323;  Bus-    gier,  1  Clifford,   896;    Crawford  v. 

Bell  Mannfg.  Co.  v.  Steamboat  Co.,  50    Clark,  15  m  561. 

N.  Y.  121;  McAndrew  v.  Whitlock,        3Kohn    v.    Packard,    3   La.    235; 

53  id.  40 ;  Gleadell  v.  Thompson,  56    McKeon  v.  See,  4  Rob.  (N.  Y.)  449. 
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sible  for  the  safe  custody  of  so  much  of  them  as  could  not  have 
been  removed  by  the  exercise  of  reasonable  diMgence.*  "And 
if  the  carrier  takes  the  risk  of  sending  notice  of  the  arrival  of 
the  goods  by  mail  instead  of  by  a  messenger,  he  must  bear  the 
consequences  of  any  delay  in  its  receipt  occasioned  thereby.' 

§  361.  Goods  must  ie  put  in  situation  for  removal. —  And 
not  only  must  actual  notice  be  given,  but  the  lavr  requires  of 
the  carrier  a  due  and  proper  separation  and  designation  of  the 
goods  for  the  use  of  the  consignee.  They  must  be  put  in  such 
a  situation  as  to  be  open  to  his  inspection,  and  so  as  to  be 
conveniently  accessible  and  a  fair  opportunity  afforded  for 
their  removal.  The  notice  wiU  be  of  no  avail  if,  when  the 
consignee  calls  for  his  goods,  they  are  so  mingled  with  or  cov- 
ered by  other  goods  that  the  consignee  cannot  inspect  or  re- 
move them  without  himself  undertaking  their  selection  and 
separation  from  the  heap.'  Until  this  is  done  by  the  carrier 
the  goods  are  not  ready  for  delivery.* 

§  362.  Consignee  not  to  he  requested  to  remove  goods  on  Sun- 
day or  a  legal  holiday  on  which  labor  is  forbidden. — Nor  can 
the  goods  be  landed  and  the  consignee  required  to  accept 
them  or  take  them  away  on  the  Sabbath  day  or  upon  any 
legal  holiday  on  which  labor  is  forbidden.  But  the  fact  that 
the  day  is  a  fast  day  by  proclamation  or  a  holiday,  unless  labor 
be  interdicted,  will  afford  no  excuse  to  the  consignee  for  not 
receiving  and  removing  the  goods ;  and  if  he  fail  to  do  so,  and 
they  are  lost  by  the  delay,  the  loss  must  be  borne  by  him  and 
not  the  carrier.  "  The  policy  of  the  law,"  says  Grier,  J.,, 
in  Eichardson  v.  Goddard,*  "holds  the  carrier  to  a  rigor- 
ous liability,  and  in  the  discharge  of  it  he  is  not  bound  to 
await  the  convenience  or  accommodate  himself  to  the  caprice 
or  conscientious  scruples  of  the  consignee.  The  master  of  a 
ship  usually  has  a  certain  number  of  lay-days.  He  is  bound 
to  expedite  the  unlading  of  his  vessel  in  order  to  relieve  the 

iSegura  v.  Reed,  3  La.  Ann.  695;        5  23  How.  28.    In  Gates  v.  Eyan,  37 

Price  V.  Powell,  3  Com.  322.  Fed.  Rep.  154,  where  the  vessel  reached 

2  Solomon  v.  8.  B.  Co.,  3  Daly,  104  her  wharf  on  Saturday  and  the  next 

3 The  Eddy,  5  Wali  481 ;  The  Ben  Monday  was  "Labor  Day"— a  holl- 

Adams,  3  Ben.  445;  3  Kent's  Com.  day  — the  court  held  the  consignee 

215.  not  bound  to  begm  receiving  until 

«  Goodwin  v.  Railroad,  58  Barb.  195.  Tuesday. 
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owners  from  the  expense  of  demurrage,  and  to  liberate  the 
ship  from  the  onerous  liability  of  the  contract  of  aflfreight- 
ment  as  soon  as  possible.  He  has  six  days  of  the  week  in 
which  to  perform  this  task,  and  has  a  right  to  demand  the  ac- 
ceptance of  his  freight  by  the  consignee.  The  consignee  may 
think  it  proper  to  keep  Saturday  as  his  Sabbath,  and  to  ob- 
serve Friday  as  a  fast  day  or  other  church  festival,  or  he  may 
postpone  the  removal  of  the  goods  because  his  warehouse  is 
not  in  order  to  receive  them ;  but  he  cannot  exercise  his  rights 
at  the  expense  of  others,  and  compel  the  carrier  to  stand  as 
insurer  of  his  property,  to  suit  his  convenience  or  his  con- 
science." It  vras,  therefore,  in  that  case  held  that  the  fact 
that  the  governor  of  a  state  had  appointed  a  day  as  a  general 
fast  day  did  not  interfere  with  the  right  of  the  master  of  the 
vessel  to  continue  the  unlading  of  the  goods,  nor  with  the  ob- 
ligation of  the  consignee  to  accept  and  take  them  away ;  and 
the  latter,  having  delayed  the  removal  of  the  goods  from  the 
wharf,  upon  which  they  had  been  landed  for  him,  in  order  to 
observe  the  day  as  a  holiday,  in  consequence  of  which  they 
were  consumed  by  an  accidental  fire,  it  was  held  that  he  should 
bear  the  loss,  and  not  the  carrier. 

§  363.  Same  subject  —  Fourth  of  July. —  So  it  has  been 
held  in  New  York  that  the  Foiirth  of  July  not  being  by  law  a 
legal  holiday  in  that  state  except  for  certain  specific  purposes, 
there  was  no  legail  reason  why  :the  carrier  might  not  on  that 
day  tender  the  goods  and  insist  upon  their  acceptance,  or  why 
the  consignee  should  be  relieved  from  his  duty  to  call  for  and 
accept  them.  But  it  was  at  the  same  time  held  that  evidence 
of  usage  not  to  'tender  nor  to  receive  goods  on  that  day  should 
have  been  submitted  to  the  jury,  and  that  they  should  have 
been  instructed  that  if  such  a  usage  or  established  course  of 
dealing  was  proven,  the  consignee  was  entitled  to  a  reasonable 
time  after  that  day  to  remove  the  goods.' 

§  364.  Consignee  must  remove  goods  within  reasonable  time.— 
The  consignee  in  such  cases  must  be  prepared  to  proceed  with 
ordinary  dispatch  in  the  removal  of  the  goods,  and  cannot,  of 

1  Russell  Manuf  g.  Co.  v.  Steamboat  said  that  the  consignee  was  not  re- 
Co.,  50  N.  Y.  131.  But  see  Scheu  v.  quired  to  proceed  with  the  unloading 
Benedict,  116  N.  Y.  510,  where  it  is    of  a  vessel  on  the  Fourth  of  July. 
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course,  continue  the  responsibility  of  the  carrier  beyond  such 
reasonable  time  as  would  be  necessary,  in  the  ordinary  course 
of  such  business,  to  remove  the  goods  to  a  safe  shelter  at  a 
reasonable  distance  from  the  wharf  or  landing.'  He  cannot 
choose  an  unusual  and  distant  place  of  storage,  and  insist  that 
the  carrier  shall  continue  the  insurer  of  the  safety  of  his  goods 
until  he  can  move  them  piece  by  piece  to  it.  He  must  him- 
self take  the  consequences  of  delay  beyond  what  may  fairly 
be  considered,  according  to  usage  and  the  course  of  business, 
a  reasonable  time ;  and  if  there  be  an  unusual  delay,  whether 
by  reason  of  the  distance  to  which  the  goods  must  be  hauled, 
or  from  any  other  circumstances  in  the  situation  of  the  con- 
signee, and  the  goods  are  thereby  lost,  the  carrier  cannot  be 
held  liable.*  All  that  the  consignee  can  claim  is,  that  he  shall 
have  the  time  which  would  be  necessary,  under  the  usual 
and  ordinary  circumstances,  to  provide  for  the  care  and  re- 
moval of  the  goods.  JSTor  can  the  carrier  land  the  goods  at 
a  wharf  or  other  place  unnecessarily  and  unreasonably  dis- 
tant from  the  place  of  business  of  the  consignee,  and  require 
of  him  their  removal  within  such  time  as  would  have  been 
considered  reasonable  had  they  been  brought  within  the  proper 
distance.  In  this  regard  the  rights  and  duties  of  the  carrier 
and  of  the  consignee  are  reciprocal. 

§  365.  Diligence  requi/red  of  carrier  in  giving  notice  to  con- 
signee.—  The  degree  of  diligence  to  be  exercised  by  the  car- 
rier in  his  efforts  to  find  the  consignee,  when  the  goods  are 
required  to  be  delivered  to  him  personally,  and  he  is  unknown, 
has  already  been  considered.'  As  the  constructive  dehvery 
by  notice,  in  the  case  of  carriers  by  water,  is  allowed  as  a  sub- 
stitute for  a  personal  delivery,  the  same  care  wiU  be  required 

i"The  general  rule,"  says  Bene-  reasonable  to  enable  the  consignee 
diet,  J.,  "is  that  when  the  cargo  has  to  examine  and  remove  it,  provided 
been  landed  at  a  suitable  time,  upon  the  consignee  be  Informed  of  the 
a  suitable  pier,  and  so  placed  on  the  time  and  place  of  landing."  In  Lav- 
pier  that  it  can  be  examined  by  the  erpool,  etc.  S.  Ca  v.  Suitter,  17  Fed. 
consignee  and  removed  from  the  Eep.  695,  citing  Richardson  v.  God- 
pier,  the  liability  of  the  ship-owner  dard,  33  How.  38.  See,  also,  De  Grau 
as  a  common  cai-rier  in  respect  to  v.  Wilson,  17  Fed.  Rep.  698. 
such  cargo  terminates  after  the  ex-  2  Hedges  v.  Railroad  Co.,  49  N.  T. 
piration  of  such  a  period  of  time  233. 
after  the  goods  are  landed  as  may  be       '  Ante,  §  339. 
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of  him  in  finding,  under  similar  circumstances,  the  person 
who  is  entitled  to  the  notice  of  the  arrival  of  the  goods.  It 
is  indeed  essential,  to  constitute  a  valid  constructive  delivery 
by  depositing  the  goods  upon  the  wharf  or  other  place  of 
landing,  that  the  notice  should  be  given  to  the  consignee,  if  he 
can  be  found  by  reasonable  efforts;  and  if  it  should  appear 
that  he  could  have  been  found  had  such  efforts  been  made,  but 
that  they  were  not  made,  the  carrier  would  undoubtedly  be 
liable  for  the  loss  of  the  goods  whether  he -had  left  them  ex- 
posed or  had  stored  them  safely  for  the  consignee ;  because 
his  liability  as  carrier  would  have  continued  from  the  fact  that 
he  had  failed  to  use  the ,  proper  diligence  to  divest  himself  of 
that  relation  to  the  goods.  For  when  the  consignee  is  un- 
known to  the  carrier,  a  due  effort  to  find  him  is  a  condition 
precedent  to  a  right  even  to  warehouse  the  goods ;  and,  as 
notice  to  the  consignee  takes  the  place  of  a  personal  delivery 
of  the  goods,  and' as  a  due  and  unsuccessful  effort  to  find  him 
will  alone  excuse  the  want  of  such  notice,  it  follows  that  if  it 
he  not  made,  the  carrier  will  continue  liable  for  their  safety 
as  carrier.^ 

§  366.  Necessity  of  notice  mm/  Z>e  tvaived  fyy  usage. —  The  ne- 
cessity of  notice  may,  however,  be  waived  by  the  previous 
course  of  dealing  between  the  parties  in  which  it  has  not  been 
required;  as  where  the  consignee  had  been  in  the  habit  of 
daily  calling  for  and  receiving  from  the  carriers'  wharf  ship- 
ments of  goods  from  a  factory,  consigned  to  him  for  sale  as  its 
agent,  and  from  this  long  continuance  must  have  known  that, 
in  the  ordinary  course  of  business,  goods  would  be  awaiting 
him  each  day  at  the  wharf.^  Or  the  carrier  may  show  that 
the  uniform  usage  and  course  of  business  of  carriers  in  the 
same  trade  in  which  he  is  employed  has  been  to  leave  the 
goods  at  the  wharf  or  other  places  of  landing,  without 
notice  to  the  consignee ;  or  that,  in  the  manner  of  delivery 
adopted  by  him,  even  though  it  might  have  been  without 
notice  to  the  consignee,  he  has  conformed  to  the  usage  and 
custom  of  the  locality ; '  and  this,  it  would  seem,  whether  the 

1  Zinn  V.  The  Steamboat  Co.,  49  N.        -  Russell  Manuf  g.  Co.  v.  Steamboat 
T.  442 ;  Sherman  v.  Eailrodd,  64  id.    Co.,  50  N.  Y.  131 ;  Ely  v.  Steamboat 
354;  Union  S.  B.  Co.  v.  Knapp,  73    Co.,  53  Barb.  207. 
IU.506.  3  Gibson  v.  Culver,  17  Wend.  305; 
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usage  -was  known  to  the  shipper  or  not,'  every  person  who  con- 
tracts with  another  for  services  in  his  particular  trade  being 
understood  to  contract  with  reference  to  the  usage  of  that 
trade.^  The  carrier  may,  therefore,  show,  as  has  been  re- 
peatedly held,  the  usage  as  to  the  manner  of  delivery  of  goods 
by  those  engaged  in  the  carriage  of  goods  by  water,  in  the 
particular  port  or  at  the  particular  place  of  delivery,  and  that 
he  has  acted  according  to  it.' 


Ostrander  v.  Brown,  15  Johns.  39 ; 
Van  Santvoord  v.  St  John,  6  Hill, 
157 ;  Stone  'u.  Rice,  58  Ala.  95. 

iFarmere'   &  Mechanics'  Bank  v. 
The  Champlain  Trans.  Co.,  16  Vt  53 
18  id.  131 ;  28  id.  186. 

2Loveland  v.  Burke,  120  Mass.  139 
Barnes  v.  Foley,  5  Burr.  2711. 

3  Dixon  V.  Dunham,  14  111.  324 
Crawford  v.  Clark,  15  id.  561 ;  Sleade 
V.  Payne,  14  La.  Ann.  453 ;  McKeon 
V.  See,, 4  Eobt  (N.  Y.)  449;  GathfEe 
V.  Bourne,  4  Bing.  N.  C.  314 ;  Garside 
V.  Trent  Nav.  Co.,  4  T.  R.  581. 

This  effect  of  usage  in  doing  away 
with  the  requirement-  of  notice  in 
cases  of  carriers  by  water  is  one  of 
impprtance,  especially  in  river  navi- 
gation. Such,  carriers,  especially 
upon  our  western  rivers,  rarely,  if 
ever,  give  notice  to  the  consignees  of 
freight,  which  is  put  off  for  them  at 
the  numerous  places  of  landing  upon 
these  streams,  unless  the  delivery  be 
at  some  port.  It  seems  to  have  grown 
into  a  universal  understanding  in 
such  oases,  that  the  mere  deposit  of 
freight  upon  the  bank  of  the  river  at 
the  usual  place  of  landing  is  all  that 
the  carrier  is  expected  to  do.  Hav- 
ing grown  into  a  universal  custom, 
and  being  so  understood  between  the 
pai'ties,  there  can  be  no  doubt  but 
that  the  carrier,  in  so  depositing  or- 
dinary freight,  has  done  his  duty 
without  giving  notice  to  the  con- 
signee. Such  a  course  might  in  most 
cases  be  also  defensible  upon  the 
ground  that  such  had  been  the  course 


of  dealing  between  the  carrier  and 
consignee.  See  Stone  v.  Eice,  58  Ala. 
95. 

The  case  most  directly  in  point  as 
to  the  legal  effect  of  such  usage, 
whether  of  the  particular  carrier  or 
of  the  class  to  which  he  belongs,  is 
that  of  the  Farmei-s'  &  Mechanics' 
Bank  v.  The  Champlain  Transporta- 
tion Company,  16  Vt  52 ;  18  id.  131 ; 
23  id.  186.  A  package  of  money  was 
dehvered  by  the  teller  of  a  bank  at 
Burlington  to  the  captain  of  the  de- 
fendants' boat,  to  be  carried  to  Platts- 
burg,  where  it  was  in  the  habit  of 
touching  to  put  off  freight,  for  an- 
other bank  in  the  latter  place.  When 
the  boat  arrived  at  Plattsburg  the 
captain  delivered  the  package  to  the 
whai'finger,  there  to  be  carried  to 
the  bank.  No  notice  was  given  to 
the  bank  of  the  arrival  of  the  pack- 
age, and  before  its  deUvery,  and 
whilst  in  the  wharfinger's  possession, 
it  was  stolen.  The  owners  of  the 
boat  were  sued  by  the  Burlington 
bank  for  the  value  of  the  package, 
and  upon  the  trial  the  defendants  of- 
fered to  prove  that  it  had  always  been 
the  constant,  uniform  and  unvaried 
usage  and  custom  of  aU  the  boats  be- 
longing to  the  defendants,  when  they 
received  packages  of  money,  like  the 
one  in  question,  to  carry  to  any  place 
on  the  lake,  and  particularly  to  the 
bank  at  Plattsburg,  to  deliver  them 
to  the  whai-finger  to  be  cai-ried  to 
the  bank  without  giving  notice  to 
the  consignee.    Tliis  evidence  was 
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§  366fl.  Necessity  of  notice  may  he  dispensed  ivitJi  ly  con- 
tract.—  The  necessity  of  notice  may  also  be  waived  by  con- 
tract, as  by  a  stipulation  to  that  effect  in  the  bill  of  lading. 
Under  such  a  provision  the  consignee  is  bound  to  watch  for 


objected  to  and  excluded  by  the 
court,  and  the  jury  returned  a  verdict 
for  the  plaintiff.  The  supreme  court 
was,  however,  of  opinion  that  the  in- 
ferior coui-t  had  erred  in  the  exclu- 
sion of  this  evidence,  and  its  judg- 
ment was,  on  this  ground,  reversed, 
an(J  the  case  remanded  for  another 
trial.  16  Vt.  52.  The  case  again 
dame  before  the  supreme  court  (18 
Vt  131),  and  the  question  was  directly 
made  whether,  conceding  that  the 
usage  of  the  carrier  might  justify  a 
departure  from  the  general  rule  as  to 
delivery,  it  was  necessary  that  that 
usage  should  be  known  to  the  plaint- 
iff. Upon  this  subject  the  court  held 
that,  "in  the  absence  of  any  special 
contract  between  the  parties  in  rela- 
tion to  the  subject,  the  duty  and  lia- 
biUty  of  the  defendants  must  be 
determined  by  the  law  apphcable  to 
carriers  of  this  description.  This  lia- 
bUity  may  be  -modified  by  contract, 
by  the  general  usage  of  the  business, 
or  by  the  defendants'  particular 
usagft  This  was  evidently  the  opin- 
ion of  this  court  when  the  case  was 
before  it  upon  a  former  occasion. 
Indeed  the  case  was  then  opened 
upon  the  ground  that  the  evidence  of 
custom  and  usage,  offered  by  the  de- 
fendants, should  have  been  received. 
It  is  true  that  upon  that  occasion  the 
defendants  offered  to  pi-ove  that  the 
custom  and  usage  upon  which  they 
relied  were  known  to  the  plaintiffs ; 
but  it  is  very  obvious  th^t  the  learned 
judge  who  then  delivered  the  opin- 
ion of  the  court  did  not  consider  it 
material  that  the  usage  and  custom 
should  be  known  to  the  plaintiffs. 
He  says:  'The  court,  however,  are 
not  called  upon  to  decide  whether 


this  knowledge  is  of  any  importance. 
If  the  evidence  had  been  admitted, 
and  it  had  fallen  short  of  establishing 
the  fact  of  personal  knowledge  in  the 
plaintiffs,  I  am  not  prepai-ed  to  say 
that  the  defendants  would  be  liable.' 
"  But  whatever  may  have  hereto- 
fore been  the  views  of  the  court 
upon  this  point,  a  majoriliy  are  now 
of  opinion  that  it  is  not  necessary  to 
prove  that  the  plaintiff  had  personal 
knowledge  of  the  usage  in  order  to 
make  it  available  to.  the  defendants. 
The  case  of  Van  Santvoord  v.  St. 
John  et  al.,  6  HiU,  157,  has  a  direct 
bearing  upon  the  case  at  bar.  The 
doctrine  of  that  case  is  in  substance 
this :  that  where  goods  are  dehvered 
to  a  carrier  marked  for  a  particular 
place,  without  any  directions  as  to 
their  transportation  or  delivery,  ex- 
cept such  as  may  be  inferred  from 
the  marks  themselves,  the  carrier 
is  only  bound  to  transport  and  de- 
liver them  according  to  the  estab- 
lished usage  of  the  business  in  which 
he  is  engaged,  whether  the  consignor 
knew  of  such  usage  or  not.  With 
the  reasoning  and  authority  of  that 
case  we  are  well  satisfied.  It  is 
founded  in  good  sense  and  is  sus- 
tainable upon  principle.  The  case 
at  bar  was  put  to  the  jury  by  the 
county  court  upon  the  supposition 
that,  in  order  to  enable  the  defend- 
ants to  avail  themselves  of  the  usage, 
upon  which  they  relied  as  a  defense, 
the  jury  must  find  that  the  plaintiffs 
had  knowledge  of  the  usage.  This, 
we  think,  was  cleai'ly  erroneous,  and 
for  this  error  the  judgment  of  the 
county  court  is  reversed."  The  case 
came  again,  for  the  third  time,  be- 
fore the  supreme  court  (33  Vt.  186) 
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the  ship's  arrival,  and  be  ready  to  receive  the  goods  at  the 
time  and  place  they  are  deliverable ;  and  in  default  the  ship 
may  land  the  cargo  without  previous  notice.^  But  such  a  con- 
tract does  not  relieve  the  ship-owners  from  the  duty  of  exer- 
cising reasonable  care  to  protect  the  goods  so  long  as  they 
are,  or  ought  to  be,  under  the  control  of  the  master.  Hence, 
if  they  are  negligently  exposed  to  peril,  the  contract  will  fur- 
nish the  ship-owners  no  defense.^ 


when  the  same  opinion,  substan- 
tially, was  expressed  upon  the  ques- 
tion of  the  extent  to  which  the  car- 
rier might  rely  upon  the  usage  and 
custom  of  his  business  to  justify  the 
dehvery  to  the  wharfinger  without 
notice  to  the  consignea  And  see 
McMasters  v.  The  Railroad,  69  Penn. 
St.  374 

1  The  Boskenna  Bay,  40  Fed.  Rep. 
91. 

2  The  Boskenna  Bay,  supra;  The 
Surrey,  26  Fed.  Rep.  791.  In  this 
case  perishable  fruit  was  discharged 
and  left  upon  the  wharf  without  the 
knowledge  of  the  consignee  in  freez- 
ing weather,  and  was  ruined. 

Brown,  J.,  said :  "  It  is  a  pervading 
rule  of  the  maritime  law  that  the 
master  of  a  vessel  intrusted  as  car- 
rier with  the  custody  of  the  prop- 
erty of  a  distant  owner  is  bound  to 
exercise  reasonable  care  of  the  goods 
imtil  deliveiy  pursuant  to  the  con- 
tract This  duty  of  reasonable  care 
for  the  preservation  of  the  property 
from  loss  arises  in  all  situations  and 
in  all  emergencies.  Maohl.  Shipp. 
428-430,  437,  443;  Cargo  ex  Argos, 
L.  R.  6  P.  C.  135 ;  The  Spartan,  25 
Fed.  Rep.  44,  56.  It  is  in  accordance 
with  this  general  obligation  that,  in 
the  absence  of  any  special  stipula- 
tions in  the  biU  of  lading,  if  a  cargo 
be  duly  landed,  on  notice  to  the  con- 
signee at  the  port  of  destination,  and 
the  consignee  fails  to  appear  or  re- 
fuses to  take  the  goods,  tlie  master 
cannot  abandon  them,  but  is  respon- 


sible for  reasonable  care  of  the  goods, 
and  must  either  hold  them  as  bailee 
or  store  them  on  the  shipper's  .ac- 
count. Richardson  v.  Goddard,  23 
How.  39 ;  The  Grafton,  1  Blatchf.  173, 
175 ;  Redmond  v.  Liverpool,  etc.  Co., 
46  N.  Y.  578 ;  McAndrew  v.  Whiilock, 
52  N.  Y.  40,  46 ;  The  City  of  Lmcohi, 
25  Fed.  Rep.  889,  and  cases  there  cited. 
Where  the  stipulations  of  the  bill  of 
lading  require  the  consignee  to  be 
present  and  receive  the  goods  as  soon 
as  the  vessel  is  ready  to  unload,  and 
that  they  shall  be  at  the  consignee's 
risk  as  soon  as  landed-  on  the  dock, 
and  the  consignee  is  duly  notified, 
and  attends  in  order  to  accept  the 
goods  as  landed,  and  takes  more  or 
less  charge  of  them,  the  stipulation 
is  held  to  exempt  the  ship  from  sub- 
sequent loss  or  damaga  The  Santee, 
2  Ben.  519;  s.  G  7  Blatchf.  186;  The 
City  of  Austin,  2  Fed.  Rep.  412;  The 
Kate,  12  Fed.  Rep.  881.  In  such 
cases,  as  the  consignee  has  due  no- 
tice of  the  discharge  and  accepts  the 
goods,  the  duty  of  protecting  the 
property  is  cast  by  the  contract  upon 
him,  and  the  ship  is  relieved. 

"In  the  case  of  The  Santee,  7 
Blatchf.  186,  189,  Woodruff,  J.,  says : 
'  On  the  extreme  question,  what,  under 
such  a  bni  of  lading,  the  carrier  should 
do  in  a  case  in  which  the  consignee 
could  not  be  found,  or  should  not 
appear  at  all  to  receive  the  goods,  it 
is  not  necessary  to  express  an  opin- 
ion.'. That  is  the  precise  question 
presented   in   this   casa    It  is  an- 
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§  3665.  At  what  wliarf  delivery  shall  le  made. —  "Where  the 
contract  of  carriage  specifies  the  wharf,  dock  or  other  landing 
place  at  which  the  delivery  shall  be  made,  the  contract  must, 


swered,  in  my  judgment,  by  the  gen- 
eral rule  of  the  maritime  law  above 
cited. 

"As  respects  all  such  stipulations 
inserted  by  the  carrier  for  his  exemp- 
tion from  liability,  the  ordinary  rule 
is  that  they  are  to  be  strictly  con- 
strued. They  are  not  to  be  e:;stended 
by  implication  beyond  the  fair  im- 
port or  necessary  meaning  of  their 
terms.  Still  less  do  they  exempt 
from  negligence,  or  from  the  duty  of 
ordinary  care  imposed  by  law  upon 
the  earner,  unless  that  be  expressly 
stated,  or  unless  tlie  stipulations  can 
otherwise,  have  no  effect  at  all.  Thus, 
a  general  provision  that  goods  shall 
be  carried  at  the  'owner's  risk,'  does 
not  excuse  the  garrier  from  the  duty 
of  ordinary  care.  New  Jersey  St 
Nav.  Co.  V.  Merchants'  Bank,  6  How. 
344;  Bank  of  Kentucky  v.  Adams 
Exp.  Co.,  93  U.  S.  174,  181 ;  Mynard 
V.  Syracuse,  etc.,  71  N.  Y.  180 :  Can- 
field  V.  Baltimore  &  Ohio  R  Co.,  93 
N.  Y.  ."iSS;  Holsapple  v.  Rome,  etc., 
86  N.  Y.  275.  Under  the  decisions  of 
the  supreme  court  in  Railroad  Co.  v. 
Lookwood,  17  Wall.  357,  and  Express 
Co.  V.  Caldwell,  21  Wall.  264,  and 
Bank  of  Eentucky  i>.  Adams,  etc.,  93 
U.  S.  174,  181-184,  it  is  well  settled  in 
the  fedsral  courts  that  all  stipula- 
tions, indirect  as  well  as  direct,  in- 
serted by  the  oarrieir  for  exernption 
from  loss  by  his  own  negligence,  are 
void.    The  Hadji,  20  Fed.  Rep.  875. 

"From  either  of  the  above  points 
of  view,  I  am  of  opinion  that  the 
stipulations  of  the  present  bill  of  lad- 
ing do  not  exempt  the  Surrey  from 
responsibihty  for  the  loss  of  the  goods 
under  the  circumstances  of  this  case. 
The  very  terms  of  the  biU  of  lading, 
although  authorizing  the  ship  to  land 


the  goods  when  she  was  ready  to  un- 
load, without  notice  to  the  consignee, 
at  his  risk,  do  not  purport  to  relieve 
the  ship  from  her  previous  agree- 
ment to  deliver  the  goods  'in  like 
good  order  and  condition ; '  nor  to 
absolve  her  from  her  general  mari- 
time duty  to  take  reasonable  care  of 
the  goods  in  all  situations ;  nor  to  au- 
thorize a  delivery  at  an  improper 
time ;  nor  voluntarily  to  expose  the 
goods  to  obvious  peril  of  destruction. 
None  of  these  exemptions  can  there- 
fore be  attached  to  this  stipulation 
by  implication.  It  is  limited  by  legal 
construction,  as  the  clause  providing 
for  carriage  at  the 'owner's  risk 'is 
limited  in  the  cases  above  cited.  The 
agreement  to  deliver  'in  like  good 
order  and  condition '  is  incompatible 
with  the  broad  exemption  claimed  by 
the  ship  under  the  special  clause. 
Construed  strictly,  anJ  so  as  to  har- 
monize with  the  ship's  duty  to  make 
a  good  delivery,  the  stipulation 
means  that  the  goods  may  be,  indeed, 
lauded  at  a  proper  time  and  place, 
though  without  notice  to  the  con- 
signee; and  that,  upon  the  ship's 
taking  reasonable  care  of  them  after- 
wards, they  will  be  at  the  consignee's 
risk  and  expense ;  but  if  discharged 
at  an  improper  time,  or  voluntarily 
exposed  to  known  and  imminent 
peril  of  loss,  the  ship  will  be  held 
liable  for  her  breach  of  duty.  The 
Aline,  35  Fed.  Rep.  562.  Again,  as 
the  duty  to  take  reasonable  care  of  the 
goods  until  proper  notice  of  discharge 
is  given,  or  a  delivery  is  complete,  is 
not  affected  by  this  stipulation,  the 
failure  to  take  such  reasonable  care  of 
the  goods  in  the  meantime  is  negli- 
gence, from  responsibility  for  which 
no  stipulation  exacted  by  the  carrier 
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of  course,  govern  in  this  respect  unless  some  other  place  be 
substituted  by  the  parties.' 

Where,  however,  the  contract  is  silent  as  to  the  place,  the 
goods  must  and  may  be  delivered  at  the  usual  wharf  accord- 
ing to  the  usage  of  the  port  of  delivery  with  respect  to  such 
voyage,  or  the  course  of  trade  between  the  parties.^ 

If  the  proprietors  of  the  vessel  have  a  wharf  at  which  they 
usuallj'-  and  regularly  deliver  goods,  delivery  at  such  wharf 
would  be  sufficient  in  the  absence  of  an  agreement  to  the  con- 
trary.' 

Where  the  vessel  has  no  regular  stopping  place  and  there 
is  no  usage  governing  to  the  contrary,  it  is  said  that  the  con- 


oan  exempt  him.   Bank  of  Kentucky 
V,  Adams,  supra. 

"  I  adhere,  therefore,  to  the  views 
heretofore  expressed  in  the  cases  of 
The  Boskenna  Bay,  22  Fed.  Rep.  662 ; 
The  Egypt,  25  Fed.  Eep.  324,  327, 328, 
and  The  City  of  Lincoln,  25  Fed.  Rep. 
835,  839.  Such  stipulations  as  these, 
though  they  expressly  authorize  the 
landing  of  the  goods  on  the  dock 
without  notice,  do  not  dispense,  until 
reasonable  notice  of  discharge,  or  a 
legal  delivery,  with  the  use  of  ordi- 
nary and  reasonable  care  for  the 
safety  of  the  goods." 

1  Johnston  v.  Davis,  60  Mich.  56; 
McCuUough  V.  HeUweg,    66  Md.  269. 

2  Richmond  v.  Steamboat  Co.,  87 
N.  Y.  240 ;  Gatliflfe  v.  Bourne,  4  Bing. 
N.  C.  314;  Salmon  FaUs  Mfg.  Co.  v. 
ojhe  Tangier,  1  Cliff.  396 ;  The  Boston, 
1  Lowell's  Dec.  464;  The  Fittler,  1 
Lowell,  114. 

A  vessel  is  required  to  make  deliv- 
ery of  cargo  within  such  parts  of  the 
port  as  have  become  fixed  by  estab- 
lished usage,  if  a  berth  can  be  obtained 
there  within  a  reasonable  time.  If 
the  vessel  goes  elsewhere,  she  must 
make  good  the  extra  expense  there- 
by occasioned  to  the  consignee. 
Montgomery  w  The  Port  Adelaide,  38 
Fed.  Rep.  753. 

In  Devato  v.  Plumbago,  20  Fed. 


Rep.  510,  it  is  said :  "The  limits  of  the 
port,  as  respects  a  delivery  under  the 
bill  of  lading,  turn  purely  upon  the 
question  of  fact  within  what  limits 
ships  and  merchants  have  been  ac- 
customed to  receive  and  deliver  car- 
goes consigned  here,  without  regard 
to  geographical  divisions.  .  .  . 
Consignees  of  goods  have  a  right  to 
expect  a  delivery  according  to  the 
established  custom  and  usage  of  the 
port,  and  in  that  part  of  the  port 
customarily  used  for  the  discharge  of 
such  goods ;  and  the  vessel  is  bound, 
and  has  a  right  to  make  delivery  ac- 
cordingly. .  .  .  The  question  in 
any  particular  case  must  be  whether 
the  practice  of  landing  at  such  parts 
of  the  port  has  become  so  general 
and  so  established  as  to  be  fau-ly  and 
reasonably  entitled  to  be  recognized  as 
within  those  limits  wherein  the  mer- 
chants of  the  port  ordinarily  receive 
and  vessels  ordinarily  discharge  such 
goods.  To  show  this,  proof  of  usage 
is  necessarily  received,  and  such  is  its 
appropriate  office." 

3  Dixon  V.  Dunham,  14  IlL  334. 
But  they  are  not  obliged  to  discharge 
there  if  good  reasons  exist  for  dis- 
charging elsewhere  —  as  that  their 
dock  is  full.  Arnold  v.  Steamship 
Co.,  29  Fed.  Rep.  184. 
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signee  if  there  is  but .  one/  or  all  the  consignees  where  there 
are  several,^  may  direct  the  master  to  unload  at  any  usual  and 
convenient  wharf. 

A  usage  that  the  majority  of  the  shippers  may  choose  the 
wharf  is  good.' 

III.  DELIVERY  BY  RAILROADS  AS  CARRIERS. 

§  367.  Not  requvred  to  'make  personal  deli/very  of  goods  — 
Wlieiher  notice  of  arrival  necessary. —  The  general  rule  re- 
quiring of  the  carrier  a  personal  delivery  to  the  consignee  has 
been  still  further  modified  in  favor  of  railway  companies  in  a 
number  of  our  states.  Such  companies,  as  common  carriers, 
like  carriers  by  water,  cannot  deliver  at  the  warehouse  or 
other  place  of  business  of  the  consignee  without  the  employ- 
ment of  other  means  of  transportation  than  such  as  they 
employ  upon  their  tracks.  Their  cars  move  upon  lines  from 
which  they  cannot  deviate,  and  they  must  therefore  make 
their  deliveries  either  at  the  termination  of  their  routes  or  at 
fixed  intermediate  points.  The  same  reasons  therefore  exist 
for  dispensing  with  the  rule  of  personal  delivery  as  to  them  as 
jn  the  case  of  the  carrier  by  water.  But  the  supreme  court  of 
Massachusetts,  in  several  early  cases  upon  the  subject,*  carried 
the  exemption  from  the  obligation  to  make  an  actual  delivery 
further  in  the  case  of  railway  carriers  than  had  ever  been  al- 
lowed to  carriers  by  water,  and  held  that  all  that  could  be 

'  In  Richmond  v.  Steamboat  Co.,  87  diffei'ent  to  the  can-ier  in  such  a  case, 
N.  Y.  340,  Earl,  J.,  says :  "  When  an  unless  there  is  a  different  usage,  it  is 
ocean  vessel  reaches  the  port  of  de-  believed  the  consignee  would  have 
livery  with  a  cargo  consigned  to  sev-  the  right  to  designate  the  place  of 
eral  different  parties,  the  carrier  may  delivery.  Such  right  the  consignee 
generally  select  any  suitable  and  would  certainly  have  if  he  could 
proper  wharf  for  the  delivery.  No  show  that  such  was  the  usage  and 
other  mode  of  delivery  might  be  custom  at  the  port  of  delivery."  See, 
practicable,  and  hence  usage  and  cus-  also,  Steamboat  Sultana  v.  Chapman, 
torn  sanction  such  a  delivery.  Of  5  Wis.  454;  Dixon  v.  Dunham,  14 
course  a  usage  could  obtain  which  111.  334 ;  The  Fittler,  1  Lowell,  114. 
would  make  a  different  delivery  2 The  Fittler,!  Lowell,  114;  Rich- 
obligatory.  When  an  ocean  vessel  mond  v.  Steamboat  Ca,  87  N.  Y.  240. 
comes  into  the  port  of  delivery  with  3  gee  Richmond  v.  Steamboat  Co., 
a  cargo  all  consigned  to  one  con-  supra. 

Signee,  it  is  not  always  true  that  the  *  Thomas  v.  Railroad,  10  Met  472 ; 

carrier  can  select  the  wharf  at  which  Norway  Plains  Co.  v.   Railroad,  1 

delivery  shaU  be  mada    It  being  in-  Gray,  363. 
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required  of  railways  was  a'  safe  deposit  of  the  goods  upon  the 
platform  or  in  the  warehouse  of  the  road  at  the  end  of  the 
transit,  to  await  delivery  to  the  consignee,  when  he  should 
call  for  them,  and  that  from  the  time  of  such  deposit,  even 
without  notice  by  the  carrier  to  the  consignee,  the  liability  of 
the  former  was  changed  from  that  of  common  carrier  to  ware- 
houseman. This  was  said  by  Shaw,  C.  J.^  in  ]!Torway  Plains 
Company  v.  The  Railroad,  to  afford  a  plain,  precise  and  prac- 
tical rule  of  duty,  of  easy  application,  well  adapted  to  the 
security  of  all  persons  interested.  It  determines,  it  was  said, 
that  such  companies  are  responsible  as  common  carriers  until 
the  goods  are  removed  from  the  cars  and  placed  on  the  plat- 
form, and  that  if,  on  account  of  their  arrival  in  the  night  or 
at  any  other  time  when  by  the  usage  and  course  of  business 
the  doors  of  the  merchandise  depot  or  warehouse  are  closed, 
or  for  any  other  cause  they  cannot  then  be  delivered ;  or  if 
for  any  reason  the  consignee  is  hot  there  ready  to  receive 
them,  it  is  the  duty  of  the  company  to  store  them  and  keep 
them  safely  under  the  charge  of  careful  and  competent  serv- 
ants ready  to  be  delivered,  and  actually  to  deliver  them  when 
duly  called  for  by  the  parties  authorized  and  entitled  to  r^ 
ceive  them ;  and  for  the  performance  of  these  duties  after  the 
goods  are  delivered  from  the  cars,  the  company  is  liable  as 
warehousemen  or  keepers  of  goods  for  hire  only.  And  as  to 
the  giving  of  notices  by  such  carriers  as  is  required  of  those 
who  carry  by  water,  it  was  said  that  the  arrivals  of  goods  by 
this  mode  of  transportation  were  so  numerous,  frequent  and 
various,  that  it  would  be  nearly  impossible  to  send  such  special 
notices  to  each  consignee  of  each  parcel  of  goods  or  single 
article  as  it  arrived,  and  it  was  therefore  held  that  such  no- 
tices should  not  be  required. 

§  368.  Whetlier  railway  company  hound  to  notify  consignee 
of  arrival  of  goods. —  These  decisions  were  of  course  made 
upon  the  assumption  that  every  consignee  is  already  advised, 
either  by  the  consignor  or  in  some  other  manner,  that  the 
goods  have  been  forwarded  by  the  company's  line;  and  that, 
in  consequence  of  the  great  regularity  of  this  mode  of  trans- 
portation, compared  with  that  by  other  modes  of  conveyance, 
he  will  know  with  reasonable  certainty  when  his  goods  will 
arrive,  and  when  it  will  be  his  duty  to  call  for  them  and  take 


DELIVEET   BY   EA1LE0AD8.  [§  369. 

them  away.  It  is  therefore  considered,  by  those  who  ap- 
prove this  view  of  the  subject,  more  reasonable  to  require  of 
the  consignee  the  duty  of  sending  for  his  goods  at  the, time 
at  which  he  is  advised  they  must  arrive,  than  to  impose  upon 
the  company  the  task  of  giving  notice,  as  the  goods  arrive,  to 
each  consignee.  It  is  said,  also,  that  the  real  contract  of  the 
railroad  company,  as  the  carrier  of  merchandise,  is  only  to 
transport  from  point  to  point  on  its  road,  and  that  when  it 
has  done  this,  and  has,  at  the  end  of  the  transit,  or  at  their 
destination,  unloaded  the  goods  from  its  cars  and  put  them  in 
a  place  of  safety  for  the  consignee,  ready  to  be  delivered 
to  him  whenever  he  may  call  for  them,  it  has  fulfilled 
its  contract  as  common  carrier;  and  that,  having  provided 
depots  and  warehouses  for  the  safe  deposit  and  custody 
of  the  goods,  until  the  consignee  shall  call  for  them,  when  the 
goods  are  safely  deposited  therein,  the  new  relation  of  bailor 
and  bailee  takes  the  place  of  that  of  carrier  and  consignee, 
with  a  corresponding  change  in  the  degree  of  responsibility. 
§  369.  Same  svbject. —  These  cases  were  very  soon  followed 
by  that  of  Moses  v.  The  Railroad,*  in  which  the  same, question 
was  .brought  before  the  supreme  court  of  New  Hampshire, 
with  a  somM^at  different  result.  It  was  said  in  this  case 
that  it  woulWje  unreasonable  to  require  of  a  consignee  of 
goods,  being  transported  by  a  railroad  as  common  carrier, 
that  he  should  be  in  attendance  at  the  precise  moment  when 
his  good^  arrived,  to  receive  or  to  take  care  of  them,  the  trains 
of  such  roads,  as  was  well  known,  being  more  or  less  irregular 
in  their  hours  of  arrival.  Such  a  requirement,  it  was  thought, 
would  be  as  unreasonable  as  to  require  of  the  road  to  deliver 
the  goods  at  a  distance  from  its  track.  The  arrival  of  the 
goods  might  be  in  the  night  or  after  the  close  of  business 
hours,  and  it  might  be  impossible  for  the  consignee  to  get  them 
away  immediately ;  and  that  until  he,  had  had  a  reasonable 
opportunity  to  remove  them,  the  duty  rested  upon  the  carrier 
to  take  care  of  them  for  him.  It  thus  became  a  matter  of  ne- 
cessity for  such  companies,  transacting  business  as  common 
carriers,  to  provide  depots  and  warehouses  for  the  reception 
of  freight  at  the  stations  established  for  its  delivery ;  and  if 
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the  goods  are  placed  in  their  warehouses  upon  its  arrival,  it 
cannot  be  said  to  be  done  in  any  sense  for  the  convenience  or 
accommodation  of  the  consignee,  nor  be  considered,  upon  any 
sound  view,  as  equivalent  to  a  delivery.  The  servants  of  the 
carrier  still  continue  in  charge  of  them.  They  are  equally 
shut  off  from  observation  and  the  oversight  of  others  as  when 
in  transit ;  and  if  they  are  lost,  damaged  or  purloined,  he  has 
no  greater  opportunity  of  ascertaining  or  proving  by  whose 
fault  or  negligence  it  was  done,  than  if  such  loss  had  occurred 
during  the  transportation.  Consequently,  the  same  reasons 
for  holding  the  carrier  to  extraordinary  responsibility  during 
the  transportation  of  the  goods  exist  after  their  arrival,  at 
least,  until  the  owner  or  consignee  shall  have  had  an  oppor- 
tunity to  take  them  in  charge.  Supposing  that  the  consignee, 
it  was  said,  has  been  advised  of  the  sending  of  the  goods ;  that 
he  has  provided  himself  with  the  proper  means  for  their  re- 
ceipt and  removal  at  the  earliest  opportunity,  and  that  he  is 
also  advised  of  the  course  of  business  of  the  road,  and  that  he 
will  exercise  reasonable  diligence  to  be  at  th6  place  of  delivery 
as  soon  as  practicable  after  their  arrival,  it  was  the  opinion  of 
the  court  that  he  should  be  allowed  a  reasonable  time  after 
the  arrival  of  the  goods  to  accept  and  remove  them,  during 
which  the  company  should  continue  under  its  original  habil- 
ity,  as  common  carrier,  for  their  preservation ;  and  the  conclu- 
sion of  the  supreme  court  of  Massachusetts  was,  to  this  extent, 
expressly  disapproved.  It  was,  however,  said  that  "  the  ex- 
tent of  the  reasonable  opportunity  to  be  afforded  him  for  that 
purpose  is  not  to  be  measured  by  any  peculiar  circumstances 
in  his  own  condition  or  situation,  rendering  it  necessary  for 
his  own  convenience  and  accommodation  that  he  should  have 
a  longer  time  or  better  opportunity  than  if  he  resided  in  the 
vicinity  of  the  warehouse  and  was  prepared  with  the  means 
and  facilities  for  taking  the  goods  away.  If  his  peculiar  cir- 
cumstances require  a  more  extended  opportunity,  the  goods 
must  be  considered  after  such  reasonable  time,  as  but  for  those 
peculiar  circumstances  would  be  deemed  sufBcient,  to  be  kept 
by  the  company  for  his  convenience  and  under  the  responsi- 
bility of  depositaries  and  bailees  for  hire." 

§  370.  Same  subject. —  These  decisions  of  the  supremo  court 
of  Massachusetts  have  been  repeatedly  re-affirmed  by  that 
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court,'  and  have  been  approved  and  followed  by  the  courts  of 
Illinois,^  Pennsylvania,'  Indiana,^  Iowa,*  Georgia,"  Tennessee,' 
South  Carolina,*  Missouri,^  California'"  and  North  Carolina," 
while  the  conclusion  of  the  supreme  court  of  ISTew  Hampshire 
has  been  adopted  in  Alabama,'^  Yermont,''  "Wisconsin,"  Ken- 
tucky,'' New  Jersey,"  Louisiana,"  Ohio  '*  and  Kansas." 


1  Barron  u  Eldredge,  100  Mass.  455 ; 
Stowe  V.  Eailroad  Co.,  113  id.  521; 
Eioe  V.  Hart,  118  id.  201. 

2  Porter  v.  Eailroad  Co.,  20  HI.  407 ; 
Richards  v.  Railroad  Co.,  1  id.  404; 
Chicago,  etc  E.  R  v.  Scott,  42  id.  132 ; 
Merchants'  Des.  Co.  v.  Hallock,  64  id. 
284.  In  this  case  a  dispatch  or  trans- 
portation company  was  put  upon  ex- 
actly the  same  footing,  as  to  the 
manner  of  delivery,  as  a  railroad 
company.  "  It  appears  from  the  bill 
of  exceptions  that  appellants  own  a 
line  of  freight  cars  plying  between 
the  Atlantic  seaboard  and  the  west, 
carrying  freight  at  the  same  tariff  of 
charges  the  raih-oad  companies  do 
whose  tracks  they  use.  Their  only 
business  is  that  of  freighters.  They 
have  an  ofBce  in  the  city  of  New 
York  and  one  in  Chicago.  .  .  . 
We  see  nothing  in  this  case  to  take  it 
out  of  the  rule  so  long  established  by 
this  court  There  is  no  essential  dif- 
ference between  this  company  and  a 
railroad  company,  and  it  must  be 
subject  to  no  other  or  greater  liabili- 
ties. It  differs  from  an  express  com- 
pany in  this:  that  the  latter  have 
teams  and  vehicles  by  which  they  re- 
ceive and  deliver  goods,  and  such  is 
the  established  usage.  Their  com- 
pensation is  found  in  the  high  rates 
of  transportation,  whilst  appellants 
receive  only  the  rates  established  by 
raih-oads  on  their  ordinai-y  classified 


Eothschild  v.  The  R.  R.,  69  lU.  164. 

3  McCarthy  v.  TheR  R,  30  Penn.  St 
247 ;  Shenk  v.  Propeller  Co.,  60  id.  109 ; 
Steamship  Co.  v.  Smart,  107  id.  492. 


<  Bansemer  v.  The  R  R,  25  Ind. 
434 ;  Chicago,  etc.  R  R  w  McCool,  26 
id.  140. 

SMohr  V.  The  R  R,  40  la.  579; 
Francis  v.  The  R  R,  25  id.  60. 

6  The  Southwestern  R.  R  v.  Felder, 
46  Ga.  433. 

'  Butler  V.  Railroad  Co.,  8  Lea,  32. 

8  Spears  v,  Eailroad  Co.,  11  S.  C.  158. 

'  Gashweiler  v.  Railway  Co.,  83  Mo. 
113 ;  Rankin  v.  Railroad  Co.,  55  Mo. 
168 ;  Buddy  v.  Railroad  Co.,  20  Mo. 
App.  209 ;  Transfer  Co,  v.  Neiswan- 
ger,  18  Mo.  App.  103 ;  BeU  v.  Rail- 
road Co.,  6  Mo.  App.  863;  Wilson 
Mach.  Co.  V.  Eailroad  Co.,  71  Mo.  203 ; 
Pindell  v.  Railway  Co.,  34  Mo.  App. 
675. 

10  Jackson  v.  The  R  R,  23  CaL  268. 

"  Neal  V.  Railroad,  8  Jones  (Law), 
482;  Chalk  v.  Railroad,  85  N.  C.  423. 

12  Ala.  &  Tenn.  Rivers  R  R  v.  Kidd, 
35  Ala.  209 ;  Mobile,  etc.  R  R  u  Prew- 
itt,  46  id.  63 ;  Louisville,  etc.  E.  Co. 
V.  McGuire,  79  Ala.  895 ;  LouisvUle, 
etc.  R  Co.  V.  Oden,  80  Ala.  39. 

WQuimit  v.  Henshaw,  35  Vt  604; 
Blumenthal  v.  Brainard,  88  id.  402 ; 
Winslow  V.  The  Eailroad,  42  id.  700. 

"Wood  V.  Crocker,  18  Wis.  345; 
Lemke  v.  The  Eailroad,  39  id.  449. 

15  Jeffersonville,  etc.  R  R  t;.  Cleve- 
land, 3  Bush,  468. 

Ki  Morris,  etc.  E.  R  ads.  Ayres,  5 
Butcher,  393. 

1'  Maignan  v.  Tlie  Railroad,  24  La. 
Ann.  333. 

18  Hii-sch  V.  The  Quaker  City,  3  Dis- 
ney, 144. 

19  Leavenworth,  etc.  E.  E.  v.  Maris, 
16  Kan.  333. 
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§371.  Same  subject. —  All  the  ■  cases,  however,  which  con- 
cede the  change  of  the  relation  of  railroad  carriers  to  the 
goods  from  that  of  common  cai;riers  to  that  of  warehousemen 
at  the  termination  of  their  transit,  and  without  notice  td  the 
consignee  of  their  arrival,  require  that  before  such  carriers 
can  claim  exemption  from  the  more  onerous  responsibility  the 
goods  shaU  be  unloaded  from  the  cars  with  due  care  and  de- 
posited in  a  safe  and  suitable  place ;  and  some  of  them  seem 
to  go  even  further,  and  make  it  essential  that  they  should  be 
put  in  store.^ 

§  372.  Same  suhject. —  It  is  to  be  further  observed  that  this 
qualification  of  the  liability  and  duty  of  the  carrier  as  to  the 
delivery  of  the  goods  is  confined  to  their  delivery  when  they 
have  been  carried  to  their  destination,  and  has  no  apphcation 
when,  as  between  successive  carriers,  it  becomes  necessary 
that  a  delivery  should  be  made  by  the  carrier  in  charge  of  the 
goods  to  the  one  next  succeeding  in  order  to  complete  the 
transportation.  In  such  cases,  as  we  have  seen,  there  must  be 
an  actual  delivery,  unless  usage  or  the  course  of  dealing  of  the 
connecting  carriers  may  vary  the  rule.^ 

§  373.  Samie  subject. —  These  cases  which  allow  to  railroad 
companies  an  exoneration  from  their  liability  as  carriers  with- 
out either  a  tender  of  the  goods  or  a  notice  of  their  arrival, 
and  especially  those  which  hold  that  such  liability  is  at  an  end 
as  soon  as  the  goods  have  been  deposited  in  their  depots  or 
station-houses,  certainly  make  a  wide  departure  from  the  gen- 
eral rule  of  law  governing  the  manner  of  delivery  by  other 
common  carriers  and  for  reasons  which  have  not  been  uni- 
versally considered  satisfactory.  These  reasons,  as  we  have 
seen,  are  mainly  based  upon  the  regularity  of  the  arrivals  of 
the  trains  of  railway  companies  and  the  fact  that  they  are 
provided  with  safe  and  commodious  warehouses  in  which  the 
goods  can  be  stored  as  soon  as  they  arrive  at  their  destination. 
The  first  of  these  reasons  assumes  that  the  consignee  will  be 
always  advised  of  the  sending  of  the  goods,  and  that  he  will 
know  with  reasonable  certainty  the  time  at  which  they  will 
arrive  and  when  he  should  call  for  them.     This  is  certainly 

1  Porter  v.  Raili-oad,  SO  111.  407;  680;  Ala.  &  Tenn.  Rivers  R.  R  «. 
Chicago,  etc.  R.  R.  u  Bensley,  69  id.    Kidd,  35.  Ala.  309. 

2  Ant^  §  103. 
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assuming  a  great  deal  for  the  sake  of  relieving  tlie  carrier 
from  his  habil^ity.  It  may  not  be  always  true  that  the  person 
to  whom  the  goods  are  sent  is  advised  of  the  fact ;  and  com- 
mon experience  teaches  that,  however  it  may  hjive  been  in  the 
infancy  of  railways,  and  may  yet  be,  where  the  transportation 
is  for  a  short  distance  and  over  a  single  road,  where  the  goods 
are  to  be  transported  a  great  distance  over  several  roads  or  a 
line  composed  of  a  number  of  such  roads,  the  frequent  delays 
occasioned  by  excess  of  freight  and  various  other  circum- 
stances make  the  time  of  the  arrival  of  the  goods  consigned 
by  railways  oftentimes  as  uncertain  perhaps  as  it  would  be 
by  any  other  mode  of  transportation.  Ifor  does  the  fact  that 
such  companies  are  generally  provided  with  secure,  ware- 
houses seem  to  be  a  better  reason  for  the  relaxation  of  the 
general  rule  of  liability  as  to  them.  Even  when  the  goods  are 
deposited  in  such  warehouses,  they  are  still  in  the  custody  of 
the  company  or  its  servants.  They  have  the  same  oppor- 
tunities to  embezzle  them,  or  to  combine  with  others  tb  do  so, 
as  when  in  transit,  with  perhaps  less  phance  of  detection.  The 
goods  are  still  hid  from  the  observation  of  their  owner.  He 
may  not  have  had  the  opportunity  to  remove  them  and 
may  have  had  no  knowledge  of  their  arrival.  They  may  be 
stolen  or  destroyed,  and  he  may  never  know  their  fate.  The 
same  reasons,  therefore,  upbn  which  is  based  the  severe  ac- 
countability of  the  carrier  for  the  safety  of  his  charge,  would 
seem  to  require  that  railway  companies  should  be  held  to  be 
custodians  of  the  goods  in  the  same  character  in  which  they 
received  them  until  they  had  either  tendered  them  to  the  con- 
signee or  had,  after  informing  him  of  their  arrival,  given  him 
a  reasonable  time  within  which  to  take  them  away.  This  is, 
as  we  have  seen,  the  well-settled  law  as  to  carriers  by  water, 
and  no  substantial  reason  can  be  urged  why  the  rule  should 
be  further  relaxed  in  favor  of  railroad  companies. 

§  374.  Same  subject. —  The  courts  of  several  of  the  states  in 
which  the  question  has  been  well  considered  have  accordingly 
declined  to  adopt  the  reasoning  of  the  preceding  cases,  and 
have  refused  to  concede  to  railroad  companies  the  right  to  dis- 
pense with  notice  to  consignees  of  the  arrival  of ,  the  goods 
which  they  have  undertaken  to  transport  as  common  carriers, 
but  hold  them  to  the  same  duty  in  that  regard  as  carriers  by 
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water.  In  Ifew  York,  the  law  upon  this  subject  is  stated  to 
be  that  if  the  consignee  is  present,  upon  the  arrival  of  the 
.goods,  hp  must  take  them  without  unreasonable  delay ;  if  he 
is  not  present,  but  lives  at  or  in  the  immediate  vicinity  of  the 
place  of  delivery,  the  carrier  must  notify  him  of  the  arrival  of 
the  goods,  and  then  he  must  have  a  reasonable  time  to  remove 
them ;  if  he  is  absent,  unknown  or  cannot  be  found,  the  car- 
rier may  store  them ;  and  if,  after  notice  of  the  arrival  of  the 
goods,  the  consignee  has  had  a  reasonable  opportunity  to  re- 
move them,  and  does  not,  he  cannot  hold  the  carrier  longer  as 
an  insurer.'  This  view  of  the  subject  has  also  been  taken  by 
the  courts  of  Minnesota  and  Michigan.'    Such,  also,  is  the 


1  Fenner  v.  Railroad,  44  N.  Y.  505 ; 
Hedges  v.  Railroad,  49  id.  233 ;  Mo- 
Donald  V.  Railroad,  34  id.  497; 
Sprague  v.  Railroad,  53  id.  637;  Pel- 
ton  V.  Railroad,  54  id.  314. 

In  the  case  last  cited  the  plaintiff, 
to  whorh  the  goods  were  consigned, 
had  very  recelitly  become  resident 
four  miles  distant  from  the  town  to 
which  the  goods  were  directed.  When 
they  arrived,  no  one  was  present  to 
receive  them  or  to  whom  notice  could 
be  given  of  their  arrival,  and  her 
residence  was  unknown  to  the  agents 
of  the  company.  The  goods  were 
therefore  removed  from  the  car  into 
the  defendant's  warehouse  and  kept 
tliere  three  days,  when,  without  de- 
fendant's fault,  they  were  consumed 
by  fire.  While  the  goods  were  thus 
stored,  the  agent  having  charge  of 
the  warehouse  inquired,  of  persons 
likely  to  know,  of  the  plaintiff's  place 
of  residence,  but  gained  no  informa- 
tion on  the  subject.  This  was  held 
to  be  an  abundant  excuse  for  not 
giving  notice,  and  the  case  was  said 
to  come  within  the  rule  as  stated  in 
Fenner  v.  Railroad,  supra.  The  de- 
fendant's character,  it  was  said,  had, 
before  the  fire,  changed  to  that  of 
warehouseman,  and  the  goods  hav- 
ing been  destroyed  without  its  fault, 
the  plaintiff  could  not  recover.  "  The 


consignee,"  it  was  said,  "  ought,  be- 
fore the  an-ival  of  the  goods,  to  give 
such  information  as  will  enable  the 
carrier  to  give  the  requisite  notice ; 
but  whether,  if  such  notice  had  been 
given  in  this  case,  it  would  have  be- 
come theu-  duty  to  notify  the  plaint- 
iff, whose  postoffice  address  was  be- 
yond the  manicipality  of  the  depot, 
is  not  involved." 

In  Faulkner  v.  Hart,  82  N.  Y.  413, 
the  goods  arrived  and  were  demanded 
by  the  consignee  the  same  day,  but 
delivery  that  day  was  refused,  to  suit 
the  carrier's  convenienca  The  goods 
were  unloaded  the  same  day  and 
placed  in  carrier's  warehouse,  where 
they  were  burned  during  the  night 
The  carrier  was  held  Uabla  To  the 
same  effect  is  McKinney  v.  Jewett, 
90  N.  Y.  267,  though  the  contract 
provided  for  exemption  while 
"  awaiting  delivery."  They  were  not 
awaiting  delivery  until  the  carrier 
was  ready  to  deliver  them. 

2  Pinney  v.  Railroad,  19  Minn.  251 ; 
Derosia  v.  Railroad,  18  id.  133;  Buck- 
ley V.  Railroad,  18  Mich.  131 ;  McMil- 
lan V.  The  Railway  Co.,  16  id.  79. 

The  answer  to  the  arguments  for 
excusing  railroad  companies  from 
giving  notice  to  the  consignee  of  the 
arrival  of  the  goods,  and  the  reasons 
why  such  notices  should  be  required 
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English  law.  No  trace  is  there  to  be  found  of  the  .distinction 
which  has  been  made  in  this  country  in  favor  of  railway  com- 
panies as  common  carriers,  which  converts  them  into  mere 


of  them  as  well  as  of  carriers  by 
water,  arq  well  stated  by  Cooley,  X, 
in  his  opinion  in  this  case,  a  part  of 
which  is  here  given.  "  If,"  says  he, 
"the  business  is  not  so  great  but  that 
freight  trains  can  be  run  with  the 
same  regularity  as  those  for  passen- 
gers, and  the  freight  can  always  be 
sent  forward  immediately  on  being 
received  for  the  purpose,  a  notice 
from  the  consignor  will  usually  ap- 
prise the  consignee  with  sufficient 
certainty  when  the  goods  may  be  exr 
pecteA     But  on  the  long  through 


water,  whose  mode  of  doing  business 
resembles  that  of  railroad  companies 
in  the  inability  to  proceed  with  their 
vehicles  to  every  man's  door  and 
there  deliver  his  goods.  It  is  a  mod- 
ification in  favor  of  the  carrier  by 
land  of  the  obligation  formerly  rest- 
ing upon  him,  and  which  required, 
in  the  absence  of  special  contract,  an 
actual  delivery  to  the  consignee  of 
the  goods  Carried.  The  modern 
modes  of  transportation  render  this 
impracticable,  unless  the  carrier 
shall  add  to  his  business  that  of  dray- 


lines  such  regularity  is  quite  impmc" — man  also,  which  is  generally  a  dis- 


tioable.  Freight  must  be  sent  for- 
ward from  the  carrier's  warehouse 
with  a  promptness  depending  upon 
the  pressure  of  business ;  or,  in  other 
words,  as  it  may  suit  his  convenience 
and  his  interest  to  forward  it  It  is 
not  always  in  the  power  of  the  car- 
rier to  give  reliable  information  upon 
the  subject,  and  unavoidable  delay 
will  frequently  intervene  after  the 
transit  has  commenced.  To  require 
the  consignee  to  watch  from  day  to 
day  the  arrival  of  the  trains,  and  to 
renew  his '  inquiries  respecting  the 
consignment,  seems  to  me  to  be  im- 
posing a  bui'den  upon  him  without  in 
the  least  relieving  the  carrier.  ,  For  it 
can  hardly  be  doubted  that  it  would 
be  less  burdensome  to  the  carrier  to 
be  required  to  give  notice  than  to  be 
subjected  to  the  numberless  inquiries 
and  examinations  of  his  books  which 
would  otherwise  be  necessary,  espe- 
cially at  important  points. 

"The  rule  that  the  hability  of  the 
carrier  shall  continue  until  the  con- 
signee has  had  reasonable  time,  after 
notification,  to  take  away  his  goods, 
is  traceable  to  certain  English  decis- 
ions having  reference  to  carriers  by 


ttnct  employment  In  lieu  of  deliv- 
ery, therefore,  the  cai-rier  is  allowed 
to  discharge  himself  of  his  extraor- 
dinary liability  by  notifying  the  con- 
signee of  the  receipt  of  the  goods, 
who  is  then  expected,  in  accordance 
with  what  is  almost  a  univei-sal  cus- 
tom, to  remove  them  himself.  It  is 
insisted,  however,  that  this  rule,  so 
far  as  it  can  be  considered  as  estab- 
lished by  authority,  is  applicable 
only  to  carriers  who  have  no  ware- 
houses of  their  own,  but  make  the 
wharf  or  platform  their  place  of  de- 
Uveiy,  and  who,  therefore,  never 
become  warehousemen,  and  are  held 
to  a  continued  liability  as  carriers  as 
the  only  mode  of  insuring  watch  and 
protection  over  the  goods  until  the 
owner  can  have  opportunity  to  re- 
ceive them.  This  distinction  would 
not  seem  to  be  entirely  without  force, 
and  would  seem  to  be  acted  upon  in 
one  state  at  least  Compare  Scholes 
V.  Ackerland,  14  lU.  474,  and  Craw- 
ford V.  Clark,  15  id.  561,  with  Rich- 
ards V.  M.  S.  &  N.  I.  R.  R.,  30  id.  404, 
and  Porter  v.  Same,  20  id.  407.  See, 
also,  Chicago  &  R.  L  R.  R.  Co.  v. 
Warren,  16  id.  503,  where  a  railroad 
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•warehousemen  without  notice  to  the  consignee.  Ifotice,  it  is 
there  held,  is  necessary  to  effect  this  change  of  character  and 
liability ;  and  after  such  notice,  if  the  consignee  fails  to  call 
for  the  goods  within  a  reasonable  time,  the  carrier  becomes, 


company  was  held  to  the  same  meas- 
ure of' responsibiUty  as  a  can-ier  by 
water,  where  the  property  carried, 
instead  of  being  placed  in  their  ware- 
house, was  left  outside. 

"But  it  may  well  be  doubted 
whether  the  distinction  rests  upon 
sufficient  reasons.  The  man  who 
sends  his  goods  by  railroad,  and  who 
desires  to  receive  them  as  soon  as 
they  reach  their  destination,  has  com- 
monly no  design  to  employ  the  rail- 
road company  in  any  other  capacity 
than  that  of  carrier.  If  any  other  rela- 
tion than  that  is  formed  between  them, 
it  is  one  that  the  law  forms  upon  con- 
siderations springing  from  the  usages 
of  business,  and  haviug  reference  to 
the  due  protection  of  the  interests  of 
both.  The  owner  wants  storage  only 
until  he  can  have  time  to  remove  the 
goods,  and  the  warehousing  is  only 
incidental  to  the  carriage.  Payment 
for  the  transportation,  is  payment 
also, for  the  incidental  storage.  The 
owner  has  been  willing  to  trust  the 
company  as  carriers  because  the  law 
makes  them  insurers;  but  he  might 
not  be  willing  to  trust  them  as  ware- 
housemen, under  a  liability  so  greatly 
quahfied  and  in  a  trast  which  implies 
generally  a  considerable  degree  of 
personal  conMence ;  as  what  he  de- 
sires is,  not  to  have  the  goods  remain 
in  store,  but  to  receive  them  person- 
ally as  soon  as  they  can  be  carried ; 
and  as  the  raih-oad  company,  if  they 
had  no  warehouse,  would  continue 
to  be  liable  as  carriera  until  the  lapse 
of  a  reasonable  time  after  notiflca- 
tlon,  it  would  seem  that  if  the  com- 
pany can  claim  any  exemption  from 
,their  liability  as  insurers,  it  must  be 
upon  the  ground  tliat  the  erection  of 


warehouses  is  for  the  benefit,  not  of 
the  company,  but  of  the  public  doing 
business  with  them,  and  to  facilitate 
dehvery.  But  this,  as  it  appears  to 
me,  would  be  taking  a  very  partial 
and  one-sided  view  of  the  pui-pose  of 
these  sti'uctures. 

"If  the  road  has  no  warehouse, 
the  cars  must  remain  standing  upon 
the  ti-ack  until  the  owner  can  come 
and  receive  his  goods;  or  if  they  are 
unloaded,  the  company  must  not 
only  establish  a  watch  to  prevent 
thefts,  but,  at  their  peril,  must  pro- 
tect against  injury  by  the  elements. 
Landing  the  goods  on  the  platform, 
it  is  agreed  on  all  hands,  does  not 
alone  discharge  the  carrier.  And  it 
seems  to  me  that  a  consideration  of 
the  immense  carrying  trade  of  the 
country  will  force  one  to  the  conclu- 
sion that  it  cannot  possibly  be  either 
properly,  expeditiously  or  profitably 
done  except  with  the  conveniences 
afforded  by  railroad  warehouses, 
which  afford  the  easiest,  cheapest  and 
most  effective  means  by  which  car- 
riers are  enabled  to  protect  them- 
selves against  losses  in  that  capacity. 

"  As  to  the  great  centers  of  com- 
merce, it  would  be  impossible  to 
transact  the  amount  of  business  now 
done  if  the  cars  must  stand  upon  the 
track  until  the  goods  carried  can  be 
delivered  from  thence  to  the  con- 
signees. Unloading  them  in  immense 
quantities  upon  open  platforms 
would  expose  tliem'  to  destruction. 
At  the  less  important  points  the 
same  thing  is  true,  but  in  less  degree. 
It  would  seem,  therefore,  looking 
only  to  the  interest  of  tlie  carriers, 
that  the  reasons  which  require  the 
construction  of  warehouses  are  im* 
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as  to  them,  a  warehouseman  merely.'  And  it  is  to  be  gathered 
from  the  eases,  that  it  is  the  universal  course  of  business  there, 
with  this  class  of  carriers,  either  to  deliver  personally,  or  to  send 
to  consignees  what  are  there  denominated  advice  notes,  inform- 

perative.  Only  by  means  of  them 
can  they  keep  their  tracks  clear  for 
trains,  or  protect  against  the  destruc- 
tion of  goods  of  which  they  are  in- 
surers. And  wherever  the  business 
is  large,  warehouses  ara  required  also 
to  epable  the  oouipanies  to  carry  out 
a  system  of  separation  and  classifica- 
tion of  goods  received,  without  which 
it  would  be  quite  impossible  to  con- 
duct the  business  with  facility  or 
profit  The  warehouses  are  also  ab- 
solutely essential  in  connection  with 
the  receipt  and  dispatch  of  goods  to 
be  sent  from  each  point,  and  in  re- 
spect to  which  the  railroad  company 
are  unquestionably  liable  as  carriers 
from  the  time  of  their  receipt.  In 
every  view,  therefore,  they  seem  in- 
indispensable  to  the  business  of  the 
carrier ;  and  being  constructed  with 
reference  to  it,  they  are  properly 
nothing  more  than  an  extension  of  the 
platforms  upon  which  the  companies 
receive  and  deUver  goods,  with  walls 
and  roofs  added  to  facUitate,  guard 
and  protect  against  injuries  by  the 
elements. 

"  The  interest,  on  the  other  hand, 
which  the  consignee  has  in  the  ware- 
house is  much  less  direct  and  im- 
portant Ii  may  facilitate  the  deliv- 
ery of  goods,  but  the  carrier  is  liable 
if  he  fail  to  deliver  in  a  reasonable 
time.  The  risk  of  loss  and  injury 
wiU  be  less,  but  against  these  the  car- 
rier insures.  In  no  proper  sense  can 
the  warehouse  be  said  to  be  for  his 
accommodation;  and  if  the' Obliga- 
tions of  the  earner  to  him  are  to  be 
diminished  by  its  erection,  he  might 
■well  prefer   that  it  should  not  be 


buUt  The  rule  which  changes  the 
carrier  into  a  warehouseman  against 
the  will  of  the  owner  of  the  property, 
on  the  ground  solely  that  he  has 
erected  convenient  structures  for  the 
storage,  but  which  structures  are  ab- 
solutely essential  to  his  business  as 
carrier,  seems  to  me  to  be  a  depart- 
ure from  the  rule  of  the  common 
law,  upon  reasons  which  do  not  war- 
rant it  It  is  a  rule  which  allows  the 
insurer  to  absolve  himself  from  obli- 
gations to  the  insured,  by  supplying 
himself  with  conveniences  for  the 
transaction  of  his  business  with  the 
m'eans  of  protection  against  loss  and 
damage. 

"A  critical  examination  of  the  cases 
on  this  subject  would  scai-cely  be  use- 
ful. As  they  cannot  be  reconciled, 
the  court  must  follow  its  own  rea- 
sons. 

"I  am  unable  to  discover  any 
ground,  which  to  me  is  satisfactory, 
on  which  a  common  carrier  of  goods 
can  excuse  himself  from  personal 
delivery  to  the  consignee,  except  by 
that  which  usage  has  made  a  substi- 
tute. To  require  him  to  give  notice 
when  the  goods  are  received,  so  that 
the  consignee  may  know  when  to 
call  for  them,  imposes  upon  him  no 
unreasonable  burden.  If,  by  under- 
standing with  the  consignee,  the 
goods  were  to  remain  in  store  for  a 
definite  period,  or  until  he  should 
give  directions  concerning  them,  the 
rule  would  be  diflferent,  because  the 
relation  of  warehouseman  would  then 
be  established  by  consent.  In  the  ab- 
sence of  such  understanding,  sound 
policy,  I  think,  requires  the  carrier 


iMtoheU  V.  The  Railwajr  Co.,  10  L.  B.  Q.  B.  256. 
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ing  them  of  the  arrival  of  the  goods ;  and  that  until  this  is 
done,  the  company  remains  subject  to  the  liability  of  a  com- 
mon carrier.  ' 

§  375.  Mode  or  place  ofdelwery  mayie  estdblisliedhf  usage. 
Kailroad  companies,  in  common  with  all  carriers,'  may  be  ex- 
cused from  a  strict  compliance  with  legal  requirements,  in 
the  manner  and  other  circumstances  of  delivery,  by  an  estab- 
lished and  known  usage  of  their  own,  with  reference  to  which 
the  contract  for  carriage  must  be  supposed  to  have  been  en- 
tered into.  As  where  goods  were  sent  to  a  way  station,  at 
which  it  was  known  to  the  shipper  the  road  had  no  warehouse, 
but  had  long  been  in  th'e  habit  of  putting  ofE  the  goods  upon 
a  platform  for  consignees,  who  were  expected  either  to  be 
present  to  receive  them  or  to  come  for  them  immediately  after 
their  arrival,  and  it  was  shown  that  the  plaintiff,  who  had 
sued  the  company  for  the  loss  of  his  goods,  put  off  in  this 
planner  and  without  notice  to  him,  had  frequently  received 
goods  delivered  in  this  way,  and  was  weU  aware  of  the  custom, 
it  was  held  that  the  company  was  protected  from  liability  by 
reaison  of  the  usage,  the  loss  having  occurred  through  the  delay 
of  the  plaintiff  in  sending  for  the  goods ;  and  the  principle  of 
the  cases  already  referred  to,  as  to  the  effect  of  usagein  con- 
trolling the  manner  of  delivery  by  other  carriers,^  was  said  to 
be  equally  applicable  to  railroad  companies.^ 

to  be  held  liable  as  such  until  he  has  tracts,  book  ni,  chapter  XT,  where 
notified  the  consignee  that  the  goods  the  opinion  is  expressed  that  notice 
are  received.  If  the  nature  of  the  bail-  should  be  required  in  such  cases,  and 
ment  then  becomes  changed  through  that  so  positively  that  "  no  usage 
the  neglect  of  the  consignee  to  re-  against  it  should  be  permitted  to  con- 
move  the  goods,  it  will  be  by  his  im-  trol  the  law,  at  least  not  unless  it 
plied  assent.  Such  a  rule  is  just  to  were  quite  universal  and  well  Known 
both  parties  and  burdensome  to  to  alL"  See,  also,  Chicago,  etc.  R  E. 
neither ;  and  it  will  tend  to  prompt-  u  Scott  42  111.  133,  in  which  Breese,  J., 
ness  on  tlie  part  of  carriers  iu  giving-  admits  that  the  more  correct  rule 
the  notices,  which,  whether  compul-  would  be  to  require  notice  to  be  given, 
sory  or  not,  are  generally  expected  but  states  it  to  be  too  well  established 
from  them."  And  see  Tanner  v.  Rail-  otherwise  in  that  state  to  be  changed, 
road,  58  Penn.  St  411,  in  which  the  And  see  Stoiy  on  Baa  §  543. 
learned  judge  who  delivered  the  opin-  ^Ante,%  343. 
ion  of  the  court  declai-es  that  the  cor-  2  McMasters  v.  Eaflroad,  69  Penn. 
rect  rule  is  to  require  notice  by  raU-  St  374  See,  also,  as  to  sufficiency  of 
road  companies  of  the  aiTival  of  the  delivery  by  usage  or  contract,  Pindell 
goods.    See,  also,  3  Parsons  on  Con-  v.  Railway  Co.,  34  Mo.  Ap.  675 ;  South, 
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§  376.  What  is  reasonable  time  for  removal. —  "What  length 
of  time  will  be  considered  reasonable  for  the  removal  of  the 
■goods,  at  the  expiration  of  which  the  carrier  will  be  regarded 
as  holding  them  as  warehouseman,  when  such  reasonable  time 
i§  allowed  the  consignee,  it  is  said,  cannot  be  determined  by 
any  fixed  or  definite  rule,  but  must  depend  in  a  great  measure 
upon  the  circumstances  of  each  case.  When  the  .facts  are 
agreed  upon  or  undisputed,  it  becomes  a  question  to  be  deter- 
mined by  the  court  as  one  of  law ;  but  where  they  are  disputed 
and  unsettled,  the  question  must  be  submitted  to  a  jury.' 

§  377.  Situation  or  condition  of  consignee  immaterial. —  It  is 
said,  however,  that  no  indulgence  will  be  given  to  the  con- 
signee by  reason  of  the  circumstances  of  his  condition  or  sit- 
uation, which  may  make  delay  in  the  removal  of  the  goods 
unavoidable  on  his  part ;  nor  will  the  distance  at  which  he 
may  reside  or  have  his  place  of  business  from  the  place  of 
their  deposit  be  taken  into  consideration ;  but  he  will  be  re- 
quired to  remove  them  with  the  same  expedition  as  though  he 
lived  in  the  vicinity  of  the  warehouse.^  In  other  words,  the 
time  within  which  the  consignee  is  required  to  remove  the 
goods  will  not  be  made  to  vary  with  his  distance,  convenience 
or  necessities,  but  only  such  time  will  be  allowed  as  would  en- 
able him,  if  living  in  the  vicinity  of  the  place  of  delivery,  to 
remove  them  in  the  ordinary  course  and  in  the  usual  hours  of 
business.  He  must,  moreover,  proceed  to  remove  the  goods 
with  diligence  after  he  is  informed  of  their  arrival,  and  must 
provide  himself  with  ample  means  for  doing  so.  In  Hedges 
v.  The  Eailroad,'  goods  arrived  for  the  plaintiffs  early  in  the 
morning.  They  received  notice  of  the  fact  an  hour  or  two 
later  on  the  same  day,  and  gave  directions  to  their  carman  to 
go  for  and  bring  them  from  the  depot.  The  carman  brought 
away  one  load,  but  during  the  balance  of  the  day  carted  for 

etc.  R  Co.  V.  Wood,  66  Ala.  167 ;  Drea-  ?  Moses  v.  EaUroad,  33  N;  H.  533 ; 

bach  V.  Railroad  Co.,  57  Cal.  463 ;  The  Wood  v.  Crocker,  18  Wis.  345 ;  Leav- 

Mill  Boy,  4  McCrary,  383 ;  Louisville,  enworth,  etc.  'R.'R.v.  Maris,  16  Kan. 

etc.  R  Co.  V.  Gilmer,  89  Ala.  534;  333;    Derosia  v.  Railroad,  18  Minn. 

Chalk  u  Railroad  Co.,  85  N.  C.  433;  138;  Lemke  v.  Railroad  Co.,  39  Wis. 

Stone  V.  Rice,  58  Ala.  95.  449. 

'Eoth  ■\i.  Railroad,  84  N.  Y.  548;  ^  Supra. 
Hedges  v.  Railroad,  49  id.  323 ;  Lemke 
V.  Railroad;  39  Wis.  449. 
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the  plaintififs  to  other  places  or  remained  idle.  'No  other  direc- 
tions were  given,  and  no  further  effort  was  made  to  remove 
the  goods.  During  the  following  night  the  goods  were  burned' 
without  the  fault  of  the  defendant.  It  was  held  that  the  loss 
must  be  borne  by  the  plaintiffs,  the  defendant's  relation  to  the 
goods  having  become  changed  before  they  were  burned  by  the 
delay  of  the  plaintiffs  in  removing  them.  "  The  plaintiffs  seek 
to  hold  the  defendant,"  say  the  court,  "  to  a  strict  liability  as 
insurer  of  the  goods.  Asking  that  so  rigid  a  rule  be  apphed 
to  the  defendant,  it  is  just  that  the  plaintiffs  in  turn  be  held  to 
prompt  and  diligent  action.  A  consignee  cannot,  after  he  has 
notice  of  the  arrival  for  him  of  property,  defer  taking  it  away 
while  he  tends  to  his  other  affairs.  He  may  not  thus  prolong 
the  time  during  which  the  carrier  shall  remain  liable  as  an  in- 
surer. That  would  be  to  make  the  carrier  a  mere  Convenience 
for  the  consignee,  without  consideration  of  any  kind  to  the 
carrier,  and  yet  resting  under  a  great  risk.  So  much  time  as 
the  consignee,  after  notice,  gives  to  his  other  business,  to  the 
neglect  of  taking  charge  of  his  property  and  removing  it  from 
the  custody  of  the  carrier,  cannot  be  allowed  to  him  in  esti- 
mating what  is  a  reasonable  time  for  him  in  which,  after  no- 
tice of  arrival,  to  take  delivery  of  his  goods.  He  is  riot  to  be 
compelled  to  leave  all  other  business  to  take  his  goods  from 
the  hands  of  the  carrier.  He  may  attend  first  to  whatsoever 
demand  of  his  business  he  deems  the  most  urgent  or  the  most 
profitable ;  but  he  cannot  do  this  at  the  hazard  and  expense 
of  the  carrier.  It  is  the  duty  of  the  carrier  to  give  notice:  of 
arrival;  it  is  the  duty  of  the  consignee,  at  once,  and  with 
diligence,  to  act  upon  this  notice,  and  to  seek  delivery  and  to 
continue  until  delivery  is  complete.  Either  may  neglect  this 
his  duty,  but  then  the  consequence  of  the  neglect  must  be 
borne  by  him." 

§  378.  LiaUlity  of  carrier  pending  removal  —  Liable  as 
wa/reJiouseman.—I)ming  this  reasonable  time  the  liability  of 
the  carrier  remains  unchanged;  but  so  soon  as  it  has  elapsed 
he  no  longer  stands  in  the  relation  of  carrier  to  the  goods, 
but  in  that  of  an  ordinary  bailee  for  hire.^    Though  an  invol- 

1  Tarbell  v.  Shipping  Co.,  110  N.  Y.  v.  Railroad  Ca,  74  Ala.  430 ;  Goold  v. 
.170 ;  National,  etc.  Steamship  Co.  v.  Chapin,  20  N.  Y.  359 ;  Alabama,  etc. 
Smart,  107  Penn.  St  492;  Kennedy    R.  Co.  v.  Kidd,  35  Ala.  309. 
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untary  he  is  not  a  gratuitous  bailee.  He  has  the  right  to 
charge  for  the  storage  and  keeping  of  the  goods  as  ware- 
houseman, for  whatever  length  of  time  they  may  remain  in 
his  custody  after  the  reasonable  opfportunity  has  been  afforded 
to  the  owner  to  remove  them,  in  addition  to  his  compensation 
for  their  carriage.^  The  custody  and  protection  of  the  goods, 
in  his  new  character  as  warehouseman,  is  a  distinct  service 
from  that  of  their  transportation,  which  entitles  him  to  addi- 
tional compensation,  in  consideration  for  which  he  continues 
liable  for  their  safe  keeping  as  the  hired  bailee  of  the  owner.^ 
As  such  bailee  he  is  bound  to  take  ordinary  care  of  the  goods, 
and  if  he  suffers  them  tp  be  damaged  or  lost,  for  want  of  such 
ordinary  care,  or  by  his  failure  to  keep  them  in  a  safe  and 
suitable  place,  or  to  store  them  properly,  he  will  be  liable.' 
If  the  consignee  refuse  to  take  the  goods,  the  carrier  will  be- 
come bailee  for  the  consignor  or  owner,  whoever  he  may  be, 
under  the  same  terms  as  to  liability.*  And  when  he  has  once 
become  the  bailee  of  the  goods  in  the  character  of  warehouse- 
man, his  liability  in  that  character  will  continue  as  long  as  the 
goods  remain  in  his  custody.^ 

§  378a.  Carrier  must  furnish  reasonable  opportunity  and 
facilities  for  getting  goods.^-  So  the  carrier  must  furnish  to 
the  consignee  reasonable  opportunities  and  facilities  for  pro- 
curing the  goods  which  are  to  be  delivered  to  him.  This  duty 
includes,  of  course,  reasonable  access  to  the  depot,  station  or 
warehouse,  and  reasonable  opportunity  and  facilities  for  get- 
ting away  the  goods.*  So  if  the  consignee  is  bound  to  unload 
the  goods  himself  from  the  car,  it  is  the  duty  of  the  carrier  to 
place  the  car  where  it  can  be  unloaded  with  a  reasonable  de- 
gree of  convenience.' 

1  White  V.  Humphrey,  11  Q.  B.  43 ;  Mitchell  v.  Railway  Co.,  10  L.  R  Q.  B. 
Cairns  v.  Robins,  8  M.  &  W.  258.  256. 

2  Cairns  v.  Robins,  swpra. '    ^  *  Independence  Mills  Co.  v.  Railway 
'  Tarbell  v.  Shipping  Co.,  110  N.  T.    Co.,  72  Iowa,  535 ;  East  Tennessee  E. 

170,  and  cases  cited  supra.  Co.  v.  Hunt,  15  Lea,  261. , 

*  Weed  V.  Barney,  45  N.  Y.  344.  '  Independence  MiUs  Co.  v,  EaUway 

» Brown  v.  Railway,  54  N.  H.  535 ;    Co.,  mprou 

Cairns  v,  Robins,  8  M.  &  W.  258; 
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rV.  DELIVERY  BY  EXPRESS  COMPANIES. 

§379.  Express  companies  required  to  malce  personal  de- 
livery.—  Express  companies  may  be  said  to  o"we  their  origin  to 
this  modification  of  the  law  in  regard  to  the  delivery  of  goods 
in  favor  of  water  carriers  and  railway  companies.  Depositing 
in  warehouses,  whether  with  or  without  notice  to  the  con- 
signee or  owner,  with  the  requirement  that  he  should  call  foi* 
them,  was  found  to  be  unsuitable  for  the  carriage  of  small  and 
valuable  parcels,  as  well  as  troublesome  to  the  consignee.  To 
avoid  this  inconvenience,  as  well  as  to  secure  greater  safety  and 
dispatch  in  the  transportation  and  delivery  of  valuable  pack- 
ages, carriers  who  undertook  to  make  delivery  to  the  con- 
signee personally,  although  their  lines  of  travel  might  be 
identical  with  those  of  the  water  carrier  and  the  railroad  car- 
rier, and  even  though  they  might  employ  the  vehicles  of  these 
carriers  to  effect  the  transportation,  became  necessary.  This 
necessity  was  supplied  by  what  are  known  in  this  country  as 
express  companies,  which  undertake  to  carry  goods  of  that 
class,  and  to  make  a  personal  delivery  of  them  to  ,the  con- 
signee ;  and  to  this  public  profession  they  are  held  by  the  law 
with  great  strictness.^ 

§  380.  Personal  delwery  excused  at  small  stations. —  Their 
right,  however,  to  dispense  with  the  requirement  of  a  delivery 
to  the  consignee  personally,  and  to  change  the  character  in 
which  they  hold  the  goods  from  that  of  carriers  to  warehouse- 
men, by  giving  notice  to  the  consignee,  and  allowing  reason- 
able time  to  call  for  them,  at  unimportant  way-stations  of  the 
railways  upon  which  they  transport  goods,  has  been  recog- 
nized in  some  of  the  cases.  But  it  is  said  that  this  privilege 
will  be  confined  to  the  delivery  of  goods  by  them  at  places  at 
which  their  business  is  so  small  as  not  to  justify  the  employ- 
ment of  messengers  or  delivery  agents  or  wagons,  that  it  must 
be  in  conformity  with  a  usage  in  reference  to  which  it  must 

1  Baldwin  «.  American  Express  Co.,  280;  Witbeck  v.  Holland,  45  N.  Y. 

23  111.  197 ;  American  Union  Express  13 ;  55  Barb.  443 ;  Southern  Express 

Co.  V.  Wolf,  79  id.  430 ;  American  U.  Co.  v.  Ai-mstead,  50  Ala,  850 ;  Ameri- 

Express  Co.  v.  Schier,  55  id.    140;  can  Express  Co.  w  Robinson,  72  Pem. 

Marshall  v.  American  Express  Co.,  7  St.  274;  Union  Exp.  Ca  v.  Ohleman, 

Wis.  1 ;    Sullivan  v.  Thompson,  99  92  Penn.  St  323 ;  Bennett  v.  Express 

Mass.  259;  Packard  v.  Earle,  118  id.  Cc,  12  Oreg.  49. 
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be  supposed  the  parties  contracted,  and  that  prompt  notice 
must  be  given.' 

§  381.  Row  far  usage  may  affect  duty. —  Whether  the  usage 
and  custom  of  such  companies  can  be  relied  upon  by  them  as 
an  excuse  for  omitting  a  delivery  personally  to  the  consignee, 
under  particular  circumstances  and  in  certain  cases,  to  the 
same  extent  as  by  other  carriers,  is  not  well  settled.  The  cases 
show  that  the  courts  are  somewhat  adverse  to  making  excep- 
tions in  their  favor  as  to  this  duty  upon  that  ground,  though 
they  have  been  sometimes  allowed  to  rely  upon  it.  Where  de- 
livery was  made  to  the  clerk  of  a  government  bakery  of  an 
ordinary  |)ackage,  consigned  to  on,e  of  the  employees,  by  an 
express  company,  it  was  held  that  the  carrier  was  justified  by 
the  usage  and  custom  in  such  cases  in  making  the  delivery 
in  this  manner.  But  it  was  afterwards  decided  by  the  same 
court  that  a  delivery  by  such  a  X3arrier  to  a  station  agent  or 
switchman  of  the  jailroad  at  a  way-station,  where  the  amount 
of  business  done  by  the  carrier  was  very  small,  and  where  no 
messenger  had  ever  been  employed  by  it,  could  not  be  defended 
upon  the  ground  of  the  usage  of  the  company,  and  of  all  other 
express  carriers,  so  to  deliver  the  goods  and  notify  the  con- 
signee. It  was  said  that  such  usage  was  local  in  its  application 
and  character,  and  confined  to  this  station,  and  that  unless  it 
was  shown  that  the  plaintiff  knew  of  the  custom  when  he  made 
the  contract,  he  could  not  be  held  bound  by  it ;  and  the  latter 
case  was  held  to  be  clearly  distinguishable  from  the  former.^ 
And  where  an  express  carrier  put  off  a  package  upon  the  plat- 
form of  a  station  at  which  it  had  no  messenger  or  agent,  and 
no  warehouse,  and  only  carried  the  package  at  the  solicitation 
of  the  plaintiff's  agent,  who  knew  these  facts,  to  a  consignee 
who  had  before  received  goods,  delivered  at  the  same  station 
in  the  same  manner,  it  was  held  that '  it  could  not  rely  upon 
usage  as  a  defense,  when  sued  for  the  loss  of  the  package. 

§  382.  Same  subject. —  But  it  has  been  held  that  a  custom  of 
an  express  carrier  to  deliver  to  the  president  of  a  coUege, 
packages  sent  to  the  students,  might  be  relied  upon  as  a  justi- 

'  Baldwin  v.  Express  Co.,  supra;    Co.,  38  111.  503;   Haslam  v.  Adams 
American    Express   Co.    v.    Schler,    Express  Co.,  6  Bosw.  235. 
^pra;  Gulliver  v.  Adams  Express        i:  Sullivan  v.  Thompson,  99  Mass. 

259 ;  Packard  v.  Earle,  113  Mass.  380. 
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fication  of  such  a  delivery  in  a  suit  for  a  loss.^  And  a  usaga 
in  delivering  packages  to  a  bank  after  banking  hours  has  also 
been  considered  available  for  the  defense  of  the  express  com- 
pany when  it  was  sued  for  the  loss  of  the  packages,  after  its 
tender  and  refusal,  because  not  offered  within  such  hours  and 
in  the  absence  of  the  cashier  of  the  bank,  because,  it  was  said,, 
if  it  had  been  the  habit  of  the  bank  to  receive  such  packages 
from  the  carrier  on  its  arrival,  it  was  very  proper  for  the  jury 
to  consider  it  in  reference  to  the  question  whether  the  pack- 
age was  tendered  at  a  reasonable  time.^  But  where  the  ex- 
press carrier  undertook  to  deliver  a  heavy  box  for  the  plaintiff,. 
Avho  lived  in  the  fourth  story  of  a  building,  by  placing  it 
within  the  outside  door  of  the  building  at  the  foot  of  the 
stairs,  and  notifying  a  boy  whom  he  found  in  the  office,  the 
plaintiff  not  being  in,  and  attempted  to  justify  such  delivery, 
when  sued  for  its  loss,  upon  the  ground  of  usage,  his  defense 
was  held  to  be  unavailable,  especially  as  the  usage  was  not  con- 
clusively proven,  and  it  was  said  that  the  law  was  exceedingly 
jealous  of  any  innovation  upon  the  responsibility  of  carriers,, 
and  that  the  express  business,  most  of  all,  required  that  even 
the  most  uniform:  and  constant  dereliction  of  duty,  however 
successful,  should  not  enable  express  carriers  to  evade  liability 
for  a  lost  package  committed  to  their  care,  by  getting  up  a. 
usage.' 

V.  VARIOUS  INCIDENTS  OF  DELIVERY. 

§  383.  Whether  carrier  hound  to  make  a  personal  delivery, 
must  give  notice  of  a  refusal  of  the  goods  hy  the  consignee.— 
It  has  been  frequently  determined  that  if  the  express  carrier 
tender  the  goods  to  the  consignee,  and  they  are  refused,  the 
carrier  will  from  that  time  hold  them  in  the  character  of 
warehouseman ;  and  if  he  store  them  safely  with  some  third 
person,  it  would  seem  that  his  liabihty  is  completely  at  an  end. 
"Whether,  in  the  case  of  such  refusal,  and  warehousing,  it  be- 
comes his  further  duty  to  notify  the  consignor,  is  a  question 
upon  which  the  cases  are  in  conflict.    It  has  been  said  that 

1  Southern  Express  Co.  v.  Everett,    Co.,  7  Wis.  1.    See,  also,  Stimson  v. 
37  Geu  688.  Jackson,  58  N.  H.  138. 

2  Marshall  v.  Tlie  American  Express       s  Haslam  v.  Adams  Express  Ca,  & 

Bosw.  235. 
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there  is  no  rule  of  law  which  requires  the  carrier  to  give  such 
notice  in  ordinary  cases ;  that  the  liability  for  a  failure  to  give 
it  could  only  arise  where  such  failure  would  be  evidence  of 
gross  negligence  in  discharge  of  the  duty  to  protect  the  prop^ 
erty  in  his  custody,  and  that  the  fact  that  the  property  was 
liable  to  depreciate  in  value  by  the  fluctuation  of  the  market 
price  will  not  take  the  case  out  of  the  general  rule.  This  was 
held  in  a  case  the  facts  of  which  were,  that  the  express  car- 
rier had  carried  the  goods  to  destination,  and,  having  offered 
them  to  the  consignee,  who  refused  to  pay  for  and  take  them, 
had  stored  them,  without  giving  notice  to  the  consignor.  They 
remained  in  store  for  nearly  a  month,  during  which  time,  as 
was  claimed  by  the  consignor,  he  was  ignorant  of  the  fact 
that  they  had  been  refused,  and  the  goods  depreciated  greg.tly 
in  market  value.  This  being  the  view  taken  of  the  law  upon 
the  subject,  it  was  held  that  the  plaintiff  could  not  recover ;  * 
and  the  decision  in  this  case,  upon  the  question  of  the  obliga- 
tion of  the  carriei;  to  give  notice  to  the  consignor,  under  such 
circumstances,  seems  to  be  supported  by  a  number  of  cases.^ 
§384.  Same  siibject — Who  to  ie  deemed  the  owner. —  But 
the  better  opinion  would  seem  to  be  that  the  carrier  would  b6 
bound  to  presume,  from  such  refusal,  that  the  consignor  was 
still  the  owner  of  the  goods,  and  that,  to  relieve  himself  from 
his  responsibility  as  carrier,  it  wpuld  be  necessary  for  him  to 
store  them,  either  in  his  own  warehouse  or  with  some  respon- 
sible warehouseman,  and  give  notice  of  the  fact  to  such  con- 
signor or  owner.  If,  however,  the  consignee  be  the  owner, 
the  notice  of  the  storing  of  the  goods,  if  they  are  not  retained 
by  the  carrier  in  his  own  warehouse,  should  be  given  to  him, 
so  that  he  may  know  where  to  call  for  them  if  he  should  so 
wish.^  Accordingly,  where  goods  were  intrusted  to  an  express 
carrier,  with  instructions  to  collect  the  price  of  them  upon 
dehvery,  it  was  held  to  be  liable  for  their  loss  by  depreciation 
in  value,  the  goods  having  been  kept  by  the  carrier  at  the 
place  of  destination,  without  notice  to  the  consignor,  for  nearly . 

'  Bremer  v.  The  Southern  Express  v.  Steamboat  Co.,  49  id  443 ;  Neal  v. 
Co.,  6  Cold.  356.  EaOroad,  8  Jones  (Law),  483. 

^  Mayell  v.  Potter,  3  Johns.  Cas.  371 ;  s  The  Eddy,  5  Wall.  481 ;  The  Green, 
Fisk  u  Newton,  1  Benlo,  45;  Fen-  etc.  Nav.  Co.  v.  Marshall,  48  Ind.  596. 
ner  v.  Railroad,  44  N.  Y.  505;  Zinn 
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a  month  after  they  had  been  tendered  to  the  consignee,  and 
not  taken  by  him,  because  he  was  not  then  prepared  to  pay 
for  them,  although  he  had  several  times  promised  to  call  and 
pay  for  them.^ 

§  385.  Same  subject  —  Sow  when  goods  a/re  not  to  he  delm- 
ered  until  paid  for. —  But  it  has  been  held  that  if  the  carrier 
is  instructed  not  to  deliver  the  goods  until  they  are  paid  for, 
and  the  consignee,  instead  of  refusing  to  take  them,  prpmises 
to  pay  for  and  take  them  within  a  few  days,  and  requests  the 
carrier  to  keep  them  for  him  until  he  is  ready  to  pay  for  them, 
the  carrier  becomes  a  warehouseman  of  the  goods ;  and  if  they 
are  destroyed  while  so  held,  without  any  fault  or  negligence 
of  his,  he  will  not  be  liable,  although  he  has  given  no  notice 
of  the  fact  to  the  consignor.  The  custom  of  carriers,  how- 
ever, in  San  Francisco,  which  was  the  place  of  delivery,  in  ex- 
tending the  time  for  the  reception  of  goods,  and  the  distance 
and  the  length  of  time  which  would  have  been  required  to 
communicate  notice  to  the  consignor,  who  resided  in  the  city 
of  New  York,  were  considered  as  having  an  important  bear- 
ing in  the  case.^ 

§386.  Same  subject — Sow  wJien  consignee  absent  or  not 
found. —  The  effect  will  be  the  same  upon  the  liability  of  the 
carrier  if  the  consignee  be  absent,  or  after  reasonable  diligence 
cannot  be  found.  It  is  the  duty  of  the  consignee  to  be  on  hand 
and  ready  to  receive  the  goods.  He  cannot  absent  himself, 
and  thus  put  it  out  of  the  power  of  the  carrier  to  make  a  de- 
livery to  him,  and  hold  him  during  his  absence  to  the  ex- 
traordinary care  of  the  goods  required  of  the  carrier.  If, 
therefore,  he  be  absent  when  the  carrier  is  ready  to  deliver 
the  goods,  and  has  left  no  agent  known  to  the  carrier  to  whom 
delivery  can  be  made  for  him,  or  to  whom  notice  can  be  given 
of  their  a,rrival,  the  carrier  becomes  at  once  a  mere  warehouse- 
man of  the  goods.' 

§  387.  Same  subject. —  In  such  ca^es,  as  well  as  when  the 
consignee  has  refused  to  take  the  goods,  if  the  carrier  know 

1  American,  etc.  Express  Co.  v.  1;  ClendanielnTuckermaa.lTBaib. 
Wolf,  79  111.  430.  184 ;  Roth  v.  Railroad,  34  N.  Y.  548; 

2  Weed  V.  Barney,  45  N.  Y.  344.  Alabama,  etc.  R.  R  «.  Kidd,  35  Ala. 
'  Adams  Ex.  Co.  v.  Darnell,  31  Ind.    209. 

?0 ;  Marshall  v.  Am.  Ex.  Co.,  7  Wis. 
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that  they  still  belong  to  the  consignor,  from  being  so  informed 
or  from  any  circumstance  which  should  bring  the  fact  to  his 
knowledge,  as,  for  instance,  if  he  is  instructed  not  to  deliver 
the  goods  until  the  price  is  paid,  or  other  terms  complied 
with,  he  should,  upon  being  unable  to  find  the  consignee,  after 
reasonable  efforts  to  do  so,  or  upon  ascertaining  his  absence, 
give  notice  to  the  consignor  or  other  owner,  if  he  is  known. 
The  carrier,  however,  has  always  the  right  to  presume  that 
the  goods  belong  to  the  consignee  unless  he  is  otherwise  in- 
formed, or  is  bound  to  infer  otherwise  from  the  circumstances. 
And  if,  in  the  absence  of  such  inforination  or  circumstances, 
he  store  the  goods  for  the  absent  or  unknown  consignee,  with- 
out notice  to  the  consignor,  it  would  seem  that  he  ought  not 
to  be  held  liable  for  any  loss  which  may  arise  from  its  not 
being  given.  For  any  delivery  which  discharges  the  carrier, 
as  between  himself  and  the  consignee,  is  good  as  against  the 
consignor,  unless  the  carrier  is  advised  that  the  goods  still  be- 
long to  th,e  latter.' 

§  388.  Same  subject — Duty  arises  only  when  iound  to  make 
personal  delivery  or  to  give  notice  of  arrwal. —  The  duty  to 
give  notice  to  the  consignor  or  owner  of  the  goods,  in  case  of 
their  refusal  by  the  consignee,  or  when  he  is  absent  or  cannot 
be  found,  can  arise  only  when  the  carrier  is  required  to  make 
a  personal  delivery  or  to  give  notice  to  the  consignee  of  their 
arrival.  It  has  no  application,  therefore,  to  railroad  com- 
panies, when  they  are  only  required  to  deposit  the  goods  in 
their  warehouses  to  await  the  call  of  the  consignee,  without 
notice  to  him,  which,  as  we  have  seen,  is  all  that  is  generally 
required  of  such  companies.  Their  whole  duty  as  carriers  is 
performed  as  soon  as  this  is  done,  and  the  failure  as  ware- 
housemen to  give  such  notice  would  not  be  such  negligence  as 
to  make  them  liable  in  that  character  for  any  loss  which  might 
he  thereby  occasioned.-  It  is  also  said  that  when  the  duty 
devolves  upon  the  carrier  to  give  such  notice  to  the  consignor, 
and  the  attempt  is  made  to  hold  him  liable  for  the  failure  to 
perform  it,  it  must  appear,  before  he  wiU  be  made  liable,  that 
the  loss  for  which  the  claim  is  made  upon  him  was  the  consp- 

'  Sweet  V.  Barney,  23  N.  Y.  335.  2  Merchants',  etc.  Co.  v.  Hallook,  64 
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quence  of  his  omission  to  give  the  notice.  If  the  loss  be  at- 
tributable to  a  cause  which  had  no  connection  with  notice  to 
the  owner  and  which  such  notice  would  not  have  prevented, 
it  is  evident  that  the  carrier  should  not  be  held  liable  for  his 
failure  to  give  it.' 

§  389.  The  duty  of  the  carrier  as  to  G.  0.  D.  good^ —  Goods 
are  frequently  sent,  especially  by  the  express  carrier,  with  in- 
structions not  to  deliver  them  until  they  are  paid  f  or.^  In  such 
cases,  it  is  understood  that  the  payment  of  the  price  and  the 
delivery  of  the  goods  are  to  be  concurrent  acts.  The  carrier 
who  accepts  the  goods  with  such  instructions  undertakes  that 
they  shall  not  be  delivered  unless  the  condition  of  payment 
be  comphed  with,  and  becomes  the  agent  of  the  shipper  of 
the  goods  to  receive  such  payment.  He  therefore  undertakes, 
in  addition  to  his  duties  as  carrier,  to  coUect  for  the  consignor 


1  Weed  V.  Barney,  45  N.  Y.  344 

2  Goods  accompjanied  with  such  in- 
structioDS  to  the  carrier  have  oh- 
tained  the  name,  in  commercial  par- 
lance, of  0.  O.  D.  goods,  or  are  said 
to'  be  sent  C.  O.  D.,  because  they  are 
usually  marked  with  those  letters. 
They  mean  simply  "  collect  on  de- 
livery," and  the  acceptance  of  goods 
thus  marked  by  the  carrier  generally 
imports  an  undertaking  on  his  part 
that  he  wiU  not  dehver  to  the  con- 
signee until  the  collection  is  made. 
The  meaning  of  the  letters,  when 
they  are  indorsed  upon  packages, 
and  the  attempt  is  made  to  hold  the 
carrier  as  upon  a  contract  growing 
out  of  such  a  symbohc  mark,  must 
be  explained  by  evidence.  Courts 
wiU  not  take  judicial  notice  of  their 
meaning.  In- the  case  of  The  Amer- 
ican Express  Co.  v.  Lesem,  39  IlL  313, 
the  following  remarks  wei-e  made  by 
Breese,  J.,  upon  their  meaning  and 
effect :  '•  It  is  proper  here  to  discuss 
the  nature  and  import  of  the  letters 
C.  O.  D.,  as  placed  on  the  receipt  and 
on  the  box  bj  the  express  company. 
Do  they  amount  to  a  contract?  And, 
if  so,  what  is  tlie  extent  of  it?   What 


are  the  liabilities  assumed  by  the 
company,  and  how  can  they  dis- 
charge them?  These  are  interesting 
questions  to  flie  whole  business  com- 
munity, and  deserve  careful  and  full 
investigation,  the  more  especially 
after  the  effort  made  by  this  com- 
pany to  deprive  them  of  any  force  or 
meaning.  The  counsel  treats  them 
as  an  enigma  not  legally  explainable. 
We  are  inclined  to  think  that  if  an 
express  company  or  other  common 
carrier  resort  to  enigmas  in  the  con- 
duct of  their  business,  they  shall  not 
alone  be  permitted  to  afford  the  solu- 
tions. Their  agent  testifies  that  the 
letters  mean  that  the  express  com- 
pany was  to  collect  of  the  consignees, 
on  delivery,  the  amount  due  from 
him  and  marked  on  the  package,  and 
to  return  such  amount  to  the  con- 
signors ;  and  tliis  is  the  experience  of 
the  whole  business  community  em- 
ploying such  an  agency.  The  letters 
are  the  initials,  and  so  understood,  of 
the  words  '  collect  on  delivery ; '  and 
this  undertaking  by  tliose  letters  the 
appellants  assumed,  and  they  must 
be  held  to  a  strict  performance 
thereof." 
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tie  price  of  his  goods:^  This  no  catrier  can  be  compelled  to 
do  unless  it  be  a  customary  part  of  his  business,  or  unless  he 
las,  in  some  way,  held  himself  out  to  the  public  as  willing  to 
undertake  such  service;  and  then,  upon  the  principle  that 
every  man  who  engages  in  a  public  employment  shall  be  re- 
squired  to  act  in  that  employment  according  to  his  public  pro- 
fessions, he  might  be  obliged  to  accept  goods  upon  such  terms 
from  all  who  offered  them. 

§  390.  Same  subject  —  Must  conform  to  instructions  — 
Wrongful  deli/very  ratified. —  However  this  may  be,  when  the 
goods  are  so  received,  the  carrier  is  held  to  a  strict  compliance 
with  such  instructions,  and  if  the  goods  are  delivered  without 
un  exaction  from  the  consignee  of  the  amount  which  the  car- 
rier is  instructed  to  collect,  he  becomes  liable  to  the  consignor 
for  it.  Dehvery  under  such  circumstances,  without  requiring 
such  payment,  has  been-  said  to  be  as  much  a  conversion, 
though  to  the  right  person,  as  if  it  had  been  made  to  the 
wrong  person.^  It  is  the  surrender  by  the  carrier  of  a  security 
for  the  debt,  not  only  without  authority,  but  contrary  to  the 
instructions  of  the  consignor  and  his  own  contract.'  The 
wrongful  delivery  may,  however,  be  ratified  by  the  consignor, 
and  if  ratified  the  carrier  will  be  released.* 

§  391.  Same  duty  —  Duty  to  require  payment  is  based  on 
contract. —  The  obligation  to  require  payment  for  the  goods, 
as  a  condition  of  their  dehvery,  does  not  arise  from  the  im- 
plied duty  of  the  carrier.  It  must  rest  upon  contract,  either 
■express  or  implied  from  the  circumstances.  ISo  doubt,  if 
goods,  so  marked  as  to  clearly  indicate  that  it  was  the  inten- 
tion of  the  consignor  that  they  should  not  be  delivered  with- 
out payment  of  their  price,  be  delivered  to  a  carrier  who  had 

^  In  United   States    Exp.    Co.    v.  2  Murray  v.  Warner,  55  N.  H.  546. 

Reefer,  59  Ind.  363,  itissaid:  "Where  3  Meyer  v.  Lemoke,  31  Ind.  208; 

the  goods  are  marked  'C.  O.  D.,'  the  Feiber  v.  District  Tel.  Co.,  3  N.  Y. 

contract  of  the  comtaon  carrier,  in  SuppL  116. 

connection  therewith,  is  not  only  for  *  Rathbun  v.  Steamboat  Co.,  76  N. 

the  safe  carriage  and  delivery  of  the  Y.  376.    In  this  case  the  carrier  took 

goods  to  the  consignee,  but  he  further  a  check  in  payment,  but  the  check 

tontracts  with  the  consignor  that  he  was  accepted  by  tha  consignor,  who 

■will '  collect  on  delivery '  and  return  sent  it  on  for  collection.    The  taking 

to  the  consignor  the  charges  on  said  of  the  check  was  held  ratified  by  such 

fiooiis-"  acceptance. 
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made  such  collections  a  part  of  Ms  customary  business,  and 
especially  if  lie  had  been  in  the  habit  of  carrying  goods  for  the 
same  consignor  upon  the  same  terms,  it  would  be  held  as  ob- 
ligatory upon  him  to  deliver  only  when  such  payment  was 
made.'  And  such  contract  may  be  verbal,  and  need  not  be 
incorporated  in  the  carrier's  receipt.^  But  if  goods  so  marked 
be  delivered  to  a  carrier  who  never  undertook  to  carry  and 
deliver  upon  such  terms,  no  contract  to  do  so  in  the  particular 
instance  would  arise  or  be  implied.  This  was  decided  where 
a  box,  so  marked,  was  sent  by  a  railroad  company  as  carrier, 
and  it  was  shown  that,  although  the  road  accepted  the  box,  it 
had  not  only  not  been  its  custom  to  coUect  from  the  consignee, 
but  that  it  had  never  done  so.  And  although  the  box  so 
marked  was  directed  to  the  care  of  the  consignee,  and  was  de- 
livered by  the  company  directly  to  the  latter,  upon  his  calling 
for  it,  without  collecting  the  charges  marked  upon  it,  the  road 
was  held  not  liable  for  the  loss  by  this  failure  to  pay  the  con- 
signor his  charges.'  So  where  a  package  was  delivered  to  the 
carrier,  with  an  accompanying  bill  upon  which  was  indorsed 
the  words  "  please  collect,"  it  was  held  that  they  amounted 
only  to  a  request  to  the  carrier,  and  that  his  acceptance  of 
them  did  not  create  a  contract  not  to  deliver  unless  the  price 
was  paid. 

§  392.  So/me  subject — Duty  to  give  consignee  an  opportu- 
mty  to  jpay. —  When  the  carrier  receives  goods  with  such  in- 
structions, and  carries  them  to  their  destination,  if  the  con- 
signee is  not  ready  to  pay  for  them  immediately  upon  their 
being  tendered  to  him,  he  must  retain  them  a  reasonable  time 
to  enable  the  consignee  to  obtain  the  means  to  do  so.  And 
if  the  carrier  return  theni  immediately  upon  a  tender  of  them 
to  the  consignee,  who  declines  to  pay  for  and  take  them,  be- 
cause he  is  not  then  prepared  to  do  so,  but  desires  to  be  allowed 
a  reasonable  time  in  which  to  prepare  himself  to  call  for  them, 
he  will  be  liable  to  an  action  for  damages  by  the  consignee. 
And  this  will  be  so  whether  the  charges  demanded  are  for 

1  Americaa  Express  Co.  v.  Lesem,  those  previously  cited  in  reference  to 
39  Dl.  312.  instructions  to  collect  on  delivery,  the 

2  The  Union,  etc.  R.  E.  «.  Riegel,  73  box  was  marked  "  C.  O.  D."  the  weU- 
Penn.  St.  73.  vmderstood  abbreviation,  and  mean- 

8  Chicago,  eta  R  E.  u.  Merrill,  48  ing  of  course  the  same  thing  as  the 
111.  425.    In  this  case,  as  well  as  in    words  in  full 
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-freight  upon  the  goods  or  for  their  price.'  Though  after  such 
tender,  no  matter  for  what  reason  the  consignee  defers  such 
payment  and  acceptance,  the  carrier  will  hold  the  goods  in  the 
character  of  warehouseman.  •  Nor  is  a  carrier  who  is  bound 
to  make  a  personal  delivery  required  to  offer  the  goods  more 
than  once,  no  matter  what  may  be  the  excuse  for  not  taking 
them.^  But  if  the  consignee  peremptorily  refuse  them,  the 
carrier  would  of  course  be  justified  in  returning  them  immedi- 
ately to  the  consignor.  He  is  not  under  any  obligation  to  do 
so,  however,  in  any  event,  until  he  is  so  instructed.  He  may 
give  notice  to  the  consignor  of  their  refusal,  and  await  his  in- 
structions in  regard  to  them.' 

§  392a.  Same  suhject— BAght  to  recover  goods  delivered  ivitJi- 
out  payment. —  "Where  goods  have  been  sent  forward  upon  the 
condition  that  they  shall  be  paid  for  upon  delivery,  and  they 
are  procured  by  the  consignee  without  payment,  either  through 
the  artifice  of  the  consignee  or  the  negligence  of  the  carrier, 
they  may  undoubtedly  be  recovered  by  the  consignor  or  by 
the  carrier  acting  promptly  and  before  the  rights  of  a  bona 
fide  holder  have  intervened ;  but  where,  by  the  negligence  of 
the  carrier,  goods  contracted  to  be  sold  to  the  consignee  upon 
payment  on  delivery  have  been  delivered  to  the  consignee 
without  payment  and  he  has  sold  them  to  one  Who  purchased 
them  in  good  faith  for  value  and  without  notice,  neither  the 
consignor  nor  the  carrier  can  recover  them  for  su^h  'bona  fide 
purchaser.* 

§  3925.  Soi/me  subject  —  Liability  of  carrier  for  return  of 
money. —  It  would  appear  from  the  authorities,  though  the 
question  seems  never  to  have  been  directly  decided,  that  when 
the  money  is  received  for  the  goods,  which  have  been  sent 
with  the  understanding  that  the  carrier  is  to  collect  for  them 
and  bring  back  the  money,  he  becomes  responsible  for  its  re- 
turn to  the  consignor  as  a  common  carrier  as  soon  as  he  has 
received  it,  whether  he  receives  any  distinct  compensation  for 
carrying  it  or  not.^ 

'  The  Great  Western  R'y  v.  Crouch,  '  See  Adams  Exp.  Co.  v.  McConneU, 
3  H.  &  N.  183.  37  Kan.  338. 

^Storr  V.  Crowley,  McCleL  &  Y.        « Norfolk,    etc.    Railroad    Co.    v. 
129;  Marshall  v.  The  American  Exp.    Barnes,  104  N.  C.  25. 
Co.,  7  Wis.  1.  5  Kemp  v.  Coughtry,  11  Johns.  107, 
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§  393.  The  consignee's  right  to  inspect  the  goods. —  The  con- 
signee is  entitled  to  an  opportunity  to  inspect  the  goods,  and 
this  opportunity  the  carrier  is  bound  to  afford  him,  even 
though  he  may  ha,ve  instructions  not  to  deliver  them  until 


was  a  case  in  -which  the  earner  was 
directed  to  sell  the  goods  and  bring 
back  the  money.  In.  this  case  it  was 
said  that  "  it  can  make  no  difference 
whether  the  return  cargo  is  in  money 
or  goods.  A  person  may  be  a  com- 
mon carrier  of  money  as  well  as  of 
other  property.  Although  no  com* 
mission  or  distinct  compensation  was 
to  be  received  upon  the  money,  yet, 
according  to  the  evidence,  it  appears 
to  be  a  part  of  the  duty  attached  to 
the  employment,  and  in  the  usual 
and  ordinary  course  of  the  business 
when  the  cargo  is  sold  for  cash.  The 
freight  of  the  cargo  is  compensation 
for  the  whole ;  it  is  one  entire  con- 
cern." So  where  the  conti-act  of  the 
earlier  is  that  persons  sending  grain 
over  the  route  are  to  have  the  empty 
bags  returned  without  charge  for 
freight,  it  is  not  to  be  deemed  a  gra- 
tuitous bailment  of  the  empty  bags, 
so  as  to  exempt  the  carrier  from  lia- 
bility for  their  loss.  The  considera- 
tion paid  for  the  carriage  of  the  full 
bags  will  be  considered  as  compensa- 
tion, both  for  the  transportation  of 
the  full  bags  and  the  return  of  the 
empty  ones.  Pierce  v.  The  Milwaukee, 
etc.  E.  R.,  23  Wis.  387.  That  empty 
packages  are  returned  free  of  charge 
is  one  of  the  inducements  held  out 
to  the  public  to  send  full  packages 
by  the  carrier.  Aldridge  v.  The  Rail- 
way Company,  15  Com.  B.  (N.  S.)  582. 
In  both  these  cases  the  carriers  were 
held  liable  as  such  for  the  loss  of  the 
empties  whilst  being  returned  by 
them. 

The  decision  in  Kemp  v.  Coughtry 
does  not  seem,  however,  to  be  ap- 
proved by  Judge  Story.    "But  upon 


the  actual  posture  of  the  facts  in 
that  case,"  says  he  (Bailments,  §  548), 
"  the  very  question  was  whether  the 
specific  money  on  board  was  to  be 
treated  as  cargo,  or  was  to  be  caiTied 
back  for  hire,  and  whether  the  mas- 
ter was  bound  to  carry  back  the  spe- 
cific money  received  by  him  or  was 
only  bound  to  pay  over  and  account 
to  the  shipper  for  the  amount  and 
value  of  the  proceeds  in  any  money 
whatsoever.  Now  it  is  certainly  no 
part  of  the  duty  of  a  common  carrier 
to  sell  goods  and  to  account  for  the 
proceeds.  If  he  sells  it  is  not  as  a 
carrier  but  as  a.factor.  The  owners 
of  the  vessel  may  be  hable  for  his 
acts  as  factors  if  the  course  of  trade 
makes  him  their  agent  in  the  busi- 
ness of  selling.  But  when  there  is  a 
right  dehvery  of  the  goods  at  the 
place  of  destination,  the'  duty  of  the 
carrier  as  such  would  seem  to  cease 
and  the  duty  of  factor  to  commence. 
If  the  specific  money  received,  or  any 
other  goods  bought  with  it,  are  to  be 
returned  in  the  same  vessel  to  the 
original  port,  and  the  freight  paid 
contemplates  that  course  of  trade, 
then,  as  soon  as  the  goods  or  money 
are  put  on  board  for  the  purpose  of 
the  return  carriage,  the  liability  of 
the  carrier  certainly  re-attaches.  But 
the  evidence  in  the  case  went  to 
show,  not  that  there  was  to  be  any 
such  return  of  the  particular  money 
or  goods  in  the  vessel,  but  merely 
that  there  was  a  liability  of  the  mas- 
ter to  account  for  the  proceeds  to 
the  owners  of  the  goods  and  not  to 
the  ovFner  of  the  vessel.  Perhaps  the 
application  of  the  law  to  the  facts, 
rather  than  the  law  itself,  as  laid 
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they  are  paid  for.  The  carrier  may  even  permit  the  consignee, 
upon  depositing  with  him  the  charges  upon  the  goods,  to  take 
them  away,  with  the  understanding  that,  in  case  they  do  not 
answer  to  the  quality  of  the  goods  ordered  by  him.  he  may 


down  in  the  case,  would  deserve  fur- 
ther consideration." 

But  the  principle  upon  which 
Kemp  V.  Coughtry  was  decided  was 
approved  in  Harrington  v.  McShane, 
8  Watts,  443 ;  Taylor  v.  Wells,  3  id. 
65,  and  Emery  v.  Hersey,  4  Greenl. 
407.  In  the  first-named  case  the 
owners  of  a  steamboat,  which  ran 
upon  the  Ohio  rive#,  took  produce  to 
be  carried  and  sold  by  them  for  a 
certain  freight,  and  were  bringing 
back  in  the  same  vessel  the  money 
for  which  it  had  sold,  when  the  ves- 
sel and  money  were  accidentally  de- 
stroyed by  fire,  which  was  exactly 
the  same  case  as  Kemp  v.  Coughtry, 
except  that  in  the  latter  case  the 
money  was  lost  by  robbery.  The 
owners  of  the  boat  were  held  liable 
for  the  money  as  carriers.  "The 
question  of  the  defendants'  responsi- 
bility in  the  present  case,"  said 
Sergeant,  J.,  "  depends  on  the  char- 
acter in  which  they  held  this  money 
when  the  loss  occurred.  If  they 
were  merely  factors,  they  are  not 
responsible ;  if  they  were  mere  car- 
riers, the  reverse  must  be  the  case. 
Had  the  flour  been  lost  on  the  de- 
scending voyage  by  a  similar  acci- 
dent, there  could  be  no  doubt 
whsitever  of  the  defendants'  liability ; 
they  were  certainly  transporting  it 
in  the  character  of  carriers.  On  their 
arrival  at  the  port  of  destination  and 
landing  the  flour  there,  this  charac- 
ter ceased  and  the  duty  of  factor 
commenced.  When  the  flour  was 
sold  and  the  specific  money,  the  pro- 
ceeds of  the  sale,  separated  from 
other  moneys  in  the  defendants' 
hands  and  set  apart  for  the  plaintiffs, 


was  on  its  return  to  them  by  the 
same  boat,  the  character  of  carrier 
re-attached."  The  other  cases  cited 
were  substantially  the  same  and  were 
decided  in  the  same  way. 

The  question  as  to  the  character  in 
which  the  carrier  holds  the  money 
which  he  has  collected  on  C.  O.  D. 
consignments,  in  the  performance  of 
his  duty  to  return  it  to  the  former 
owner  of  the  goods,  has  several  times 
arisen  in  courts  of  admiralty,  in  pro- 
ceedings to  enforce  its  coUeotion  as  a 
maritime  lien  upon  the  vessel,  and  the 
claim  has  been  allowed,  which  could 
have  been  done  only  upon  the  ground 
that  the  money  was  held  by  the 
owners  of  the  vessel  for  return  to  the 
owner  in  the  character  of  carriers. 
This  was  the  opinion  of  Hill,  J.,  in 
Zollinger  v.  The  Steamer  Emma,  re- 
ported in  Vol.  Ill,  Central  Law  Joiu:- 
nal,  p.  285.  This  question  in  the  case 
was  disposed  of  by  him  in  the  follow- 
ing language : 

"  The  next  and  last  exception 
offered  by  the  mortgagee  is  as  to  the 
liability  of  the  vessel  in  rem  upon 
what  are  styled  C.  O.  D.  bills,  that  is, 
where  the  master  of  the  vessel  con- 
tracted to  deliver  goods  to  the  con- 
signees to  whom  they  had  been  sold, 
and  collect  and  bring  back  the  price 
thereof  to  the  shipper.  There  can  be 
no  doubt  of  the  liability  of  the  vessel 
for  the  safe  transportation  and  deliv- 
ery of  the  goods  upon  these  contracts. 
The  more  difiicult  question  is  as  to 
the  liability  of  the  vessel  for  the  fail- 
ure of  the  master  to  return  the  money 
received  to  the  shipper.  It  is,  I  be- 
lieve, a  settled  rule,  that  where  a  cargo 
of  goods  is  delivered  to  a  vessel  upon 
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return  them  and  take  back  his  money.  This  was  the  case 
where  the  consignee  had  ordered  a  coat  of  a  certain  descrip- 
tion and  paid  the  price  to  the  carrier,  upon  condition  that  if 
upon  examination  it  should  prove  unsatisfactory  he  might  re- 
turn it  and  receive  back  his  money.  In  an  action  against  the 
carrier  by  the  consignor,  it  was  held  that  the  carrier  had  done 
only  what  by  law  he  was  required  to  do,  in  giving  the  con- 
signee an  opportunity  to  examine  the  coat,  and  that  therefore 
he  was  not  liable.'  So,  if  the  consignor  attempt  to  practice 
a  fraud  upon  the  consignee,  the  carrier  may  return  him  his 
money,  even  without  any  agreement  or  understanding  that  he 
shall  do  so.  As  where  the  consignee  was  induced  by  fraudu- 
lent representations  that  he  had  become  the  lucky  drawer  of 
valuable  prizes  in  a  lottery  to  order  them  to  be  sent  to  him, 
and  a  package  was  accordingly  sent  to  him,  with  instructions 
to  the  carrier  to  collect  a  certain  amount  of  money  from  him 
before  delivery,  on  the  pretense  that  this  was  the  amount  of 
discount  to  which  the  lottery  was  entitled,  and  when  the  pack- 
age was  opened  it  was  found  to  contain  nothing  but  waste 


a  contract  that  the  master  shall  con- 
vey them  to  some  iharket,  and  there 
sell  them  for  account  of  owner,  until 
he  makes  a  .sale  and  delivers  the 
goods  he  is  acting  as  the  master  of 
the  vessel,  and  not  as  the  agent  of  the 
shipper ;  but  tliat  after  he  sells  and 
receives  the  money,  he  is  agent  of  the 
shipper,  and  consequently  that  for 
any  breach  of  contract  of  affreight- 
ment the  vessel  is  liable,  but  for  any 
default  in  payment  of  the  money  to 
the  shipper  the  master  is  personally 
liable  only. 

'■  But  there  is  a  marked  distinction 
between  such  a  case  and  one  in  which 
the  consignor  has  ah-eady  sold  the 
goods  to  the  consignee  upon  an 
agreement  that  money  is  to  be  paid 
upon  delivery  of  the  gooda  In  such 
case  the  contract  is  entirely  one  of 
affreightment  The  master  contracts 
for  a  certain  sum  to  be  paid  as  freight 
to  transport  the  goods  to  the  con- 


signee and  transport  the  money  deliv- 
ered to  him  by  the  consignee  back  to 
the  consignor,  or,  if  the  money  is  not 
placed  upon  the  vessel  by  the  con- 
signee, to  re-transport  the  goods  them- 
selves to  the  shipper.  The  duties  as- 
sumed are  entirely  those  of  a  common 
carrier,  and  a  common  carrier  is  as 
much  liable  for  a  failure  to  transport 
and  deliver  money  received  by  him 
for  transportation  as  he  is  for  a  fail- 
ure to  deliver  any  other  character  of 
freight 

"The  immense  commercial  busi- 
ness now  transacted  in  this  way  can 
only  be  protected  by  this  rule,  which 
can  be  applied  without  infringing 
upon  any  established  principle  of  ad- 
miralty, and  is  fully  sustained  in  the 
case  of  The  Hardy,  decided  by  Judge 
Nelson,  1  Dill.  460.  The  claims  so  far 
as  proved  must  therefore  be  allowed 
as  liens  upon  the  vesseL" 

1  Lyons  v.  Hill,  46  N.  H.  49. 
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paper,  it  was  held  that  the  carrier  was  right  in  returning  him 
his  money.' 

§  394.  The  consignee's  right  to  change  the  place  of  delivery  — 
Consignee  presumed  to  he  the  oivner. —  It  has  been  shown  in 
the  last  chapter  ^  that  the  owner  of  the  goods  may  at  any  time 
change  his  instructions  to  the  carrier  as  to  their  destination, 
and  may,  if  he  chooses,  countermand  his  previous  orders  in 
regard  to  them ;  and  this  he  may  do  at  any  time  during  the 
transit.  But  the  consignee  is  the  presumptive  owner,  and 
unless  the  carrier  is  advised  that  the  consignor  has  not  parted 
wi^h  his  title,  and  that  it  is  to  vest  in  the  consignee  only  upon 
the  performance  of  certain  conditions,  as,  for  instance,  the 
payment  of  their  price,  a  delivery  at  any  place  appointed  by 
the  consignee  will  discharge  the  carrier  from  his  liability,  even 
though  it  should  not  be  the  place  appointed  by  the  consignor. 
Thus,  the  plaintiff  having  sold  wheat  by  sample,  to  be  deliv- 
ered to  the  purchaser  at  his  mill,  sent  it  by  the  defendants' 
railway.  On  the  arrival  of  the  wheat  at  a  station,  two  miles 
from  t]ie  mill,  the  defendants  kept  it. there  under  instructions 
given  to  them  by  the  consignee  that  wheat  arriving  for  him 
at  that  station  should  not  be  forwarded  to  the  mill  without 
his  written  order.  The  consignee  examined  the  wheat  at  the 
station,  but  refused  to  accept  it,  and  while  it  remained  there 
it  became  deteriorated  in  quality  and  value.  It  was  held  that 
the  consignor  could  not  recover  the  loss  from  the  defendants, 
as  the  non-delivery  was  by  order  of  the  consignee.' 

'Herriok  v.  Gallagher,  60   Barb,  delivered     at     some    other    place." 

566.  Bramwell,  B. :    "I  think  it  would 

2  §  337.  probably  create  a  laugh  anywhere 

'  The  London,  etc.  Eailway  v.  Bart-  except  in  a  court  of  law  if  it  was  said 

lett,  7  H.  &  N.  400.  that  a  carrier  could  not  deliver  to 

Pollock,  C.  B.,  said,  in  substance :  the  consignee  short  of  the  particular 

"  It  is,  I  think,  quite  clear  that  the  place    specified   by   the   consignor, 

consignee  of  goods  may  receive  the  The  goods  are  intended  to  reach  the 

goods  at  any  stage  of  the  journey ;  consignee,  and  provided  they  reach 

and  I  think  that,  if  the  consignor  him  to  his  satisfaction  it  is  immate- 

directs  the  goods  to  be  deUvered  at  a  rial  where  that  place  may  be,  and  the 

particular  place,  it  is  no  contract  to  consignor  cares  very  little  whether  it 

deliver  the  goods  at  that  place  and  be  at  one  place  or  another.    The  ob- 

not  elsewhere..    The  conti-act  is  to  vious  meaning  of  the  contract  is  to 

deliver  the  goods  there,  unless  the  deliver  to  the  consignee  at  the  place 

consignee  shaU  require  them  to  be  mentioned,    unless     the     consignee 
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§  395.  Same  s<ubjeGt—  Consignee  cannot  change  destination 
when  Icnotvn.to  ie  mere  agent. —  But  where  the  carrier  is  in- 
formed that  the  goods  belong  to  another,  and  that  the  con- 
signee is  merely  his  agent,  he  will  be  liable  to  such  owner  if, 
after  the  goods  are  once  delivered  to  him  for  shipment,  con- 
signed to  the  agent  at  a  particular  destination,  he  permits 
Such  agent  to  take  back  the  goods  or  deUvers  them  to  another 
upon  his  order  at  the  place  of  shipment,  or  at  any  other  place 
than  the  one  to  which  they  are  consigned.  This  was  the 
question  and  it  was  so  decided  in  the  case  of  The  Southern  Ex- 
press Company  v.  Dickson.^  There  the  agent  of  the  plaintiff 
had  flelivered  the  goods  to  the  company  to  be  carried,  con- 
signed to  himself  at  destination,  at  the  same  time  informing 
the  company's  agents  that  they  belonged  to  the  plaintiff,  and 
that  he  was  acting  merely  in  the  capacity  of  agent.  After 
the  company  had  received  the  goods  and  given  its  receipt  for 
them  to  the  agent,  and  before  they  were  started  upon  their 
journey,  the  company,  upon  the  order  of  the  agent  and  with- 
out the  authority  of  the  owner,  delivered  them  to  another 
person.  The  plaintiff  thereupon  sued  the  company  for  a  con- 
version. "  In  the  case  before  us,"  said  the  court,  "  the  proof 
was  ^ven,  and  the  jury  found  that  the  goods  did  not  belong 
to  the  consignees,  but  were  the  property  of  the  shipper,  and 
that  this  was  known  to  the  carrier.  The  question  is,  rather, 
where  it  is  known  that  the  goods  are  the  property  of  the  ship- 
per and  have  been  shipped  by  him  for  delivery  to  the  con- 
signees as  his  agents  at  a  distant  place,  can  the  carrier  deliver 
the  goods  to  such  consignees  or  to  their  order  at  another 
place,  or  without  starting  them  on  their  journey?  We  thini 
the  rule  is  that,  where  the  consignor  is  known  to  the  carrier 
to  be  the  owner,  the  carrier  must  be  understood  to  contract 
with  him  only,  for  his  interest,  upon  such  terms  as  he  dictates 
in  regard  to  the  delivery,  and  that  the  consignees  are  to  be 
regarded  simply  as  agents  selected  by  him  to  receive  the 
goods  at  a  place  indicated.  Where  he  is  an  agent  merely,  the 
rule  is  different."  ^ 

chooses,  and  the  carrier  is  willmg,        2  "This    is  iUustrated,"  continued 

that  they  should  be  delivered  some-    the  court,  "by  the  case  of  Thompson 

where  else."  ,,.  Pai-go,  49  N.  Y.  18&    Thompson' 

1 94  U.  S.  549.  had,  as  the  agent  of  White^  collected 
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§  395a.  Same  subjeet —  Change  cannot  ie  made  after  trans- 
^artation  completed. —  So  it  is  said  that  any  change  in  the  des- 
tination must  be  made  while  the  goods  are  in  transitu,  and 


cei'tain  moneys  belonging  to  White, 
and,  inclosing  them  in  a  package  di- 
rected to  White  at  Terre  Haute,  Ind., 
sent  the  package  from  Decatur,  in  the 
same  state,  by  the  express  company. 
Various  attempts  were  made  to  de- 
liver the  package  to  White,  but  he 
could  not  be  found ;  and  Thompson, 
the  shipper,  at  length  demanded  the 
return  to  him  of  the  package,  and, 
on  refusal,  brought  an  action  to  re- 
cover its  value.  The  court  of  appeals 
of  New  York  held  that  if  the  case 
had  been  one  of  a  sale  by  the  con- 
signor, with  no  directions  from  the 
consignee  how  to  ship  the  goods,  the 
fornaer,  as  the  title  would  remain  in 
him,  might  maintain  an  action,  but 
not  when  he  was  the  mere  agent, 
having  no  interest  in  the  property, 
but  acting  pursuant  to  the  orders  of 
the  owner  in  shipping  it ;  that  a  de- 
livery to  him  would  be  no  defense  to 
an  action  by  the  owner.  The  case  of 
Duff  V.  Budd,  3  Brod;  &  B.  177,  holds 
the  same  rule.  The  numerous  cases 
cited  by  the  plaintiff  in  error,  to  the 
effect  that  any  delivery  to  the  con- 
signee which  is  good  as  between  him 
and  the  carrier  is  good  against  the 
consignor,  are  cases  where  the  carrier 
has  no  notice  of  the  ownership  of  the 
property  other  than  that  imphed 
from  the  relation  of  the  parties  to 
each  other  as  consignor  and  con- 
signee. This  gives  to  the  consignee 
the  implied  ownership  of  the  prop- 
erty, and  hence  justifies  the  carrier 
in  taking  his  direction  as  to  the  man- 
ner of  delivery.  In  addition  to  those 
authorities,  reference  may  be  had  to 
Sweet  II.  Barney,  23  K  Y.  335,  where 
a  bank  in  the  interior  of  New  York 
sent  by  express  a  package  of  money 
directed  to  "The  People's  Bank,  173 


Canal  street,  New  York."  The  pack- 
age was  delivered  to  an  agent  of  the 
People's  Bank  at  the  office  of  the  ex- 
press company,  and  was  stolen  from 
such  agent  The  bank  in  the  interior 
brought  its  action  against  the  express 
company,  and  the  question  was 
whether  the  express  company  was 
authorized  to  deliver  the  package  at 
any  other  place  than  173  Canal  street. 
The  court  held  that,  as  there  was  no 
notice  to  the  express  company  that 
the,  inoney  was  not  the  property  of 
the  People's  Bank  in  the  city  of 
New  York,  nor  any  circumstances  to 
weaken  the  presumption  that  the 
money  belonged  to  that  bank,  any 
delivery  that  was  good  as  to  that 
bank  dfecharged  the  caiTier.  Of  the 
character  mentioned  is  the  case  of 
London  &  Northwestern  Railway  Co. 
V.  Bartlett,  7  H.  &  N.  400,  which  is 
much  relied  on  by  the  plaintiff  in 
error.  The  consignee  in  that  case 
was  the  purchaser  of  the  wheat  in 
question,  and  consequently  any  de- 
livery to  him  or  his  order,  wherever 
it  might  be,  would  be  a  discharge  to 
the  carrier-.  The  same  fact  existed  in 
Mitchel  V.  Ede  and  others,  11  A.  & 
E.  888.  The  plaiiitiff  recovered  the 
value  of  the  sugars  shipped  from 
Jamaica  for  the  reason  that,  under 
the  circumstances  stated,  he  was  held 
to  be  the  owner  of  them.  Upon  the 
same  principle  is  Foster  v.  Frampton, 
6  B.  &  C.  107,  where  the  goods  were 
received  from  the  carrier  by  the  act- 
ual vendee,  and  it  was  held  that  the 
transitus  was  at  an  end.  We  do  not 
perceive  anything  adverse  to  the 
principles  we  have  stated  in  the 
learned  opinion  delivered  by  Chiefs 
Justice  Shaw  in  Blanchard  Vi  Paige, 
8  Gray,  381 ;  nor  in  Lee  v.  Eliinball, 
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that  it  cannot  be  required  after  the  goods  have  reached  their 
destination  and  the  carrier's  contract  has  been  thereby  per- 
formed.' 

VI  EXCUSES  FOE  NON-DELIVERT. 

§  396.  Carrier  excused  when  goods  taken  from  Mm  ly  legal 
process-. —  For  what  losses  the  carrier  will  not  be  held  respon- 
sible, when  he  is  not  protected  by  his  contract,  has  been  stated 
in  a  previous  chapter  upon  the  subject  of  the  legal  exceptions 
to  his  liability  in  the  absence  of  its  limitation  by  such  con- 
tract.^ It  was  there  shown  that  he  wiU  be  sometimes  excused 
from  such  liability  when  the  loss  has  been  occasioned  other- 
wise than  by  the  act  of  God  or  of  the  public  enemy,  as  when 
it  has  been  caused  by  the  inherent  tendency  of  the  goods  to 
decay,  or  by  some  infirmity  or  vice  against  which  the  carrier 
cannot  guard,  or  by  the  fraud  or  officious  intermeddling  of 
the  owner.  Cases  also  sometimes  occur  in  which  the  carrier 
will  be  excused  from  a  delivery  of  the  goods  where  there  has 
been  no  loss.  This  occurs  when,  while  being  safely  kept  or 
carried  by  him  for  the  owner,  they  are  taken  out  of  his  pos- 
session by  process  of  law,  either  mesne  or  final.  That  this 
will  excuse  the  carrier  from  delivery  to  the  consignee  or 
owner  is  now  almost  universally  conceded  by  the  courts,  in 
the  absence  of  connivance  or  collusion  on  the  carrier's  part  ; 
and  it  seems  to  make  no  difference  by  or  against  whom  the 
process  is  sued  out,  if  it  be  valid. 

§  397.  Sa/me  subject. —  In  Stiles  v.  Davis '  the  plaintiffs  had 
shipped  goods  by  the  defendant  as  carrier.  An  attachment 
writ  was  sued  out  by  the  creditors  of  parties  to  whom  the 
goods  had  formerly  belonged,  but  who  now  had  no  further 
interest  in  them.  Under  this  writ  the  sheriff  seized  the  goods 
and  took  them  out  of  the  possession  of  the  carrier.  They  were 
held  by  him  until  judgment  and  execution  were  obtained,  and 
were  then  sold.  In  the  meantime,  however,  and  a  few  days 
after  the  attachment,  the  plaintiffs  made  a  demand  upon  the 
carrier  for  the  goods,  which  was  refused  because  they  had 

45  Me.  173,  which  holds  that  where  a       i  Melbourne  v.  Railroad  Co.,  88  Ala. 
vendee  of  goods  sells  the  same  before    443. 
reaching  their  destination,  tlie  right        ^Ante,  ch.  YL 
of  stoppage  in  transitu,  is  ended."  a  1  Black,  101. 

464 


EXCUSES   FOE   NON-DBLIVEET.  [§  398. 

been  attached  and  taken  from  him ;  and  thereupon  they  sued 
him.  Yerdict  having  been  given  for  them  under  the  instruc- 
tions of  the  district  judge,  the  case  was  carried  to  the  supreme 
court  of  the  United  States,  in  which  it  was  held  by  Nelson,  J., 
that  the  court  below  had  erred.  "  After  the  seizure  of  the 
goods  by  the  sheriff  under  the  attachment,"  it  was  said,  "  they 
were  in  the  custody  of  the  law,  and  the  defendant  could  not 
comply  with  the  demand  of  the  plaintiffs  without  a  breach  of 
it,  even  admitting  the  goods  to  have  been,  at  the  time,  in  his 
actual  possession.  The  case,  however,  shows  that  they  were 
in  the  possession  of  the  sheriff's  officer  or  agent,  and  contin- 
ued there  until  disposed  of  under  the  judgment  upon  the  at- 
tachment. It  is  true  that  these  goods  had  been  delivered  to 
the  defendant  as  carrier  by  the  plaintiffs,  to  be  conveyed  for 
them  to  the  place  of  destination,  and  were  seized  under  an  at- 
tachaient  against  third  persons ;  but  this  circumstance  did  not 
impair  the  legal  effect  of  the  seizure  or  custody  of  the  goods 
under  it,  so  as  to  justify  the  defendant  in  taking  them  out  of 
the  hands  of  the  sheriff.  The  right  of  the  sheriff  to  hold  them 
was  a  question  of  law,  to  be  determined  by  the  proper  legal 
proceedings,  and  not  at  the  will  of  the  defendant  nor  that  of 
the  plaintiffs."  And  the  case  of  Verrall  v.  Eobinson '  was 
cited  as  directly  in  point. 

§  398.  Same  subject. —  The  law  as  thus  stated  seems  to  be 
generally  concurred  in  by  the  courts  of  both  this  country  and 
of  England.^    And  none  of  the  reasons  generally  assigned  for 

1  Tyrwhitt's  Exch.  1069,  4  Cowling,  Furman  v.  Railroad  Co.,  57  lowa,  43 ; 

842.  62  id.  395;  68  id.  219;  —  id  — ;  46 

2Bliven  v.  Railroad,  36  N.  Y.  408,  N.  W.  Rep.  1049. 
35  Barb.  188 ;  Van  Winkle  v.  Steam-       In  Mierson   v.  Hope,  3  Sweeney, 

Bhip  Co.,  87  id.  122;  Burton  v.  WU.-  561,  the  defendant  pleaded  that  the 

kinson,  18  Vt  186 ;  Savannah,  etc.  goods  had  been  taken  from  his  pos- 

E.  R.  u  Wilcox,  48  Ga.  433 ;  Edson  v.  session  by  writs  of  replevin,  and  upon 

Weston,  7  Cow.  278 ;  Ohio,  etc.  R.  R.  the  trial  ofiEered  the  record  of  the 

u  Yohe,  51  Ind.  181 ;  The  Idaho,  98  pleadings  and  proceedings  in  the  re- 

U.  S.  575, 11  Blatch.  318 ;  Lemont  v.  plevin   suits.    He    also    offered   to 

Railroad  Co.,  28  Fed.  Rep.  930 ;  French  prove  that  the  goods  belonged  to  the 

V.  Transportation  Co.,  134  Mass.  388 ;  plaintiffs  in  these  actions.    But  this 

Kngree  v.  Railroad  Co.,  66  Mich.  143 ;  evidence  was  excluded  by  the  court 

Wfills  V.  Steamship  Co.,  4  Cliff.  238 ;  below,  which  also  refused  tp  charge 

Jewett  V.   Oleson,    18    Greg.    419 ;  that  the  carrier  was  bound  to  give 

McAlister  v.  Raihroad  Co.,  74  Mo.  851 ;  notice  of  the  suits  to  the  plaintiff  or 
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imposing  upon  the  carrier  his  extraordinary  responsibility 
would  seem  to  require  that  he  should  be  denied  the  right  to 
show  in  his  defense,  when  called  to  account  for  a  non-delivery, 
that  the  goods  had  been  taken  from  him  by  due  legal  process, 
according  to  the  law  of  the  land. 

In  a  late  case  in  Michigan,'  the  plaintiffs  had  a  chattel  mort- 
gage on  property  belonging  to  B.  B.  transferred  the  property 
to  S.,  and  plaintiffs  replevied  it  from  him  and  shipped  it,  con- 


to  submit  any  question  of  fact  to  the 
jury,  but  directed  a  verdict  for  the 
defendant  without  any  other  proof 
than  the  mere  production  of  the  rec- 
ords of  the  replevin  suits. 

It  was  held  by  Monell,  J.,  in  the 
superior  court,  to  which  this  was  ap- 
pealed, that  this  was  error,  and  upon 
the  question  of  the  effect  of  the  seiz- 
ure of  the  goods  under  legal  proceed- 
ings, without  notice  to  the  plaintiff, 
upon  the  carrier's  liability,  the 
learned  judge  remarks :  "  But  with- 
out any  other  or  further  proof  than 
the  mere  production  of  the  record  of 
the  proceedings  in  the  actions  against 
the  defendant,  the  leai'ned  justice 
held  such  record  to  be  conclusive 
without  any  proof  whatever  of  any 
title  to  the  goods  in  the  plaintiffs  in 
those  actions,  and  without  any  proof 
of  notice  to  the  plaintiff  that  he 
might  come  forward  and  defend  or 
protect  his  title. 

"  However  unsettled  the  law  may 
be,  and  it  may  be  said  to  be  quite 
unsettled,  in  regard  to  the  right  of 
the  carrier  to  dispute  the  title  of  the 
person  who  delivers  the  goods  to 
him,  or  to  set  up  an  adverse  title  to 
defeat  tlie  right  of  action  upon  his 
contract,  it  nevertheless  cannot  be 
denied  that  where  the  carrier  is  al- 
lowed to  do  so,  the  onus  is  upon  him 
to  establish  such  paramount  title. 

"  On  the  trial,  an  offer  was  made 
by  the  defendant  to  prove  that  the 
plaintiffs  in  the  replevin  suits  were 
the  owners  of  the  goods ;  but  the  evi- 


dence was  excluded  by  the  court  on 
the  ground  that  the  judgment  in 
those  actions  were  a  bar  to  a  recov- 
ery here.  It  may  not  be  out  of  place 
to  see  whether  this  proposition,  under 
the  facts  of  the  case,  can  be  sus- 
tained. 

"  I  do  not  think  it  can  be  claimed 
that  the  rule  is  well  established,  that 
the  mere  taking  of  goods  from  the 
bailee  or  carrier  by  process  of  law  is 
by  itself  a  complete  justification  for 
not  delivering.  If  such  a  mlewas 
to  be  estabUsbed,  and  the  bare  pro- 
duction of  legal  process  under  which 
the  property  had  been  taken  should 
be  deenaed  conclusive,  without  any 
proof  of  title  in  the  person  asserting 
a  paramount  title,  it  would,  in  almost 
every  case,  place  it  out  of  the  power 
of  the  bailor  to  ever  reclaim  his  prop- 
erty, and  until  some  authoritative 
decision  to  that  effect  is  rendered,  I 
am  unwilling  to  adopt  any  such 
proposition. 

"  I  think  the  true  rule  is,  that  a 
bailee  or  carrier  who  attempts  to 
shield  himself  behind  'a  process  of 
law,'  by  which  he  has  been  deprived 
of  the  property,  should  be  required 
to  show  that  the  person  claiming  the 
paramount  title  was  the  true  owner." 
Citing  and  commenting  upon  Edson 
V.  Weston,  7  Cow.  278 1  Van  Winkle 
V.  Steamship  Co.,  37  Barb.  122 ;  Bliven 
V.  Bailroad  Co.,  supra;  Bates  r.  Stan- 
ton, 1  Duer,  79. 

1  Kngree  v.  Railroad  Ca,  66  Mich. 
148. 
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signed  to  themselves,  over  defendant's  road  to  Detroit.  On 
the  way  the  goods  vrere  seized  on  an  attachment  issued  against 
B.  in  favor  of  third  persons.  Defendant  notified  the  plaintiffs 
of  this  seizure,  but  the  plaintiffs  sued  for  not  delivering  the  goods 
at  Detroit.  The  question  litigated  was  whether  this  seizure 
exonerated  defendant  from  such  delivery,  and  the  trial  court 
held  that  it  did.  This  was  affirmed  in  the  supreme  court.  Said 
Campbell,  C.  J. :  "  There  seems  to  be  a  little  apparent  conflict 
between  the  cases  on  this  question,  but  there  can  be  no  doubt 
where  the  rule  of  justice  lies.  If  the  carrier  could  rely  against 
all  the  world  upon  the  right  of  the  consignor  to  intrust  him 
with  possession,  then  it  would  be  reasonable  to  hold  him  es- 
topped from  questioning  that  title.  But  there  is  no  author- 
ity for  such  immunity.  The  true  owner  may  take  his  property 
from  a  carrier  as  well  as  from  any  one  else.  If  a  carrier  gets 
property  from  a  person  not  authorized  to  direct  its  shipment, 
he  has  been  declared  by  the  supreme  court  of  this  state  to 
have  no  lien  for  his  service,  and  no  right  to  retain  the  prop- 
erty.' There  is  no  sense  or  justice  in  enabling  a  consigTior  to 
compel  a  carrier,  at  his  peril,  to  defend  a  title  that  he  knows 
nothing  about,  and  has  no  means  of  defending  unless  the  con- 
signor gives  it  to  him.  In  the  present  case  the  attachment  was 
against  plaintiffs'  mortgagors,  and  was  regular.  It  must  have 
been  levied  on  the  claim  that  plaintiffs  had  no  right  to  the  goods. 
Defendant  could  not  have  resisted  the  seizure  without  incur- 
ring the  risk  of  serious  civil,  and  perhaps  criminal,  liability ; 
and,  if  plaintiffs'  claim  is  correct,  this  must  have  been  done  at 
defendant's  own  risk  and  expense. 

"  This  precise  question  was  decided  in  favor  of  the  carrier 
in  Stiles  v.  Davis,^  upon  the  ground  that  defendant  was  not 
required  to  resist  the  sheriff  and  could  not  properly  do  so.  This 
rule  has  been  adhered  to  by  the  United  States  supreme  court 
and  followed  to  a  considerable  extent.  It  is  the  only  rule 
compatible  with  public  order.  A  carrier  must  otherwise 
resist  the  officer,  or  find  some  one  ■  who  'will  swear  out  a 
replevin,  which  a  carrier  usually  has  not  knowledge  enough 
to  justify.    If  the  carrier  cannot  call  on  the  consignor  to 

1  Citing    Fitch  u    Newberry,     1        21  Black,  101. 
Doug.  1. 
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defend,  and  must  take  the  risk  and  the  loss,  hia  position  would 
be  one  of  hopeless  weakness.  If  he  declines  to  accept  cus- 
tody of  goods,  he  runs  the  risk  of  an  action;  and  if  a  wrong- 
ful holder,  by  doubtful  title,  or  even  by  theft,  compels  Mm  to 
receive  the  consignment,  he  can  get  the  value  from  the  carrier 
who  has  had  them  seized  by  the  true  owner,  unless  the  carrier 
has  means  of  proof,  that  he  never  can  be  presumed  to  have,  of 
the  lack  of  interest  in  the  shipper. 

"  "Whatever  may  be  a  carriei^s  duty  to  resist  a  forcible  seiz- 
ure without  process,  he  cannot  be  compelled  to  assume  that 
regular  process  is  illegal,  and  to  accept  all  the  consequences 
of  resisting  officers  of  the  law.  If  he  is  excusable  for  yield- 
ing to  a  public  enemy,  he  cannot  be  at  fault  for  yielding  to 
actual  authority  what  he  may  yield  to  usurped  authority." ' 

§  399.  Sa/nie  subject — The  rule  in  Massachusetts. —  But  it 
has  been  held  by  the  supreme  court  of  Massachusetts  that 
the  attachment  suit,  or  other  proceeding  under  which  the 
goods  are  taken  by  the  officer  from  the  custody  of  the  carrier, 
must  be  against  the  person  to  whom  the  goods  belong.  If, 
for  instance,  the  writ  direct  the  seizure  of  the  goods  of  the 
consignor  for  a  debt,  which  he  owes,  and  the  goods  are  seized 
by  virtue  of  it,  and  it  should  turn  out  that  the  goods  belonged 
to  the  consignee,  who  was  in  no  wise  responsible  for  the  debt, 
such  seizure  will  be  no  defense  for  the  carrier  in  a  suit  for  a 
non-delivery.  This,  it  is  said,  would  be.  the  taking  of  one  man's 
property  under  process  against  another,  and  for  a  debt  which 

iJewett  V.  Olsen,  18  Oreg.  419,  is  shipper  of  the  seizure  of  the  goods, 

to  same  effect.  The  same  cases  were  relied  upon  to 

In  The  Ohio,  eta  R  R.  v.  Yohe,  sustain  the  opinion  of  the  court  which 

supra,  the  question  whether  a  plea  are  reviewed  in  the  foregoing  case  of 

hy  the  carrier,  setting  up  that  the  Mierson  v.  Hope, 

property  was  taken  from  it  hy  a  re-  So  in  Savannah,  etc  Ca  v.  Wilooi, 

plevin  writ  sued  out  by  a  third  party,  supra,  the  goods  were  taken  from 

was  a  valid  plea  without  other  aver-  the  carrier  by  what  is  called  a  posses- 

ments  as  to  the  title  of  the  plaintiff  sory  warrant,  issued  by  a  justice  of 

in  the  replevin  suil^  and  presented  a  the  peace,  and  it  was  held  thati  if  the 

sufSicient  defense,  was  brought  di-  warrant  was  valid,  no  further   in- 

rectly  before  the  court  by  demurrer,  quiry  need  be  made,  as  a  seizure 

and  it  was  held  that  the  plea  as  to  under  it  of  the  goods  while  in  the 

that  point  was  good ;  though  it  was  carrier's  possession  would  be  a  good 

held  defective,  because  it  did  not  aver  excuse  for  their  non-deUvery. 
that  the  carrier  gave  notice  to  the 
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the  owner  did  not  owe,  and  with  which  he  had  no  concern,  and 
would  clearly  be  a. trespass  on  the  part  of  the  officer,  to  which 
the  carrier  is  not  obliged  to  yield ;  and  if  he  do,  he  must  take 
the  consequences  and  respond  to  the  owner  for  the  loss.^  And 
it  has  been  held  in  the  same  state  that  such  seizure  is  no.pro- 
teotion  to  the  carrier,  if  the  goods  are  such  as  are  not  liable 
to  be  seized  or  levied  upon  under  legal  process.  In  this  case 
the  levy  was  made  upon  intoxicating  liquors  in  the  custody  of 
the  carrier.  A  law  of  the  state  had  provided  that  no  such 
liquors  should  be  sold  within  its  limits,  making  no  exceptions 
of  sales  under  judicial  process.  It  was  decided  that  the  officer 
could  not  levy  upon  that  which  he  could  not  seU ;  that  there- 
fore his  seizure  of  such  goods  was  without  authority,  and  a 
trespass,  and  did  not  excuse  the  carrier  from  a  delivery  ac- 
cording to  his  contract.^ 

§  400.  /Slame  subject  —  Process  must  le  regular. —  In  order, 
however,  that  such  seizure  may  be  a  legal  excuse  for  the  non- 
dehvery  of  the  goods,  it  has  been  said  that  it  must  be  shown 
that  the  proceeding  or  process  under  which  it  was  made  by 
the  ofBcer  was  legal  and  valid,  and  that  it  empowered  him  to 
make  it ;  for  if  it  was  void  because  issuing  from  a  court  hav- 
ing no  jurisdiction,  or  for  any  other  reason,  and  conferred  no 
such  authority,  he  would  be  a  mere  trespasser,  and  the  carrier 
would  be  no  more  obliged  to  submit  to  his  acts  under  it  than 
to  those  of  any  other  wrong-doer.'  But  it  is  doubtful  whether, 
under  the  later  cases,  more  should  be  required  than  that  the 

'Edwards  v.  Transit  Co.,  104  Mass.  from  a  sheriff  of  another  county  di- 

159.    To  same  effect,  Gibbons  v.  Far-  recting  him  to  seize  them  on  a  writ 

well,  63  Mich.  344.  of  attachment,  said   to  be   in   the 

2Kifi  V.  The  Eailroad,  117  Mass.  sheriff's  hands,  and  that  the  subse- 

591.  quent  seizure  of  the  goods  on  this 

The  seizure  of  the  goods  upon  a  writ  was  no  defense.    A  fortiori  will 

■writ  of  attachment  will  not  excuse  the  carrier  be  liable  when  no  process 

non-delivery  where  the  goods  are  not  whatever  issued.    Bennett  v.  Express 

actually  taken  out  of  the  carrier's  Co.,  —  Me.  — ,  22  Atl.  Eep.  159. 
possession  and  the  writ  is  afterwards       '  Savannah,  etc.  Co.  v.  "Wilcox,  48 

dismissed.    Faust  v.  Eailroad  Co.,  8  Ga.  432 ;  BUven  v.  Eailroad  Co.,  36 

S-C.  im  N.  y.  403;  Edwards  v.  Transit  Co., 

In  Niokey  v.  EaUway  Co.,  35  Mo.  104  Mass.  159 ;  Kiff  v.  EaUway  Co., 

App.  79,  it  was  held  that  a  carrier  is  117  Mass.  591 ;  Gibbons  v.  Farwell,  68 

liable  who  siirrenders  goods  to  a  per-  Mich.  344 
son  who  exhibits  only  a  telegram 
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pirooess  should  be  fair  upon  its  face;  for  if  it  would  justify  the 
officer  in  serving  it,  it  ought  to  justify  the  carrier  in  yielding 
to  it.' 

§  401.  Same  subject —  Carrier  must  gwe  notice  of  seizure  to 
owner. —  The  carrier  is  also  required  to  give  prompt  notice 
to  the  consignor  or  owner  of  the  goods,  if  known,  of  such  seiz- 
ure, or  of  the  institution  of  legal  proceeding  against  the  goods, 
in  order  that  he  may  have  the  opportunity  of  showing  his 
title  to  the  goods,  or  of  protecting  his  interest  in  them.  And 
a  plea  setting  up  as  a  defense  by  him  a  seizure  by  an  officer 
under  legal  process  was  held  to  be  bad  on  demurrer,  because 
it  did  not  aver  the  giving  of  such  notice.'^ 

§  401a.  Same  subject —  Carrier  by  water  must  defend  suit 
till  owner  notified.— And  a,  carrier  by  water  must  do  more. 
"  Upon  the  weU-settled  rules  of  maritime  law,  it  is  the  un- 
doubted duty  of  the  master,  upon  any  interference  with  his 
possession,  whether  by  legal  proceedings  or  otherwise,  to  in- 
terpose for  the  owner's  protection,  and  to  make  immediate 
assertion  of  his  rights  and  interests,  by  whatsoever  measures 
are  appropriate  at  the  time  and  place.  To  that  extent  the 
master  is  bound  to  take  part  in  legal  proceedings,  and  to  con- 
tinue them  until,  after  informing  his  absent  consignee,  both  of 
the  facts  and  the  local  law,  so  far  as  need  be,  the  owner  has  a 
reasonable  opportunity  to  take  upon  himself  the  burden  of  the 
litigation.  The  question  arises  under  the  law  of  the  sea,  not 
of  the  land." ' 

§  4015.  Same  subject — Seizure  must  not  have  been  brought 
about  by  laches  or  connivance  of  carrier. —  But  in  order  that 
the  seizure  shall  excuse  the  carrier,  it  must  have  been  made 
without  laches,  connivance  or  collusion  on  his  part.*  As  has 
been  seen  in  the  preceding  sections,  he  must  protect  the  own- 

1  See  McAlister  v.  Railroad  Co.,  74  »  Brown,  J.,  in  The  M.  M.  Chase,  37 
Mo.  351,  where  a  regular  writ  issued  Fed.  Rep.  708,  citing  Willaid  v.  Dorr, 
under  a  statute  afterwards  held  un-  3  Mason,  166 ;  Cheviot  v.  Brooks,  1 
constitutional  was  said  to  justify  the  Johns.  364;  Lemon  v.  Walker,  9 
carrier.  Mass.  404 ;  Hannay  v.  Eve,  8  Cranch, 

2  Ohio,  etc.  R.  R.  tt  Yohe,  51  Ind.  247;  The  Mary  Ann  Guesfe  Olcott, 
181 ;  Bliven  v.  Railroad  Co.,  36  N.  Y.  501, 1  Blatchf.  35a 

403;  Mierson  v.  Hope,  2  Sweeney,       *  Robinson  «.  Railroad  Ca,  16  Fed. 
561 ;  Robinson   v.  Railroad  Co.,  16    Rep.  57. 
Fed.  Rep.  57, 9  Fed,  Rep.  189. 
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er's  rights,  he  must  give  him  prompt  notice  of  the  proceedings, 
and  he'cannot  excuse  himself  where  he  invites  or  colludes  in 
the  appropriation  of  the  goods,  or  stands  idly  by  until  they 
are  appropriated. 

§  402.  The  effect  of  ga/rmsliment  or  trustee  'process  upon  the 
priyperty  in  the  custody  of  the  carrier. —  The  question  has  been 
raised  whether  the  carrier  could  be  summoned  to  answer  by 
trustee  or  garnishment  process,  and  in  the  meantime  be  re- 
quired to  hold  the  goods  in  his  charge  subject  to  the  future 
orders  of  the  court.  In  Adams  v.  Scott,i  an  express  company, 
having  in  its  custody  a  package  of  money  directed  to  a  non- 
resident of  the  state,  was  thus  summoned  by  one  of  his  cred- 
itors, and,,  the  contention  being  made  that  the  process  was  not 
applicable  to  the  common  carrier,  it  was  said  by  the  court  that 
"there  is  no  reason  why  a  common  carrier  should  not  be  liable 
to  the  trustee  process,  in  the  same  manner  as  other  bailees 
iire,  unless  the  nature  of  his  contract  is  such  that  a  judgment 
chfllrging  him  as  trustee  would  not  protect  him  against  a  claim 
of  the  defendant  for  a  non-delivery  of  the  goods  at  their  place 
of  destination.  But  we  are  of  opinion  that  such  judgment 
would  be  sufficient  excuse  to  the  trustee  for  a  failure  to  de- 
liver according  to  his  contract.  The  doctrine  of  the  common 
law,  that  he  is  responsible  for  all  losses  except  those  occurring 
by  the  act  of  God  or  a  public  enemy,  has  no  application  to  a 
case  Kke  the  present.  There  has  been  no  loss,  but  the  defend- 
ant's property  has  been  sequestrated  by  the  law  to  be  applied 
to  his  use  and  benefit.  Every  man  holds  his  property  subject 
to  be  attached,  and  whenever  property  is  attached  in  a  suit 
against  the  owner,  and  taken  into  the  custody  of  the  law, 
it  excuses  the  person  having  possession  of  it  from  perform- 
ing his  promise,  express  or  implied,  to  deliver  to  the  owner. 
The  law  substitutes  the  delivery  to  its  officers  for  a  perform- 
ance of  his  contract." 

§  403.  Same  suJyject. —  Upon  this  subject  the  s&preme  court 
of  Illinois  held  the  following  language  in  reference  to  the  gar- 
nishment of  railway  companies:  "The  question  is.  Can  a 
railway  company  be  held  liable  to  judgment  on  a  process  of 
garnishment,  merely  on  the  ground  that  it  may  have  had 
property  in  transitu  on  its  route  consigned  to  one  who  may 

1104  Mass.  164. 
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be  a  debtor  at^tbe  time  of  issuing  and  serving  the  writ?  No 
case  has  been  cited  by  the  appellees  in  which  such  a  proceed- 
ing has  been  sustained,  and,  in  the  absence  of  precedent,  we 
should  be  strongly  inclined  to  hold  that  companies  were  not 
so  liable;  certainly  not  out  of  the  county  where  the  property 
delivered  to  them  for  transportation  is  situate.  Any  other 
rule  would  make  railway  companies  collecting  agents  of  cred- 
itors, and  that,  too,  at  the  risk  of  these  companies.  They  are 
common  carriers  of  all  kinds  of  manufactured  and  agricultural 
products,  having  a  lien  upon  the  articles  delivered  for  the 
freightage.  They  are  obliged,  under  ordinary  circumstances, 
to  carry  all  that  shall  be  delivered  to  them,  and  they  discharge 
their  duty  by  carrying  and  delivering  according  to  the  con- 
tract. It  is  not  their  business  nor  is  it  their  interest  to  know 
to  whom  the  various  articles  belong,  nor  should  it  be  required 
of  them  that  conflicting  claims  to  the  property  intrusted  to 
them  should  be  adjusted  through  controversies,  the  burden, 
annoyance  and  expense  of  which  they  must  bear.  "Where  the 
goods  are  in  the  depot  of  a  railway  company,  in  the  county  in 
which  the  attachment  proceedings  are  instituted,  there  could 
perhaps  be  no  objection  to  such  process ;  but  on  this  point  we 
express  no  definite  opinion.  When  the  property  has  left  the 
county,  and  is  in  transit  to  a  distant  point,  though  on  the  same 
line  of  railway,  it  would  be  unreasonable  to  subject  the  com- 
pany to  the  costs,  vexation  and  trouble  of  such  a  process, 
merely  because  it  had  received,  to  be  carried,  that  which  the 
law  compelled  them  to  receive  and  carry."  ^ 

§  404.  The  d/iity  and  liability  of  the  carrier  wlien  adverse 
claim  is  set  up  to  the  property. —  The  carrier,  in  common  with 
other  bailees,  may  yield  to  the  demand  of  the  real  owner  of 
the  goods,  and  deliver  up  the  possession  to  him  without  being 
compelled  to  do  so  by  legal  proceedings,  whenever  he  becomes 
satisfied  that  'his  bailor  is  not  the  true  owner ;  and  when  he 
has  done  so,  he  is  not  estopped  from  showing  that  his  bailor 
had  no  title  to  the  goods,  but  that  they  really  belonged  to  the 
person  to  whom  he  has  surrendei'ed  them.  The  bailment 
raises  a  strong  presumption  in  favor  of  the  bailor,  but  is  not 
conclusive  of  his  title  or  right  to  the  goods  even  as  against  his 
bailee.    It  will,  however,  devolve  upon  the  carrier  or  other 

1 DL  Central  E.  R.  w  Cobb,  48  DL  403. 
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bailee  in  such  a  case  to  show  that  the  party  to  whom  he  has 
delivered  the  goods  is  entitled  to  them,  and  the  burden  of 
proof  is  upon  the  carrier.  He  presumptively  holds  for  his 
employer,  and  if  a  third  party  sets  up  a  claim  to  the  goods,  he 
wiU  admit  it  at  his  peril.  In  a  case  in  which  the  carrier  gave 
up  the  goods  to  the  true  owner  upon  his  demand,  it  was  said 
by  the  court  that  "  the  defendants  were  common  carriers  and 
therefore  bound  to  receive  the  goods  for  carriage.  They  could 
make  no  inquiry  as  to  the  ownership.  They  have  not  volun- 
tarily raised  the  question ,  it  was  raised  by  the  demand  of  the 
real  owner  before  tte  defendants  had  parted  with  the  goods. 
The  law  would  have  protected  them  against  the  real  owner  if 
they  had  delivered  the  goods  in  pursuance  of  their  employ- 
ment without  notice  of  his  claim.  It  ought  equally  to  protect 
them  against  the  pseudo  owner  from  whom  they  could  not 
refuse  to  receive  the  goods,  in  the  present  event  of  the  real 
owner  claiming  the  goods  and  their  being  given  up  to  him. 
The  compulsory  character  of  the  employment  of  a  carrier  fur- 
nishes ample  ground  for  so  holding;  and  we  do  not  assent  to 
the  altered  statement  of  the  law  in  the  later  editions  of  Story 
on  Bailments,!  the  earlier  editions  of  that  valuable  work  hav- 
ing laid  it  down  in  accordance  with  our  view."  ^  The  law  as 
thus  stated  is  abundantly  sustained  by  the  cases.' 

'§§  366  and  583.  permitted  to  dispute  the  title  of  the 

2  Sheridan  v.  The  New  Quay  Co.,  4  person  who  delivers  the  goods  to  him. 

Com.  B.  93  Eng.  C.  L.  R.  618.  or  to  set  up  an  adverse  title  to  defeat 

Section  583,  here  alluded  to,  is  as  his  right  of  action  growing  out  of  his 

follows:    "Another   excuse    which  contract.    And  this  is  emphatically 

may  be  asserted,  under  certain  cir-  the  rule  when  that  adverse  claim  is 

cumstances,  is  when  the  goods  are  not  asserted  by  the  superior  claimant 

demanded  or  ta^en  from  the  posses-  himself,  but  is  merely  asserted  by  the 

sion  of  the  carrier  by  some  person  carrier   of  his   own   mere   motion, 

having  a  superior  title  to  the  prop-  Formerly   it   seems    to    have    been 

erty.    In  general  the  carrier  is  not  tfiought  that  if  the  adverse  title  was 

'  The  Idaho,  93  U.  S.  575, 11  Blatch.  383 ;  Biddle  v.  Bond,  6  Best  &  S.  335 ; 

218;  Rosenfieldi).  The  Express  Co.,  1  Che,esman   v.  Exall,  6   Exohi    341; 

Woods,  131 ;  Western  Trans.  Co.  v.  Dixon  v.  Yates,  5  B.  &  Ad.  340 ;  Wells 

Barber,  56  N.  Y.  544;  Lowremore  v.  v.  Express  Co.,  55  Wis.  33;  Rogers  v. 

Berry,  19  Ala.  130 ;  Harker  v.  De-  Weir,  34  N.  Y.  463 ;  American  Ex- 

ment,  9  Gill,  7 ;  Floyd  v.  Bovard,  6  press  Co.  v.  Greenhalgh,  80  IlL  68 ; 

Watts  &  S.  75;  King  v.  Richards,  6  Young  v.  RaUway  Co.,  80  Ala.  100; 

Whart  418 ;  Bates  v.  Stanton,  1  Duer,  Wolfe  v.  Railway  Co.,  97  Mo,  473. 
79;  Hardman  v.  WiUcock,  9  Bing. 
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§  405.  Carrier  cannot  of  Ms  own  motion  set  up  adverse  title. 
But  neither  the  carrier  nor  any  other  bailee  can,  of  his  own 
mere  motion,  set  up  the  adverse  claim  of  another  to  the  g6ods 
as  an  excuse  for  withholding  them  from  his  bailor.  The  gen- 
eral rule  is  that  the  agent  must  account  to  his  principal,  and 
cannot  set  up  the  jus  tertii,  nor  in  any  way  dispute  his  title,  and 
it  applies  as  well  to  the  common  carrier  as  to  the  ordinary  bailee. 
The  adverse  claim  must  be  asserted  by  the  claimant  himself 
or  by  his  authority.  'So  matter  how  tortious  or  fraudulent 
may  have  been  the  means  by  which  the  bailor  acquired  pos- 
session of  the  property,  nor  how  entirely  destitute  of  aU  right 
to  it  as  against  the  true  owner,  the  bailee  cannot  legally  with- 
hold it  from  him  unless  the  owner  has  set  up  his  claim  and  the 
bailee  has  yielded  to  it ;  and  if  the  carrier  or  other  bailee, 
whilst  still  holding  possession  of  the  property,  would  defend 
aga,inst  the  claim  of  his  bailor  by  setting  up  the  paramount 
title  of  another,  he  must  at  least  show  that  it  is  done  by  his 
authority  and  on  his  behalf.  Otherwise  the  bailee  might  avail 
himself  of  the  title  of  a  third  person  which  might  never  be 
asserted  by  such  person,  and  thus  be  enabled  to  keep  the  prop- 
erty for  himself  without  a  shadow  of  title,  when  by  his  con- 
tract he  had  undertaken  to  return  it  to  the  bailor  or  to 
deliver  it  according  to  his  directions.^  Biit  so  soon  as  he  has 
restored  it  to  the  person  to  whom  it  belongs,  or  has  agreed, 
upon  his  demand,  to  hold  it  for  him,  the  estoppel  ceases,  be- 

asserted  by  the  superiof  claimant,  verse  title  is  well  founded  and  he  re- 

and  the  carrier  had  due  notice  of  it  sists  it,  he  is  liable  to  an  action  for 

and  was  forbidden  to  deliver  ittoth^  the  recoveiy  of  the  goods  by  the  per- 

bailor,  he  might  protect  himself  from  son  setting  up  such  adverse  title." 

responsibility  and  set  up  such  title  The  words  inserted  in  the  third 

against  the   bailor.    But  this  doc-  edition  of  the  book  during  the  life- 

trine,  although  perhaps  maintain-  time  of  the  distinguished  author,  and 

able  in  some  cases,  under  special  dr-  retained  in  aU  the  subsequent  edi- 

cmnstaiices,   is   now  deemed  to   be  tions,  are  those  in  italics.  See  Amer- 

generally  untenable;  and,  therefore,  lean  notes  to  Armory  v.  Delamirie,  1 

the  carrier  may  be  placed  in  a  posi-  Smith's  Ld.  Cases,  481,  where  the  de- 

tion  in  which  he  cannot  safely  deliver  cision  is  briefly  comrnented  on  and 

the  goods  to  either  party.  For  where  approved.  See,  also.  Wells  v.  Express 

the  adverse  title  is  made  known  to  Co.,  55  Wis.  39. 

the  carrier,  if  he  is  forbidden  to  de-  i  See  Wells  v.  Express  Co.,  55  Wis. 

liver  the  goods  to  any  other  pei-son,  23. 
he  acts  at  his  peril;  and  if  the  ad- 
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cause  the  original  bailment  has  come  to  an  end  by  that  which 
is  equivalent  to  an  eviction  by  title  paramount.' 

§  406.  Yet  claim  upon  Mm  iy  ad/verse  claimant  is  sufficient. 
But  while  it  is  not  enough  that  the  carrier  has  become  aware 
of  the  title  or  claim  of  a  person  other  than  the  bailor  or  con- 
signee, to  entitle  him  to  set  up  such  claim  or  title  against  the 
demand  of  the  latter,  yet  if  he  has  been  notified  by  the  claim- 
ant of  his  title,  and  has  been  requested  not  to  deliver  the 
goods  according  to  his  undertaking,  he  would,  no  doubt,  be 
permitted,  in  an  action,  against  him  by  the  bailor  or  consignee, 
to  prove  that  such  claimant  was  entitled  to  the  goods  and  had 
forbidden  their  delivery  to  the  bailor  or  according  to  his  direc- 
tions ;  because,  although  he  m^y  not  have  actually  yielded  the 
Possession  to  the  claimant  nor  have  acknowledged  his  title, 
the  defense  would  be  considered  as  made  by  his  request  and 
in  his  behalf;  and  the  very  fact  of  making  use  of  the  adverse 
claim,  under  such  circumstances,  to  defeat  a  recovery  by  the 
bailor,  would  be  construed  as  an  implied  yielding  to  it.^ 

§  4p7.  Cqv/rse  to  ie  jpwrsued  ly  carrier  —  Interpleader  —  In- 
dffnnity, —  In  such  cases,  however,  if  it  should  turn  out-  that 
such  claimant  has  not  the  paramount  title  as  against  the  bailor, 
the  withholding  the  goods  by  the  carrier  from  the  latter  will 
be  treated  as  a  conversion  by  him.  And  so,  when  a  demand 
is  made  upon  him  by  the  adverse  claimant,  if  the  carrier 
should  refuse  to  surrender  the  goods  to  him,  he  wiU  be  equally 
guilty  of  a  conversion,  if  the  title  of  such  claimant  should 
prove  to  be  the  better,  and!  he,  as  the  true  owner,  was  really 
entitled  to  them.  "Where,  therefore,  the  title  to  the  property 
is  "disputed,  and  it  becomes  difficult  or  impossible  for  the  car- 
rier to  determine  who  is  entitled  to  them,  he  may  be  placed 
in  a  perilous  position;  for,  no  matter  to  which  he  gives  up 
the  goods,  whether  to  the  bailor,  or  in  pursuance  of  his  direc- 
tions, or  to  the  adverse  claimant,  he  wiU.  be  in  danger  of  be- 

1  Story  on  Bail.  §§  450,  583 ;  Story  183 ;  Burroughs  v.  Bayne,  5  id.  296 ; 

on  Agency,  §  217 ;  Edwards  on  Bail.  The  Idaho,  supra. 
305 ;  Western  Trana  Co.  v.  Barber,  56       2  -Wells  v.  Express  Co.,  55  Wis.  23 ; 

N.  Y.  544;  Laclouoh  v.  Towle,  3  Bsp.  Bates  v.  Stanton,  1  Duer,  79;  Sheri- 

114;  Kieran  v.  Sandars,  6  Ad.  &  EL  dan  v.  The  New  Quay  Co.,  supra;  1 

515;  Gosling  tt  Bimie,  7  Bing.  339;  Smith's    Ld.    Cas.    *481,   notes    to 

Hell  V.  Griffln,  10  id.  246 ;    Great  Armory  p.  Delamiriei. 
Western  E'y  v.  Crouch,  3  H.  &  N. 
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ihg  held  to  account  for  them  by  the  other,  as  for  a  conversion, 
if  he  can  show  the  better  title.  Under  such  circumstances,  it 
sometimes  becomes  advisable  for  the  carrier,  instead  of  taking 
it  upon-himself  to  determine  between  the  conflicting  claims, 
to  bring  the  parties  before  the  proper  legal  tribunal  by  a  bill 
of  interpleader,  in  order  that  the  parties  may  litigate  the 
question  of  title  inter  sese,  and  have  it  there  determined.  He 
may,  however,  generally  avoid  the  expense  and  delay  of  such 
a  proceeding  by  delivering  the  property  to  the  party  who 
seems  best  entitled  to  it,  upon  being  indemnified  by  him 
against  loss  in  case  it  should  turn  out  otherwise. 

§  408.  8ame  subject —  Entitled  to  reasonable  time  to  inves- 
tigate title. —  It  should  be  observed,  however,  that  the  car- 
rier, when  a  demand  is  made  upon  him  for  the  goods  by  an- 
other than  his  bailor  or  his  consignee,  may  withhold  the  goods 
for  a  suiHcient  time  to  satisfy  his  honest  doubts,  without 
making  himself  liable  for  a  conversion  of  them.  But  in  such 
cases  he  should  put  his  reason  for  not  making  an  immediate 
delivery  upon  that  ground,  and  it  must  appear  that  he  acted 
in  good  faith  for  that  purpose.'  And  if  he  has  delivered  the 
goods  to  the  consignee  before  he  is  made  aware  that  the  bailor 
was  not  the  rightful  owner,  or  before  any  adverse  claim  is  set 
up  to  them,  he  cannot,  of  course,  be  held  liable  to  another, 
though  the  true  and  rightful  owner.  Any  such  liability 
would  be  an  intolerable  hardship  upon  the  carrier.* 

§  408ffi.  Carrier  not  liable  for  not  ^permitting  goods  to  be 
seized  on  process  not  against  owner. —  So,  clearly,  the  carrier 
cannot  be  held  liable  to  an  action  for  refusing  to  permit 
goods  to  be  seized  on  legal  process  not  directed  against  the 
owner.' 

VIl  STOPPAGE  IN  TRANSITU. 

§409.  Carrier  may  show  Stoppage  to  excuse  delivery.— An- 
other  excuse  which  the  carrier  may  set  up  for  the  non-delivery 
of  the  goods  is,  that  the  vendor  has  exercised  his  right  of  stop- 
page m  transitu.    This  right  arises  upon  the  discovery  by  the 

1  Solomons  v.  Dawes,  1  Esp.  83;       2  Sheridan  v.  The  New  Quay  Co., 
Green  v.  Dunn,  3  Camp.  315 ;  Dun-    supra. 

lap  V.  Hunting,  3  Denio,  643;  Hoi-       »  Simpson  %  Duf  our,  —  InA — ^,36 
brook  V.  Wight,  34  Wend.  169 ;  Rog-    N.  E.  Rep.  69 ;  s.  a  95  Ind.  303. 
ers  V.  Weir,  84  N.  Y.  463 ;  ante,  §  844. 
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vendor,  after  tlie  sale  of  the  goods  on  a  credit,  of  the  insolvency 
of  the  buyer,  and  is  said  to  be  based  on  the  plain  reason  of 
justice  and  equity,  that  one  man's  goods  shall  not  be  applied 
to  the  payment  of  another  man's  debts.  If,  therefore,  after 
the  vendor  has  delivered  the  goods  out  of  his  own  possession, 
and  has  put  them  into  the  hands  of  the  carrier  for  delivery  to 
the  buyer,  he  discovers  that  the  buyer  is  insolvent,  he  may 
retake  the  goods,  if  he  can,  before  they  reach  the  buyer's  pos- 
session, and  thus  avoid  having  his  property  applied  to  paying 
debts  due  by  the  buyer  to  other  people.  This  right  of  the 
vendor  of  the  goods  is  held  to  continue  from  the  time  he  parts 
with  their  possession  until  they  have  come  into  the  actual 
possession  of  the  buyer,  and  may  be  enforced  by  him,  no  mat- 
ter into  whose  possession  they  may  have  come  in  the  course 
of  the  transportation,  at  any  time  before  their  delivery  to  the 
buyer  or  to  his  agent,  or  to  a  purchaser  of  them  from  the 
buyer,  by  a  lona  fide  indorsement  and,  transfer  of  the  biU  of 
lading.  The  right  is  highly  favored  by  the  law  on  account  of 
its  intrinsic  justice,  and  prevails  almost  universally  among 
oiviUzed  nations ;  but  it  arises  only  in  favor  of  one  who  stands 
in  the  relation  of  vendor  to  the  goods. 

§  410.  Sow  right  exercised.— 'No  particular  form  or  mode 
hasbeen  held  necessary  in  the  exercise  of  this  right,  and  it  has 
even  been  said  that  the  vendor  was  so  much  favored  in  exer- 
cising it  as  to  be  justifiable  in  getting  his  goods  back,  by  any 
means  not  criminal,  before  they  reached  the  possession  of  an  in- 
solvent vendee.  All  that  is  required  is  son^e  act  or  declaration 
of  the  vendor,  or  his  agent,  countermanding  the  delivery,  and 
the  usual  mode  is  by  a  simple  notice  to  the  carrier,  stating  the 
vendor's  claim,  forbidding  delivery  to  the  vendee,  or  requir- 
ing that  the  goods  shall  be  held  subject  to  the  vendor's  orders.' 
The  vendor  may,  however,  and  sometimes  does,  resort  to  a 
possessory  legal  action,  such  as  replevin  or  attachment,  in  the 

1  Allen  V.  Railroad  Co.,  79  Me.  327 ;  Howe  v.  Stewart,  40  Vt.  145 ;  Blum  v. 

Reynolds  v.  The  Railroad,  43  N.  H.  Marks,  21  La.  Ann.  268 ;  McFetridge 

680;  O'Brien  v.  Nofris,  16  Md.  122;  v.  Piper,  40  Iowa,  627;  Thompsons. 

Eucker  v.  Donovan,  18  Kan.  251 ;  Bell  The  Railroad,  28  Md.  396 ;  Coveil  v. 

v.  Moss,  5  Whart  189 ;  Mills  v.  Ball,  2  Hitchcock,  23  Wend.  611 ;  Jones  v. 

Bos,  &  P.  457 ;  NewhaU  v.  Vargas,  13  Earl,  37  Cal.  630 ;  "Whitehead  v.  An- 

Me.  93 ;  Litt.u  Cowley,  7  Taunt.  169 ;  derson,  9  M.  &  W.  518 ;  Pool  v,  Rail- 

Newhall  v.  The  Eaikoad,  51  Cal.  345 ;  road  Co.,  23  a  C.  286. 
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first  instance,  and  takes  the  goods  hj  legaL  process,  either 
from  the  carrier  himself  or  from  some  ofiicer  wKo  has  seized 
them  for  a  debt  of  the  vendee.  Or  resort  may  be  had  to  a 
bill  in  equity,  the  jurisdiction  of  which  to  enforce  the  vendor's 
right  of  stoppage  is  said  to  be  unquestionable.^ 

§  411.  Who  may  eocermse  the  right — Agent — Want  ofprix- 
i^f,^T)il&  notice  may  be  given  by  the  vendor  himself  or  by 
his  agent,  and  it  is  not  necessary  that  the  agent  should  have 
any  especial  authority  to  stop  the  goods.  If  he  has  authority 
to  act  for  the  vendor,  either  generally  or  for  the  purposes  of 
the  consignment  in  question,  it  is  enough.^  But  if  the  stop- 
page be  ordered  by  a  stranger,  absolutely  without 'authority, 
the  act  will  be  unauthorized,  and  cannot  be  ratified  by  the 
vendor  after  the  goods  have  come  to  the  possession  of  the 
vendee.  It  will  therefore  be  proper  for  the  carrier  alwiays  to 
inquire  into  the  authority  of  the  person  demanding  the  with- 
holding of  the  goods  from  the  consignee  to  act  for  the  vendor; 
and  if  it  be  ascertained  that  he  acts  without  such  authority,  it 
will  be  the  carrier's  duty  to  disregard  it  and  deliver  them  to 
the  party  for  whom  they  were  intended.  But  an  admission 
by  an  agent  of  the  vendor  that  he  acts  in  the  particular  in- 
stance without  authority  will  not  be  conclusive  against  the 
validity  of  the  stoppage,  because  the  law  wiU  look  to  the  gen- 
eral nature  and  scope  of  his  agency,  and  will  not  be  governed 
by  the  opinion  or  admission  of  the  agent.'  It  is  not  in  the 
nature  of  a  lien,  and  therefore  is  not  extended  to  other  per- 
sons who  have  merely  liens  upon  the  goods,  which  cease  as 
soon  as  they  have  parted  with  the  possession.  So  it  is  said 
that  a  consignor  who  is  not  the  vendor,  and  between  whom 
and  the  consignee  no  privity  exists,  cannot  stop  the  goods  in 
transit.* 

§  412.  To  whom  notice  is  to  he  given. —  The  notice  must 
also  be  given  to  the  person  in  possession  of  the  goods;  or, 
if  to  his  employer  or  agent,  then  under  such  circumstances 

1  Schotsmans  v.  Railway  Ca,  L.  R.  gas,  mpra;  Chandler  v.  Fulton,  10 
1  Eq.  849,  L.  R.  2  Ch.  App.  333 ;  Ford    Tex.  2. 

V.  Sprowle,  2  A.  K  Marsh.  538 ;  Hause  s  Bird  v.  Brown,  4  Exch.  786. 

V.  Judson,  4  Dana,  7.  *  Memphis,  etc.  R.  Ca  u  Freed,  38 

2  Reynolds  v.  The  Railroad,  mpra;  Ark.  614;  Eaton  v.  Cook,  82  Vt  58; 
Bell  V.  Moss,  supra;  Newhall  v.  Var-  Jenkyns  v.  Usbome,  7  M.  &  G.  678; 

Feise  v.  Wray,  8  East,  98. 
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and  at  such  time  as  to  give  to  such,  employer  or  servant  an 
opportunity,  by  the  use  of  reasonable  diligence,  to  send  the 
necessary  orders  to  the  party  who  has  the  goods  in  his  pos- 
session. As  said  by  Parke,  B. :  "  To  make  a  notice  effective  as 
a  stoppage  in  transitu,  it  must  be  given  to  the  person  who  has 
the  immediate  custody  of  the  goods ;  or  if  given  to  the  prin- 
cipal, whose  servant  has  the  custody,  it  must  be  given  as  it 
was  in  Litt  v.  Cowley,^  at  such  a  time  and  under  such  circum- 
stances that  the  principal,  by  the  exercise  of  reasonable  dili- 
gence, may  communicate  it  to  his  servant  in  time  to  prevent 
the  delivery  to  the  consignee ;  and  to  hold  that  a  notice  to  a 
principal  at  a  distance  is  sufficient  to  revest  the  property  in 
the  unpaid  vendor,  and  render  the  principal  liable  in  trover  for 
a  subsequent  delivery  by  his  servants  to  the  vendee,  when  it 
was  impossible,  from  the  distance  and  the  want  of  means  of 
communication,  to  prevent  that  delivery,  would  be  the  height 
of  injustice."  ^ 

§413.  Tendee  mustte  insolvent —  What  constitutes  insolv- 
ency.—  The  vendor  can  only  exercise  this  right  against  one 
who  is  insolvent  or  bankr^upt,  and  whose,  insolvent  condition, 
though  it  may  then  have  existed,  was  not  known  to  him  at 
the  time  of  the  sale,  but  was  afterwards  discovered ; '  and  it 
would  seem  that  the  insolvency  of  the  buyer,  in  order  to  jus- 
tify the  proceeding,  must  be  evident.  Goods  cannot  be  ar- 
rested on  their  way  to  the  purchaser  because  his  ability  to  pay 
for  them  is  doubtful,  nor  unless  he  is  actually  insolvent  when 
they  are  stopped.  But  what  should  be  deemed  sufficient  evi- 
dence of  "  insolvency  "  is  a  difficult  question.  It  is  a  fact  to 
be  made  out  by  proof,  showing  the  inability  of  the  vendee  to 
meet  his  engagements,  either  by  record  or  other  evidence, 
such  as  a  return  of  nulla  bona  upon  an  execution,  the  dishonor 
of  negotiable  paper,  or  a  failure  to  meet  other  business  en- 
gagements from  inability  to  do  so.  By  the  word  itself  is 
meant  a  general  inability  to  pay  one's  debts ;  and  of  this  ina- 
bility the  failure  to  pay  one  just  and  admitted  debt  would 
probably  be  sufficient,  and  the  fact  that  the  consignee  or  buyer 

,  ^Supra.  3  Schuster  v.  Carson,  28  Neb.  613, 

2  Whitehead  v.  Anderson,  9  M.  &    44  N.  W.  Eep.  734;  Fenkhausen  v. 

W.  518;  Bell  v.  Moss,  5  Whart.  189;    Fellows,  20  Nev.  313,  31  Pac.   Eep. 

Poole  V.  Eailway  Co.,  58  Tex.  184         886 ;  Walsh  v.  Blakely,  6  Mont  194; 
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has  "  stopped  payment "  has  been  considered,  as  a  matter  of 
course,  to  be  such  an  insolvency,  as  justified  a  stoppage  in 
trcmsiki. 

§  414.  Transfer  of  Mil  of  lading  to  hona  fide  holder  defeats 
rights. —  The  right  of  stoppage  in  transitu  may  be  defeated 
when  the  goods  are  represented  by  a  bill  of  lading,  which  is 
a  symbol  of  the  property,  and  the  vendee,  being  in  possession 
of  it  by  the  vendor's  consent,  transfers  it  to  a  third  person, 
who  bona  jlde  gives  value  for  it.'  And  it  has  been  held  that 
such  an  assignment  defeats  the  right,  although  it  may  have 
been  made  after  the  notice  to  the  carrier  by  the  vendor,  in 
the  exercise  of  his  right  of  stoppage,  not  to  deliver  the  goods 
to  the  buyer,  provided  the  assignee  of  the  biU  of  lading  is 
ignorant  that  such  notice  has  been  given.^  But,  as  we  have 
seen,'  the  indorsement  and  transfer  of  the  bill  of  lading  can 
give  no  better  right  to  the  goods  than  the  indorser  himself 
has,  and,  if  it  be  lost  or  stolen,  the  finder  or  thief  can  confer 
no  title,  even  upon  an  innocent^  third  party,  by  a  transfer  to 
him,  although  it  might  have  the  indorsement  of  the  true 
owner  upon  it,  as  he  could  do  in  the  case  of  negotiable  in- 
struments. In  other  words,  bills  of  lading  are  not  negotiable 
in  the  commercial  sense  of  that  word,  but,  as  between  buyer 
and  seller,  are  treated  as  mere  symbols  representing  the  prop- 
erty named  in  them.  Its  assignment  can  only  confer  such 
rights  upon  the  assignee  as  the  assignor  himself  had.  If, 
therefore,  the  vendor  has  a  right  to  stop  the  goods  in  Iran- 
sitni  by  reason  of  the  insolvency  of  the  vendee,  the  latter  cer- 
tainly has  no  right,  after  the  notice  to  the  carrier,  to  the 
pqssession  of  the  goods,  nor  could  th^  carrier  suffer  him  to 
take  them  without  becoming  responsible  to  the  vendor.* 

Farrell  v.  RaUroad  Co.,  102  N.  C.  390 ;  2  Newhall  v.  The  Railroad,  51  Cal 

United  States,  etc.  Co.  v.  Oliver,  16  845. 

Neb.  613 ;  Loeb  v.  Peters,  bs  Ala.  243.  »  Antz,  §  129. 

iLoebi'.  Peters,  63  Ala.  243;  Becker  *In  the  case  of  Lickbarrow  «. 
V.  Hallgai-ten,  86  N.  Y.  167.  So  Mason,  2  T.  R.  63,  which  is  the  lead- 
where,  at  the  buyer's  request,  the  lag  case  on  this  subject,  the  court  of 
goods  were  shipped  in  his  name  as  king's  bench  decided  that,  by  an  as- 
consignor  to  a  third  peraon,  it  was  signment  made  by  the  consignee  for 
said  that  the  vendor's  right  of  stop-  a  valuable  consideration,  and  with- 
page  was  defeated.  Treadwell  v.  out  notice  to  the  assignee  that  the 
Aydlett,  9  Heisli.  38a  goods  were  not  paid  for,  the  property 

was  absolutely  transferred  to  the  as- 


STOPPAGE    IN   TRANSITU. 


[§§  4140^15. 


§  ilia.  Bight  not  defeated  ly  attacliment  or  garnishment  hy 
aeditars  of  consignee. — ■  The  seizure  of  the  goods  before  de- 
livery at  the  suit  of  the  consignee's  creditors,'  or  the  garnish- 
ment of  the  carrier  by  such  creditors,^  will  not  defeat  the 
vendor's  right  of  stoppage. 

§  4145.  Effect  of  attachment  of  goods  ly  vendor. —  "Whether 
the  right  is  waived  where  the  seller  seizes  the  goods  by  at- 
tachment as  the  goods  of  the  vendee  while  they  are  yet  in 
transit  is  a  question  upon  which  the  authorities  are  in  con- 
flict. The  affirmative  has  been  laid  down  as  the  rule  by  some 
text-writers/  chiefly  on  the  authority  of  one  case,*  while  the 
negative  has  been  asserted  in  other  cases.' 

1 415.  Goods  must  le  in  possession  of  some  middleman. —  It 
is  essential  to  the  exercise  of  the  right  that  the  goods  should  be 
at  the  time  in  the  possession  of  a  middleman,  or  of  some  person 
intervening  between  the  vendor  who  has  parted  with,  and  the 
purchaser  who  has  not  yet  received  them.  But  it  is  not  nec- 
essary that  they  should  remain  in  the  possession  of  the  car- 


signee,  and  that  the  vendor  was  de- 
prived of  the  right  to  stop  the  goods 
in  trarmtu.  The  court  of  exchequer 
chamber,  however,  reversed  this 
judgment,  holding  that  the  agsigfi- 
ment  gave  to  the  assignee  no  other 
right  or  title  than  the  consignee  him- 
self possessed,  and  consequently  that 
the  vendor  had  a"  right  to  stop  the 
goods.  The  judgment  was  brought 
before  the   house   of   lords,  and    a 


the  vendor  re-establishes  the  lien 
which  he  had  before  he  parted  with 
the  goods,  and  thereby  deprives  the 
vendee  of  the  right  to  their  posses- 
sion; and,  if  the  assignment  of  the 
bill  of  lading  is  afterwards  made, 
though  to  a  pei'son  ignorant  of  such 
notice,  the  question  would  be 
whether  the  vendor  could  be  de- 
prived of  the  security  thus  acquired, 
or  the  assignee  could  be  substituted 
venire  de  novo  was  awarded  upon  a  to  any  right  which  his  assignor  did 
technical  ground.  But  the  court  of  not  possess,  by  the  ti-ansf  er  of  an 
ting's  bench  adhered  to  its  former  instrument  not  negotiable, 
decision,  and  the  case  was  prosecuted  iFarreU  u  Railroad  Co.,  103  N.  C. 
no  further.  Since. ftiat  time  it  has  390;  Estey  v.  Truxel,  35  Mo.  App. 
never  been  doubted  that  the  judg-  338;  Sherman  u  Rugee,  55  Wis.  346 ; 
ment  of  the  king's  bench  was  cor-  Durgy  Cement  Co.  v.  O'Brien,  133 
rect    But  the   facts   in   that   case    Mass.  IS. 

showed  that  the  buyer  who  had  as-        ^  Chicago,  etc.  R.  Co.  v.  Painter,  15 
signed  the  bill  of  lading  had  at  the    Neb.  394.  < 

time  boththe  title  and  the  immedi-       3  Bishop  on  Contracts,  §  803 ;  Wait's 
ate  right  to  the  possession  of  the    Act  &  Dei.  616. 
goods.    But  as   soon   as   notice   is       *  Woodruff  «.  Noyes,  15  Conn.  333. 
given   to    the,  carrier,    where   the       5  AUyn  u  Willis,  65  Tex.  65,  doubt- 
vendee  is  (discovered  to  be  insolvent,    ing  Halff  J).  Allyn,  60 -Tex.  378. 
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rier,  qua  carrier.  When  the  carrier  combines  with  his  business 
of  common  carrier  t^hat  of  warehouseman,  if  the  transporta- 
tion has  been  completed  and  the  goods  put  in  store,  the  right 
of  the  vendor  still  exists,  and  the  notice  to  the  carrier  will 
bind  him  as  warehouseman.  In  the  case  of  water  carriers  and 
railroad  compatfies  transporting  goods  as  common  carriers, 
therefore,  the  trcmsitus  will  not  be  considered  as  having  come  to 
an  end,  so  as  to  defeat  the  vendor's  right,  as  soon  as  the  goods 
have  arrived  at  destination  and  have  been  stored,  whether 
such  carriers  be  required  to  give  notice  to  the  consignee  or 
not,  or  whether  their  liability  be  held  to  cease  as  carriers  upon 
the  arrival  and  warehousing  the  goods,  without  more,  or  not. 
As  long  as  the  goods  are  in  their  custody,  whether  as  carriers 
or  warehousemen,  they  must  recognize  the  right  of  the  vendor 
to  stop  the  delivery  of  the  goods  to  the  vendee  if  he  has  be- 
come insolvent  or  has  not  defeated  the  right  by  an  assign- 
ment of  the  biU  of  lading  to  a  honafide  purchaser.^ 

§  416.  How  long  goods  will  he  deemed  in  transit —  So  long 
as  they  remain  in  any  place  of  deposit  connected  with  their 
transmission,  as  m  the  hands  of  a  middlenlan,  as  a  packer  or 
warehouseman,  or  even  of  an  agent  of  the  vendee  hiraseK*  at 
any  stage  of  their  journey  for  the  purpose  of  being  for- 
warded,' or,  although  they  may  have  passed  through  the 
hands  of  several  carriers,  if  they  have  still  to  reach  the  des- 
tination originally  intended,  they  may  be  stopped  by  the 
vendor.  And  although  they  may  have  reached  their  destinar 
tion,  if  anything  remains  to  be  done,  as  the  payment  of  freight 
upon  them,  or  if  they  must  be  weighed  before  the  consignee 
is  entitled  to  their  possession,  they  are  stiU  in  transits  for  the 
purpose  of  stoppage  by  the  vendor.* 

1  McFetridge  v.  Piper,  40  Iowa,  627 ;  had  ceased  when  the  goods  had  come 
Calahan  v.  Babcock,  31  Ohio  St  281 ;  to  the  hands  of  a  forwarding  agent 
Bartram  v.  Farehrother,  4  Bing.  579.  for  the  consignee,  and  when  noli  are 

2  Buckley  v.  Fui-niss,  15  Wend.  137 ;  fully  stated. 

Coates  V.  Eailton,  6  B.  &  C.  422 ;  Ca-  4  Goods  may  be  stopped  in  transit 
been  v.  Campbell,  6  Casey,  254;  Har-  when  they  have  not  been  delivered 
ris  V.  Pratt,  17  N.  Y.  249 ;  Harris  v.  to  the  purchaser  or  to  any  agent  of 
Hart,  6  Duer,  606.  his  to  hold  for  him  otherwise  than  as 
'  See  Benjamin  on  Sales,  §§  839-  carrier,  but  are  still  in  the  hands  of 
844,  where  the  cases  in  which  it  has  the  carrier  as  such  and  for  the  pur- 
been  held  that  the  right  of  stoppage  poses  of  transit,  although  such  carrier 
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§  416as.  Actual  or  constructive  delivery  defeats  right. — ^An 
actual  or  constructive  delivery  of  the  goods  to  the  consignee 
will,  however,  defeat  the  right  of  stoppage.  Up  to  that  time 
the  right  may  still  be  exercised,  but  after  that  time  it  is  at  an 
end.^  After  the  goods  have  once  been  delivered  to  the  con- 
signee the  right  of  stoppage  will  not  revive  because  he  reships 
them  to  a  further  point.^ 

§  417.  What  constitutes  a  delivery. —  But  it  is  not  necessary 
that  the  goods  should  have  come  into  the  actual  possession  of 
the  buyer,  to  put  an  end  to  the  right  of  the  vendor.  If  the 
wharfinger  or  warehouseman  is  the  agent  of  the  buyer  to 
keep  the  goods  for  him,  or  if  he  has  agreed  with  the  buyer 
before  their  arrival  to  receive  and  hold  them  for  him,  or  if 
such  is  the  usage  and  usual  course  of  dealing  between  them,' 
the  vendor's  right  of  stoppage  will  have  ended  as  soon  as  the 
goods  arrive  and  are  stored  with  such  agent.  And  if  the  con- 
signee, for  his  own  convenience,  agree  with  the  carrier  to  let 
his  goods  remain  in  his  warehouse,  to  be  delivered  when  or  ^s 
he  should  want  them,  or  if  that  be  the  course  of  dealing  be- 
tween them,  the  carrier  becomes  the  warehouseman  or  agent 
of  the  buyer,  although  he  may  still  have  a  lien  upon  them  for 
his  freight.*  But  the  carrier  cannot  of  his  own  wiU  change  his 
character  so  as  to  become  the  buyer's  agent  or  warehouseman 
without  the  latter's  assent,  nor  can  the  "buyer  change  the 
capacity  in  which  the  carrier  holds  the  goods,  so  as  to  make 
him  a  bailee  for  the  buyer,  without  the  carrier's  assent.  The 
intentions  of  both  must  concur.  As  where  the  goods  were 
actually  delivered  into  the  possession  of  the  consignee,  who 
upon  examination  sent  them  back  to  the  carrier  with  instruc- 
tions to  return  them  to  the  seller,  who  in  turn  refused  to  take 
them,  by  reason  of  which  they  were  left  in  the  carrier's  hands 

was  the  purchaser's  agent  to  accept  Greve    v.  Dunham,  60   Iowa,   108 ; 

the  delivery  so  as  to  pass  the  prop-  Halff  v.  Allyn,  60  Tex.  278;  Macon, 

erty.    Bethell  w  Clark,  30  Q.  B.  Div.  etc.  R  Co.  v.  Meador,  65  Ga.  705; 

615 ;  Lyons  v.   Hoflfnting,  15   App.  More  v.  Lott,  13  Nev.  376. 

Cas.  391.  2  Brooke  Iron  Co.  v.  O'Brien,  135 

•  Schuster  v.  Carson,  28  Neb.  613,  44  Mass.  443. 

N.  W.  Eep.  734;  Klein  v.  Fischer,  30  » Wentworth  V.  Outhwaite,  10  M.  & 

Mo,  Ap.  568;  The  Natchez,  31  FeA  W.  436. 

Hep.  615 ;  LangstafiE  v.  Stix,  64  Miss.  *  See  g  416,  note  4. 
171;HaUt7.  Dimond,  63  N.  H.  565; 
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as  warehouseman,  and  it  was  contended  that  the  goods  re- 
mained in  the  hands  of  the  carrier  for  the  real  owner  who  was 
the  buyer;  while  it  was  admitted  that  the  buyer  was  the  real 
owner,  it  was  held  that  the  goods  had  never  ceased  to  be  in 
transitu,  the  intention  of  the  buyer  being  a  material  fact,  and 
that  the  carrier  did  not  become  his  agent  upon  the  return  of 
the  goods  by  him.^  So  where  the  consignee  went  on  hoard 
the  vessel,  and  said  to  the  captain  that  he  had  come  to  take 
possession  of  his  goods,  and  saw  and  touched  them,  but  was 
told  by  the  captain  in  the  same  interview  that  he  would  de- 
liver him  the  goods  when  he  was  satisfied  about  his  freight, 
whereupon  the  consignee  left,  and  the  vendor  then  went  on 
board  and  gave  notice  of  stoppage  to  the  mate,  it  was  held 
that  no  actual  possession  had  been  taken  by  the  assignee,  and 
that  as  the  captain  had  not  contracted  to  hold  as  his  agent 
the  infonsitus  was  not  at  an  end,  and  the  stoppage  was  good.' 

§  418.  When  transit  deemed  to  he  ended. —  The  trcmsitus  will 
be  considered  as  ended  when  the  goods  have  been  delivered  at 
the  consignee's  own  warehouse,  or  when  they  have  been  de- 
livered at  a  place  where  the  consignee  intends  them  to  remain 
until  he,  by  his  orders,  gives  them  a  further  destination.  So 
he  may  demand  their  delivery  to  himself  at  any  point  upon 
their  journey,  and  thus  put  an  end  to  the  right  of  the  vendor 
to  stop  them.'  And  if  the  carrier  wrongfully  refuse  to  deliver 
the  goods  upon  the  demand  of  the  consignee,  the  transitus  is 
at  an  end  as  soon  as  the  demand  is  made  and  refused,  and  the 
right  of  stoppage  is  gone.*  But  it  will  not  be  terminated  by 
an  unauthorized  demand  on  the  carrier,  with  which  he  fails  to 
comply.^ 

§  419.  Sanw  subject. —  It  is  held  that  if  the  buyer  send  his 
own  cart  or  vessel  for  the  goods,  or  receive  them  thereon  for 
transportation,  they  will  be  considered  as  having  reached  his 
actual  possession,  unless  the  vendor  restrain  the  effect  of  such 
delivery  by  taking  a  receipt  or  bill  of  lading,  so  expressed  as 

1  Bolton  V.  The  Eailway  Co.,  1  L.  E.  7  H.  &  N.  400 ;  Secomb  v.  Nutt,  14  B. 
C-  P-  431.  Mod.  334 ;  Reynolds  v.  The  Eaih-oad, 

2  "Whitehead  v.  Anderson,  9  M.  &    43  N.  H.  580. 

W-  518.  4Bh-d  V.  Brown,  4  Exch.  786. 

'Whitehead  v.  Anderson,  supra;  'Allen  v.  Mercier,  1  Ash.  108;  Eey- 
The  London,  etc.  Railway  v.  Bartlett,    nolds  v.  The  Railroad,  mpra. 
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to  indicate  that  the  delivery  to  the  master  of  the  vessel  is  to 
him  as  aa  agent  for  carriage,  and  not  as  an  agent  to  receive 
possession  for  the  buyer.^  There  are,  however,  cases  which 
hold  that  so  long  as  the  property  is  merely  on  its  way  to  the 
buyer,  it  may  be  stopped  without  reference  to  the  mode  of 
conveyance,  and  that  the  delivery  to  an  agent  of  the'  vendee, 
though  he  may  be. the  master  of  the  vendee's  vessel,  wiU  not 
terminate  the  1/ram,situs  where  the  object  in  view  is  the  trans- 
portation of  the  property  to  its  destination.^ 

§  420.  Not  necessary  that  vendor  oitain  actual  possession  of 
goods  —  NoUce  is  sufficient. —  It  was  formerly  held  that,  in 
order  to  make  the  stoppage  in  trcmsitu  effectual,  the  vendor 
must  recover  back  the  actual  possession  of  the  goods.  ,  But  it 
is  now  settled  that  a  demand  made  upon  the  carrier  for  them, 
or  a  notice  to  him  to  stop  their  delivery  to  the  consignee,, or 
an  assertion  of  the  vendor's  right  after  an  entry  of  the  goods 
at  the  oiistom-house,  or  a  claim  and  endeavor  to  get  possession, 
is  equivalent  to  an  actual  recovery  of  the  goods  into  the 
vendoi^'s  possession.  After  such  notice,  the  vendor  will  be 
considered  as  constructively  in  possession,  and  if  the  demand 
for  their  redelivery  be  refused,  or  if  they  be  given  up  to 
another  after  such  notice,  the  vendor  may  maintain  trover 
against  the  carrier,  or  any  other  person,  though  it  may  be  the 
buyer  himself,  into  whose  possession  they  have  come.  The 
title  to  the  goods  will  still  remain  in  the  buyer  as  before,  but 
the  seller  will  be  considered  as  put  in  the  same  position  as  to 
his  hen  that  he  held  before  he  parted  with  them.* 

§  421.  Duty  and  liability  of  ca/rrier  after  notice. —  The  in- 
solvency of  the  buyer  is  essential  to  the  existence  of  the  right 
of  the  vendor  to  stop  the  goods.  If,  therefore,  the  former  be 
solvent  at  the  time  of  its  attempted  exercise,  the  carrier,  if  he 

1  Turner  v.  The  Liverpool  Docks  lingku  Inglis,  SEast,  381;  Northeyw. 
Trustees,  6  Exch.  543 ;  Van  Casteel  v.  Field,  2  Esp.  613 ;  MiUs  v.  BaU,  3  Bos. 
Booker,  3  id.  691 ;  Sohotsmans  v.  The  &  P.  457 ;  Newhallu  Vargas,  13  Me.  93 ; 
Railway  Co.,  L.  R.  3  Ch.  App.  333.  Jordan  v.  James,  5  Ham.  88 ;  Went- 

2  Stubbs  V.  Lund,  7  Mass.  453 ;  Har-  worth  v.  Outhwaite,  10  M.  &  W.  436 ; 
ristt  Pratt,  17  N.  T.  349;  Harris  v.  Coxu  Burns,  1  Iowa,  64;  O'NeU  v. 
Hart,  6  Duer,  606 ;  Holbrook  v.  Vose,  6  Garrett,  6  id.  480 ;  "White  v.  Welsh,  38 
Bosw.  76 ;  Newhall  v.  Vargas,  13  M&  Penn.  St  896 ;  Rowley  v.  Bigelow,  12 


'  Litt  V.  Cowley,  7  Taunt.  169 ;  Boht- 
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know  the  fact,  will  be  not  only  justified  in  refusing  to  give 
up  the  goods  or  to  pay  attention  to  the  notice,  but  it  would  be 
his  duty  to  do  so.  He  obeys  the  order  or  demand  at  his 
-peril  in  any  case.  For,  while  a  rightful  stoppage  protects  the 
cairier  against  the  claims  of  the  consignee,^  yet  if  it  should 
turn  out  that  the  purchaser  of  the  goods  was  solvent,  the  no- 
tice or  demand  would  be  entirely  without  authority.  If,  there- 
fore, the  carrier  refuse  to  give  up  the  goods  to  the  consignee, 
who  is  solvent,  upon  his  demand,  the  latter  might  maintain 
an  action  of  trover  against  him  at  once.  If,  on  the  other 
hand,  the  carrier  fail  to  withhold  the  goods  upon  a  notice  to 
do  so,  or  to  surrender  their  possession  to  the  vendor  upon  his 
demand,  or  if,  after  such  notice  or  demand,  he  should  deliver 
them  to  the  buyer,  and  it  should  turn  out  that  the  latter  was 
insolvent,  the  carrier  wiU  be  liable  to  the  vendor,  at  least  to 
the  extent  of  the  buyer's  indebtedness  for  the  goods.^  It  has 
therefore  been  said  that,  "  as  the  carrier  obeys  the  stoppage 
in  fy-ansitw  at  his  peril,  if  the  consignee  be  in  fact  solvent,  it 
would  seem  no  unreasonable  rule  to  require  that,  at  the  time 
the  consignee  was  refused  the  goods,  he  should  have  evidenced 
his  insolvency  by  some  overt  act."  ^  But  in  the  case  of  The  Ti- 
gress *  this  suggestion  is  rejected,  the  judge  saying  that  the 
proof  of  the  conditions  on  which'  the  vendor's  rights  depend 
would  always  be  diificult,  often  impossible,  at  the  time  of  their 
exercise ;  "  for  instance,  whether  the  vendee  is  insolvent  may 
not  transpire  till  afterwards,  when  the  bill  of  exchange  for  the 
goods  becomes  due ;  for  it  is,  as  I  conceive,  clear  law  that  the 
right  to  stop  does  not  require  the  vendee  to  have  been  found 
insolvent." ' 

§  422.  Course  to  he  pursued  J>y  carrier  for  Ms  own  protec- 
tion.—  The  law  of  stoppage  in  transiiu,  therefore,  becomes  of 
great  importance  to  the  common  carrier;  and  when  a  notice 
is  given  or  a  demand  is  made  upon  him  for  the  goods  by  a 
vendor  who  claims  the  right  to  avail  himself  of  it  in  the  par- 
ticular case,  it  places  him  in  very  nearly  the  same  situation  as 
when  a  demand  is  made  for  the  goods  by  one  who  claims  ad- 

'  The  Vidette,  84  Fed.  Rep.  396 ;  The  8  Blackburn  on  Sales,  266. 

^.  H.  Pray,  27  Fed.  Rep.  474  *  32  L.  J.  Adw.  97.       ' 

2  Allen  V.  Raiboad  Co,,  79  Me.  327 ;  *  Benjamin  on  Sales,  §  888.  And  see 

Bloomingdale  v.  Railroad  Co.,  6  Lea,  authorities  cited  in  last  sectioa 
616 ;  Poole  v.  Railway  Co.,  58  Tex.  184. 
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versely  to  the  bailor  or  his  consignee.  If  it  be  doubtful 
whether  the  right  exists  to  stop  the  goods,  the  carrier  may, 
as  in  that  case,  instead, of  refusing  to  comply  with  the  notice 
or  the  demand,  require  that  he  shall  be  allowed  a  reasonable 
time  to  investigate  the  condition  of  the  buyer ;  and  if,  after 
inquiry,  he  shaU  be  unable  to  satisfy  himself,  and  does  not 
choose  tp,  assume  the  responsibility  of  a  delivery  to  either 
seller  or  buyer,  or  to  act  upon  the  demand  of  the  vendor  that 
the  goods  shall  be  withheld  from  the  consignee,  he  may,  for 
his  own  security,  resort  to  legal  proceedings  to  have  the 
question  determined,  as  in  the  case  of  adverse  claimants  of 
the  property.^ 

Vm.  THE  CARRIER'S  RIGHT  TO  A  RECEIPT  ON  DELWEEY. 

§  423.  Oa/nrier  may  demand  receipt  on  delivery. —  As  nothing 
can  he- more  reasonable  than  that  when  the  carrier  delivers 
the  goods  he  should  have  the  right  to  derhand  of  the  party 
receiving  them  (some  written  evidence  that  he  has  done  so,  he 
may  require  a  receipt  in  writing  of  the  party,  and  it  will  be  a 
good  defense  to  an  action  for  the  goods  that  the  consignee  or 
other  person  claiming  their  delivery  refused  to  give  such  re- 
ceipt when  required  to  do  so.^  And  where  the  owner  desires 
to  remove  the  goods  in  separate  parcels  and  at  different  times, 
the  carrier  may,  as  a  condition  of  the  delivery  of  a  part  of 
them,  demand  a  receipt  for  the  wholCv  After  the  owner  has 
had  an  opportunity  to  inspect  the  goods  and  ascertain  their 
condition,  he  is  bound  to  take  immediate  custody  of  them  and 
remoye  them  with  reasonable  diligence,  unless  it  is  otherwise 
agreed  between  him  and  the  carrier ;  and  he  cannot  require 
the  carrier  to  make  more  than  one  delivery  or  to  take  moBe 
than  one  receipt.' 

§  423a.  But  cannot  require  surrender  of  hill  of  lading. — 
So,  though  the  carrier  may  properly  require  thp  production 
of  the  bill  of  lading  by  the  consignee  as  evidence  of  his  right 
to  demand  delivery  of  the  goods,*  it  is  said  that  the  carrier 
cannot  insist  upon  the  ^wrr^nder  of  the  bill  of  lading  as  a 
condition  of  delivery.^ 

•  Ant&,  %  407.  <  Bass  v.  Glover,  63  Ga.  746. 

2  Skinner  w  Railroad,  12  Iowa,  191.        *  Dwyer  v.  Railway  Co.,  69  Tex. 
"  Ayres  v.  RaUroad,  5  Dutcher,  393.    707. 
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§  449.  Same  subject  — How  when 
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§  4r24:.  In  general. —  Thus  far  the  subject  of  the  common 
carrier's  relation  to  the  goods  intrusted  to  him  has  been 
treated,  almost  exclusively,  with  reference  to  his  duties  and 
responsibilities  growing  out  of  that  relation.  But  the  law 
will  imply  no  executory  contract  which  imposes  upon  one  party 
duties  and  obligations  without  some  equivalent;  and  even 
when  the  contract  is  expressed  by  the  parties,  much  is  still 
generally  left  to  be  settled  by  legal  implication.  This  equivar 
lent  in  the  case  of  the  carrier,  it  is  true,  consists  mainly  in  the 
compensation  which  is  allowed  him  for  the  carriage  of  the 
goods,  for  which  a  lien  is  given  him  upon  them.  But  besides 
the  payment  of  such  compensation,  the  law  further  imposes 
upon  the  bailor  certain  duties  and  obligations  to  the  carrier 
which  give  rise  tp  corresponding  rights  on  the  part  of  the 
latter  against  his  bailor.  And  as  a  means  of  protection  against 
the  consequences  to  himself  of  the  extraordinary  risks  which 
it  imposes  upon  him,  and  also  that  he  may  protect  the  inter- 
est of  his  employer  in  the  property  in  his  custody,  the  law 
has  further  conferred  .y|>on  him  certain  rights  as  against  all 
those  who  may  unlawfully  interfere  with  him  or  the  goods 
in  his  charge  whilst  he  is  engaged  in  the  performance  of  his 
duty. 
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1  GENEKAL  EIGHTS  IN  EESPECT  TO  THE  GOODS. 

§  425.  The  Co/Trier's  right  to  an  action  to  recover  the  goods 
when  taken  from  him  or  for  an  injury  to  them  while  in  his 
cM5to%.— Being  a  bailee  of  the  goods  for  hire,  and  having  a 
fijrther  interest  in  them  by  reason  of  the  responsibility  which 
rests  upon  him,  he  hafe  what  is  called  a  special  property  in 
them  which  will  justify  him  in  resorting  to  any  means  for 
their  protection  to  which  the  general  owner  could  have  re- 
course; and  if  they  suffer  damage  from  the  negligence  or 
wilful  wrong  of  another,  he  may  recover  from  the  party  in 
fault  damages  for  the  injury  sustained  by  them,*  even  to  the 
extent  of  their  full  value,  if  they  be  destroyed  or  rendered 
valueless  by  such  negligence  or  wrong.  Or  if  they  be  wrong- 
fully taken  from  him,  he  may  recover  his  possession  or  the 
value  of  the  goods,  in  the  appropriate  action  of  detinue,  re- 
plevin or  trover.  He  is,  in  short,  for  all  practical  purposes, 
the  owner  of  the  property  for  the  redress  of  all  wrongs  or  in- 
juries to  it  whilst  in  his  possession ;  for,  as  has  been  well  said, 
a  man  ought  not  to  be  charged  with  an  injury  to  another 
without  being  able  to  resort  to  the  original  cause  of  that  in- 
jury, and  in  amends  there  to  do  himself  right.^  And  of  so 
much  consequence  does  the  law  esteem  his  temporary  and 
qualified  ownership  of  the  property  that,  even  in  criminal 
prosecutions  for  theft  or  robbery,  it  is  held  to  be  suflEicient  to 
allege  such  ownership  of  the  property  in  the  indictment,  with- 
out reference  to  its  general  owner.^ 

§426.  Owner'' s  right  of  action,  how  affected — Extent  of 
carrier's  recovery. —  ISTor  is  the  right  thus  conferred  by  his 
special  property  inconsistent  with  a  co-existing  right  of  action 
for  the  same  cause  ifl  the  general  owner.*  But  even  when  the 
real  owner  might  sue,  the  action  may  still  be  brought  in  the 
name  of  the  carrier,  though  the  object  of  the  suit  may  be  a 
recovery  for  the  f uU  value  of  the  goods,  and  a  recovery  by 

'The  Gen.  McGullom,  9  Benedict,  Co.  v.  Atkins,  S2  Penn.  St.  533;   1 

31 ;  State  V.  Liquors,  -r-  Ma  — ,  ,31  Chitty  on  PL  173 ;  Bacon's  Abridg. 

Atl.  Rep.  840.  Bailment,  D ;  3  East  P.  C.  653 ;  Win- 

= Story  on  Bail.  §  93/.  gard  v.  .Banning,  39  C^L  543. 

'White   V.   Bascom,    38  Vt.   368;        < Booth  u.  TerreU,  16  Ga.  30;  Mor- 

Harker  v.  Dement,  9  Gill,  7 ;  Memck  gan  v.  Ide,  8  Gush.  430. 
V.  Brainard,  38  Barb.  574 ;  Steamboat 
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him  will  be  a  bar  to  any  subsequent  action  by  such,  general 
owner.'  But  in  case  the  carrier  should  recover  the  full  value, 
he  will  be  entitled  to  the  recovery  only  to  the  extent  of  his 
qualified  interest  in  the  goods,  and  as  to  the  balance  he  wiU 
be  held  to  be  a  trustee  for  the  general  owner  unless  he  has 
satisfied  such  owner  for  his  loss.  The  law  will  regard  the 
damages  in  such  cases  as  standing  in  the  place  of  the  property 
for  the  conversion  or  destruction  of  which  they  have  been  re- 
covered.^ And  when  a  judgment  recovered  by  either  has 
been  satisfied,  it  will  pass  the  title  to  the  property,  for  the  in- 
jury to  which  it  was  recovered,  to  the  party  against  whom 
the  recovery  was  had.' 

§  427.  When  oarrier  may  le  subrogated  to  owner's  claim. — 
But  if  the  property  intrusted  to  the  carrier  be  lost  or  de- 
stroyed whilst  in  his  charge  by  the  wrongful  act  or  careless- 
ness of  another,  and  the  carrier  pay  to  the  owner  its  value, 
which  is  accepted  in  f uU  satisfaction  of  his  loss,  he  wDl  be  sub- 
stituted to  all  the  rights  of  such  owner,  and  may  recover  such 
value  from  the  wrong-doer  for  his  own  use  and  benefit.  And 
even  when  the  property  is  destroyed  by  the  wanton  and  un- 
authorized act  of  his  servant  or  agent,  not  done  in  the  per- 
formance of  his  appointed  duties,  the  carrier  may,  upon  making 
amends  to  the  owner,  be  entitled  to  any  action  or  recovery  to 
which  such  owner  might  havebeen  entitled  against  any  other 
person  than  the  wrong-doer ;  as,  for  instance,  if  a  chose  in  ac- 
tion be  intrusted  to  him  for  carriage,  and  be  entirely  lost  or 
destroyed  by  the  wilful  misconduct  of  an  agent,  the  carrier, 
upon  payment  of  its  value  to  his  bailor,  will  be  treated  as  an 
equitable  assignee  of  such  bailor  for  valuable  consideration, 
and  as  entitled  to  all  the  remedies  which  the  latter  would  have 
had  against  the  party  liable  to  an  action  thereon.  Thus, 
where  bank-notes  were  delivered  to  the  carrierj  and  one  of  his 
agents,  in  gross  violation  of  his  duty,  purloined  and  actually 

1  Ingersoll  v.  Van  Bokkelin,  7  Cow.  '  Strong  v.  Adams,  30  Vt  231 ;  Ely 
670 ;  Lyle  v.  Barker,  6  Bin.  457.  v.  Ehle,  3  Comst  506 ;  Eootv.  Chand- 

2  Chesley  v.  St  Claii-,  1  N.  H.  189 ;  ler,  10  Wend.  110 ;  Spence  v.  MitcheU, 
BisheU  v.  Huntington,  2  id.  143;  9  Ala.  744;  Hart  v.  Hyde,  5  Vt  328; 
Steamboat  Farmer  v.  McCraw,  36  Bryant  v.  CliflEord,  13  Met  138; 
Ala.  189 ;  Woodman  v.  Nottingham,  Overby  v.  McGree,  15  Ark.  459 ;  Love- 
49  N.  H.  387.  joy  v.  Murray,  3  Wali.  1. 
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destroyed  them,  it  was  held  that  the  carrier,  upon  making 
satisfaction  to  the  owner,  might  recover  their  value  from  the 
bank  by  which  they  were  issued.' 

§  428.  Bight  of  carrier  to  recover  possession  of  goods  from 
owner. —  And  not  only  may  the  carrier  sue  and  recover  from 
a  stranger  or  third  'person  who  may  have  taken  the  goods 
tortipusly  from  his  possession,  or  occasioned  damage  to  them, 
but  he  may  also  have  an  action  against  the  bailor  or  owner 
himself,  even  for  the  recovery  of  the  possession  of  the  goods, 
if  they  have  been  taken  from  him  by  the  latter  unlawfully 
and  in  violation  of  his  right  to-  their  custody.  For  if  the  car- 
rier has  a  lien  upon  the  goods  for  his  freight  or  for  charges 
advanced  upon  them,  if  they  are  taken  from  him,  even  by  the 
owner  himself;  against  his  will,  he  will  be  entitled  to  a  resti- 
tution of  them  and  may  have  his  action  for  that  purpose.  In 
such  a  case,  he  is  in  a  position  similar  to  that  of  a  pawnee 
who  has  the  goods  of  his  bailor  pledged, to  him  for  his  security, 
and  who  is  therefore  clearly  entitled  to  be  restored  to  his 
possession  when  deprived  of  it  without  his  consent  or  the  pay- 
ment of  his  debt.^  So  if,  after  the  carrier  has  agreed  to  at- 
torn' to  and  to  keep  the  goods  for  an  adverse  claimant  who 
has  the  paramount  title  to  them,  they  be  taken  from  him 
forcibly  or  against  his  will  by  his  bailor,  he  could  undoubtedly 
sustain  an  action  for  a  recovery  of  the  goods  or  their  value. 
But  if  the  action,  be  founded  solely  upon  the  special  property 
of  the  carrier  as  bailee,  and,  instead  of  seeking  a  restitution  of 
the  goods  to  his  possession,  he  sue  in  trespass  or  trover  for 
damages  only,  his  recovery  against  the  bailor  or  general  owner 
will  be  limited  to  the  value  of  his  special  interest  in  the  goods.^ 

§  4S9.  Eis  right  to  insure  the  goods, —  The  common  carrier 
may  also,  in  common  with  all  bailees  intrusted  for  hire  with 
the  custody  of  property,  and  responsible  for  its  safety,  insure 
the  goods  delivered  to  him  for  carriage,*  not  only  to  the  ex- 
tent of  the  valae  of  his  interest  in  them,  but  to  their  full 

iHagerstown  Bank  u.  The  Adams  Hays  v.  Riddle,  1  Sand.  348;  Hickofc 

Express  Co.,  45  Pa.  St.  419.  v.  Buck,  33  Vt  149 ;  Little  v.  Fossett, 

^Stoty  on  BaiL  §  303;  Young  v.  34  Me.  545;  Benjamin  v.  Stremple, 

Kimball,  33  Pa.  St.  193 ;  Van  Baalen  13  111.  466 ;  Young  v.  Kimball,  23  Pa. 

u  Dean,  27  Mich.  104.  St.  198. 

'White  u  Webb,  15  Conn.    303;        « Ins.  Co.  u  E'y  Co.,  63  Tex.  475,' 
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value,  upon  the  ground  that  every  person  who  would  be  liable 
in  the  event  of  the  loss  of  property  may  effect  an  insurance 
;Eor  his  own  protection.  And  whether  responsible  or  not  by 
the  terms  of  his  receipt  or  bill  of  lading  for  a  loss  arising  from 
a  particular  risk,  he  may  still  insure,  for  the  benefit  of  the 
owners  of  the  goods^  against  loss  therefrom,  as  well  as  against 
all  other  risks.  Bat  when  there  is  no  responsibility,  as  where 
the  bill  of  lading  excepts  liability  from  losses  by  fire  or  the 
perils  of  the  sea,  and  the  carrier  would  insure  against  them, 
not  exclusively  the  value  of  his  own  interest  in  the  goods,  but 
to  the  extent  of  their  full  value,  it  must  appear  from  the  use 
of  the  words,  "  for  whom  it  may  concern,"  or  some  other 
equivalent  expression,  that  it  was  his  intention  to  insure  for 
the  benefit  of  the  owners,  and  not  for  himself  exclusively.' 
And  not  qnly  may  the  carrier  procure  insurance  upon  the 
specific  goods  of  his  employer  intrusted  to  him  for  carriage 
in  this  manner  to  their  full  value,  but  he  may  procure  a  float- 
ing or  shifting  policy,  which  will  attach  to  the  goods  as  they 
may  from  time  to  time  come  into  his  custody  in  the  course  of 
his  business.^  But  whenever  his  insurance  is  made  to  cover 
the  full  value  of  the  goods,  he  will  be  held  to  be  a  trustee  for 
the  owners  of  the  goods  for  the  amount,  after  deducting  the 
value  of  his  own  interest  for  advances  upon  them  and  his 
freight.'  The  money  received  upon  such  a  policy  is  consid- 
ered as  supplying  the  place  of  the  lost  goods. 

§  4r29a.  Same  subject — Shipper  cannot  ie  required  to  insure 
for  carrier's  benefit. —  But  the  carrier  cannot  insist,  as  a  con- 
dition of  receiving  the  goods  for  carriage,  that  they  shall  be 
insured  for  his  benefit  by  the  shipper ;  and  if  a  bill  of  lading 
"  contained  a  provision  that  the  [carrier]  would  not  be  liable 

1 1  Phillips  on  Ins.  §  383.  v.  Insurance  Co.,  2  Sandf.  490 ;  Chase 
2  2  Duer  on  Ins.  49 ;  Waring  v.  In-  v.  Washington  Ins.  Co.,  12  Barb.  595 ; 
surance  Co.,  45  N.  T.  606 ;  Waters  v.  Miltenberger  v.  Beacom,  9  Penn.  St 
The  Monarch  Ins.  Co.,  5  El.  &B.  870;  198;  Vermont,  etc.  R.  R.  «.  Fitch- 
London,  etc.  Railway  v.  Glyn,  1  EL  &  burg,  etc  R.  R.,  14  AUen,  462;  Eastr 
El.  652 ;  Marks  v.  Hamilton,  7  Exch.  ern  R.  R.  u  Insurance  Co.,  98  Mass. 
328 ;  Savage  v.  Corn  Ex.  Ins.  Co.,  4  420 ;  Commonwealth  v.  Insui-ance 
Bosw.  1,  36  N.  Y.  635 ;  Crowley  v.  Co.,  112  id.  136. 
Cohen,  3  B.  &  Ad.  478;  Wolflf  v.  sstilwell  «.  Staples,  19  N.  Y.  401; 
Horncastle,  IB.  &P.  31G;  Caruthers  Waters  u  The  Monarch  Ins.  Ga, 
V.  Sheddon,  6  Taunt  14 ;  Van  Natta  swprcu 
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unless  the  owners  should  insure  for  its  benefit,  such  provision 
could  not  be  sustained,  for  that  would  be  to  allow  the  carrier 
to  decline  the  discharge  of  its  duties  and  obligations  as  such, 
unless  furnished  with  indemnity  against  the  consequences  of 
failure  in  such  discharge.  Refusal  by  the  owners  to  enter 
into  a  contract  so  worded  would  furnish  no  defense  to  an  ac- 
tion to  compel  the  company  to  carry,  and  submission  to  such 
a  requisition  would  be  presumed  to  be  the  result  of  duress  of 
circumstances  and  not  binding." ' 

§  430.  His  autliority  to  sell  the  goods. —  The  bailment  to  the 
carrier  confers  no  authority  whatever  upon  him  to  sell  the 
goods,  and  if  he  sell  them  without  other  authority  than  that 
which  he  has  as  carrier  he  can  pass  no  title.  And  though  the 
goods  be  sold  for  a  fair  price  to  one  who  purchases  in  good 
faith,  the  title  of  the  owner  is  not  affected  by  the  sale,  and 
the  purchaser  will  be  responsible  to  him  for  thera.^  This  rests 
upon  the  well  established  rule  of  law,  applicable  to  all  bailees, 
that  no  one  can  sell  the  property  of  another,  so  as  to  vest  a 
title  in  the  purdhaser,  without  authority  to  do  so  from  the 
owner,  although  he  may  have  possession,  which  is  prima  facie 
evidence  of  title,  by  the  permission  of  the  owner  or  even  by 
his  procurement,  no  matter  how  innocent  the  purchaser  may 
have  been  or  how  good  apparently  was  the  right  of  the  seller 
to  make  the  sale ;  the  universal  and  fundamental  principle  of 
the  law  of  personal  property  being,  that  no  man  can  be  di- 
vested of  his  title  to  it  without  his  own  consent,  and  conse- 
quently that  even  the  honest  purchaser  under  a  defective  title 
cannot  hold  against  the  true  owner;  That  "  no  one  can  trans- 
fer to  another  a  better  title  than  he  has  himself  "  is  a  maxim, 
says  Chancellor  Kent,  alike  "  of  the  common  and  civil  law, 
and  a  sale  ex  vi  termini  imports  nothing  more  than  that  the 
lonafde  purchaser  succeeds  to  the  rights  of  the  vendor." ' 

1  Fuller,  C.  J.,  in  Inman  v.  Railway  1  Wils.  8 ;  McCombie  v.  Davies,  ft 
Co.,  129  U.  S.  128.  East,  538 ;  Bailey  v.  Sibaw,  24  N.  H. 

2  White  V.  "Webb,  15  Conn.  302;  397;  Swift  v.  Moseley,  10  Vt  208; 
Doaneu  Russell,  8  Gray,  382;  Agnew  Lecky  v.  McDermott,  8  S.  &  R.  500; 
n  Johnson,  22  Penn.  St  471 ;  Hunt  v.  Powell  v.  Buck,  4  Strob.  Law,  427 ; 
Haskell,  24  Me.  339 ;  Kitchell  v.  Van-  Lickbarrow  v.  Mason,  6  East,  31. 
a^ar,  1  Blackf.  356;  Hoffman  v.  s  2  Kent's  Com.  324 ;  Saltus  w  Ever- 
Noble,  6  Met.  68 ;  Rankin  v.  Packet  ett,  20  Wend.  369 ;  Covill  v.  Hill,  4 
Co.,  9  Heisk.  564;  Hartop  V.  Hoare,  Deiaio,  333;  Pickering  v.  Busk,  15 
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§  431.  Same  subject  —  Cannot  sell  to  satisfy  Men.—  ISor  does 
the  fact  that  the  carrier  has  a  lien  upon  the  goods,  for  his 
freight  or  on  any  other  account,  confer  upon  him  the  right  to 
sell  them  to  satisfy  his  charges  or  to  reimburse  himself  for  ex- 
penses incurred  by  him  for  the  owner  on  their  account.  And 
if  the  consignee  refuse  to  pay  the  freight  and  to  receive  them 
the  carrier  must  store  them  with  some  responsible  warehouse- 
man, subject  to  his  lien,  and,  unless  the  lien  is  discharged  by 
the  owner,  must  resort'  to  legal  proceedings  to  have  them  sold, 
and  the  proceeds  applied  to  the  payment  of  his  claim.*  If,  in 
such  cases,  the  goods  be  stored  in  a  warehouse  not  belonging 
to  the  carrier,  the  warehouseman  will  hold  them  under  the 
authority  of  the  carrier  and  not  of  the  owner,  and  his  posses- 
sion will  be  regarded  as  that  of  the  carrier  for  the  purpose  of 
preserving  his  lien ;  and  the  goods  will  become  subject  to  the 
lien  of  the  warehouseman  as  well  as  to  that  of  the  carrier.^ 

^4:32. .  Same  subject — When  sudden  emergency  will  justify 
sale. —  But  while  in  the  possession  of  the  goods  in  the  charac- 
ter of  carrier,  he  also  stands  for  many  purposes  in  the  relation 
of  agent  for  the  owner ;  and  it  is  a  general  rule  of  law  that, 
although  the  powers  of  agents  are  ordinarily  limited  to  the 
purposes  for  which  they  are  employed,  yet  that  emergencies 
may  arise  in  which,  from  the  necessities  of  the  case,  an  agent 
may  be  justified  in  assuming  extraordinary  powers ;  and  that 
his  acts,  done  fairly  and  in  good  faith  under  such  circum- 
stances, though  entirely  beyond  the  scope  of  his  ordinary 
powers,  may  be  binding  upon  his  principal.^  Such  emergen- 
cies sometimes  occur,  in  the  course  of  the  business  of  the  car- 
rier, in  which  he  becomes  the  agent  of  all  concerned,  and  in 
which  his  acts,  in  the  exercise  of  a  sound  discretion,  wiU  be 
binding  upon  all  the  parties  in  interest ;  and,  if  the  necessities 
of  the  case  require  that  the  goods  be  sold,  he  not  only  may 
sell,  but  it  becomes  obligatory  upon  him  to  do  so,  for  the  ben- 
efit of  the  owner.  If,  for  instance,  the  consignee  refuse  to 
accept  the  goods,  and  they  are  of  a  perishable  character,  and 

East,  38 ;  Coggill  v.  The  Railroad,  3    111.  143 ;  Rankin  v.  The  Packet  Co.,  9 
Gray,  545.  Helsk.  564,  and  cases  supra. 

iBriggs  V.  The  Railroad,  6  AUen,        2  Western  Ti-ans.  Co.  v.  Barber,  56 
346 ;  Hunt  v.  Haskell,  24  Me.  24 ;  In-    N.  Y.  544. 
dianapolis,  etc.  R.  R.  r.Herndon,  81       3  Mechem  on  Agenby,  §  481. 
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if  stored  would,  from  rapid  decay,  be  totally  lost  to  the  owner, 
it  would  be  the  duty  of  the  carrier  to  sell  them  on  his  ac- 
count ;  and  the  same  rule  would  apply  if,  from  any  cause,  it 
became  impossible  to  deliver  the  goods  according  to  the  direc- 
tions of  the  owner  or  bailor,  or  to  return  them  before  they 
would  inevitably  perish  from  such  inherent  tendency,  from 
damage  received  by  them  in  the  transit,  or  from  any  other 
cause.' 

§  433.  Same  subject  —  Absolute  necessity  will  justify. —  So 
in  the  case  of  carriers  by  sea  the  master  of  the  vessel  is  vested 
by  law  with  power  to  sell  the  goods  of  the  shippers  of  the 
cargo  in  case  of  absolute  pecessity,  as  where  there  is  a  total 
inability  to  carry  the  goods  to  their  destination  or  otherwise 
to  obtain  money  indispensable  tq  make  the  necessary  repairs 
to  complete  the  voyage,  and  no  other  vessel  can  be  procured  to 
which  they  can  be  transhipped  for  the  intended  port,  or  where 
the  goods,  in  case  of  accidental  delay,  are  about  to  perish,  or 
have  become  so  far  damaged  as  to  be  unfit  for  further  car- 
riage. In  such  cases  of  absolute  necessity  he  may  sell  both 
ship  and  cargo,  and  the  purchaser  will  acquire  an  absolute 
title.2 

§  434.  Same  suhject  —  The  rule  stated. —  The  law  upon  the 
subject  of  sales  by  carriers  in,  cases  of  necessity  is  thus  stated 
by  Cockburn,  C.  J.,  in  I^otara  v.  Henderson : '  "  The  law  ap^ 
plicable  to  such  a  case  appears  to  us  to  be  free  from  any  seri- 
ous difficulty.  In  every  contract  to  carry  for  freight  there  is 
an  implied  obligation  on  the  part  of  the-  ship-owner  that,  in 
the  event  of  any  disaster  happening  to  the  ship  or  cargo  in  a 
port  where  correspondence  cannot  be  had  with  the  freighter, 
the  master  shall  act  as  his  agent  and  use  his  best  efforts  for  the 
protection  and  preservation  of  the  cargo.  He  must,  in  such 
an  emergency,  put  himself  in  the  place  of  the  owner  of  the 
cargo  and  do  what  the  latter,  as  a  prudent  man,  would  himself 

■  Arthur  v.  The  Schooner  Cassius,  Vlierboom  v.  Chapman,  13  M.  &  W. 

3  Story,  81 ;  Rankin  v.  Packet  Co.,  9  330 ;    Cannan  v.  Meabum,   1  Bing. 

Heisk.  564  343;  CammeU  v.  Sewell,  3  a  c&  N. 

^Pope  V.  Nickerson,  3  Story,  465;  617,  5  id.  728;  Propeller  Mohawk,  8 

Post  V.  JonM,  19    How.  150;    The  Wall  153;  The  Velona,  3  Ware,  139. 
Gratitudine,  3  Rob.  Adm.  340 ;  Fi-ee-        » L.  R.  5  Q.  B.  846. 
man  v.  E.  India  Co.,  5  B.  &  Aid.  617 ; 
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do  for  his  own  interest  if  lie  were  present.  '  If  the  cargo,' 
says  Lord  Stowell,  in  the  case  of  The  Gratitudine,i  '  is  a  per- 
ishable cargo,  and  the  vessel  is  unable  to  proceed  or  stands  in 
need  of  repairs  to  enable  her  to  proceed  in  time,  \  .  .  the 
master  must  exercise  his  judgment  whether  it  would  be  better 
to  tranship  the  cargo,  if  he  has  the  means,  or  to  sell  it.  He 
is  not  absolutely  bound  to  tranship;  he  may  not  have  the 
means  of  transhipment.  But  even  if  he  has,  he  may  act  for 
the  best  in  deciding  to  sell.  If  he  had  not  the  means  of  tran- 
shipping, he  is  under  an  obligation  to  sell,  unless  it  can  be  said 
that  he  is  under  an  obligation  to  let  it  perish.' " 

§  435.  Same  subject  —  WTmt  purchaser  must  sJi<m.~  In 
order  to  justify  the  act  of  the  carrier  in  making  sale  of  the 
goods,  and  to  establish  his  title  to  them,  the  purchaser  must 
show  that  there  was  a  necessity  for  the  sale,  arising  from  the 
perishable  nature  of  the  property,  which  made  its  preservation 
for  the  owner  impracticable,  or  that,  from  that  or  some  other 
cause,  it  was  neither  possible  to  proceed  with  its  transporta- 
tion nor  to  store  it ;  that  the  carrier  has  acted  in  good  faith 
and  with  sound  discretion ;  and  that  it  was  impossible  to  com- 
municate with  the  owner  and  to  receive  instructions  from  hun 
as  to  the  course  to  be  pursued,  without  occasioning  a  delay 
which  the  circumstances  and  condition  of  the  property  would 
not  admit.^  And  whether,  under  all  the  circumstances,  these 
conditions  existed  to  justify  the  sale,  is,  when  the  action  is  one 
at  law,  a  question  of  fact  to  be  determined  by  the  jury  under 
proper  instructions  by  the  court.' 

§  436.  Same  siibject — Sale  when  not  necessary  amounts  to  a 
conversion. —  If  the  carrier  or  the  master  of  the  vessel  sell  the 
goods  when  the  necessity  for  so  doing  does  not  exist,  he  wiU 
be  liable  in  an  action  for  their  conversion,  and  nothing  but  the 
existence  of  circumstances  of  actual  necessity  will  afford  an 
excuse  for  the  sale.  Neither  the  advice  of  others  who  are 
called  upon  to  examine  the  goods,  nor  the  decree  of  a  court 

1  3  Rob.  Adm.  259.  9   Pick.   466 ;   Wilson  v.   Millar,  8 

2  Butler  V.  Murray,  30  N.  Y.  88 ;  The  Starkie,  1 ;  Saltus  v.  Everett,  20  Wend. 
New  Eng.  Ins.  Co.  v.  Brig  Sai-ah  Ann,  267 ;  Myers  v.  Baymore,  10  Penn.  St 
13  Pet.  887;  Bryant  v.  Ins.  Co.,  13  114. 

Pick.  543 ;  Am.  Ins.  Co.  v.  Center,  4       '  Butler  i;.  Murray,  supra. 
Wend,  45;  HaU  v.  Franklin  Ins.  Co., 
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having  no  jurisdiction  or  authority  to  order  a  sale  under  such, 
circumstances,  will  be  any  justification  to  the  carrier  or  any 
protection  to  the  purchaser,  if  it  appear  that  a  case  of  neces- 
sity did  not  require  the  sale.^  And  in  the  case  of  an  unjustifi- 
able sale  by  the  master,  the  owners  of  the  vessel  will  also  be 
liable  to  the  shipper.^ 

§  437.  8ams  subject  —  What  degree  of  necessity  must  he 
shown — Necessity  for  communication  with  owner. —  The  de- 
gree of  necessity  which  must  exist  in  such  cases  to  justify  the 
sale  is  generally  expressed  by  the  words  "  supreme,"  "  urgent," 
or  "  absolute."  This  is  assuming  that  there  are  different  de- 
grees of  necessity,  the  highest  of  which  is  necessary  to  justify 
a  sale  by  the  carrier.  If,  therefore,  according  to  these  expres- 
sions, there  be  any  possible  manner  of  preserving  the  goods 
short  of  their  sale,  it  must  be  resorted  to ;  otherwise  there 
will  exist  neither  the  authority  to  sell  nor  a  title  in  the  pur- 
chaser. But  it  has  been  said  with  great  force  that  "  the  word 
necessity,  when  applied  to  mercantile  affairs,  where  the  judg- 
ment must,  in  the  nature  of  things,  be  exercised,  cannot  of 
course  mean  an  irresistible,  compelling  power.  What  is  meant 
by  it  in  such  cases  is,  the  force  of  circumstances  which  deter- 
mine the  course  a  man  ought  to  take.  Thus  when,  by  the 
force  of  circumstances,  a  man  has  the  duty  cast  upon  him  of 
taking  some  action  for  another,  and  under  that  obligation 
adopts  the  course  which,  to"  the  judgment  of  a  wise  and  pru- 
dent man,  is  apparently  the  best  for  the  interest  of  the  per- 
sons for  whom  he  acts  in  a  given  emergency,  it  may  properly 
be  said  of  the  course  so  taken  that  it  was,  in  a  mercantile 
sense,  necessary  to  take  it." '  And  in  the  same  case  it  is  said, 
in  reference  to  the  necessity  for  awaiting  instructions  from 
the  owner,  that  "  the  possibility  of  communicating  with  the 
owners  must  of  course  depend  on  the  circumstances  of  each 
case,  involving  the  consideration  of  the  facts  which  create  the 

1  Cannan  v.  Meaburn,  1  Bing.  343 ;  Smith  v.  Martin,  supra;  Ewbank  v. 
Myers  v.  Baymore,  10  Penn.  St.  114 ;  Nutting,  supra. 
Smith  V.  Martin,  6  Binney,  263 ;  Ew-  3  The  Australasian  S.  N.  Co.  ads. 
bank  u  Nutting,  7  Com.  B.  797;  Free-  Morse,  L.  R  4  P.  C.  Cas.  222.  See, 
man  v.  The  E.  India  Co.,  5  B.  &  Aid.  also,  Acatos  v.  Burns,  3  Exch.  Div. 
617;  "Wilson  v.  Dickson,  2  id.  2.  382 ;  Atlantic  Mut.  Ins.  Co.  v.  Huth, 

^Cannanu.  Meaburn,  1  Bing.  siipra;    16  Ch.  Div.  474;  Hall  v.  Insurance 

Co.,  37  Fed.  Rep.  871. 
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urgency  for  an  early  sale,  the  distance  of  the  port  from  the 
owners,  the  means  of  communication  which  may  exist,  and 
the  general  position  of  the  master  in  the  particular  emergency. 
Such  a  communication  need  only  be  made  w^hen  an  answer 
can  be  obtained,  or  there  is  a  reasonable  expectation  that  it 
could  be  obtained  before  the  sale.  "When,  however,  there  is 
ground  for  such  .an  expectation,  every  endeavor,  so  far  as  the 
condition  in  which  he  is  placed  wiU  allow,  should  be  made  by 
the  master  to  obtain  the  owner's  instructions."  In  a  late 
case  '  in  the  federal  courts  it  is  said :  "  If  the  owner  is  at  hand 
and  can  be  easily  communicated  with,  the  master  must  advise 
the  owner  of  the  facts  and  take  his  directions;  and  where 
such  directions  may  be  obtained,  there  is  neither  necessity  nor 
authority  nor  justification  for  the  master  to  assume  to  sell  or 
to  hypothecate  without  notice." 

§  438.  Same  subject  —  Sale  must  he  made  where  murlcet  and 
competition  exist. —  Besides  the  three  requisites  of  necessity, 
sound  discretion,  and  communication  with  the  owner  when 
practicable,  it  must  also  appear  that  the  sale  was  made  where 
there  were  a  market  and  competition,  and  buyers  with  the 
means  of  purchasing.  This  rule  has  been  applied  in  the  case 
of  a  wreck  in  a  distant  ocean,  where  the  property  was  derelict, 
or  about  to  become  so,  and  the  persons  who  had  it  in  their 
power  to  save  the  crew  and  cargo  preferred  to  drive  a  bargain 
with  the  master,  by  which  they  claimed  to  have  become  own- 
ers of  the  cargo,  for  a  consideration  merely  nominal.  The 
necessity  in  such  a  case,  it  was  said,  may  be  imperative,  be- 
cause it  is  the  price  of  safety,  but  it  is  not  of  that  character 
which  permits  the  master  to  exercise  the  power  of  sale  which 
belongs  to  him  in  certain  cases  of  absolute  necessity ;  and  the 
pretended  claimants,  under  the  sale,  were  treated  as  mere  sal- 
vors, and  were  allowed  only  for  salvage  and  freight.- 

1  Astrup  V.  Lewy,  19  Fed.  Rep.  536,  novel,  it  may  not  be  improper  to  give 
■citing  The  Julia  Blake,  107  U.  S.  418.  a  orief  statement  of  them.  The  Rich- 
See,  also,  Moore  u  Hill,  38  Fed.  Rep.  mond,  after  a  ramble  of  three  years 
■330.  on  the  Pacific  in  pursuit  of  whales, 

2  Post  V.  Jones,  19  How.  150.  had  passed  through  the  sea  of  Ana- 
The  follovring  is  an  extract  from    din,  and  ■was  near  Behring's  straits, 

the  opinion  of  Grier,  J.,  in  tliis  case :  in  the  Arctic  ocean,  on  the  3d  of  Au- 
"  As  many  of  the  circumstances  at-  gust,  1849.  She  had  nearly  completed 
tending  this  case  are  peculiar  and    her  cargo,  and  vras  about  to  return; 
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§438a.  Same  subject — Cannot  give  away  the  goods. —  It 
follows  clearly  from  the  foregoing  considerations  that  while 
the  master  of  a  stranded  vessel  may,  in  case  of  urgent  neces- 


but,  during  a  thick  fog,  she  was  run 
upon  rocks  within  half  a  mile  of  the 
shore,  and  in  a  situation  from  which 
it  was  impossible  to  extricate  her. 
The  master  and  crew  escaped  in  their 
boats  to  the  shore,  holding  communi- 
cation with  the  vessel  without  much 
difficulty  or  danger.  They  could  have 
probably  transported  the  cargo  to 
the  beach,  but  this  would  have  been 
unprofitable  labor,  as  its  condition 
would  not  have  been  improved. 
Though  saved  from  the  ocean,  it 
would  not  have  been  safe.  The  coast 
was  barren ;  the  few  inhabitants,  sav- 
ages and  thieves.  This  ocean  is  nav- 
igable for  only  about  two  months  in 
the  year;  during  the  remainder  of 
the  year  it  is  sealed  up  with  ice.'  The 
.winter  was  expected  to  commence 
within  fifteen  or  twenty  days,  ,at 
farthest  The  nearest  port  of  safety 
and  general  commercial  intercourse 
was  at  the  Sandwich  Islands,  five 
thousand  mUes  distant  Their  only 
hope  of  escape  from  this  inhospitable 
region  was  by  means  of  other  whal- 
ing vessels,  which  were  known  to  be 
cruising  at  no  great  distance,  and 
who  had  been  in  company  with  the 
Richmond,  and  had  pursued  the 
same  course. 

"On  the  5th  of  August  the  fog 
cleared  off,  and  the  ship  Elizabeth 
Frith  was  seen  at  a  short  distance; 
The  oiflcers  of  the  Richmond  im- 
mediately went  on  board,  and  the 
master  informed  the  master  of  the 
Frith  of  the  disaster  which  had  be- 
fallen the  Richmond.  He  requested 
him  to  take  his  crew  on  board,  and 
said, '  you  need  not  whale  any  more ; 
there  is  plenty  of  oil  there  which 
you  may  take,  and  get  away  as  soon 


as  possible.'  On  the  following  day, 
they  took  on  board  the  Frith  about 
thi-ee  hundred  barrels  of  oil  from 
the  Richmond.  On  the  6th  the 
Panama  and  the  Junior  came  near ; 
they  had  not  quite  completed  their 
cargoes ;  as  there  was  more  oil  in 
the  Richmond  than  they  could  all 
take,  it  was  proposed  that  they  also 
should  complete  their  cargoes  in  the 
same  way.  Captgin  Tinkham,  of  the 
Junior,  proposed  to  take  part  of  the 
crew  of  the  Richmond,  and  said  he 
would  take  part  of  the  oil,  '  provided 
it  was  put  up  and  sold  at  auction.' 
In  pursuance  of  this  suggestion,  ad- 
vertisements were  posted  on  each  of 
the  three  vessels,  signed  by  or  for 
the  master  of  the  Richmond.  On  the 
following  day  the  f oi-ms  of  an  auc- 
tion sale  were  enacted;  the  master 
of  the  Frith  bidding  $1  per  barrel  for 
as  much  as  he  needed,  and  the  others, 
seventy-five  cents;  the  ship  and 
tackle  were  sold  for  |5:  no  money 
was  paid  and  no  account  kept  or  biU 
of  sale  made  out.  Each  vessel  took 
enough  to  complete  her  cargo  of  oil 
and  bone.  The  transfer  was  effected 
in  a  couple  of  days,  with  some 
trouble  and  labor,  but  little  or  no 
risk  or  danger,  and  the  vessels  im- 
mediately proceeded  on  their  voyage, 
stopping  as  usual  at  the  Sandwich 
Islands. 

"  Now  it  is  evident  from  this  state- 
ment of  the  facts,  that  although  the 
Richmond  was  stranded  near  the 
shore  upon  which  the  crew  and  even 
her  cargo  might  have  been  saved 
from  the  dangers  of  the  sea,  they 
were  really  in  no  better  situation  as 
to  ultimate  safety  than  if  foundered 
or  disabled  in  the  midst  of  the  Pacific 
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sity,  throw  overboard  or  otherwise  sacrifice  his  cargo  to  ob- 
tain the  release  of  his  vessel,  he  has  no  right  to  give  it  away. 
Under  such  circumstances  the  donee  takes  no  title  to  the 
property,  but  is  liable  therefor  as  bailee  and  is  bound  to  sur- 
render it  to  the  owner  upon  demand.^ 


Ocean.  The  crew  were  glad  to  es- 
cape with  their  lives.  The  ship  and 
cargo,  though  not  actually  derelict, 
must  necessarily  have  been  aban- 
doned. The  contrivance  of  an  auc- 
tion sale  under  such  circumstances, 
where  the  master  of  the  Richmond 
was  hopeless,  helpless  and  passive  — 
where  there  was  no  market,  no 
money,  no  competition  —  where  one 
party  had  absolute  power  and  the 
other  no  choice  but  submission  — 
where  the  vendor  must  take  what  is 
offered  or  get  nothing  —  is  a  trans- 
action which  has  no  characteristic  of 
a  valid  contract.  It  has  been  con- 
tended by  the  claimants  that  it  would 
be  a  great  hardship  to  treat  this  sale 
as  a  nullity,  and  thus  compel  them  to 
assume  the  character  of  salvors,  be- 
cause they  were  not  bound  to  save 
this  property,  especially  at  so  great  a 
distance  from  any  port  of  safety  and 
in  a  place  where  they  could  have 
completed  their  cargo  in  a  short  time 
from  their  own  catchings,  and  where 
salvage  would  be  no  compensation 
for  the  loss  of  this  opportunity.  The 
forceof  thesfe  arguments  is  fully  ap- 
preciated, but  we  think  they  are  not 
fully  sustained  by  the  facts  of  the 
case.  Whales  may  have  been  plenty 
around  their  vessels  on  the  6th  and 
7th  day  of  August,  but,  judging  of 
the  future  from  the  past,  the  antici- 
pation of  filling  up  their  cargo  in  the 
few  days  of  the  season  in  which  it 
would  be  safe  to  remain  was  very 
uncertain  and  barely  probable.  The 
whales  were  retreating  towards  the 
north  pole,  where  they  could  not  be 
pursued,  and,  though  seen  in  num- 


bers on  one  day,  they  would  disap- 
pear on  the  next;  and  even  when 
seen  in  greatest  numbers,  their  capt- 
ui-e  was  uncertain.  By  this  trans- 
action the  vessels  were  enabled  to 
proceed  at  once  on  their  home  voy- 
age, and  the  certainty  of  a  liberal 
salvage  allowance  for  the  property 
rescued  wiU  be  an  ample  compensa- 
tion for  the  possible  chance  of  greater 
profits,  by  refusing  their  assistance  in 
saving  their  neighbor's  property. 

"  It  has  been  contended,  also,  that 
the  sale  was  justifiable  and  valid  be- 
cause it  was  better  for  the  interests 
of  all  concerned  to  accept  what  was 
offered  than  to  suffer  a  total  loss. 
But  this  argument  proves  too  much, 
as  it  would  justify  every  sale  to  a 
salvor.  Courts  of  admiralty  wiU  en- 
force conti-acts  made  for  salvage 
service  and  salvage  compensation 
where  the  salvor  has  not  taken  ad- 
vantage of  his  power  to  make  an  un- 
reasonable bargain ;  but  they  will  not 
tolerate  the  doctrine  that  a  salvor 
can  take  advantage  of  his  situation 
and  avail  himself  of  the  calamities  of 
others  to  drive  a  bargain;  nor  will 
they  permit  the  performance  of  a 
public  duty  to  be  turned  into  a  traflSc 
of  profit  (see  1  Sumner,  210).  The 
generalinterests  of  commerce  will  be 
much  better  promoted  by  requiring 
the  salvor  to  trast  for  compensation 
to  the  liberal  recompense  usually 
awarded  by  courts  for  such  services. 
We  are  of  opinion,  therefore,  that  the 
claimants  have  not  obtained  a  valid 
title  to  the  property  in  dispute,  but 
must  be  treated  as  salvors." 

1  The  Albany,  44  Fed.  Eep.  431. 


503 


GENEEAL   EIGHTS   IN   EESPECT   OF   GOODS.  [§  439. 

§439.  His  right  to  Tcnmo  the  character  of  the  goods  and  the 
contents  of  packages. —  It  is  also  a  general  rule  that  the  car- 
rier has  no  right  to  demand  of  the  shipper  to  be  informed  of 
the  quality  of  the  goods  or  the  nature  of  the  contents  of  pack- 
ages which  are  offered  to  him  for  carriage,  as  a  condition  of 
his  acceptance  of  them.  In  Eiley  v.  Home  ^  it  is  said  by  Best, 
C.  J.,  that  "  a  carrier  has  a  right  to  know  the  value  and  qual- 
ity of  what  he  is  required  to  carry.  If  the  owner  of  the  goods 
will  not  teU  him  what  his  goods  are  and  what  they  are  worth, 
the  carrier  may  refuse  to  take  charge  of  them ;  but  if  he  does 
take  charge  of  them,  he  waives  his  ri^ht  to  know  their  con- 
tents and  value."  But  in  Crouch  v.  The  Eailway  Company ,- 
it  was  said  by  Maule,  J.,  that  this  was  the  only  authority 
which  could  be  found  or  relied  upon  for  the  contention  that 
the  carrier  had  the  right  to  require  the  shipper  to  inform  him 
of  the  nature  of  the  contents  of  packages  offered  for  carriage ; 
and  that  the  law,  as  thus  stated,  would  not  bear  the  test  of 
reason.  In  this  opinion  the  rest  of  the  judges  concurred  in 
separate  opinions,  and  it  was  held  that  a  plea,  alleging  as  an 
excuse  for  not  accepting  the  goods  the  refusal  of  the  owner 
of  the  package  to  disclose  the  nature  of  the  contents  of  his 
package  when  a  disclosure  was  demanded  by  the  carrier, 
oilered  no  valid  defense  to  the  action  for  refusal  to  carry,  and 
■was  therefore  bad  upon  demurrer;  and  this  may  be  now 
stated  as  the  universally  recognized  general  rule  upon  the 
subject.'  If  the  goods  or  packages  are  of  the  character  which 
he  usually  carries,  or  which  he  proposes  to  carry,  the  only  in- 
quiry which  he  has  a  right  to  make  is  in  regard  to  their  value, 
and  this  the  law  allows  him  to  do  for  the  purpose  of  fixing  the 
amount  of  his  charge  for  the  carriage,  and  of  ascertaining  the 
amount  of  his  resp6nsibility  which  he  is  to  assume,  and  the  de- 
gree of  care  and  attention  which  he  will  be  required  to  exercise 
in  respect  to  them.* 

1 5  Bing.  317.  195 ;  Gorham,  etc.  Co.  v.  Fargo,  35 

2 14  Com.  B.  355.  N.  Y.  Super.  Ct  434 ;  Shelden  v.  Rob- 

'  Crouch  V.  The  Railway,  7  Exch.  inson,  7  N.  H.  157 ;  Merchants'  Trans. 

705;  The   Nitro-Glycerine    Case,  15  Co.  v.  Bolles,  80  lU.  473;  Brown  v. 

Wall  534.  EaUroad  Co.,  83  Pa.  St.  316. 
*  See  Baldwin  v.  Steam  Co.,  74  N.  Y. 
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§■440.  Same  subject  ^  Shipper  must  makelcnown  dangerous 
eharacter  of  goods. —  But  while,  as  is  said,  the  law  is  not  so 
unreasonable  as  to  make  it  the  duty  of  the  carrier  to  make  in- 
quiries as  to  the  nature  of  the  contents  of  packages  offered  to 
him  for  transportation,  or  to  make  it  obligatory  upon  the 
shipper  to  give  the  information  wlien  required,  there  is  a  well- 
established  exception  in  regard  to  what  are  known  as  goods, 
the  nature  of  which  makes  them  dangerous  in  transportation 
to  the  persons  and  property  of  others  engaged  in  their  car- 
riage, or  to  other  goods.  When  goods  of  that  character  are 
offered  to  the  carrier,  it  has  been  held  to  be  the  duty  of  the 
shipper  to  make  known  their  dangerous  quality,  and  it  would 
be  an  imposition  upon  the  carrier  not  to  do  so.  Unless  it  be 
the  customary  or  professed  business  of  the  carrier  to  receive 
and  transport  such  goods,  he  may,  of  course,  exercise  his  option, 
when  he  knows  that  they  are  offered,  to  accept  them  or  not. 
To  impose  upon  him,  therefore,  goods  of  such  dangerous  qual- 
ities, the  true  nature  of  which  is  concealed  from  him,  would 
be  as  much  a  fraud  upon  him  as  to  deceive  him  by  conceal- 
ing articles  of  the  greatest  value  by  fraudulent  devices,  and 
might  be  attended  with  even  more  serious  consequences ;  ^  and 
to  enable  the  carrier,  as  far  as  public  convenience  wiU  permit, 
to  guard  against  imposition  of  this  kind,  it  has  been  held  that 
the  carrier  may  refuse  to  receive  packages  offered  to  him  unless 
the  shipper  will  inform  him  of  their  contents  whenever  there 
is  good  ground  for  believing  that  they  contain  anything  of  a 
dangerous  character.  But  it  is  only  when  such  ground  exists, 
arising  from  the  appearance  of  the  package  or  other  circum- 
stances tending  to  excite  his  suspicions,  that  the  carrier  is  au- 
thorized, in  the  absence  of  any  special  legislation  on  the  subject, 
to  require  a  knowledge  of  the  contents  of  the  packages  offered 
as  a  condition  of  receiving  them  for  carriage.^ 

§  441.  His  liability  for  damages  occasioned  by  dangerous 
goods. —  It  would  be  equally  unreasonable  to  presume  that  the 
carrier  had  knowledge  of  the  nature  of  the  contents  of  pack- 

iBraas  v.  Maitland,  6  Ellis  &  B.    v.  Shanly,  107  Mass.  56S;  The  Nitro- 
470;  Farrant  v.  Barnes,  11  Com.  B.    Glycerine  Case,  15  Wall.  524;  Will- 
(N.  S.)  553 ;  Alston  v.   Herring,   11    iams  v.  East  India  Co.,  3  East  192. 
Exch.  822;  George  v.  Skivington,  5       2  The  Nitro-Glycerine  Case,  supr'*' 
L.  K.  Exch.  1 ;  The  Boston,  etc.  R.  R. 
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ages  carried  by  him  when  there  are  no  attendant  circumstances 
to  awaken  his  suspicions  as  to  their  true  character.  It  would 
be  unjust  to  impute  to  him  such  knowledge  without  giving 
him  the  right,  not  only  to  inquire  of  the  shipper,  but  to  ex- 
amine all  packages  delivered  to  him,  in  case  he  did  not  choose 
to  rely  upon  the  information  thus  obtained.  Unless,  there- 
fore, it  be  shown  that  he  knew  of  the  dangerous  qualities 
of  the  goods,  such  knowledge  will  not  be  imputed  to  him  as 
an  inference  of  law.  ,  But  losses  occasioned  to  the  shippers  of 
other  goods  by  such  causes  do  not  come  within  the  legal  ex- 
ceptions to  the  carrier's  liability,  and  whether  he  was  informed 
or  knew  of  the  danger  or  not,  he  will  be  liable  for  such  losses 
unless  protected  by  his  contract.  But  he  will  have  bis  remedy 
against  the  shipper  of  the  goods  by  which  the  losses  were 
caused.'- 

§  442.  The  liability  of  the  shipper  for  injury  caused  by  dan- 
gerous goods. —  The  shipper  of  the  goods,  when  an  injury  has 
resulted  from  their  explosive  or  other  dangerous  qualities,  is 
conclusively  presumed  to  have  been  aware  of  their  dangerous 
character ;  and  if  he  has  concealed  it  from  the  carrier,  he  will 
be  liable  to  him  for 'all  damages  which  he  may  have  sustained 
from  its  effects ;  and  whether  be  has  given  the  information  to 
the  carrier  or  not,  he  will  be  liable  to  others  whose  goods  or 
property  have  suffered  injury  therefrom.  It  will  be  no  de- 
fense that  he  did  not  in  fact  know  or  suspect  that  the  goods 
were  likely  to  occasion  the  damage.  In  Pierce  v.  Winsor " 
the  article  shipped  on  the  vessel  'with  other  goods  was  known 
as  mastic,  and  was  so  affected  by  the  voyage  that  it  injured 
other  portions  of  the  cargo  with  which  it  came  in  contact,  and 
caused  increased  expenditure  in  discharging  the  vessel.  It  was 
proven  that  the  article  was  new  in  commmerce,  and  that  its 
dangerous  character  was  unknown  to  the  shipper ;  but  he  was 
held  liable  for  the  damage  to  the  owner  of  the  vessel,  who  had 
paid  to  other  shippers  the  losses  sustained  by  them.  It  was 
said  that  in  every  shipment  there  is  an  implied  contract  on 
the  part  of  the  shipper  that  his  goods  are  not  of  such  a  char- 
acter as  to  cause  injury  to  other  goods,  and  that,  no  matter 
how  innocent  or  how  ignorant  he  may  have  been  of  their  real 
character,  the  law  wiU  impute  to  him  knowledge  of  the  faot^ 

1  Brass  V.  Maitland,  6  E.  &  B.  470.       2  3  Sprague,  35. 
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inasmuch  as  he  has  had  a  better  opportunity  of  acquiring  it 
than  any  other  person.  And  the  knowledge  of  the  agent  of 
the  shipper  of  the  dangerous  nature  of  the  goods  is  the  knowl- 
edge of  the  principal,  even  if  it  is  admitted  that  such  knowledge 
must  be  shown  in  order  to  fix  liability  for  the  loss  upon  the 
latter.i  Nor  will  the  liability  of  the  shipper  cease,  nO  matter 
through  how  many  hands  the  goods  may  have  passed.^ 

11.  THE  CARRIER'S  RIGHT  TO  COMPENSATION. 

§  443.  The  compensation  of  Hie  carrier. —  The  carrier  has, 
of  course,  the  right  to  make  reasonable  charges  as  compensa- 
tion for  the  carriage  of  the  goods,  and  for  the  responsibility 
and  risk  which  he  takes  upon  himself.  This  he  may  demand 
in  advance,  and  make  its  payment,  if  he  so  chooses,  a  condi- 
tion of  the  acceptance  of  the  goods.'  If,  hoAvever,  he  chooses 
not  to  do  this,  he  may,  after  he  has  performed  the  service,  re- 
cover the  amount  agreed  upon  as  freight  upon  the  goods ;  or, 
if  there  be  no  agreement,  he  may  recover  from  his  employer, 
or  from  the  consignee  who  has  accepted  them,  a  reasonable 
sum  for  his  service.  The  party  liable  for  the  freight,  how- 
ever, when  sued,  may  set  up,  in  answer  to  the  claim,  any  breach 
by  the  carrier  of  his  contract,  and  will  be  allowed  to  set  off 
any  loss  or  damage  to  the  goods  for  which  he  is  liable,*  or  sus- 
tained by  him  in  consequence  of  unreasonable  delay  in  their 
carriage  and  delivery.'  The  English  practice  is,  however,  dif- 
ferent. The  carrier  is  entitled  to  his  full  freight  if  he  has 
carried  and  is  ready  to  deliver  the  goods,  notwithstanding  the 
damage  occasioned  to  them  by  his  fault  or  negligence,  and  the 
owner  must  resort  to  a  separate  action  against  the  carrier  to 
recover  his  loss.* 

1  Barney  v.  Burnstenbinder,  64  446 ;  Humphreys  v.  Reed,  6  "Whart 
Barb.  213,  7  Lans.  310;  Jeffrey  v.  435;  Bartram  w  McKee,  1  Watte,  39 ; 
Bigelow,  13  "Wend.  518.  Edwards  v.  Todd,  1  Scammon,  462; 

2  Farrant  v.  Barnes,  supra;  Thomas  Ewart  v.  Kerr,  1  Rice,  203 ;  Dyer  v. 
?;.  Winchester,  6  N.  Y.  397.  Railway  Co.,  43  Vt  441;  Snow  v. 

sRandaU  v.  Railroad  Co.,  —  N.  C.  Carruth,  1  Sprague,  334;  The  Tan- 

— ,  13  S.  E.  Rep.  137.      -  gier,  33  Fed.  Rep.  230. 

4  Hill  V.  Leadbetter,  43  Ma   573;  5  Page  v.  Mum-o,  1  Hohnes,  232; 

Hinsdell  v.  Weed,  5  Denio,  173 ;  Kas-  The  Success,  7  Blatch.  551. 

kaskia  Bridge  Co.  v.  Shannon,  1  Gil-  6  Dakin  v.  Oxley,  15  Com.  B.  (N.  &) 

man,   15;   Gleadell  v.  Thomson,   56  646. 
N,  Y.  194 ;  Leech  v.  Baldwin,  5  Watts, 

506 


EIGHT   TO   COMPENSATION.  [§§  444,  444a. 

§  444.  Carrier  usually  entitled  to  freight  only  on  the  goods 
delivered. — -And  in  the  absence  of  an  express  contract lo  the 
oontrary,  the  carrier  will  only  be  allowed  freight  on  the  goods 
which  he  delivers.  If  the  goods  have  partly  wasted  during 
the  journey,  from  leakage  or  other  causes,  without  the  fault 
or  negligence  of  the  carrier,  or  if  a  portion  of  them  have  de- 
cayed, from  their  perishable  nature,  and  have  been  cast  away, 
or  if  a  part  have  been  necessarily  jettisoned  in  a  storm,  or  lost 
from  causes  against  which  he  has  protected  himself  by  his 
contract,  and  for  which  he  is  not  therefore  responsible,  he  will 
still  be  entitled  to  his  freight  upon  those  which  he  safely  de- 
livers.' But  he  will  be  allowed  no  freight  for  those  which  are 
lost  in  the  pourse  of  the  transportation,  and  could  not,  there- 
fore, be  delivered,^  unless  there  be  a  clear  intent  that  he  shall 
be  paid  a  lump  sum  as  freight,  regardless  of  the  loss  of  a  part 
of  the  goods.^  So  he  will  not  be  entitled  to  freight  if  he  aban- 
dons the  goods.* 

§  444a.  Carrier  entitled  to  full  freight  if  prevented  ty  owner 
from  completing  journey. —  But  if,  before  the  journey  is  com- 
pleted and  while  the  carrier  is  ready  and  willing  to  proceed 
with  the  journey  and  complete  the  transportation  according 
to  his  undertaking,  the  owner,  whether  the  consignor  or  con- 
signee, intervenes  and  prevents  the  completion  of  the  carriage, 
the  carrier  not  being  in  fault,  he  will,  it  is  held,  be  liable  to 
the  carrier  for  full  freight  as  though  the  goods  had  been  car- 
ried through  to  their  destination.* 

1  The  Brig  BoUenberg,  1  Black,  170 ;  P.  O.  (N.  S.)  245 ;  Querini  Stamphalia, 

Price  V.  Hartshorn,  44   Barb.  655 ;  19  Fed.  Rep.  123. 
Steelman  v.  Taylor,  3  Ware,  53 ;  The       *  The  Cito,  7  P.  IJiv.  5. 
Cuba,  id.  260.  5  The  Gazelle,  128  U.  S.  474 ;  Braith- 

^  Gibson  v.  Sturge,  10  Exch.  623 ;  waite  v.  Power,  —  N.  Dak.  — ,  48 

The  Tangier,'  32  Fed.  Rep.  230.  N.  W.  Rep.  354    In  the  latter  case  it 

'  Gibson  v.  Brown,  44  Fed.  Rep.  98.  appeared  that  the  master  of  a  vessel 

In  this  case  it  is  said :  "  In  all  the  cases  agreed  for  a  stipulated  price  to  trans- 

where  the  payment  of  a  lump  sum  port  goods  from  Bismarck,  Dak.,  to 

as  freight  has  been  enforced,  the  in-  Ft.   Buf ord,  Mont    The  closing  of 

tent  of  the  parties  to  that  effect  has  navigation  interrupted  his  voyage, 

been  clear  upon  the  language  of  the  A  few  days    afterwards   consignee 

bill  of  lading  or  charter-party ;  "  cit-  forcibly  took  the  goods  from  him. 

ing  Skipping  Co.  v.  Armitage,  L.  R.  Held  that  the  master,  being  able  and 

9  Q.  B.  99 ;  Robinson  v.  Knights,  L.  R.  willing  to  complete  the  transporta- 

8C.  P.  465;  The  Norway,  3  Moore,  tion  to  earn  his  freigHt,  could  recover 
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The  interruption  or  delay  of  the  journey,  while  the  carrier 
is  not  in  fault,  caused  by  the  act  of  God  or  inclemency  of  the 
weather  ot  other  like  event,  does  not  dissolve  the  contract  of 
carriage  or  justify  the  owner  in  terminating  it. 

full  freight ;  and  that,  as  no  time  for 
deUvery  was  specified,  the  master 
could  rightfully  have  held  the  goods 
until  the  opening  of  navigation  that 
he  might  earn  his  freight  by  com- 
pleting the  transportation. 

Said  Corliss,  C.  J. : 

".  The  master  has  a  lien  on  the  prop- 
erty to  enable  him  to  earn  his  freight 
The  moment  the  transportation  be- 
gins the  lien  attaches,  and  is  not 
divested  so  long  as^the  master  is 
proceeding  not  in  default  The  con- 
signor is  not  bound  to  pay  until  the 
transportation  is  completed  in  ac- 
cordance with  the  contract,  but  he 
may  not  prevent  the  master's  earn- 
ing his  freight  If  he  takes  posses- 
sion of  the  goods  short  of  their  des- 
tination, when  the  master,  not  in 
default,  is  wilUng  and  able  to  com- 
plete the  transportation,  he  must  pay 
full  freight  He  has  prevented  or 
waived  the  performance  of  the  con- 
dition precedent  The  law  therefore 
regards  it  as  performed.  It  is  true 
that  in  this  case  the  performance  was 
prevented  by  the  consignee,  and  not 
by  the  shipper;  but  in  this  respect 
the  consignor  is  represented  by  the 
consignee,  and  the  former  is  respon- 
sible for  the  acts  of  the  latter.  The 
consignor  has  done  his  full  duty  to 
the  consignee  when  he  has  paid  or 
agreed  to  pay  freight  to  a  certain 
point  If  the  consignee  sees  fit  to 
take  the  goods  at  some  othei-  place 
when  the  ti'ausportation  is  only  par- 
tially completed,  and  when  the 
master  is  able  and  wfiling  to  perform 
his  contract,  he,  the  consignee,  can 
make  no  claim  against  the  consignor, 
and  the  latter  should  therefore  pay 
the  freight  which  the  master  was 


able,  willing  and  had  a  legal  right  to 
earn.  '  There  can  be  no  action  unless 
delivery  is  either  made  or  prevented 
from  being  made  by  the  act  or  fault 
of  the  shipper  or  consignea'  1  Pars. 
Shipp.  &  Adm.  230.  The  consignee, 
under  our  statute,  controls  the  de- 
livery of  the  freight,  even  in  cases 
where  there  is  a  conflict  between 
him  and  the  consignor.  Sea  3846, 
Comp.  Laws.  He  certainly  has  no 
greater  right  to  prevent  the  carrier's 
earning  freight  than  has  the  shipper. 
The  shipper  cannot,  although  he 
owns  the  property,  stop  the  trans- 
portatiott  at  any  point  without  pay- 
ing full  freight  1  Pais.  Shipp.  & 
Adm.  231.  The  carrier,  as  before 
stated,  has  a  Hen  for  his  freight  and 
to  earn  his  freight,  so  long  as  he  is 
not  in  default ;  and  neither  the  con- 
signor nor  the  consignee  can  take 
from  him  the  power,  under  such 
circumstances,  to  earn  his  freight 
without  being  held  to  have  waived 
the  performance  of  the  condition 
precedent  to  make  dehvery  at  the 
place  specified.  The  authorities  are 
very  satisfactory  on  this  point 
Moreover,  the  doctrine  stands  on 
principle,  and  our  code  has  embodied 
this  rule  in  statutory  form.  Sec. 
3868,  Comp.  Laws ;  Pars.  Mera  Law, 
349 ;  The  Nathaniel  Hooper,  3  Sum. 
542-555;  Bradstreet  v.  Baldwin,  U 
Mass.  229 ;  Luke  v.  Lyde,  3  Burrow, 
882-887;  Palmer  v.  Lorillard,  16 
Johns.  348;  Clark  v.  Insurance  Ca, 
2  Pick.  104 ;  McGaw  v.  Insurance  Ca, 
23  Pick.  405^10;  Hunter  v.  Prinsep, 
10  East,  394;  and  cases  hereafter 
cited.  We  are  clear  that  at  the  time 
the  master  was  prevented  from  com- 
pleting   his   transportation  of   the 
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§445.  Entitled  to  freight,  though  the  goods  have  become 
worthless,  if  they  are  delivered. —  But  if  the  carrier  has  per- 
formed his  part  of  the  contract,  and  the  goods  notwithstand- 
ing perish  from  internal  causes  of  decay,  or  are  spoiled  by 


property  he  was  able,  -willing,  and 
had  the  legal  right  to  go  on  with  his 
contract,  and  make  delivery  at  Ft. 
Buford.  The  voyage  was  merely  in- 
terrupted The  delay  occasioned  by 
this  unavoidable  accident  had  not 
been,  nor  was  it  likely  to  be,  so  great 
as  to  justify  the  consignee  in  assum- 
ing that  the  delivery  would  not  be 
made  at  Ft.  Buford  within  a  reason- 
able time,  under  all  the  circum- 
stances. Even  though  the  master 
had  distinctly  informed  the  consignee 
that  Ke  would  not  proceed  with  his 
contract  until  he  could  continue  the 
ti'ansportation  by  river,  in  the  spring, 
we  beUeve  that  under  the  authorities 
the  consignee  could  not  have  de- 
manded the  goods  without  entitling 
the  plaintiff  to  full  freight.  In  this 
we  are  sustained  by  eminent  author- 
ity; and  on  principle  the  consignor, 
who  had  failed  to  provide  against 
such  a  contingency  in  his  contract  of 
affreightment,  should  not  be  allowed 
to  insist  under  such  circumstances 
that  the  carrier,  at  perhaps  an  ex- 
pense so  great  as  more  than  to  de- 
stroy the  profits  of  the  voyage,  should 
forward  the  goods  by  another  route, 
and  by  other  means.  A  shipment  by 
water  on  the  verge  of  winter  must 
be  understood  by  both  parties  to  be 
subject  to  the  risks  of  delay  from 
the  closing  of  navigation,  nothing  to 
the  contrary  appearing  in  their  con- 
tract The  agreement  was  to  trans- 
port all  the  way  by  water.  A  rea- 
sonable time  to  carry  by  water  is  a 
reasonable  time  during  the  period 
that  navigation  is  possible.  In  Luke 
«■  Lyde,  supra,  Lord  Mansfield  says 
(p.  887) ;  '  If  a  freighted  ship  becomes 
accidentally  disabled  on  its  voyage 


(without  the  fault  of  the  master)  the 
master  has  his  option  of  two  things, — 
either  to  refit  (if  it  can  be  done 
within  convenient  time),  or  to  hire 
another  ship  to  carry  the  goods  to 
the  port  of  delivery.  If  the  merchant 
disagrees  to  this,  and  will  not  let  him 
do  so,  the  master  will  be  entitled  to 
the  whole  freight  of  the  fuU  voyage. 
And  so  it  was  determined  in  the 
house  of  lords  in  that  case  of  Lut- 
widge  V.  Grey  [H.  L.  1773].' 

"  In  Clark  v.  Insurance  Co.,  2  Pick. 
104,  the  question  for  decision-  was 
whether  the  ship-owner  could  re- 
cover insurance  on  freight,  or  freight- 
age, as  our  statute  terms  it,  he  hav- 
ing delivered  the  cargo  to  the  shipper, 
who  demanded  that  it  be  immedi- 
ately sent  forward  or  delivered  to 
him.  At  this  time  the  vessel  was  in 
the  port  of  Kennebunk,  Me.,  into 
which  she  had  put  on  her  voyage  to 
make  repairs  in  consequence  of  dam- 
ages suffered  during  a  severe  gale. 
It  was  fouiid  that  it  would  take  two 
months  to  put  the  vessel  in  proper 
trim  to  continue  her  voyage.  The 
ship-owner  could  not  recover  insur- 
ance if  it  was  still  in  his  power  to 
earn  his  freight  at  the  time  he  de- 
livered the  cargo  to  the  shipper,  not- 
withstanding the  demand;  and  the 
court  ruled  that  the  underwriters 
were  not  liable,  because  the  ship- 
owner, to  earn  his  freight,  might 
have  resumed  and  continued'  the 
voyage  after  the  repairs  had  been 
made ;  that  he  was  not  bound  to  de- 
liver at  the  intermediate  port,  in  spite 
of  the  delay,  except  on  receiving  full 
freight  The  court  said:  'One  test 
of  this  reasoning  would  be  to  con- 
sider -whether  the  merchant  had  a 
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reason  of  the  perils  of  the  sea,  or  become  damaged  or  worth- 
less from  accidents  or  causes  for  the  consequences  of  which  he 
cannot  be  held  liable  under  his  contract,  stiU,  if  he  carries 
them  to  the  port  of  delivery  and  is  there  ready  to  dehver 


right  to  his  goods  at  Kennebunk, 
a:;ainBt  the  will  of  the  shipper,  with- 
out paying  freight  It  has  been 
ah'eady  said  that  the  conti-act  of 
aflfreightment  is  not  to  be  terminated 
at  the  wUl  of  one  of  the  parties  only. 
Delays  not  occasioned  by  the  fault  of 
the  owner  or  master  of  the  ship  may 
take  place,  which  may  operate  most 
unpropitiously  upon  the  merchant 
Such  are  the  delays  by  contrary 
winds,  as  that  the  best  planned  voy- 
ages are  often  frustrated.  Such  may 
be  the  case  of  an  embargo.  Such 
was  the  case  in  Palmer  v.  Lorillard, 
16  Johns.  348,  cited  by  the  counsel  in 
the  case  at  bar.  Palmer  and  others 
had  iindertaken  to  carry  some  to- 
bacco from  Richmond  to  New  York 
for  Lorillard,  and  the  ship  sailed  upon 
the  voyage  in  February,  but,  finding 
the  Chesapeake  blockaded,  she  re- 
turned to  Richmond.  Lorillard  there 
demanded  his  goods  in  September, 
but  the  master  refused  to  deliver 
them  without  being  paid  half  his 
fi-eight,  and  in  a  few  days  the  vessel 
and  cargo  were  totally  lost  in  a  storm 
at  the  wharf,  and  the  court  held  in 
that  case  that  the  contract  was  only 
suspended  by  the  blockade,  and  that 
the  owner  of  the  ship  might  detain 
the  goods  until  they  could  prosecute 
the  voyage  in  safety,  unless  the  mer- 
chant would  pay  f uU  freight  There 
the  delay  was  three  times  as  great  as 
would  have  been  sustained  by  the 
plaintiff  in  the  case  at  bar  if  he  had 
repaired  his  ship.'  And  in  conclu- 
sion the  court  said:  'But  we  are 
satisfied  that  the  master  lost  the 
freight  by  his  own  act  in  giving  up 
the  voyage.  He  had  an  interest  in 
carrying  the  cargo  which  he  was  not 


obliged  to  abandon  on  account  of  the 
accident  that  happened  to  the  ship. 
He  might  lawfully  have  insisted 
upon  detaining  the  goods  while  the 
repairs  could  have  been  made^  which 
it  seems  to  w-  could  have  been  made 
in  a  reasonable  time.'  The  case  of 
Allen  V.  Insurance  Ck).,  44  N.  Y.  437, 
is  peculiarly  in  point  The  vessel  in 
that  case  was  stranded,  and  after- 
wards prevented  from  completing 
her  trip  by  the  ice.  The  case  is,  if 
anything,  stronger  than  the  one  at 
bar,  for  the  court  said  that  but  for 
the  detention  by  stranding  she  would 
have  been  able  to  finish  her  voyage 
before  cold  weather  could  have  pre- 
vented its  completion.  But  it  is  by 
no  means  certain  that,  had  the 
Eclipse  not  been  temporarily  detained 
while  repairs  made  necessaiy  by  run- 
ning upon  a  snag  were  being  made, 
she  would  have  succeeded  in  reach- 
ing Ft  Buford  before  the  ice  could 
have  stopped  her  progress.  She  was 
detained  only  from  5  o'clock  in  tlie 
afternoon  until  8  the  next  morning, 
and  it  was  undisputed  that  she  always 
lay  by  at  night  Therefore  little,  if 
any,  time  was  lost'  because  of  this 
accident  In  the  case  cited  the  court 
held  that  the  master  had  a  right  to 
complete  the  transportation  on  the 
opening  of  navigation  to  earn  his 
freight,  and  to  hold  the  cargo  for 
that  purpose  unless  paid  full  freight 
by  the  shipper.  The  court  said  (page 
443) :  '  Detention  by  the  close  of  nav- 
igation, which  is  the  act  of  God  or 
vis  major,  not  accompanied  by  any 
accident  or  injury  to  the  vessel,  does 
not  have  the  effect  to  terminate  or 
dissolve  a  contract  of  affreightment 
The  owner  or  master  of  the  vessel  is 
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them  to  the  consignee  upon  payment  of  his  freight,  or  if  he  is 
able  and  offers  to  carry  them,  but  their  owner  voluntarily 
elects  to  receive  them  at  an  intermediate  place,  the  carrier 
will  be  entitled  to  his  full  freight,  although  the  goods,  in  their 


not  absolved  from  his  liability  to  the 
shipper,  nor  can  the  latter  demand 
his  goods  free  of  freight  on  account 
of  the  detention.'  To  same  effect, 
Murray  v.  Insurance  Co.,  4  Biss.  417, 
where  the  court  said :  'When  a  ves- 
sel takes  a  cargo,  as  in  this  case,  in 
the  fall  of  the  year,  to  transport  to  a 
distant  point,  it  is  one  of  the  incidents 
of  the  navigation  that  ovs^ing  to  vari- 
able Weather  or  freezing  up  she  may 
not  be  able  to  reach  her  port  of  des- 
tination.' Declaring  the  same  prin- 
ciple ai-e  Hadley  v.  Clarke,  8  Term 
E.  259 ;  McGaw  v.  Insurance  Co.,  23 
Pick.  405 ;  Allen  v.  Insurance  Co.,  44 
N.  Y.  4S7-443;  Hubbell  v.  Insurance 
Co.,  74  N.  Y.  246 ;  Hughes  v.  Insur- 
ance Co.,  100  N.  Y.  58,  2  N.  E.  Rep. 
901,  and  3  N.  E.  Eep.  71 ;  Griswold  v. 
Insurance  Co.,  1  Johns.  205,  3  Johns. 
331;  Pars.  Shipp.  &  Adm.  231-233; 
Jordan  v.  Insurance  Co.,  1  Story,  342 ; 
The  Nathaniel  Hooper,  8  Sum.  542- 
559;  Bradhurst  v.  Insurance  Co.,  9 
Johns.  17;  Insurance  Co.  v.  Butler, 
80  Md.  41.  The  master  is  sometimes 
bound  to  forward  the  goods  by  other 
means  in  case  of  an  interruption  of 
the  voyage,  instead  of  delaying  to  re- 
pair. Saltus  V.  Insurance  Co.,  12 
Johns.  107;  TreadweU  v.  Insurance 
Co.,  6  Cow,  370 ;  Bryant  v.  Insurance 
Co.,  6  Pick.  131 ;  Adams  v.  Haught, 
14  Tex  243 ;  Schieffelin  v.  Insurance 
Co.,  9  Johns.  21. 

"  But  these  were  all  cases  in  which 
the  voyage  was  unexpectedly  de- 
layed. In  this  case,  both  parties  must 
have  anticipated  that  the  closing  of 
navigation  might  intervene,  and  sus- 
pend the  voyaga  No  time  for  de- 
livery having  been  specified,  no  pro- 


vision for  forwarding  by  other  means 
in  such,  a  contingency  having  been 
inserted  in  the  agreement,  and  the 
contract  being  to  ship  all  the  way  by 
water,  it  is  not  a  case  for  the  applica- 
tion of  the  doctrine  that  delay  must 
be  prevented  by  forwarding  the  goods 
by  other  conveyance.  The  law,  in 
the  light  of  these  circumstances, 
writes  into  the  compact  an  assent  to 
such  a  delay.  See  Saltus  v.  Insurance 
Co.,  13  Johns.  107 ;  Allen  v.  Insurance 
Co.,  44  N.  Y.  487.  It  cannot  be  said 
that  the  master,  by  removing  the 
cargo  from  the  steamer  to  the  river's 
bank,  had  abandoned  the  transporta- 
tion of  the  goods.  This  was  done  for 
the  safety  of  both  the  vessel  and  the 
cargo,  and  was  essential  to  their 
safety,  "as  it  is  undisputed  that  the 
risk  of  both  from  the  breaking  up  of 
the  ice  in  the  spring  would  have  been 
greater  with  the  steamer  loaded  than 
with  the  cargo  on  shore.  It  is  the 
undoubted  duty  of  the  master  to  do 
precisely  what  he  did  do  to  protect 
the  interests,  not  only  of  the  cargo, 
but  of  the  owner  of  the  boat  also. 
'  Suppose  a  ship  meets  with  a  calamity 
in  the  course  of  a  voyage,  and  is 
compelled  to  puff  into  a  port  to  re- 
pair, and  there  the  cargo  is  required 
to  be  unloaded  in  order  to  make  the 
repairs,  or  to  insure  its  safety,  or  as- 
certain and  repair  the  damage  done 
to  it,  would  such  an  unloading  dis- 
solve the  contract  for  the  voyage? 
Certainly  not.'  Per  Story,  J.,  in  The 
Nathaniel  Hooper,  3  Sum.  542-559. 
See,  also,  Murray  v.  Insurance  Co.,  4 
Biss.  417.  We  hold  that  full  freight 
was  earned." 
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damaged  or  perishing  condition,  are.  of  no>  value  to  the  con- 
signee, for  which  he  will  have  his  remedy  against  the  shipper 
personally.  "  The  consideration  for  the  freight  is  the  car- 
riage of  the  article  shipped  on  board,  and  the  state  or  condi- 
tion of  the  article  at  the  end  of  the  voyage  has  nothing  to  do 
with  the  obligation  of  the  contract.  It  requires  a  special 
agreement  to  limit  the  remedy  of  the  carrier  for  his  hire  to 
the  goods  conveyed.  It  cannot  be  deduced  from  the  nature 
of  the  undertaking.  The  ship-owner  performs  his  engagement 
when  he  carries  and  delivers  the  goods.  The  condition  which 
was  to  precede  payment  is  then  fulfilled.  The  right  to  pay- 
ment then  becomes  absolute,  and_  whether  we  consider  the 
spirit  of  this  particular  contract,  or  compare  it  with  the  com- 
mon-law doctrine  of  carrying  for  hire,  we  cannot  discover  any 
principle  which  makes  the  carrier  an  insurer  of  the  goods  as 
to  their  soundness,  any  more  than  he  is  of  the  price  in  the 
market  to  which  they  are  carried.  If  he  has  conducted  him- 
self with  fidelity  and  vigilance  in  the  course  of  the  voyage,  he 
has  no  concern  with  the  diminution  of  their  value.  It  may 
impair  the  remedy  which  his  lien  afforded,  but  it  cannot  affect 
his  personal  demand  against  the  shipper.  This  conclusion  ap- 
pears to  be  so  natural  and  just  that  I  cannot  perceive  any  plaus- 
ible ground  upon  which  it  has  been  questioned  or  denied."  ^ 

§  446.  Same  subject. — A  different  opinion  was  at  one  time 
expressed  by  Lord  Mansfield,  who  is  reported  to  have  said 
that,  "  if  he  (the  merchant)  abandons  all,  he  is  excused  freight;, 
and  he  may  abandon  aU  though  they  are  not  all  lost."  ^  But 
this  is  said  to  have  been  a  dictum  for  which  the  questions  in 
the  case  did  not  call,  and  it  is  now  conceded  to  have  been  an 
erroneous  statement  of  the  law,  which  has  been  settled  in 
England  m  conformity  with  that  of  the  American  courts. 
"  The  true  test,"  it  is  there  said,  "  of  the  right  of  freight  is  the 
question  whether  the  service  in  respect  of  which  the  freight 
was  contracted  to  be  paid  has  been  substantially  performed ; 
and  according  to  the  law  of  England,  as  a  rule,  freight  is 
earned  by  the  carriage  and  arrival  of  the  goods  ready  to  be 

iPer  Kent,  C.  J.,  in  Griswold  v.    man  v.    Taylor,   3  Ware,  52;  The 
The  Ins.  Co.,  3  Johns.  331 ;  Whitney    Cuba,  id  360. 
V.  Ins.    Co.,  18  id.   308;  McQaw   v.        « Luke  v.  Lyde,  3  Burrow,  882. 
Ocean  Ins.  Co.,  38  Pick.  405;  Steel- 
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delivered  to  the  merchant,  though  they  be  in  a  damaged  con- 
dition." '  But  when  the  damage  to  the  goods  has  been  occa- 
sioned by  the  fault  of  the  carrier,  or  by  accidents  or  causes 
which  were  not  inevitable,  aid  against  the  consequences  of 
which  he  has  not  protected  himself  by  his  contract,  he  will  of 
course  be  held  answerable  for  the  loss  to  the  freighter.  In 
such  cases  "  the  question  of  fortuitous  damage  must  be  settled 
with  the  underwriter,  and  that  of  culpable  damage  in  a  distinct 
proceeding  for  such  damage  against  the  ship  captain  or  own- 
ers." ^  Or,  in  American  practice,  by  offset  or  recoupment  in 
the  same  action. 

§  447.  The  amount  of  compensation  for  the  carriage. —  The 
amount  of  Compensation  may  be  fixed  by  statute  in  a  proper 
case ;  it  may  be  established  by  usage ;  it  may  be  fixed  by  the 
agreement  of  the  parties ;  and  in  the  event  that  none  of  these 
methods  can  be  resorted  to,  the  inquiry  must  be,  what  is  a 
reasonable  rate.  "Where  the  amount  of  compensation  for  the 
carriage  is  fixed  by  statute,  the  statutory  rate  must,  of  course, 
prevail  unless  the  parties  have  agreed  upon  a  different  rate.' 
Where  the  rate  has  been  established  by  usage,  the  usual  rate 
must  govern  in  the  absence  of  an  agreement  to  the  contrary.* 

1  DaMn  v.  Oxley,  15  Com.  B.  (N.  S.)  "  On  the  other  hand,  if  the  deterio- 
646;  Duthie  v.  Hilton,  4  L.  E.  (C.  P.)  ration  proceeds  from  an  intrinsic 
138.  In  Seaman  v.  AdTer,  37  Fed.  Rep.  principle  of  decay  naturally  inherent 
268,  Pardee,  J.,  cites  as  authority  in  the  commodity  itself,  whether 
Maclaohlau  on  Shipping,  469,  470,  as  active  in  every  situation  or  only  in 
follows :  "  It  may  happen,  however,  the  confinement  and  closeness  of  the 
that  goods  existing  in  specie  when  ship,  the  merchant  must  bear  the  loss 
brought  to  the  place  of  destination  and  pay  the  fi-eight  The  master  and 
are  so  deteriorated  in  condition  as  not  owners  are  in  no  fault ;  nor  does  their 
to  be  worth  the  freight;  and  then  contract,  though  taken  as  the  con- 
arises  the  question  whether  the  mer-  tract  of  comnion  carriers,  contain 
chant  is  bound  to  pay  the  freight,  or  any  insurance  or  guaranty  against 
18  at  liberty  to  abandon  the  goods  to  such  an  event" 
the  ship-owner  for  his  claim.  In  con-  See,  also,  Gibson  v.  Brown,  44  Fed. 
sidering  it,  the  causes  from  which  Rep.  98 ;  Shipping  Co.  v.  Armitage, 
the  deterioration  in  the  merchandise  L.  R.  9  Q.  B.  99. 
way  proceed  must  be  distinguished.  2  Dakin  v.  Oxley,  supra.  ' 
If  it  proceeds  from  the  fault  of  the  '  See  ante,  §  3036. 
master  or  mariners,  the  m,erchant  is  *  After  a  party  has  long  acquiesced 
entitled  to  a  compensation  and  may  in  the  charging  of  a  certain  rate,  he 
recover  it  against  the  owners  or  mas-  cannot  be  heard  to  complain  that  the 
™'"  rate  so  paid  was  unreasonable.  Kill- 
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"Where  the  rate  has  been  fixed  by  contract,  the  contract  will 
prevail.'  When,  however,  neither  of  these  means  can  be  re- 
sorted to,  the  carrier  will  be  entitled  to  demand  and  receive 
a  reasonable  compensation.^  Further  than  that  his  charges 
shall  be  reasonable,  the  common  law  seems  to  have  put  no  re- 
strictions upon  the  carrier  in  respect  to  his  demand  for  com- 
pensation, and  what  is  a  reasonable  charge  can,  of  course,  be 
fixed  by  no  particular  rule,  but  must  be  determined  in  every 
case  as  a  question  of  fact  by  the  same  rules  which  would  apply 
to  other  cases  of  service  performed,  except  that  the  extraor- 
dinary responsibility  of  the  carrier  for  the  safety  of  the  goods 
must  always,  in  such  cases,  be  taken  into  consideration  as  an 
element  of  the  service.  Compensation  for  the  carriage  is, 
however,  generally  fixed  by  the  agreement  of  the  parties  or 
ascertained  by  the  known  accustomed  rates  of  the  particular 
business  in  which  he  is  employed ;  and  consequently  but  few 
controversies  arise  as  to  its  amount  between  the  carrier  and 
his  employer. 

§  iila.  Eights  of  shipper  when  excessive  rates  devmnded.— 
If  the  owner  who  desires  to  send  his  goods  should  believe  Ms 
charges  to  be  unreasonable,  he  should  tender  to  the  carrier, 
at  the  time  he  offers  his  goods,  what  he  believes  to  be  a  rea- 
sonable amount  for  the  service,  and  upon  the  carrier's  refusal 

mer  v.  Railroad  Co.,  100  N.  Y.  395.  learning  that  goods  were  of  a  valu& 

Customary  and  reasonable  rate  wiU  which  might  have  entitled  him  to  a 

prevail  where  no  agreement    Lon-  greater  rate,  and  if  the  greater  rate 

don,  etc.  R'y  Co.  v.  Evershed,  L.  R.  is  exacted  before  carrier  will  deliver 

3  App.  Cas.  1039.  '  the  goods,  the  shipper  may  recover  it 

1  Where  the  shipper  has  a  rate  as  paid  under  duress  of  goods.  Bald- 
given  him  for  goods  of  a  certain  win  v.  Steamship  Co.,  74  N.  T.  135. 
class,  but  sends  also  goods  of  another  ^  Where  no  rate  is  agreed  upon,, 
class  as  to  which  a  higher  rate  is  and  none  is  fixed  by  law  or  usage, 
fixed,  he  must  pay  the  higher  rate  the  carrier  will  be  entitled  to  a  rea- 
for  the  latter  goods.  Smith  v.  Find-  sonable  compensation.  Louisville, 
ley,  34  Kans.  316.  Compensation  ex-  etc,  R.  Co.  v.  Wilson,  119  Ind  352; 
torted  in  excess  of  agreed  rate  may  London,  etc  R'y  Co.  v.  Evershed,  L. 
be  recovered.  Atchison,  etc.  R.  Co.  «.  R.  3  App.  Cas.  1029. 
Miller,  16  Neb.  661.  This  rate  implied  by  law,  and  by 

Where  no  inquiry  is  made  as  to  law  incorporated  into  the  conti-aot 

the  value  of  the  goods  and  no  deceit  cannot  be  varied  by  prior  parol  agree- 

is    practiced,  the    carrier  who   has  ment    LouisvUle,  etc.  R.  Ca  v.  Wil- 

agreed  to  cany  the  goods  for  a  cer-  son,  119  Ind.  353. 
tain  rate  cannot  recover  more   on 
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to  accept  them  upon  the  proposed  terms,  the  owner  may 
bring  an  action  against  him  for  his  refusal ;  ^  or  if  the  price 
for  the  carriage  is  not  demanded  in  advance,  the  owner  may 
demand  the  goods  after  the  carriage,  tendering  what  he  be- 
lieves to  be  a  reasonable  compensation,  and  upon  the  carrier's 
refusal  to  accept  the  tender  and  deliver  the  goods,  he  may  sue 
him  for  them  in  trover  or  replevin ;  in  which,  however,  he 
would  fail  if  the  issue  as  to  reasonable  compensation  should 
be  determined  in  favor  of  the  carrier.  Or  the  consignee,  or 
other  party  entitled  to  the  goods,  may  pay  the  charges  ex- 
acted as  a  condition  of  their  delivery,  with  an  accompanying 
denial  of  the  right  of  the  carrier  to  exact  it,  and  may,  after 
thus  obtaining  his  goods,  bring  his  action  and  recover  so  much 
of  the  payment  as  has  been  illegally  demanded  and  paid. 
Money  paid  under  such  circumstances,  beyond  the  amount  to 
which  the  party  demanding  it  is  justly  entitled,  is  paid  under 
compulsion.^  And  it  is  not  necessary,  to  entitle  himself  to 
this  remedy,  that  he  should  have  tendered  to  the  carrier  the 
amount  which  he  may  have  thought  reasonable,  or  that  he 
should  have  stated  the  amount  to  which,  in  his  opinion,  the 
carrier  was  entitled,  with  an  offer  to  pay  it.  It  is  enough 
that  he  complained  of  the  charges  as  unreasonable,  and  paid 
it  under  protest.'  The  question  of  pleading  in  such  cases  is 
considered,  later.* 

§  448.  Who  liable  for  tJie  freigJit —  Consignee  prima  facie 
Udble. —  The  consignee  is  presumptively  the  owner  of  the 
goods,' and  is  thevetove  prima  facie  liable  for  the  freight,  and 
if  he  accepts  them,  the  law  implies  a  promise  on  his  part  to 
pay  it;  and  such  acceptance  is  evidence  from  which  a  jury 
must  infer  that  he  is  the  owner,  and  therefore  bound  by  an 

'Oarr  v.  The  Railway  Co.,  7  Exch.  Railway  Co.,  35  N.  J.  L.  89 ;  Baldwin 

707.      ^  V.  Steamship  Co.,  74  N.  Y.  125 ;  Atch- 

2  Harmony  u.   Bingham,  2  Kern,  ison,  etc.  R.  Co.  ■«.  Miller,  16  Neb.  661 ; 

99, 1  Duer,  209 ;  Parker  v.  The  RaU-  Lancashire  Railroad  Co.  v.  Gidlow, 

way  Co.,  6  Exch.  702,  6  EI.  &  B.  77 ;  L.  R  7  H.  L.  Cas.  517 ;  Great  WeSt- 

Ashmole  v.  Wainwright,  2  Q.  B.  837 ;  em  Railroad  Co.  v.  Sutton,  L.  R.  4 

Snowdon   v.  Davis,   1    Taunt.   859 ;  H.  L.  Cas.  226. 

Peters  v.  Railroad  Co.,  42  Ohio  St.        '  See  East  Tennessee  R.  Co.  •;;.  Hunt, 

275;  Mobile,  etc.  R'y  Co.  v.  Steiner,  15  Lea,  261. 
61  Ala.  559 ;  Lafayette,  etc.  R.  Co.  v.        *  See  §  750a,  note. 
Pattison,  41  Ind.  312 ;  McGregor  v.        5  See  ante,  §  130. 
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implied  contract  to  pay  the  freight  upon  them,  unless  such  in- 
ference would  be  inconsistent  with  other  facts  of  the  case  or 
with  proof  of  ownership  in  another ; '  and  although  he  be  not 
named  as  consignee  in  the  biU  of  lading,  if  he  be  the  party  for 
whom  the  goods  were  intended,  he  becomes  liable  for  the 
freight  as  soon  as  they  are  accepted  by  him.^  But  if  he  is  not 
the  owner,  he  does  not  become  liable  from  the  mere  fact  of 
his  being  consignee,  and  no  contract  to  pay  the  freight  can  be 
implied  unless  he  accepts  the  goods ; '  nor  even  then,  where  the 
consignee  is  known  to  be  merely  the  agent  of  the  shipper,  will 
the  la/w  imply  a  promise  on  the  part  of  the  agent  to  pay  the 
freight,  though  from  aU  the  circumstances  of  the  case  the 
jury  may  find  that  there  was  an  implied  promise.''  Such  con- 
tract may  also  be  implied  from  the  previous  course  of  dealing 
between  the  parties,  as  where  the  consignee  had  always  pre- 
viously paid  the  freight  upon  the  goods  delivered  to  him  by 
the  carrier  under  the  same  circumstances.' 

§449.  Same  subject — Sow  when  consignee  assigns  MU  of 
lading  before  delivery.—^  But  if  the  consignee  assigns  the  biU 
of  lading  before  the  goods  are  delivered  to  him,  and  thus  en- 
ables his  indorsee  to  receive  them,  he  does  not  become  liable 
for  the  freight  unless  his  indorsee  received  them  as  his  agent.* 

1  Wegener  v.  Smith,   15  Com.   B.  pay  it,  without  demurraga    Such  a 

385;  Cock  v.  Taylor,   13  East,  399;  consignee,  receiving  and  disposing  of 

Jesson  V.  SoUy,  4  Taunt  53 ;  Sanders  the  cargo,  is  liable  for  both  freight 

V.  VanzeUer,  4  Q.  B.  260 ;  Kemp  v.  and  demurraga    Irzo  v.  Perkins,  10 

Clark,  12  id.   647 ;  Zwilchenbart  v.  Fed.  Rep.   779 ;  Neilson  v.  Jesup,  30 

Henderson,  9  Exch.  723 ;  Moeller  v.  Fed.  Rep.  138 ;  Reed  v.  Weld,  6  Fed. 

Young,  5  EL  &  B.  755,;  Philadelphia,  Rep.   304;   Sprague    v.  West,   Abb. 

etc.  R    R  u  Barnard,  3  Ben.   89 ;  Adm.  548." 

Davison  v.  The  City  Bank,  57  N.  Y.  To  the  same  effect  is  North-Gter- 

81.  man  Lloyd  v.  Heul^  44   Fed  Rep. 

In  Gates  v.  Ryan,  37  Fed.  Rep.  154,  100. 

the  court  says:    "The  respondents  ^Uerian  v.  Funck,  4  Denio,  110; 

were  the  New  York  agents  of  the  Abbe  v.  Eaton,  51  N.  Y.  410. 

shippers,    and  the    consignees    and  s  Coleman  v.  Lambert,  5  M.  &  W, 

holders  of  the  bill  of   lading;  and  502;  Scaife  v.  Tobin,  3  B.  &  A.  533; 

after  arrival  they  sold  the  cargo  and  Davis  v.  Pattison,  24  N.  Y.  317 ;  Hins- 

directed  its  delivery.    They  were  in-  dell  v.  Weed,  5  Denio,  173. 

terested  in  it  to  the  extent  of  their  <EIweU  v.  Skiddy,  77  N.  Y.  383. 

commissions  on  the  sale,  and  were  swilson  v.  Kymer,  1  M.  &  &  157. 

the  persons  who  were  to  pay  the  «  Tobin  v.  Crawford,  5  M.  &  W.  335, 

freight,  and  who  in  fact  offered  to  9  id.  7ip. 
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The  ordinary  contract  of  the  carrier  is  to  deliver  the  goods  to 
the  consignee  or  his  assigns,  "  he  or  they  paying  freight,"  and 
whoever  accepts  them  under  such  a  contract  becomes  liable 
for  the  freight ;  and  if  the  carrier  delivers  them  to  an  assignee 
of  the  contract,  without  relying  upon  his  lien  to  secure  its  pay- 
ment, he  must  be  understood  as  relying  upon  the  personal  lia- 
bility of  the  assignee  alone,  if  the  assignee  does  not  act  as  the 
agent  of  the  assignor.  A  new  contract  arises,  under  such  cir- 
cumstances, between  the  assignee  and  the  carrier.' 

§450.  Same  subject — Presumption  of  consignee's  liability 
may  be  rebutted.—  The  presumption  that  the  consignee-  is 
owner  of  the  goods  may  be  rebutted,  and  a  different  relation 
may  be  shown  to  exist ;  and  if  he  be  the  mere  agent  of  the 
shipper,  or  of  a  third  person,  and  this  fact  is  known  to  the  car- 
rier, or  is  shown  by  the  bill  of  lading,  no  contract  will  be  im- 
'plied  on  the  part  of  the  consignee  to  pay  the  freight,  although 
he  does  not  inform  the  carrier  that  he  receives  the  goods  as 
agent.  But  the  consignor,  if  owner  of  the  goods,  will  remain 
solely  liable.^  Accordingly,  if  goods  are  consigned  to  the  care 
of  one  person,  for  another  for  whom  they  are  intended,  the 
former  does  not  become  liable  for  the  freight,  although  he 
may  receive  them,  'because  he  acts  merely  as  the  agent  of  the 
latter,  and  the  only  promise  which  i  can  be  inferred  from  their 
receipt  under  such  direction  given  in  the  bill  of  lading  or  other- 
wise \s  prima  facie  a  promise,  as  agent,  only  to  pay  the  freight 
on  account  of  the  principal,  and  not  to  be  personally  respon- 
sible for  it.'  The  effect  of  such  special  consignment  is  to  vest 
the  title  to  the  goods  in  the  person  for  whom  they  are  sent, 
and  the  action  for  any  loss  or  damage  must  be  brought  in  his 
name,  and  the  consignee  for  care  is  merely  his  agent.''  'Eov 
does  a  mere  intermediate  consignee,  to  whose  care  the  goods 
are  consigned  for  further  transportation  to  the  ultimate  con- 
signee for  whom,  they  are  intended,  the  facts  being  known  to 
the  carrier  or  shown  by  his  bill  of  lading  or  receipt,  become 
liable  by  receiving  the  goods  as  a  mere  forwarder.    But  in 

1  Cock  V.  Taylor,  13  East,  399.  507 ;  Spencer  v.  White,  1  Iredell  Law, 

2  Amos  V.  Temperley,  8  M.  &W.    336. 

TOS ;  Boston,  etc.  E.  R.  v.  Whitcher,  1  '  Amos  v.  Temperley,  supra;  Miner 
Allen,  497;  Ward  v.  Felton,  1  East,    v.  Norwich,  eta  E.  E.,  33  Conn.  91. 

*  Grove  v.  Brien,  8  How.  429, 
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suoh  cases  the  consignor,  or  consignee  at  destination,  as  the 
one  or  the  other  may  be  the  owner,  becomes  liable  to  the 
carrier.' 

§  451.  Same  subject  —  Remedy  agamst  consignee  not  con- 
clusive —  Consignee  deemed  agent  of  shipper.—  But  th&  rem- 
edy against  the  consignee  is  not  exclusive,  although  he  may 
be  the  owner  of  the  goods.  It  is"held  not  to  be  obligatory 
upon  the  carrier  to  collect  the  freight  of  him,  even  when  the 
bill  of  lading  contains  the  usual  clause, "  he  paying  the  freight 
thereon."  Such  provision,  it  has  been  decided,  is  intended  for 
the  exclusive  benefit  or  accommodation  of  the  freighter  or 
shipper  of  the  goods,  and  imposes  no  duty  upon  the  carrier  to 
collect  the  freight  of  the  consignee ;  but  he  may  even  waive 
his  lien  upon  the  goods  by  delivering  them  to  the  consignee, 
without  requiring  payment  of  the  freight,  and  still  hold  the 
shipper  or  consignor  liable  upon  the  contract  of  shipment.  So 
far  as  the  carrier  is  concerned,  the  consignee  will  be  considered 
as  merely  the  agent  of  the  shipper  to  pay  the  freight,  and  if 
he  fails  to  pay  it  the  party  who  has  reposed  the  confidence 
must  take  the  consequences  of  the  breach  of  duty.  It  wiQ 
alter  none  of  the  rights  of  the  carrier,  to  whom  the  shipper 
Tsecame  bound  for  the  freight  as  soon  as  the  goods  were  dehv- 
ered  for  carriage,^  unless  the  carrier  has  entered  into  a  new 
contract  with  the  consignee,  by  which  he  may  forfeit  his  right 
to  resort  to  the  consignor; '  as  if,  without  insisting  upon  pres- 

1  Dart  V.  Ensign,  47  N.  Y.  619 ;  Layng  See,  also,  Drew  v.  Bird,  1  Mood.  &  M. 
V.  Stewart,  1  W.  &  S.  222 ;  Barker  v.  156 ;  Cork  Distilleries  Ca  v.  Eailway 
Havens,   17  Johns.  234;   Spencer  v.    Co.,  L.  R  7  H.  L.  Cas.  269. 

White,  supra.  3  Shepard  v.  De  Bemales,  13  East, 

2  Where  consignors  were  bound  as  565 ;  Tapley  v.  Martens,  8  T.  R  451 ; 
between  themselves  and  the  con-  Christy  v.  Eow,  1  Taunt  300 ;  Story 
signee  to  pay  the  freight,  and  deliv-  on  BaU.  §  589 ;  Holt  v.  Westcott,  43 
ered  the  goods  to  the  carrier  under  a  Me.  445 ;  Wooster  v.  Tarr,  8  Allen, 
"  consignment  note,"  in  which,  under  270 ;  Blanohard  v.  Page,  8  Gray,  281 ; 
the  heading  of  "who  pays  carriage,"  Jobbitt  v.  Gouudry,  29  Barb.  509; 
they  had  inserted  "consignee,"  it  was  Collins  v.  The  Union  Trans.  Co.,  10 
held  that  the  consignors  were  Uable  Watts,  384 ;  Fox  v.  Nott,  6  H.  &  N. 
for  the  freight,  the  consignee  having  630 ;  Miner  v.  Norwich,  etc.  R  R,  32 
refused  to  pay  it.  Great  Western  Conn.  91;  Barker  v.  Havens,  17 
B'y  Co.  V.  Bagge,  15  Q.  B.  Div.  626,  Johns.  334;  Thomas  v.  Snyder,  39 
distinguishing  Dawes  v.  Peck,  8  T.  R  Penn.  St  317. 

830,  and  Davis  v.  James,  5  Burr.  2680. 
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«nt  payment,  he  voluntarily,  or  for  his  own  convenience,  take 
a  bill  of  exchange  or  promissory  note  from  the  consignee  for 
the  amount,  payable  at  a  future  day,  or  in  any  manner  extend 
the  time  for  the  payment,  relying  upon  the  personal  responsi- 
bility of  the  consignee.^  The  mere  taking  of  a  check,  however, 
for  the  freight  from  the  consignee,  which  is  dishonored,  with- 
out laches  on  the  part  of  the  carrier  by  which  the  shipper  has 
been  damaged,  will  not  deprive  the  carrier  of  the  right  to  the 
freight  from  the  shipper.^ 

§  452.  Same  subject — Agency  must  Z»e  Imown. —  But  in  order 
that  the  foregoing  rule  that  the  consignee,  when  acting  as 
agent  for  the  owner,  cannot  be  held  liable  for  the  freight,  may 
be  available  to  such  consignee  when  the  demand  is  made  upon 
him,  it  must  appear  that  the  fact  of  such  agency  was  in  some 
manner  disclosed  to  the  carrier.'  In  Davison  v.  The  City 
Bank,*  drafts  upon  the  real  consignee,  with  the  bill  of  lading 
•of,  the  cargo  attached,  were  sent  to  the  bank  for  collection. 
The  party  for  whom  the  cargo  was  intended  was  not  named 
as  consignee  in  the  bill  of  lading,  but  upon  its  margin  was  writ- 
ten, "  Acct.  T.  L.  Baker,  to  City  Bank,"  Baker  being  the  party 
who  had  advanced  the  money  for  the  purchase  of  the  cargo, 
and  to  whom  the  drafts  belonged,  and  the  bank  being  a  mere 
agent  to  collect  them.  But  it  was  held  that  the  words  upon 
the  margin  of  the  bill  made  the  bank  ostensibly  the  real  con- 
signee, and  that,  as  the  facts  were  unknown  to  the  carrier,  the 
hank,  which  had  received  the  cargo  by  directing  it  to  be  de- 
posited subject  to  its  order,  was  liable  for  the  freight  upon  the 
subsequent  failure  of  the  intended  consignee,  who  had  assumed 
to  pay  it  by  giving  his  check  to  the  carrier  for  the  amount,  which 
was,  however,  dishonored. 

§  453.  The  rule  when  the  freight  is  to  le  paid  hj  measure- 
ment.—  Where  freight .  is  to  be  charged  by  measurement  of 
bulk,  and  there  are  no  special  stipulations  upon  the  subject  in 
the  bill  of  lading,  it  has  been  held  in  several  cases  that  the 
measurement  at  the  time  of  shipment,  and  not  at  the  time  and 
place  of  delivery,  is  to  be  adopted  for  the  purpose  of  estimat- 
ing its  amount.    In  Gibson  v.  Sturge,'  the  cargo  consisted  of 

1  Strong  V.  Hart,  6  B.  &  C.  160 ;        '  Sheets  v.  Wilgus,  56  Barb.  663. 
Tapley  v.  Martens,  supra.  *  Supra. 

2  Davison  v.  gity  Bank,  57  N.  Y.  81.        »  10  Exch.  632. 
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wheat,  a  portion  of  which,  on  the  voyage,  became  heated,  in 
consequence  of  which  its  bulk  became  increased  before  its  de- 
livery, and  it  was  claimed  that  the  freigiit  was  payable  on  the 
quantity  delivered.  "  The  first  question  is,"  said  PoUock,  C.  B., 
"  Is  this  claim  supported  by  the  terms  of  the  biU  of  lading? 
And  it  appears  to  me  that  it  is  not.  From  the  terms  of  the 
bill  of  lading,  I  infer  that  the  freight  was  to  be  paid  for  the 
commodity  shipped,  carried  and  delivered ;  and  that  all  these 
must  concur  to  create  a  title  to  freight.  If  shipped  and  car- 
ried, but  not  delivered,  freight  would  not  be  payable ;  so,  I 
think,  if  delivered  but  not  shipped ;  and  this  agrees  with  the 
decisions  (very  few  in  number,  and  none  of  them  precisely  in 
point)  which  are  to  be  found  in  the  books  on  the  subject  of 
the  increase  or  decrease  (during  the  voyage)  of  the  article  to 
be  carried.  I  agree  that  the  bulk  or  weight,  as  appearing  at 
the  port  of  destination,  may  be  prvma  fade  the  criterion  of 
the  freight  to  be  paid ;  but  when  it  is  proved  that  that  test  is 
fallacious  and  untrue,  and  that  the  real  quantity  shipped  was 
a  different  and  smaller  quantity  (as  the  jury  in  this  case  have 
actually  found),  then  I  think  that  the  freight  ought  to  be  cal- 
culated upon  the  true  quantity  shipped ;  and,  in  my  judgment,, 
the  captain's  ignorance  of  the  true  quantity  (as  expressed  in 
the  bill  of  lading)  cannot  entitle  him  to  charge  freight  accord- 
ing to  a  false  estimate ;  whether  the  actual  quantity  be  stated 
and  admitted  in  the  bill  of  lading,  or  the  contents  are  stated 
to  be  unknown,  appears  to  me  to  make  no  difference  as  to  the 
principle  which  ought  to.  govern  our  decision.  But  it  does- 
appear  to  me  to  be  contrary  to  the  principles  of  natural  jus- 
tice that  the  ship-owner  should  acquire  a  right  to  demand 
more  freight,  and  the  owner  of  the  goods  become  liable  to 
pay  more  freight,  in  consequence  of  a  circumstance  which  is. 
an  injury  to  the  goods,  and  which  has  occurred  to  them  while 
they  were  in  the  care,  custody  and  keeping  of  the  ship-owner 
or  those  who  represent  him,  over  the  causes  of  which  the 
owner  of  the  goods  has  no  control,  but  some  of  the  possible 
causes  of  which  are  considerably  or  entirely  under  the  control 
of  the  captain  and  the  crew."  And  the  rule  thus  established 
has  since  been  applied  to  cases  in  which  cargoes  of  cotton  ia 
tightly  compressed  bales  have  expanded  upon  the  voyage  or 
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upon  being  taken  from  the  ship's  hold.'  And  the  same  rule 
has  been  applied  when  the  freight  was  to  be  computed  ac- 
cording to  the  weight  of  the  goods.^ 

§  454.  Must  le  calculated  on  amount  carried  and  delivered. — 
The  rule,  therefore,  that  freight  must  be  calculated  upon  the 
quantity  of  goods  shipped,  carried  and  delivered,  or,  as  ex- 
pressed by  Alderson,  B.,  in  the  same  case,  "  on  that  aiqount 
only  which  is  put  bn  board,  carried  throughout  the  whole  voy- 
age, and  delivered  at  the  end  to  the  merchant,"  and  that  all 
these  conditions  must  concur  in  order  to  entitle  him  to  his 
freight,  is  one  of  importance  to  the  carrier.  One  consequence 
of  it  is  that  he  can  never  be  the  gainer  by  an  increase  of  bulk 
or  weight  during  the  voyage,  but  may  be  the  loser  by  its  de- 
crease ;  and  in  the  carriage  of  those  classes  of  goods  which 
are  liable  to  waste  from  leakage,  shrinkage,  evaporation  and 
the  like,  and  of  live  animals,  which  may  die  upon  the  journey 
or  voyage,  he  should  provide  against  loss  of  freight  from  such 
decrease  by  his  contract ;  otherwise  he  will  be  entitled  to  claim 
only  for  what  is  delivered,  no  matter  how  much  less  in  Weight, 
quantity  or  number  than  when  shipped. 

§  455.  Freight  pro  rata  itineris. —  The  condition  that  the 
carrier,  in  order  to  entitle  himself  to  compensation  for  the 
carriage  of  the  goods,  must  deliver  them  to  the  consignee  at 
the  place  of  origina.  destination,  is  not,  however,  absolute 
under  all  circumstances.  It  has  already  been  stated '  that  the 
consignee  or  owner  may  stop  and  reclaim  them  at  any  point 
upon  their  journey,  but  that  if  he  do  so  before  they  reach 
their  destination,  when  the  carrier  is  able  and  willing  to  go 
forward  with  them  and  is  actually  engaged  in  their  transpor- 
tation, he  must  pay  to  the  carrier  full  freight,  as  though  he 
had  completed  their  carriage  as  at  first  directed.  It  has  also 
been  shown  that  if  the  carrier,  in  the  course  of  the  transpor- 
tation, meet  with  disaster  which  disables  him  from  the  further 
prosecution  of  his  journey,  or  if  from  any  cause  it  becomes 
impossible  for  him  to  proceed,  or  if  he  is  obliged  to  submit  to 

1  Shand  v.  Grant,  15  Com.  B.  (N.  S.)  Ben.  199 ;  Abbott  on  Ship.  430.  Or, 
334;  Buckle  v.  Knoop,  2  L.  R  Exch.  according  to  the  number  of  bushels. 
125,  333 ;  Coulthurst  v.  Sweet,  L.  E.  1    Allen  v.  Bates,  1  Hilt  331. 

C.  P.  649.  3  Ante,  §§  444a,  837. 

2  Niae  Thousand,  etc.  D17  Hides,  6 
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a  long  delay,  it  becomes  his  duty  to  forward  tlie  goods  by 
another  carrier  if  it  can  be  done,  and  that  if  by  such  tranship- 
ment they  reach  their  destination  in  a  reasonable  time  he  will 
be  entitled  to  claim  his  freight  for  the  whole  distance.  Under 
such  circumstances,  however,  it  is  of  course  competent  for  the 
parties  to  enter  into  a  new  agreement,  if  the  owner  is  willing 
to  accept  a  redelivery  to  himself  of  the  ^oods  and  to  release 
the  carrier  from  further  responsibility,  and  the  carrier  agrees 
to  surrender  them.  Such  a  course  may,  under  the  existing 
difficulties,  frequently  be  to  the  interest  of  both  parties,  and 
is  often  adopted.  The  owner  may  find  a  market  for  his  goods 
at  the  place  of  disaster  or  necessity,  and  he  may  find  it  more 
advantageous  to  dispose  of  them  there  than  to  incur  the  ex- 
pense and  risk  of  their  further  transportation,  or  he  may  wish 
to  change  their  destination,  or  may  prefer,  in  order  to  save 
expense  or  to  hasten  the  carriage,  to  take  upon  himself  the 
responsibility  of  their  reshipment.  If  the  owner  thus  volun- 
tarily takes  back  the  goods  after  a  part  of  the  service  which 
the  carrier  undertook  has  been  performed,  the  original  contract 
of  shipment  is  considered  as  abandoned  by  the  agreement  of 
the  parties,  and  a  new  one  is  implied  on  the  part  of  the  ship- 
per, that  he  will  pay  the  carrier  a  proportionate  part  of  the 
■freight,  or,  as  it  is  usually  termed,  pro  rata  itineris. 

§  456.  Same  subject  —  Acceptance  must  have  ieen  voluntary. 
In  such  cases  the  first  question  to  be  determined  is  whether 
the  circumstances  of  the  acceptance  by  the  owner  of  the  goods 
have  amounted  to  a  waiver  of  their  further  carriage,  and  a 
voluntary  consent  to  receive  them  at  the  place  to  which  they 
have  been  carried.  It  was  formerly  held  that,  even  when  the 
carrier  refused  or  was  unable  to  proceed  with  the  transportar 
tion,  after  having  been  overtaken  by  disaster,  or  failed  to  tran- 
ship the  goods  when  he  had  it  in  his  power  to  do  so,  if  the 
owner,  from  the  necessity  of  the  case  and  to  prevent  their 
sacrifice,  took  them  in  charge  and  had  them  forwarded  by 
means  provided  by  himself,  or  if  the  carrier  sold  the  goods  at 
the  place  of  necessity  even  when  he  had  no  authority  to  do  so, 
and  paid  the  proceeds  over  to  the  shipper,  who  voluntarily  re- 
ceived them,  he  was  still  entitled  to  pro  rata  freight,'  and  the 

1  Luke  V.  Lyde,  3  Burr.  883 ;  U.  S.    Williams  v.  Smith,  2  Caines,  13 ;  Rob- 
Ins.  Co.  V.  Lenox,  1  Johns.  Cas.  377 ;    inson  v.  The  Mai-ine  Ins.  Go.,  3  Johns. 
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acceptance  was  regarded  as  voluntary  where  it  was  not  en- 
forced by  threats  or  physical  compulsion.  But  the  now  well- 
settled  rule  is,i  that  the  mere  acceptance,  either  of  the  goods 
or  of  their  proceeds,  can  give  no  claim  to  pro  Tata  freight  if 
introduced,  not  by  a  desire  to  obtain  possession  of  them  at 
the  place  to  which  they  have  been  carried  in  preference  to  the 
original  place  of  destination,  but  by  the  circumstances  of  the 
case,  and  the  necessity  for  receiving  them  there  or  abandoning 
them  altogether ;  and  that,  in  order  to  render  the  act  of  the 
owner  in  receiving  the  goods  at  the  point  where  the  voyage  is 
broken  up  really  voluntary,  there  must  be  some  choice  offered 
him  as  to  whether  he  will  receive  them  there  or  at  the  orig- 
inal point  of  destination,  and  that  the  question  of  volition  can- 
not be  confined  to  the  mere  fact  of  acceptance,  but  must  be 
considered  in  reference  to  all  the  circumstances  under  which 
it  takes  place.'^ 

§  457.  Same  subject  —  How  question  determined. — "Whether 
the  acceptance  of  the  goods  was  voluntary,  in  the  absence  of 
an  express  agreement,  must  be  determined  by  the  existing  facts 
and  the  conduct  of  the  parties.  Where  the  carrier  refuses  to 
repair  his  ship  after  the  disaster,  and  to  send  on  the  goods  or 
to  procure  another  vessel  for  the  purpose,  no  choice  is  given 
to  the  owner,  and  an  acceptance  by  him  will  not  be  treated 
as  voluntary  in  the  absence  of  an  express  agreement.  But  if 
it  be  shown  that  the  carrier,  was  able  and  willing  to  send  for- 
ward the  goods,  or  that  he  proposed  to  prosecute  his  voyage 
to  destination,  after  the  necessary  delay  for  repairs,  the  ac- 
ceptance may  be  presumed  to  have  been  the  voluntary  act  of 
the  owner ;  and  if  it  be  further  shown  that  it  was  in  any  way 

323';  Teasdale  v.  The  Ins.  Co.,  3  Brev.  Co.,  7  Cranch,  358;  The  Columbian 

190  ;Escopmioheu  Stewart,  3  Conn.  Ins.  Co.  v.  Catlett,  13  Wheat  883; 

391.  '  Richardson  v.  Young,  38  Penn.   St. 

'Braithwaite  v.  Power,  —  N.  D.  169;  Hunter  u.  Prmsep,  10  East,  378 ; 

— ,  48  N.  W.  Rep.  354 ;  Transporta-  Liddard  v.  Lopes,  id.  536 ;  Cook  v. 

tion  Co.  V.  Hoyt,  69  N.  Y.  330 ;  McGaw  Jennings,  7  T.  R.  381 ;  The  Teutonia, 

V.  Insurance  Co.,  33  Pick.  405.  L.  R.  3  Adm.  394 ;  The  Propeller  Mo- 

2  Welch  V.  Hicks,  6  Cow.  504;  Hur-  hawk,  8  WaU.  153;  Merchants',  etc. 

tin  V.  The  Union  Ins.  Co.,  1  Wash.  C.  Ins.  Co.  v.  Butler,  SO  Md.  41 ;  Bork  v. 

C.  E.  530 ;  Armroyd  v.  The  Ins.  Co.,  Norton,  3  McL.  433 ;    Crawford  v. 

3  Bin.  437 ;  Callender  v.  The  Ins.  Co.,  WilUams, .  1  Sneed,  305 ;  Rossiter  v. 

S  id.  535 ;  Caze  v.  The  Baltimore  Ins.  Chester,  1  Doug.  (Mich.)  154.    ' 
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to  his  advantage  to  accept  them  at  the  intermediate  port  or 
place  of  disaster,  the  presumption  would  be  still  stronger  that 
his  acceptance  was  from  choice ;  and  in  every  case  it  must  be 
a  question  of  fact,  to  be  determined  under  aE  the  circum- 
stances, where  there  is  no  stipulation  upon  the  subject.    As 
said  by  Tilghman,  C.  J.,  in  Gray  v.  Waln,^  freight  ^ro  rata  is 
due  "  when  the  consent  of  the  merchant,  either  by  words  or 
by  actions,  has  been  expressly  given,  or  maybe  fairly  inferred, 
to  accept  his  goods  at  an  intermediate  port."    If  the  owner 
sell  the  goods  at  the  place  of  detention,  when  the  means  to 
forward  them  to  destination  could  have  been  procured,  it  will 
be  an  almost  conclusive  proof  of  an  election  to  accept  them 
there;  and  if  it  be  further  shown  that  the  market  for  the 
goods  was  higher  there  than  at  the  place  of  destination,  the 
presumption  would  be  still  more  conclusive.     The  goods  may 
also  be  accepte'd  by  an  agent  or  supercargo  on  behalf  of  the 
owner,  or  by  the  underwriters  of  a  policy  of  insurance,  and 
their  acts  in  dealing  with  the  goods  under  such  circumstances 
will  have  the  same  effect  and  be  liable  to  the  same  construc- 
tion as  if  done  by  the  owner  in  person.^    But  before  such  an 
inference  of  the  voluntary  acceptance  of  the  goods  by  the 
owner  will  be  made,  in  order  to  charge  him  with  an  appor- 
tionment of  the  freight,  it  must  be  shown  that  the  carrier  was 
willing  and  able,  and  that  he  proposed  to  send  them  forward, 
or  to  complete  the  carriage  himself  at  the  expiration  of  the 
necessary  delay.     For  if  he  decline  or  refuse  to  do  one  or  the 
other,  nothing  short  of  an  express  agreement  will  entitle  him 
to  3,ny  part  of  the  freight. 

§  458.  Same  subject  — ■  Acceptance  of  proceeds  of  sale  made 
without  consultation  with  owner  not  an  acceptance  of  the 
goods. — When  in  the  absence  of  the  owner,  and  without  con- 
sultation with  him,  the  goods  have  been  sold  by  the  carrier  at 
the  place  of  detention,  and  the  proceeds  have  been  accepted 
by  the  owner,  the  receipt  of  such  proceeds  is  not  equivalent 
to  an  acceptance  of  the  goods  at  the  intermediate  place  of  dis^ 
aster,  and  does  not  estop  him  from  disputing  the  claim  of  the 
carrier  to  freight.    And  if  it  should  appear  that  the  sale  was 

1  a  S.  &  R.  329.  2  Smyth  v.  Wright,  15  Barb.  51 ; 

The  Prop.  Mohawk,  8  Wall  153. 
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made  without  authority,  the  carrier  will  be  allowed  no  com- 
pensation whatever  for  the  service  actually  performed ;  as,  for 
instance,  if  the  goods  have  been  sold  on  account  of  the  unfit- 
ness of  the  vessel,  which  had  been  disabled  by  a  storm,  to 
carry  them  further ; '  or  under  the  decree  of  a  court,  which 
was  subsequently  reversed  as  erroneous ;  ^  or  by  a  person  who 
assumed  to  act  for  the  owner,  but  really  had  no  authority.' 

§  4:59i  Same  subject — Sow  when  transportation  to  destina- 
tion impossibly. —  These  cases,  however,  as  was  said  in  Vlier- 
boom  V.  Chapman,*  furnish  no  authority  in  cases  in  which  the 
sales  of  the  property  were  rightfully  made ;  but  the  law  was 
ruled  the  same  way  in  that  case,  notwithstanding  the  validity 
of  the  sale  was  admitted.  After  stating  the  general  rule,  that 
in  order  to  justify  a  claim  to  ^ro  rata  freight  there  must  be  a 
voluntary  acceptance  of  the  goods  at  the  intermediate  port  in 
such  a  mode  as  to  raise  a  fair  inference  that  the  further  car- 
riage of  them  was  intentionally  dispensed  with,  and  the  inap- 
plicability of  the  cases  where  the  sales  had,  been  made  tor- 
tiously,  Parke,  B.,  proceeded  to  answer  the  argument  based  upon 
the  validity  of  the  sales,  as  follows :  "  But  it  was  said  that  where 
the  goods  were  lawfully  sold  from  necessity,  the  case  was  differ- 
ent ;  for  that,  in  such  a  case,  necessity  imposed  upon  the  master 
the  character  of  agent  for  the  shipper,  in  addition  to  his  ordi- 
nary one  of  agent  for  the  ship-owner,  and  that,  having  that 
double  agency,  he  might  be  presumed  to  have  intended  to  make 
a  reasonable  contract  between  his  two  principals;  that  is,  on 
behalf  of  the  ship-owner,  to  give  up  the  goods  at  the  interme- 
diate port,  instead  of  carrying  them  on ;  and  on  behalf  of  the 
shipper  to  receive  them  there,  and  pay  reasonable  freight  for 
the  part  of  the  voyage  already  performed.  It  is  difficult 
to  conceive  any  conjuncture  in  which  such  a  presumption 
could  be  made ;  for  the  agency  of  the  master  from  necessity 
arises  from  his  total  inability  to  carry  the  goods  to  the 
place  of  destination,  which  dispensed  with  the  performance 
of  that  primary  duty  altogether;  and  the  right  to  freight 

'Hunter  v.  Prinsep,  supra;  Arm-  spenoyer  v.  Hallett,  15  Johns.  333; 
royd  V.  The  Ins.  Co.,  supra;  Callen-  Escopiniche  v.  Stewart,  3  Conn.  391. 
der  V.  The  Ins.  Co.,  mpra.  ns  M.  &  W.  330. 

2Caze  V.  The  Ins.  Co.,  supra;  Co- 
lumbian Ins.  Co.  V.  Catlett,  supra. 
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pro  rata,,  from  the  presumed  waiver  on  the  part  of  the  shipper 
of  the  performance  of  a  duty  which  the  master  was  ready  to 
execute.    At  all  events,  we  think  that  no  such  presumption 
can  be  made  in  this  case.     According  to  the  statement  in  the 
special  case,  an  emergency  had  arisen,  in  which,  as  the  law  is 
laid  down  by  Lord  Stowell,  in  the  case  of  The  Gratitudine, 
the  authority  of  agent  for  the  shipper  necessarily  devolved 
upon  the  master  to  do  the  best  for  his  interest,  and  that  was 
to  sell,  because  the  cargo  was  perishable,  and  would  have  per- 
ished if  it  had  been  left  at  the  Mauritius,  or  been  attempted 
to  be  carried  to  its  place  of  destination.     This  sale,  therefore, 
transferred  the  property  and  bound  the  shipper ;  but  in  no 
other  respect  did  the  necessity,  under  the  circumstances  of 
this  case,  confer  upon  him  any  agency.    But  if  we  suppose 
that  he  had  a  further  authority,  and  that  instead  of  being 
master  he  had  been  supercargo,  and  that  his  sale  of  the  goods 
had  been  equivalent  to  a  sale  by  the  defendants  themselves, 
present  at  the  Mauritius,  there  would  have  been  no  reasonable 
ground  to  infer  a  new  contract  to  pay  freight  pro  rata;  for 
the  ship-owner  was  not  ready  to  carry  forward  to  the  port  of 
destination,  in  his  own  or  another  ship,  and,  consequently,  no 
inference  could  arise  that  the  shippers  were  willing  to  dispense 
with  the  further  carriage,  and  accept  the  delivery  at  the  in- 
termediate instead  of  at  the  destined  port.    The  truth  is,  that 
the  goods  were  in  the  same  situation,  as  to  the  claim  for 
freight,  as  if  they  had  been  abandoned  by  the  ship-owner  and 
left  behind  at  the  Mauritius,  and  there  sold  by  the  owner. 
This  view  of  the  case  accords  with  the  decisions  in  the  Amer- 
ican courts  to  which  we  were  referred,^  in  both  of  which  it 
was  held  that,  if  the  cargo  is  sold  at  an  intermediate  port  for 
the  benefit  of  all  concerned,  no  freight  is  due."     It  may, 
therefore,  be  stated  that  no  freight  can  become  due  where  the 
transportation  of  the  goods  to  the  place  of  destination  has 
become  impossible,  and  the  voyage  is  abandoned,  even  where 
the  impossibility  arises  from  their  perishable  nature,  and  they 
have  been  consequently  sold  under  the  authority  conferred 

1  Armroyd  v.  The  Insurance  Co.,    Justice  Story's  edition  of  Abbott  on 
supra;  Hurtin  v.  Union  Insurance    Sliipping). 
Co.,  supra  (cited  in  the  note  to  Mr. 
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upon  the  carrier  by  tHe  necessity  of  the  case,  and  the  proceeds 
of  the  sale  have  been  accepted  by  their  owner.^ 

§  460.  Same  subject  —  How  when  carriage  interrupted  by 
war. —  If,  subsequently  to  the  contract  of  carriage,  the  nation 
to  which  the  carrier  belongs  engages  in  a  war  with  the  nation 
to  which  the  destined  port  belongs,  and  the  carrier  finds  upon 
arrival  in  its  neighborhood  that  he  cannot  enter  without  im- 
minent risk  of  capture,  he  may  decline  to  attempt  to  do  so, 
and  may  retire  to  a  port  of  safety,  there  to  await  further 
orders  from  the  shipper,  without  forfeiting  his  claim  to  pro 
rata  freight,  if  he  has,  notwithstanding,  performed  a  valuable 
service  to  the  shipper.  This  was  decided  in  the  case  of  The 
Teutonia,'  a  Prussian  vessel  which  contracted  to  carry  a  cargo 
from  SoKth  America  to  the  port  of  Falmouth,  and  thence  to 
such  destination  as  the  shipper .  might  direct.  On  arrival  at 
Falmouth,  orders  were  given  to  proceed  with  the  cargo  to 
Dunkirk.  Upon  arrival  in  the  neighborhood  of  the  latter 
place,  the  master  was  informed  of  the  commencement  of  hos- 
tilities betAveen  the  French  and  Prussians.  He  therefore  re- 
turned to  Dover  to  await  the  orders  of  the  shipper,  who 
demanded  his  goods,  and  denied  the  right  of  the  carrier  to  any 
compensation.  But  his  claim  to  the  goods  without  the  allow- 
ance of  freight  was  not  allowed,  and  the  learned  judge^  Sir  E. 
Philliinore,  in  his  judgment  in  the  case,  uses  language  worthy 
of  attention.  After  stating  the  facts,  he  proceeded  to  say 
that,  "  in  this  state  of  facts,  I  am  of  opinion  that  the  Teutonia 
would  have  incurred  a  double  risk  in  proceeding  to  Dunkirk. 
She  would  have  been  exposed  to  the  peril  of  being  seized  by 
a  French  cruiser  on  the  ground  of  her  Prussian  nationality, 
and  of  being  seized  by  a  Prussian  cruiser  on  the  ground  of  her 
trading  with  and  carrying  contraband  of  war  to  the  enemj^ 
The  information  which  the  pilot  gave  her  off  Dunkirk  was 
substantially  correct.  War  had  in  fact  broken  out,  or  was  so 
imminent  as  to  render  Dunkirk  an  unsafe  port  for  a  Prussian 
vessel.  .  .  .  But  I  do  not  find  any  case  which  goes  the 
length  of  saying  that  where  a  supervening  moral  impossibility, 

'  Richardson  v.  Young,  38  Penn.  St.    Ocean  Ins.  Co.,  23  Pick.  405 ;  Hugg  v. 
169;  The  Ship  Nathaniel  Hooper,  3    The  Augusta  Ins.  Co.,  7  How.  595. 
Sum.   543 ;  Jordan  v.  The'  Warren        -  L.  R.  8  Adm.  394. 
Ins.  Co.,  1  Story,  343 ;  McGaw  v.  The 
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arisiijig  out  of  the  prohibition  imposed  by  a  Idw  not  applicable, 
or  not  existing,  at  the  time  of  the  making  of  the  contract,  has 
prevented  its  fulfillment,  the  merchant  is  entitled  to  have  his 
goods  carried  by  the  ship  almost,  as  in  this  case,  the  whole 
length  of  the  voyage,  without  any  compensation  to  the  ship- 
owner. ...  I  find  no  authority  for  the  position  that  the 
contract  is  dissolved  in  the  sense  of  rendering  null  all  that  has 
been  previously  done  under  it,  though  it  is  dissolved  as  to  all 
future  consequences.  .  .  .  This  may  be  the  doctrine  of 
the  common  law,  where  a  physical  unexpected  obstacle  which 
might  have  been  guarded  against  in  the  contract  prevents 
the  completion  of  it ;  but  in  this  instance,  the  completion  is 
presented  by  the  act  of  thd"  law  itself.  .  .  .  The  old  case 
of  Paradine  v.  Jane,'  and  others  founded  upon  the  principles 
therein  contained,  have  been  cited  to  me  as  authorities  for  the 
contention  that  the  Teutonia  was  guilty  of  a  breach  of  con- 
tract in  not  proceeding  to  Dunkirk,  even  in  the  circumstances 
which  I  have  stated.  The  propositions  of  law  in  Paradine  v. 
Jane  are  '  where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  to  perform  it  without  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law  will  excuse  him;  but 
when  the  party,  by  his  own  contract,  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good  if  he  may,  notwith- 
standing any  accident  by  inevitable  necessity,  because  he 
might  have  provided  against  it  by  his  contract.'  But  assum- 
ing that  this  is  at  present  a  correct  exposition  of  the  law  of 
England  (though  the  last  proposition  is,  I  think,  not  in  har- 
mony with  the  jurisprudence  of  any  other  European  state),  it 
does  not  seem  to  me  to  affect  this  case.  Indeed,  it  has  not 
been  denied  that  if  the  contract  has  become  illegal  in  virtue 
of  a  law  subsequent  to  it,  the  non-execution  of  the  contract  is 
no  breach." 

§  461.  Same  siCbject—  Rule  for  adjusting  freight  'pro  rata. 
The  rule  for  adjusting  pro  rata  freight  where  it  is  allowed, 
adopted  by  Lord  Mansfield  in  Luke  v.  Lyde,'  is  to  ascertain 
how  much  of  the  voyage  has  been  performed  when  the  disas- 
ter happened  which  compelled  the  vessel  to  seek  a  port.  In 
The  United  Insurance  Co.  v.  Lenox,'  it  was  decided  that  the 

1  Aleyn,  36.  a  i  Johns.  Cas.  377,  3  id.  443. 

2  3  Burr.  883, 
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true  measure  of  the  amount  was  to  be  found  in  the  proportion 
of  the  voyage  performed,  not  at  the  place  where  the  accident 
happened,  but  at  that  where  the  cargo  was  accepted  by  the 
owners ;  and  this  has  been  generally  approved  by  the  courts  of 
this  country  as  the  more  correct  and  equitable  rule.' 

§  462.  Same  subject  —  The  amplication  of  the  rule.—  The 
rule  thus  adopted  forbids  all  investigation  into  the  questions 
of  benefit  received  by  the  shipper  from  the  partial  transpor- 
tation, and  of  the  expense  of  reshipment  from  the  port  of  ac- 
ceptance to  destination,  and  divides  the  amount  due  by  the 
terms  of  the  original  contract  of  shipment,  in  the  proportion 
of  the  distance  performed  to  the  whole  distance  of  the  voyage 
as  originally  contemplated.  It  is  admitted  that  its  strict  ap- 
plication to  many  cases  would  occasion  injustice  to  the  shipper, 
as  where  the  ship  has  been  obliged  by  stress  of  weather  to 
depart  from  the  direct  course  of  the  voyage,  and  being  wrecked, 
the  expense  of  sending  the  goods  to  their  destination  from 
the  place  of  acceptance  is  much  greater  in  proportion  to  the 
distance  than  that  agreed  upon  for  the  entire  voyage.  This 
was  the  case  of  Coffin  v.  Storer,^  in  -Cv^hich  it  was  said  by  Par- 
sons, C.  J.,  that  "  the  rule  adopted  in  Luke  v.  Lyde  is  mani- 
festly unjust,  for  it  is  in  that  case  admitted  that  the  expense 
of  freight  to  the  destined  port  from  the  port  where  the 
freighter  received  the  goods  was  as  great  as  from  the  ship- 
ping port,  so  that  he  received  no  benefit  from  the  proportion 
of  the  transportation  for  which  payment  was  demanded  of 
him."  But  while  these  objections  to  the  general  rule  are  ad- 
mitted to  be  sometimes  well  taken,  it  is  said  to  commend 
itself  on  account  of  its  certainty  and  simplicity  of  application, 
and  wiU  be  followed,  except  perhaps  in  cases  in  which  it  would 
cause  palpable  and  serious  injustice. 

§  463.  Transhipment  of  goods  when  vessel  delayed. —  As  has 
been  seen,  when  the  prosecution  of  the  voyage  has  become 
impossible  in  the  vessel  with  which  it  was  begun,  or  the  delay 
occasioned  by  the  disaster  or  obstruction  is  likely  to  prove 
disastrous  to  the  goods,  it  is  the  duty  of  the  carrier  to  forward 
them  by  some  other  means  of  conveyance,  when  it  can  be  pro- 

13  Kent's  Com.  230;  The  Propeller  Wright,  15  Barb.  51;  Robinson  v. 
Mohawk,   8   Wall.    153;    Smyth   v.    Ins.  Co.,  3  Johns.  333. 

2  5  Mass.  353. 
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cured.  In  such  a  case  of  necessity,  it  is  e^ddent  that  the  au- 
thority of  the  carrier  is  not  limited  to  that  which  appertains 
to  his  rights  strictly  as  carrier,  but  grows  out  of  the  agency 
which  the  law,  from  the  necessity  of  the  case,  imposes  upon 
him ;  and,  having  invested  him  with  such  authority,  the  law 
allows  the  employment  of  any  reasonable  means  which  may 
be  necessary  to  save  the  goods  and,  at  the  same  time,  forward 
them  to  their  destination.  He  may,  therefore,  in  such  an 
emergency,  hire  another  carrier  to  convey  them  to  their  des- 
tination, at  any  price  which  it  may  be  necessary  to  pay,  and 
which,  considering  the  nature  of  the  goods  and  other  circum- 
stances, he  may  consider  proper,  whether  such  price  exceed  or 
faU  short  of  the  amount  of  freight  due  under  the  original  con- 
tract between  the  parties,  and  the  freight  for  the  carriage  of 
the  goods  upon  such  renewed  voyage  becomes  a  charge  upon 
them.  The  law  is  thus  stated  by  Chancellor  Kent  in  Searle 
V.  Scovell,'  upon  the  authority  of  both  text-writers  and  cases 
which  are  there  cited  by  him. 

§  464.  Same  suhject  —  Payment  of  freight  in  such  cases. — 
The  shipper,  in  the  event  the  freight  from  the  port  of  neces- 
sity shall  exceed  that  which  would  have  been  due  under  the 
original  contract,  will  be  bound  for  such  excess  to  the  carrier 
who  completes  the  transportation,  upon  the  ground  that  the 
contract  to  pay  it  was  made  on  his  behalf;  and  such  carrier 
wiU  have  a  lien  upon  the  goods  to  secure  its  payment.  But 
neither  the  shipper  nor  the  goods  will  be  bound  both  for  the 
freight  agreed  to  be  paid  to  the  original  carrier,  and  for  that 
to  which  the  substituted  carrier  has  become  entitled.^  The 
freight  due  to  the  substituted  vessel,  if  less  than  that  which 
the  shipper  has  agreed  to  pay  for  the  entire  transportation, 
must  be  deducted  from  it,  and  the  balance  is  what  he  will  owe 
the  carrier  who  undertook  but  only  partially  performed  it. 
If  it  be  more,  the  latter  wiU  have  no  claim  to  freight,  and  the 
shipper  must  bear  the  loss  of  the  excess.' 

>  4  Johns.  Ch.  R.  218.  firet  carrier  any  part  of  the  freight, 

2  In  Matthews  v.  Gibbs,  3  EL  &  El.  the  lien  of  tlie  substituted  carrier  is 

282,  it  is  held  that  the  master  can  only  co-extensive  with  what  remains 

only  transfer  the  lien  which  his  own  unpaid. 

vessel  has  upon  the  goods ;  and  that  « Hugg  v.  The  Mining,  etc.  Co.,  35 

if  the  sli'pper  has  ah-eady  paid  to  the  Md.  441 ;  Hugg  i;.  The  Augusta  Ins. 
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§  465.  Same  siibject  —  Difference  in  rates,  Jiow  adjusted. — 
The  leading  English  case  upon  this  case  is  that  of  Shipton  v. 
Thornton,^  in  which  the  facts  were  that  a  transhipment  from 
necessity  had  been  made  of  the  goods,  for  an  amount  of  freight 
less  than  that  stipulated  for  by  the  terms  of  the  original  con- 
tract. The  shippers  contended  that  they  were  liable  to  the 
carrier  who  had  first  undertaken  the  carriage,  and  had  been 
compelled  to  complete  it  with  a  substituted  vessel,  only  for 
the  freight  to  the  port  of  transhipment,  they  having  already 
paid  to  the  substituted  carrier  his  own  fr-eight.  But  it  was 
held  to  have  been  the  right  of  the  master  to  tranship  the 
goods,  and  that,  as  he  had  fulfilled  his  undertaking  to  carry 
the  goods  to  destination,  he  haid  earned  his  full  freight  accord- 
ing to  the  contract  of  shipment,  it  being  a  matter  of  indiffer- 
ence to  the  owner  of  the  goods  whether  they  had  arrived  by 
one  vessel  or  another.  "  One  question,  however,  has  been 
asked,"  continued  Lord  Denman,  who  delivered  the  judgment 
of  the  court,  "  which  it  will  not  be  right  to  pass  over.  "What, 
it  has  been  said,  if  the  transhipment  can  only  be  effected  at  a 
higher  than  the  original  rate  of  freight?  .  .  .  'No  case  of 
the  sort,  that  we  are  aware  of,  has  occurred  in  this  country ; 
nor  is  it  necessary  for  us  to  express  any  opinion  further  than 
as  it  bears  on  the  present  question.  It  may  well  be  that  the 
master's  right  to  tranship  may  be  limited  to  those  oases  in 
which  .the  voyage  may  be  completed  on  its  original  terms  as 
to  freight,  so  as  to  occasion  no  further  charge  to  the  freighter ; 
and  that  whe^e  the  freight  cannot  be  procured  at  that  rate, 
another  but  familiar  principle  will  be  introduced,  that  of 
agency  for  the  merchant.  For  it  must  never, be  forgotten 
that  the  master  acts  in  a  double  capacity;  as  agent  of  the 
owner  as  to  the  ship  and  freight,  and  agent  of  the  merchant 
as  to  the  goods.  These  interests  may  sometimes  conflict  with 
each  other ;  and  from  that  circumstance  may  have  arisen  the 
difficulty  of  defining  the  master's  duty  under  all  circumsta,nces, 
in  any  but  very  general  terms.  The  case  now  put  supposes 
an  inability  to  complete  the  contract  on  its  original  terms  in 
another  bottom,  and,  therefore,  the  owner's  right  to  tranship 

Co.,  7  How.  595;  Searle  'v.  ScoveU,    Pick.  104;  Crawford  u  Williams,  1 
s«pra;  Griswold  v.  The  Ins.  Co.,  3    Sneed,  205. 
Johns.  331 ;  Claik  v.  The  Ins.  Co.,  3       i  9  A.  &  E.  314 
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■will  be  at  an  end ;  but  still,  all  circumstances  considered,  it 
may  be  greatly  for  the  benefit  of  the  freighter  that  the  goods 
should  be  forwarded  to  their  destination,  even  at  an  increased 
rate  of  freight';  and  if  so,  it  will  be  the  duty  of  the  master  as 
his  agent  to  do  so.  In  such  a  case,  the  freighter  will  be  bound 
by  the  act  of  his  agent,  and,  of  course,  be  liable  for  the  in- 
creased freight.  The  rule  will  be  the  same  whether  the  tran- 
shipment be  made  by  the  ship-owner  or  the  master ;  and  in 
applying  it  circumstances  make  it  necessary,  on  the  one  hand, 
to  repose  a  large  discretion  in  the  master  or  owner,  while  the 
same  circumstances  require  that  the  exercise  of  that  large  dis- 
cretion should  be  very  narrowly  watched."  * 

§  466.  Same  subject  —  Power  of  master  as  agent. —  The 
master  may,  however,  act  as  the  agent  of  the  owners  of  his 
own  ship  in  making  the  transhipment ;  and  when  he  has  em- 
ployed another  vessel  at  a  less  rate  than  that  which  the  ship- 
per has  agreed  to  pay,  so  that  a  profit  will  be  made  by  the 
transhipment,  it  will  be  presumed  that  he  has  made  the  con- 
tract in  the  interest  and  as  the  agent  of  the  owners  of  his  ship, 
and  not  as  the  agent  of  the  owners  of  the  cargo,  and  any  sav- 
ing which  may  be  thus  made  will  inure  to  the  benefit  of  the 
former.'  But  the  master  cannot,  as  the  agent  of  the  owners 
of  his  vessel,  bind  them  by  his  contract  with  the  substituted 
carrier  to  pay  more  freight  than  was  agreed  upon  in  the 
original  contract  of  shipment.'  Thus  the  carrier  may  make  a 
profit  by  a  transhipment,  while  the  shipper,  being  bound  to 

1  The  law  upon  this  subject  is  thus  if  the  owner  of  the  cargo,  against  his 

summed  up  by  Br.  Lushington,  in  will,  is  compelled  to  take  the  cargo 

his,  judgment  in'  the  case  of  The  Sob-  at  an  intermediate  port 

lomsten  (L.  R.  1  Adm.  393) :  "  Fourth,  that  to  justify  a  claim 

"  First,  that  upon  the  vessel  becom-  for  pro  rata  freight,  there  must  be  a 

ing  disabled  at  an  intermediate  port,  voluntary  acceptance  of  the  goods  by 

the  master  is  allowed  a  reasonable  their  owner  at  an  intermediate  port 

time  within  which  to  reship  or  tran-  In  such  a  mode  as  to  raise  a  fair  in- 

ship  so  as  to  earn  his  freight.  ference  that  the  further  carriage  of 

"  Second,  that  the  whole  freight  is  the  goods  was  intentionally  dispensed 

payable  If,  by  the   default  of  the  with." 

owner  of  the  cargo,  the  master  ia  pre-  »  Hugg  v.  The  Mining,  etc  Ck).,  35 

vented  from  forwarding  the  cargo  Md.  414;  Matthews  v.  Gibbs,  3  EL  & 

from  the  intermediate  port  to  its  des-  El.  283. 

ti'^a-t'on-  » Lemont  v.  Lord,  53  Me.  865. 

"Third,  that  no  fi-eight  is  payable, 
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pay  at  least  the  amount  fixed  by  the  original  contract  upon 
the  arrival  of  his  goods,  and  more  in  case  the  transhipment  is 
made  at  a  higher  rate,  can  never  be  the  gainer  and  may  be  a 
loser.  This  power  of  the  master  is  therefore  liable  to  great 
abuse ;  but,  as  said  in  Searle  v.  Scovell,^  "  the  opportunity  of 
abuse  exists  equally  in  cases  of  acknowledged  power,  and  can- 
not impeach  the  soundness  or  utility  of  the  general  principle," 
The  power  to  bind  the  owner  of  the  goods  to  an  increased 
freight  should,  therefore,  be  admitted  only  in  a  case  of  clear 
necessity ;  and  if  it  appear  that  the  master  of  the  vessel  could 
by  the  expenditure  of  a  small  sum  for  repairs  have  brought  the 
goods  safely  to  their  destination,  he  and  the  owners  of  his  ship 
wiUbe  held  liable  to  the  shipper  for  not  having  done  so,  when 
the  latter  has  been  compelled  to  pay  for  the  renewed  voyage 
in  excess  of  his  contract.^ 

§  467.  No  freight  recoverable  wJien  sMp  captured  iy  the  pub- 
lic enemy. —  If  the  vessel  be  captured  by  the  public  enemy  no 
freight  will  be  recoverable  by  the  carrier ;  the  rule  being  in 
such  cases  that  the  carrier  loses  his  ship  and  freight,  and  the 
shipper  his  goods.'  But  if  the  ship  be  recaptured  and  the 
goods  be  afterwards  carried  to  their  destination  the  same  rule 
wiU,  of  course,  apply  as  in  cases  of  the  completion  of  the  car- 
riage after  detention  by  an  embargo  or  a  physical  obstruction 
to  its  prosecjition ;  and  upon  the  delivery  of  the  goods  the  car- 
rier will  be  entitled  to  his  full  freight,  as  though  there  had 
been  no  interruption  of  the  voyage.* 

§  468.  Bight  to  freight  where  the  goods  are  ca/rried  contranry 
to  the  tvishes  or  directions  of  the  owner. —  When  it  is  said  that 
the  owner  of  the  property  becomes  liable  for  the  price  of  the 
carriage,  it  is  to  be  understood  that  he  was  either  the  bailor 
or  that  the  property  was  intrusted  to  the  carrier  for  transpor- 
tation by  his  direction  or  authority.  If,  however,  it  be  in  the 
possession  of  another,  whether  rightfully  or  wrongfully,  who 
sends  it  contrary  to  the  wishes  and  without  the  authority  of 
the  true  OAvner,  who  afterwards  reclaims  it  from  the  carrier* 
the  question  may  arise  whether  such  owner  can  be  held  liable 

U  Johns.  Ch.  218.  v.  Thompson,  3  Bos.  &  P.  405;  The 

2  Wilson  V.  The  Bank  of  Victoria,    Eace  Horse,  3  Eob.  Adm.  101. 
L  R.  2  Q.  B.  203.  4Mumford  v.  The  Insurance  Co.,  5 

8  TirreU  v.  Gage,  4  Allen,  245 ;  Beale    Johna  262. 
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personally  for  the  carrier's  charges.  As  the  owner,  under 
these  circumstances,  would  be  no  party  to  the  contract,  there 
could  be  no  recovery  against  him  upon  that  ground ;  nor  could  it 
be  urged  by  the  carrier  that  the  compulsion  under  which  the 
law  puts  him  to  receive  and  carry  the  goods  of  all  who  applied, 
without  the  right  to  require  evidence  of  ownership,  created 
any  obligation  to  pay  for  a  service  which  the  owner  was  in  no 
wise  instrumental  in  imposing  upon  him ;  nor  could  any  liability 
on  the  part  of  the  owner,  or  responsibility  to  him  on  the  part 
of  the  carrier,  grow  out  of  the  wrongful  and  unauthorized  bail- 
ment, without  a  subsequent  adoption  or  ratification  of  the  act 
of  the  wrong-doer.  The  carrier  would  therefore  stand  upon 
the  same  footing  as  any  other  person  who  might  be  found  in 
the  wrongful  possession  of  the  property,  and  could  recover  no 
compensation  from  the  owner  for  any  service  he  might  have 
performed  in  respect  to  the  property,  no  matter  in  how  good 
faith  he  might  have  accepted  it,  and  even  though  he  may  have 
added  to  its  value  or  carried  it  to  the  destination  at  which  the 
owner  really  preferred  to  have  it.  And  upon  demand  of  the  true 
owner,  and  a  refusal  to  surrender  it  to  him,  the  carrier  would 
be  liable  to  an  action  for  a  conversion,  and  to  damages  for  the 
enhanced  value,^  unless  he  could  claim  the  right  to  deduct  his 
charges  upon  the  ground  of  a  lien  upon  the  property  for  his 
compensation.^ 

So  if  he  carry  the  goods  against  the  express  orders  of  the 
owner,  it  is  a  gratuitous  act  on  his  part,  for  which  wiU  he  be  en- 
titled to  recover  no  compensation.'  Thus,  where  goods  marked 
for  transportation  over  a  particular  line  are  sent  forward  by  a 
preceding  carrier  over  a  different  line,  the  latter  cannot  re- 
cover for  freight  or  maintain  a  lien  therefor,  the  marks  being 
evidence  of  the  shipper's  intention.'' 

§  469.  Carrier  cannot  sue  for  freight  until  the  goods  a/re 
delivered. —  The  carrier  may,  as  has  been  stated,  demand  pay- 
ment of  his  freight  before  the  carriage  of  the  goods  is  under- 
taken; but  if  he  fail  to  do  so,  and  accept  them  without 

1  Brown  v.  Sax,  7  Cow.  95 ;  Silsbmy  2  Martin  v.  Porter,  5  M.  &  W.  351. 
V.  McCoon,  3  Comstook,  379;  Ben-  As  to  the  right  of  lien,  see  post  §  476. 
jamin  v.  Benjamin,  15., Conn.  347.  * Schureman  v.  Withers,  Anthon's 
(But  see  Silsbury  v.  MoCoon,  6  Hill,    N.  P.  166. 

435,  4  Denio,  882.)  4  Bird  v.  Railroad  Co.,  72  Ga.  655. 
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requiring  prepayment,  he  cannot  commence  an  action  to  re- 
cover it  until  he  has  delivered  the  goods,  or  has  offered  to  do 
so.  Delivery  is  an  essential  part  of  his  contract,  and  it  would 
be  unjust  to  compel  payment  of  the  price  of  the  carriage  until 
it  has  been  fully  performed.  Otherwise,  the  carrier  might  re- 
cover for  an  uncompleted  service  while  still  continuing  to  hold 
possession  of  the  goods.'  But  he  will  be  entitled  to  his  freight 
as  soon  as  he  has  delivered  the  goods  in  the  manner  permis- 
sible for  carriers  engaged  in  his  mode  of  carriage ;  and  neither 
a  delivery,  nor  a  tender  to  the  consignee  in  person,  wiU  be 
required,  where  the  law  treats  the  carriage  as  complete  with- 
out an  actual  delivery  into  the  possession  of  such  consignee. 
It  has  accordingly  been  held  that  a  carrier  by  water  becomes 
entitled  to  his  freight  when  the  delivery  of  the  goods  is  made 
upon  the  wharf,  and  notice  is  given  to  the  consignee,  whether 
he  accepts  them  or  not.  If  he  refuses  them,  it  will  be  the 
duty  of  the  carrier  to  store  them  for  the  owner ;  but  having 
done  all  that  he  was  required  to  do  by  his  contract,  by  land- 
ing the  goods  and  giving  the  notice,  his  right  to  the  freight 
becomes  complete.^ 

§  470.  When  delwery  deemed'  complete. — And  so  if  the 
whole  duty  of  the  carrier  is  only  to  carry  safely  to  destina^ 
tion,  and  there  deposib  the  goods  in  its  warehouse  without 
notice-to  the  consignee,  the  freight  will  become  due  as  soon 
as  such  deposit  is  made,  and  the  carrier  may,  no  doubt,  sue 
the  consignee  or  owner  of  the  goods  before  he  has  taken  pos- 
session of  them.  But  if  the  carrier  is  required  to  hold  them 
a  reasonable  length  of  time  for  the  consignee,  or  is  required 
to  give  him  notice  of  their  arrival,  no  suit  could  be  brought 
for  a  personal  recovery  of  the  freight  until  such  reasonable 
time  had  elapsed  or  such  notice  was  given,  and  reasonable 
opportunity,  after  such  notice,  to  come  or  send  for  the  goods. 
Until  such  opportunity  or  time  is  given,  as  has  been  staled,' 
the  carrier  continues  in  the  custody  of  the  goods  as  carrier, 
and  a  claim  of  the  freight,  or  its  recovery,  would  be  incon- 

'Mashiter  v.  Buller,  1  Camp.  84;  527;  Gibson  v.  Sturge,  10  Exch.  633; 

Andrew    v.   Moorehouse,'  5   Taunt.  Clark  v.  Masters,  1  Bosw.  177. 

435;  Lane  v.  Penniman,  4  Mass.  91 ;  2  The  Eddy,  5  Wall.  481. 

Certain  Logs  of  Mahogany,  8  Sumn.  '^Ante,  §§  359,  374 
589;  Brittail  v.  Barnaby,  21  How. 
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sistent  with  such  custody.  But  when  the  time  and  oppor- 
tunity to  take  the  goods  have  been  given,  the  relation  of 
carrier  ceases,  and  that  of  warehouseman  begins ;  and  having 
done  all  that  the  law  required  of  him  as  carrier,  the  right  to 
his  compensation  as  such  becomes  perfect. 

§  471.  When  the  shipper  may  recover  freight  paid  in  ad- 
vance.—  If  the  freight  be  paid  in  advance,  and  the  goods  be 
not  carried,  there  is  a  failure  of  the  consideration,  arid  the 
money  may  be  recovered  by  the  shipper,^  unless  it  be  other- 
wise agreed  between  the  parties,  or  the  failure  to  carry  be  at- 
tributable to  the  fault  of  the  party  who  owns  or  controls  them. 
But  if  the  carriage  has  been  partly  effected,  and  the  circum- 
stances be  such  that  the  carrier  is  entitled  to  an  apportion- 
ment of  the  freight,  he  would  be  compelled  to  refund  only 
such  a  proportion  of  the  money  as  he  had  not  earned. 

§  472.  Parties  may  agree  for  prepayment—  It  is,  however, 
competent  for  the  parties  to  agree  that  the  freight  shall  be 
due  before  the  completion  of  the  carriage,  or  that  the  money 
thus  paid  in  advance  shall,  in  any  event,  belong  to  the  carrier, 
and  a  number  of  instances  are  reported  in  which  such  was 
the  agreement.^  And  the  money  may  not  be  paid  strictly  in 
the  character  of  freight.  "  There  is  no  doubt  but  that  a  man 
may  agree  to  pay  money  on  the  delivery  of  the  goods  on 
board  the  ship,  call  it  what  you  will." '  But  such  a  stipula- 
tion should  be  expressed  ii>  terms  so  clear  and  unambiguous 
as  to  leave  no  doubt  that  such  was  the  intention. 

§  473.  Consignee  liable  for  detention  of  the  carrier  Jyy  water — 
Demurrage. —  It  being  the  duty  of  the  consignee  to  be  in 
readiness  to  receive  the  goods,  he  will  be  liable  to  the  carrier 
hj  water  for  compensation  for  any  detention  which  may  be 

1  Benner  v.  The  Ina.  Co.,  6  Allen,  37 ;  Jackson  v.  Isaacs,  3  H.  &  N.  405 ; 
323 ;  Chase  v.  The  Ins.  Co.,  9  id.  311 ;  Hicks  v.  Shield,  7  EL  &  B.  633 ;  KSns- 
Pittman  D.  Hooper,  3  Sumn.  50 ;  Wat-  man  i;.  The  Ins.  Co.,  5  Bosw.  460; 
son  V.  Duykinck,  8  Johns.  385 ;  The  Mashiter  v.  BuUer,  supra. 
Kimball,  3  Wall.  87 ;  The  Biii  of  3  Per  Gibbs,  C.  J.,  in  Andrew  v. 
Paradise,  5  id.  B45 ;  Lawson  v.  Moorhouse,  5  Taunt  435.  On  right 
Worms,  6  Cal.  365 ;  Griggs  v.  Austin,  to  freight  made  payable  after  final 
8  Pidk.  30 ;  Phelps  v.  Williamson,  5  sailing  from  last  port,  see  Price  v. 
Sand.  578 ;  Brown  v.  Harris,  3  Gray,  Livingston,  9  Q.  B.  Div.  679 ;  Garston 
858-  Co.  V.  Hickie,  15  id.  580. 

2  De  Silvale  v.  Kendall,  4  M.  &  S. 
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caused  by  his  fault  in  not  prpmptly  accepting  them  after  Jie 
has  notice  that  the  carrier  is  prepared  to  deliver  them.  When 
a  stipulation  is  made  upon  the  subject  in  the  contract  of  af- 
freightment, as  is  frequently  done  where  the  carriage  is  by 
water,  the  compensation  for  the  delay  to  which  the  carrier 
becomes  entitled  under  the  agreement  is  called  demurrage. 
But  it  has  been  decided  that  without  any  agreement  to  that 
effect,  the  carrier  who  has  been  improperly  detained  by  the 
freighter  or  consignee  of  the  cargo  may  recover  from  him 
such  damages  in  the  nature  of  demurrage  as  will  afford  him  a 
fair  compensation  for  the  loss  sustained  by  the  delay;'  as 
where  the  consignee  of  a  cargo  of,  grain,  instead  of  at  once 
accepting  it  from  the  vessel  which  was  ready  to  deliver  it,  or 
providing  a  place  for  its  delivery,  kept  the  vessel  waiting  for 
several  days  in  order  to  seU  it  before  delivery,  it  was  held  that 
he  was  liable  for  the  loss,  occasioned  by  the  detention.^  So 
where  the  consignee,  whose  duty  it  was,  without  an  express 
stipulation  to  that  effect,  to  pay  the  duties  upon  imported 
goods,  declined  to  do  so,  but  directed  them  to  be  deposited  in 
a  bonded  warehouse,  whereby  the  vessel  was  detained  a  con- 
siderable time,  it  was  held  that  as  this  course  was  a  deviation 
from  the  general  custom,  and  occasioned  a  delay  of  the  vessel 
beyond  the  usual  time  allowed  for  the  discharge  of  the  cargo, 
it.  gave  a  just  and  equitable  claim  for  compensation  in  the 
form  of  demurrage.'  And  where  during  such  detention,  and 
after  an  offer  to  deliver,  the  carrier's  vessel  was  caught  in  a 
freshet,  by  which  it  was  carried  away,  and  the  cargo  was  lost 
overboard,  so  that  it  could  not  be  afterwards  delivered,  it  was 
held  that  his  contract  as  carrier  had  been  performed,  and  that 
the  owner  of  the  cargo  was  liable  to  him,  not  only  for  his 
freight,  but  for  compensation  for  the  time  his  vessel  was  un- 
reasonably detained,  but  not  for  the  consequential  injuries 
caused  by  the  freshet.^ 

1  Horn  V.  BensTiean,  9  C.  &  P.  709 ;  <  Clendaniel  v.  Tuckerman,  17  Barb. 
Kell  V.  Anderson,  10  M.  &  W.  498 ;  184  There  is  no  right  to  demurrage 
Brouncker  v.  Scott,  4  Taunt  1 ;  Evans  where  the  consignee  is  not  at  fault 
V.  Forster,  1  B.  &  Ad.  118.  for  the  detention.   Crawford  v.  Paper 

2  Huntley  v.  Dows,  55  Barb.  310.         Co.,  24  Fed.  Rep.  303.    But  it  is  al- 
'  Morse  v.  Pesant,  3  Keyes  (N.  Y.),    lowed  where  the  consignee  names  a 

16-  wharf  at  which  the  vessel  oaonot 
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§  4T3(Z.  Same  subject — Ko  right  to  demurrage  in  carriage 
iy  railroad  except  iy  contract. —  But  this  right  to  demurrage 
is  said  to  be  confined  to  carriers  by  water  and  not  to  ex-tend 
to  railroad  companies.  As  to  these,  it  is  held,  the  right  can 
exist  only  when  created  by  contract.' 

§  474.  Same  sulject  —  Eight  to  recover  from  stranger  for 
detention  —  Lien  for  demurrage. —  Being  merely  an  allow- 
ance or  compensation  for  the  delay  or  detention  of  the  vessel, 
demurrage,  though  often  a  matter  of  contract,  is  not  neces- 
sarily so,  and  may  furnish  a  rule  for  the  computation  of  dam- 
ages even  in  tort ;  and  the  carrier  may  recover  damages  in  the 
nature  of  demurrage  for  an  unlawful  detention,  even  from  a 
wrong-doer  who  is  a  stranger  to  both  cargo  and  vessel.^  But 
such  damages,  whether  for  demurrage  proper  or  in  the  nature 
of  demurrage,  constitute  no  lien  upon  the  cargo  or  goods,  un- 
less made  so  by  the  express  terms  of  the  contract  of  affreight- 
ment.' 

§  475.  Oa/rrier^s  right  of  action  for  indemnity  —  Freight 
for  goods  not  delivered — Failure  to  supply  cargo. —  If  the 
carrier  incur  any  loss  from  having  what  are  known  as  danger- 
ous goods  imposed  upon  him  without  his  knowledge,  or  suffer 
any  loss  or  penalty  from  being  engaged  in  the  transportation 
or  delivery  of  illegal  goods  of  the  character  of  which  he  is  not 
aware,  the  owner  or  shipper  will  be  bound  to  indemnify  him.- 

unload  and  thereby  is  detained.   The  "  running  days,"  see  Niekon  v.  Nait, 

Swallow,  30  Fed.  Eep.   204.    There  16  Q.  B.  Div.  67. 

can  be  no  claim  for  demurrage  where  Strikes  do  not  prevent  payment. 

vessel  is  detained  by  bad  weather  be-  Budgett  v.  Binnington,  25  Q.  B.  Div. 

fore  arrival,  but  after  her  arrival  the  320. 

consignee  takes  the  risk.    Manson  v.  i  Cliicago,  eta  R'y  Ca  v.  Jenkins, 

Raih-oad  Co.,  31  Fed.  Eep.  397.  103  Bl.  588;  Bui-lington,  etc.  E.  Co.  v. 

On  the  right  to  demurrage  when  Lumber  Co.,  15  Neb.  390. 

frost  prevents  loading,  see  Kay  v.  2  The  ApoUon,  9  Wheat  362. 

Keld,  8  Q.  B.  Div.  594;  10  id.  241;  sCrommelin  v.  EaUroad,  4  Keyes 

Grant  v.  Coverdale,  8  Q.  B.  Div.  600 ;  (N.  Y.),  90. 

11  id.  543 ;  9  App.  Cas.  476.  There  is  no  lien  at  common  law  for 

As  to  when  the  voyage  will  be  demurrage,  but  it  is  otherwise  by 

deemed  completed  and  demurrage  the  mai-itime  law.    Blowers  u.  Cable, 

begin,  see  Murphy  v.  Coffin,  12  Q.  B.  19  Fed.  Eep.  444,  citing  The  Hermit- 

Div.  87;  Horsley  v.  Price,  11  id.  244;  age,  4  Blatchf.  474;  The  Hyperion's 

Pyman  v.  Dreyfus,  24  id.  152.  Cargo,  2  Low.  93. 

As  to  meaning  of  "  lay  days  "  and  <  Ante,  §  443. 
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And  if  he  is  prevented  from  delivering ,  the  goods  by  their 
being  seized  through  the  fault  or  misconduct  of  the  freighter 
or  owner,  he  "will  be  entitled  to  his  freight  as  though  he  had 
actually  delivered  them.^  So  if  he  has  delivered  the  goods  to 
the  wrong  person,  and  has  been  obliged  in  consequence  to  pay 
the  true  owner  for  them,  he  may  sue  the  person  to  whom  he 
delivered  them  for  their  value.^  So  if  a  party  contracts  with 
the  carrier  to  supply  him  freight  or  a  cargo  for  his  voyage, 
and  fails  to  do  so,  an  action  will  lie  on  behalf  of  the  carrier, 
and  he  may  recover  the  loss  which  he  has  sustained  by  the 
failure  to  perform  the  contract.'  But  he  would  be  bound,  in 
case  of  such  failure,  to  use  due  diligence  to  procure  other 
goods  to  complete  his  cargo.  He  will  have  no  right  to  remain 
idle,  if  other  freight  can  be  procured,  and  to  claim  freight  for 
the  goods  which  were  not  carried  because  not  delivered  to 
him  under  the  contract.* 

IIL  THE  CARRIER'S  RIGHT  OF  LIEN. 

§  476.  The  carrier  has  a  lien  for  his  freight, —  As  security 
for  his  compensation  for  the  carriage  of  the  goods,  and  for 
the  advances  which  he  has  been  required  to  make  for  the 
owner  in  order  to  further  their  transportation,  the  carrier  has 
what  is  called  a  lien  upon  them,  which  is  nothing  more  than  a 
right  to  retain  possession  of  them  until  such  charges  have 
been  paid  or  tendered,-and  differs  in  no  important  respect 
from  the  right-whioh  the  law  gives  to  other  bailees  of  chattels 
who  have  performed  labor  or  expended  their  means  upon 
them  at  the  request  of  the  owner.  The  owner  of  the  goods 
has  no  right  to  demand  their  possession  until  he  has  paid  or 
tendered  payment  for  tfie  service  and  advances,  nor,  as  a  gen- 
eral rule,  has  the  carrier  a  right  to  the  payment  of  his  freight 
until  the  goods  are  tendered  to  the  party  to  whom  they  are 
consigned.* 

1  Bradstreet  v.  Baldwin,  11  Mass.    Harries  v.  Edmonds,  1  C.  &  K.  686. 
329.  *  Hamilton  v.  McPherson,  38  N.  Y. 

2  Brown  v.  Hodgson,  4  Taunt.  189 ;    72. 

Coles  V.  Bnlman,  6  Com.  B.  184.  ^  Clarkson   v.  Edes,  4   Cow.  470 ; 

'Bixby  V.  Bennett,  3  Daly,  325;    Barker   v.  Havens,  17  Johns.  234; 

Hunter  v.  Fry,  3  B.  &  Aid.   431;    Bowman   v.  Hilton,  11    Ohio,  803; 

Cookbum  v.  Alexander,  6  C.  B.  791;    Fuller  v.  Bradley,  35  Penn.  St.  120; 
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§  4:77.  Lien  usually  a  specific  one  —  When  general. —  This 
lien  of  the  carrier  is  only  a  specific  or  particular  Hen  in  being 
confined  to  charges  and  advances  upon  the  particular  goods 
upon  which  it  is  claimed,^  as  distinguished  from  what  is  known 
as  a  general  lien,  by  which  the  bailee  has  the  right  to  retain 
his  possession  until  any  balance  which  the  owner  may  owe 
him  on  other  accounts  than  the  expenses  and  services  upon 
the  particular  goods  has  been  paid.  Thus  limited,  the  lien  of 
the  carrier  is  favored  by  the  courts,  and  the  presumption  wiU 
always  be  in  favor  of  its  existence  until  it  is  shown  to  have 
been  waived  by  the  stipulations  or  conduct  of  the  parties,  in- 
compatible with  the  existence  of  such  a  right,  or  to  have  been 
lost  by  the  voluntary  acts  of  the  carrier.  But  general  liens 
in  behalf  of  carriers,  as  well  as  of  other  bailees,  are  regarded 
with  jealousy,  it  is  said,  as  being  encroachments  upon  the  com- 
mon law.^  And  whilst  carriers  may,  by  express  agreement  or 
by  the  long  established  and  well  known  usage  of  particular 


Skinner  v.  Upshaw,  3  Ld.  Eaym. 
753;  WUson  v.  Railroad,  56  Ma  60; 
Liokbarrow  v.  Mason,  3  T.  R.  63; 
Story  on  Bail  §  588. 

In  MoCullough  v.  Hellweg,  66  Md. 
369,  it  is  said  that  the  lien  does  not 
attach  until  the  contract  to  safely 
deliver  has  been  so  far  performed 
that  the  carrier  is  in  a  situation  to 
demand  the  freight  See,  to  like  ef- 
fect, Johnston  v.  Davis,  60  Mich.  56. 

iBacharach  v.  Chester  Freight 
Line,  —  Penn.  St.  — ,  19  AtL  Rep. 
409;  Pennsylvania  R.  Co.  v.  Oil 
Works,  136  Penn.  St.  485. 

The  better  opinion  would  seem  to 
be  that  the  lien  attaches  to  the  goods 
as  soon  as  they  are  delivered  to  the 
carrier.  They  cannot  be  demanded 
of  him  by  the  owner  after  such  de- 
livery without  a  tender  of  tlie  whole 
freight  which  the  carrier  would  earn 
by  carrying  them  to  destination,  and 
giving  him  an  indemnity,  if  it  be  re- 
quired, against  the  consequences  of 
any  outstanding  bill  of  lading  which 
he  may  have  given  for  the  goods. 
And  although  the  carriage  may  not 


have  actually  commenced,  the  car- 
rier, by  the  delivery,  has  assumed 
the  risk  of  the  safety  of  the  goods  as 
a  gwisi-insurer.  Tindall  v.  Taylor,  4 
KL  &  B.  319 ;  Thompson  v.  Small,  1 
Com.  B.  338,  854;  Thompson  u.  Trail, 
3  C.  &  P.  834 ;  Bai-flett  v.  Carnley,  6 
Duer,  194 ;  Van  Buskirk  v.  Purinton, 
3  Hall,  561 ;  Colhnan  v.  Coffins,  id 
569. 

Other  cases  state  the  law  as  being 
that  no  right  to  freight  accrues  or 
can  attach  to  the  goods  until  the 
voyage  has  commenced,  or,  as  it  is 
usually  expressed,  until  the  ship  has 
broken  ground.  Bailey  v.  Damon,  8 
Gray,  93 ;  Curling  v.  Long,  1  B.  &  P. 
634 ;  Clemson  v.  Davidson,  5  Binney, 
393 ;  Blu-gess  v.  Gun,  3  Har.  &  J.  335. 

But  it  has  been  suggested  that  the 
rule  adopted  by  these  latter  cases  is 
appropriate  only  in  cases  of  ships 
chartered  at  a  freight  payable  ac- 
cording to  time,  and  not  to  general 
ships  or  to  other  carriers. 

2  Rushf  orth  v.  Hadfield,  7  East,  384 ; 
McFarland  v.  Wheeler,  36  Wend  467. 
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localities,  or  of  particular  classes  of  thoSe  engaged  in  that  busi- 
ness, become  entitled  to  retain  the  goods  which  may  come 
into  their  custody  for  such  general  balances,  they  cannot  ac- 
quire such  right  by  notice  to  their  employers,  though  it  has 
been  held  that  ordinary  tradesmen  or  artisans,  who  may  work 
for  whom  they  please,  may,  in  this  manner,  acquire  the  right 
to  retain  for  all  that  the  owners  of  the  goods  intrusted  to 
them  may  owe.  But  it  was  said  that  the  same  rule  did  not 
apply  to  carriers  and  innkeepers,  who  have  no  right  to  say 
that  they  will  not  receive  goods  except  on  their  own  terms.^ 

§  478.  What  charges  the  lien  protects. —  The  lien  allowed  to 
the  carrier  by  the  law  extends  only  to  his  chai-ges  for  the 
transportation  of  the  goods,^  and  does  not  include  expenses 
for  warehousing  them ; '  nor  damages  for  the  breach  of  col- 
lateral contracts  or  covenants  by  the  shipper,  even  when  incor- 
porated in  the  bill  of  lading ;  *  nor  extend  to  the  payment  of 
port  charges ;  °  nor  to  damages  for  detention  beyond  the  time 
fixed  by  the  contract  for  receiving,  or  loading  or  unloading 
the  goods;  nor  to  compensation  for  delay  in  the  nature  of 
demurrage.' 

§  478a.  Same  subject — Lien  of  last  of  connecting  carriers  for 
freight  advanced  to  preceding  carrier. —  But  the  lien  will  ex- 
tend to  and  embrace  advances  made  to  preceding  carriers,  for 
their  charges  for  the  portion  of  the  transportation  performed 
by  them ;  and  the  ultimate  or  final  carrier  may  refuse  to  de- 
liver the  goods  until  his  own  charges  and  all  such  advances 
have  been  paid,'  unless  the  bill  of  lading  shows,  or  the  carrier 

iKirkmanc.  Shawcross,6T.R14;  ^PhUlips  v.  Eodie,  15   East,  547; 

Wright  V.  SneU,  5  B.  &  Aid.  350.  Burley  v.  Gladstone,  3  M.  &  S.  205 ; 

2  Carrier  cannot  seize  or  Jiold  goods  Gray  v.  Carr,  L.  E.  6  Q.  B.  523. 

ior  debts  due  himself  not  connected  *  Faith  v.  The  E.  Ind.  Co.,  4  B.  & 

with  the  carriage.    Pharr  v.  CoUins,  Aid.  630. 

85  La.  Ann.  939.  Where  goods  are  con-  '  No  lien  for  demurrage  in  absence 

signed  generally  to  consignee,  the  of  contract    East  Teimessee  R  Co. 

carrier  cannot  hold  them  for  general  v.  Hunt,  15  Lea,  261 ;  Crommelin  v. 

freight   balance   against  consignor,  The  Railroad,  4  Keyes,  90. 

even  though  biU  of  lading  so  pro-  'Briggs  v.  The  Railroad,  6  AUen, 

videa.    Bacharaoh  v.  Freight  Line,  246 ;  White  v.  Vann,  6  Humph.  TO ; 

138  Penn.  St  414,  19  Atl.  Rep.  409.  Wells  v.  Thomas,  37  Mo.  17 ;  Galena, 

'  Lambert  v.  Robinson,  1  Esp.  119 ;  etc.  R  R.  i!.  Rae,  18  111,  488 ;  S.  B.  Vir- 

Steamboat  Virginia  v.  Kraft,  35  Mo.  ginia  v.  Kraft,  supra.    The  last  car- 

TO.  rier  may  pay  the  charges  of  previous 
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is  otherwise  informed,  that  such  preceding  carriers  have  been 
prepaid.'  And  to  ascertain  this  fact  he  must  examine  the  bill 
of  lading  if  one  accompanies  the  goods.  But  if  it  be  silent  on 
the  subject,  and  the  carrier  has  no  information  from  any  other 
source  of  the  prepayment,  he  is  justified  in  advancing  the 
freight,  and  will  be  entitled  to  a  lien  therefor.  If  the  carrier 
who  contracts  to  carry  the  goods  employ  another  carrier  to 
carry  them,  the  latter  will  be  entitled  to  a  lien,'  unless  the  first 
carrier  has  been  paid  for  the  service.*  And  if  the  goods  are 
■  carried  to  the  wrong  destination,  or  over  a  wrong  route,  by 
the  fault  of  the  shipper  or  his  agent,  the  carrier  will  neverthe- 
less be  entitled  to  his  freight.* 

§  479.  Lien  lost  iy  unconditional  surrender  of  goods  — 
Waiver  hy  conduct. —  The  lien  of  the  carrier  being  nothing 
more  than  a  right  to  withhold  the  goods,  and  being  insepa- 
rably associated  with  their  possession,  and  dependent  upon 
such  possession,  it  follows  that  it  will  cease  whenever  they 
are  unconditionally  delivered."  But  if  it  appears  that  it  was 
agreed  or  understood  between  the  parties  that,  notwithstand- 
ing the  delivery,  the  carrier  was  to  be  considered  as  reserving 
the  right  to  proceed  against  the  goods  for  his  freight,  on  the 
failure  of  the  consignee  or  owner  to  pay  it,  or  if  such  an 
understanding  is  plainly  to  be  inferred  from  the  local  usage  of 
the  particular  port,  he  will  be  treated  as  still  constructively 

carriers  and  hold  the  goods  for  his  Kans.  659 ;  Express  Co.  v.  Shoop,  85 

reimbursement  as  weE  as  for  his  own  Penn.  St  325 ;  Crossan  v.  EaUroad 

share  of  the  freight  earned,  and  these  Co.,    149    Mass.    196 ;    Schneider   v. 

charges,  if  within  the  ordinary  rates  Evans,  25  Wis.  241. 

and  apparently  regular,  are  not  to  be  i  Marsh  v.  Railway  Co.,  3  McCrary, 

cut  down  nor  the  right  to  hold  the  236. 

goods  defeated  by  the  mistake  or  2  Travis  v.  Thompson,  37  Barb.  236. 

omission  of  a  previous  independent  '  Nordemeyer  v.  Loescher,  1  Hilt 

carrier,   of  which  the   last  carrier,  499. 

without  fault  or  negligence  on  his  <  Ante,  %  464,  n. 

part,  has  no  notice.    The  fact  that  '  Briggs  v.  The  Railroad,  6  Allen, 

goods  were  shipped  "released"  or  246. 

prepaid  does  not  affect  the  question  SBigelow  v.  Heaton,  4  Denio,  496; 

if  last  carrier  had  no  notice  of  it  Sears  t>.  Wills,  4  Allen,  212 ;  Bailey  v. 

Georgia  R.  Co.  v.  Murray,  —  Ga.  — ,  Quint,  22  Vt  474 ;  Forth  v.  Simpson, 

11  S.  E.  Rep.  779;  Bird  v.  Railroad  18  Q.  B.  689;  Reineman  v.  Railroad 

Co.,  72  Ga.  655;  Knight  v.  Railroad  Co.,  51  Iowa,  338;  Geneva,  etc.  R  Co. 

Co.,  13  R.  I  573;  Wolf  v.  Hough,  23  v.  Sage,  85  Hun,  95. 
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retaining  the  possession  of  the  goods  so  far  as  to  preserve  his 
lien.'  But  the  mere  intention  of  the  carrier  not  to  abandon 
his  hen,  notwithstanding  the  delivery,  if  uncommunicated  to 
the  consignee,  and  not  assented  to  by  him,  will  not  continue 
the  hen  after  the  surrender  of  the  custody  of  the  goods,  in  the 
absence  of  a  previous  express  agreement  or  some  local  custom 
or  usage  to  that  effect.^ 

So  the  lien  will  be  deemed  waived  when  the  carrier  bases 
his  refusal  to  deliver  upon  other  grounds,  as  that  the  goods 
are  not  in  his  possession  at  the  place  where  the  demand  is 
made.' 

§  480.  Lien  not  lost  hy  a  delivery  of  part  of  the  goods. — 
Nor  will  the  delivery  of  a  part  of  the  goods  lessen  the  amount 
of  freight  for  which  the  carrier  may  claim  a  lien,  upon  that 
which  he  may  still  hold  undelivered.  In  other  words,  the 
whole  amount  of  the  freight  is  a  lien  upon  all  and  every  part 
of  the  goods,  where  they  are  capable  of  separation  and  of 
being  separately  delivered ;  and  if  a  part  of  them  have  been 
delivered,  the  carrier  may  retain  the  balance  until  his  entire 
freight  has  been  paid,  and  the  owner  cannot  insist  that  the  lien 
shall  be  apportioned  according  to  the  quantity  still  retained 
by  the  carrier.*  A  partial  delivery  will  not  be  taken  as  a  con- 
structive delivery  of  the  whole,  or  as  a  waiver  of  the  lien,  un- 
less such  was  the  intention  of  the  parties.'  And  where  the 
shipment  is  large,  and  cannot  be  landed  in  a  day,  if  the  car- 

iBags  of  Linseed,  1  Black,  108;  Tons  of  Coal,  4  Blackf.  368,  and  Egan 

The  Eddy,  5  WaJL  481.  v.  Laths  were  cited  and  distinguished. 

In  Costello  v.  Laths,  44  Fed.  Eep.  2  The  Tan  Bark   Case,    1  Brown, 

105,    the    master    of  a     ship     dis-  Adm.  151. 

charged,  a  car-load  of  laths  by  the  '  Adams  Ex.  Co.  v.  Harris,  130  Ind. 

direction  of  the   consignee   in   the  73. 

lumber-yard  of  a  purchaser   about  <  Fuller  v.  Bradley,  25  Penn.   St 

three  hundred  feet  from  the  vessel.  120 ;  Lane  v.  Old  Colony  E.  R,  14 

On  completing  the   discharge,    the  Gray,  143;  New  Haven,  etc.  Co.  u 

master  demanded  his  freight,    but  Campbell,  128  Mass.  104 ;  Ware  River 

payment  was  refused  owing  to  a  dis-  Eailroad  v.  Vibbard,  114  Mass.  447 ; 

pute  as  to  the  amount    The  master  Potts  v.  Railroad  Co.,  131  Mass.  455. 

immediately  served  notice  that  his  ^  Boggs  v.  Martin,  18  B.  Mon.  239. 

lien  was  not  abandoned  and  action  Whether  such  was  the  intention  is  a 

was  brought  to  enforce  it     Held,  question  of  fact    New  Haven,  etc. 

lien  was  not  lost    Bags  of  Linseed,  Co.  v.  Campbell,  128  Mass.  104. 
supra;  One  Hundred  and  Fifty-one 
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rier  lands  a  part  of  it,  his  lien  upon  the  whole  gives  hini  the 
5)ower  to  ask  from  the  consignee  a  satisfactory  security  for 
the  payment  of  the  entire  amount,  before  a  delivery  of  that 
part.  But  he  cannot  demand  that  the  whole  freight  be  paid 
until  the  goods  have  been  unladen,  and  the  consignee  has  been 
furnished  an  opportunity  to  examine  them.  And.  it  would 
seem  that  if  the  consignee  will  not  furnish  the  required  secu- 
rity, the  master  will  not  be  required  to  deliver  the  goods,  or 
to  receive  his  freight  in  parcels,  but  may  store  the  goods  as 
they  are  unloaded  at  the  consignee's  expense,  and  subject  to 
the  ship's  lien,  until  they  are  all  ready  for  delivery.  Nor  can 
the  carrier  insist  upon  a  delivery  of  one  shipment  by  parcels, 
and  the  payment  of  the  freight  by  instalments  as  the  parcels 
may  be  delivered.' 

§  481.  Lien  not  lost  hy  delivery  obtained  ly  trick  or  fraud. 
And  if  the  delivery  is  procured  by  any  trick  or  fraud  of  the 
consignee,  or  even  by  his  promise  to  pay  the  freight  as  soon 
as  the  delivery  is  made,  which  he  fails  to  do,  the  carrier  does 
not  lose  his  lien  or  his  right  to  the  possession  of  the  goods. 
In  Bigelow  v.  Heaton,''  the  carrier  applied  to  the  consignee 
for  his  freight  before  he  had  delivered  the  goods,  and  the  con- 
signee promised  that  if  he  would  deliver  them  he  would  pay 
the  freight.  The  delivery  was  made,  but  the  consigned  then 
refused  to  pay  unless  the  carrier  would  reduce  his  charges; 
whereupon  the  latter  retook  the  goods  by  a  writ  of  replevin, 
and  it  was  held  that  he  was  entitled  to  the  action  and  to  the 
repossession  of  the  goods,  upon  the  same  ground  which  enti- 
tles the  vendor  of  chattels  to  recover  them  from  the  vendee, 
•when  the  sale  was  for  cash,  and  the  latter,  after  delivery  to 
him,  refuses  to  pay  the  price.' 

§  482.  Lien  talces  precedence  of  claims  of  consignor  or  cred- 
itors.—  The  lien  takes  precedence  of  the  claims  of  the  general 
creditors  of  the  owner  or  consignee  of  the  goods,  and  the 

1  Brittan  v.  Barnaby,  31  How.  527.  as  delivered.  Paynter  v.  James, 
The  law  seems  to  be  understood  L.  E.  3  C.  P.  34a 
differently  by  the  English  courts,  and  2  6  Hill,  43 ;  s.  a  4  Denio,  496. 
the  rule  adopted  by  them  is  that,  3  151  Tons  of  Coal,  4  Blatch.  368; 
where  the  cargo  is  delivered  in  par-  Wallace  v.  Woodgate,  Ryan  &  M. 
eels,  the  carrier  may  require  his  193;  Hays  v.  Mddle,  1  Sandf.  248; 
freight  to  be  paid  upon  each  pai-cel    Ash  v.  Putnam,  1  Hill,  303;  Bristol  v. 

Wilsmore,  1  B.  &  C.  514. 
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plaintiff  in  an  action  against  him,  who  seizes  or  levies  upon 
them,  must  pay  the  carrier  his  freight  before  he  can  legally 
take  them  from  his  possession ;  but  the  plaintiff  or  officer  who 
pays  the  carrier  will  be  substituted  to  his  lien  upon  the  goods.' 
So  the  lien  of  the  carrier  is  pro  tanto  superior  to  the  right  of 
the  vendor  to  his  stoppage  in  transitu,,  and  when  the  latter 
undertakes  to  enforce  his  right  to  stop  the  goods  on  account 
of  the  insolvency  of  his  vendee,  by  taking  them  from  the  pos- 
session of  the  carrier,, he  must  first  tender  to  him  his  freight, 
and  he  has  no  right  to  their  possession  until  he  has  done  so.^ 
And  even  after  a  part  delivery  the  carrier  may  maintain  his 
lien  for  the  whole  charges  upon  the  balance  undelivered,  even 
as  against  the  vendor's  right  of  stoppage  in  transit.'  But  a 
lien  by  usage  for  a  general  balance  due  the  carrier,  while  it 
may  be  good  as  between  the  carrier  and  the  consignee,  can 
not,  it  is  held,  prevail  against  the  vendor's  right  of  stoppage. 
§  483.  Lien  may  he  waived  hy  terms  of  payment. — While  the 
law  will  presume  in  favor  of  the  continuance  of  the  lien,  the 
right  to  it  may  be  waived  by  the  carrier  without  an  express 
agreement  to  that  effect,  and  such  an  intention  may  be  in- 
ferred from  the  terms  as  to  the  payment  of  the  freight  agreed 
upon  between  the  parties ;  as  where  the  time  agreed  upon  for 
the  payment  is  postponed  to  a  future  day  beyond  the  time  at 
which  the  goods  are  to  be  delivered,  or  where  such  payment 
is  to  be  made  at  such  time  or  place  as  necessarily  presupposes 
that  the  delivery  is  to  be  first  made.  And  it  will  be  consid- 
ered as  waived  by  impHcation  whenever  any  provision  in  the 
bill  of  lading  or  other  contract  in  relation  to  the  affreightment 
is  inconsistent  or  irreconcilable  with  the  payment  of  the  freight 
as  a  condition  precedent  to  the  delivery.'  But  no  special  agree- 
ment as  to  the  carriage  and  delivery,  which  does  not  expressly 

1  Rucker  v.  Donovan,  13  Kan.  351.  5  Raymond  v.  Tyson,  17  How.  53 

2  Pennsylvania  E.  Co.  v.  Oil  Works,  Chandler  v.  Belden,  18  Johns.  157 
136  Penn.    St  485;    Oppenheim   v.  Schooner  Volunteer,  1  Sumn.  551 
Russell,  3  Bos.  &  P.  42 ;  Morley  v.  The  Eddy,  5  Wall  481 ;  Alsager  v. 
Hay,  3  M.  &  Eylamd,  396;  3  Kent's  Dock  Company,   14  M.   &  W.  794 
Com.  541.  Foster  v.  Colby,  8  Hurlstone  &  N. 

'Potts  V.  Railroad  Co.,  131  Mass.    705;  Tamvaco  v.  Simpson,  19  Com, 
435.  B.  (N.  S.)  453,  L.  E.  1  C.  P.  36a 

*FarreU  v.  Eailroad  Co.,  103  N.  C. 
390. 
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or  by  clear  implication  amount  to  a  waiver  of  the  lien,  will 
have  that  effect,  though  it  was  formerly  thought  otherwise.' 

§  484.  Same  subject —  Warner  hy  taking  acceptance  payable 
after  delivery. —  Accordingly,  where  the  contract  was  for  a 
voyage  from  Liverpool  to  San  Francisco,  and  that  the  freight 
should  be  paid,  part  by  the  shipper's  acceptance  at  six  months 
from  the  sailing  of  the  vessel,  and  the  remainder  by  his  ap- 
ceptance  at  three  months  from  the  date  of  the  delivery  of  the 
cargo  at  destination^  it  was  held  that  the  lien  was  not  waived 
or  displaced  as  to  that  portion  of  the  freight  covered  by  the 
six  months'  acceptance  from  the  date  of  the  sailing  of  the  ves- 
sel, the  shipper  having  become  insolvent,  and  the  biU  of  ex- 
change having  been  protested  before  the  vessel's  arrival  at 
destination,  a  bill  of  exchange  giyen  for  a  debt  not  being  a 
payment  or  an  extinguishment  of  the  debt  except  by  the  ex- 
press agreement  of  the  parties ;  but  it  was  held  that,  as  to  the 
freight  intended  to  be  secured  by  the  bill  payable  at  three 
months  from  the  date  of  the  delivery,  the  lien  had  been  waived, 
and  that  to  that  extent  the  carrier  had  no  interest  in  the 
cargo.^ 

§  485.  Same  subject  — WJiat  does  not  amount  to  waiver. — 
But  unless  the  stipulation  is  that  the  delivery  shall  precede 
the  payment  of  the  freight,  or  the  terms  of  the  agreement  as 
applied  to  the  subject-matter  and  the  surrounding  circum- 
stances are  such  as  clearly  to  show  that  the  claim  to  the  lien 
has  been  waived  or  abandoned,  the  carrier  will  not  be  de- 
prived of  the  security  which  it  is  intended  to  afford  him,  as  the 
presumption  will  be  in  favor  of  its  existence,  and  will  prevail 
where  the  terms  of  the  special  agreement  are  not  absolutely 
inconsistent  with  the  retention  of  the  goods.'  Accordingly, 
where  the  stipulation  was  that  the  freight  should  be  paid 
within  ten  days  after  the  vessel  returned  to  the  port  of  de- 
parture, it  was  held  that  the  lien  was  not  displaced  on  the 

1  Chase  v.  Westmore,  5  M.  &  S.  180 ;  Wilson  v.  Kymer,  1 M.  &  S.  157 ;  Neish 
Lucas  V.  Nookells,  4  Bing.  729;  Kn-  v.  Graham,  8  EL  &  B.  505;  Campion 
ney  v.  WeUs,  10  Conn.  104.  v.  Colvin,  8  Bing.  N.  C.  17 ;  The  Bird 

2  The  Bird  of  Paradise,  5  WalL  545.    of  Paradise,  supra;  Clarkson  v.  Edes, 
sCrawshayuHomfray,4B.&Ald.    4   Cow.    470;    Drinkwatei-  v.   Brig 

50;  Pinney  u  Wells,  10  Conn.  104;  Spa^-tan,  1  Ware,  145;  Howard  v. 
Howard  v.  Macondray,  7  Gray,  516;    Maoondray,'7  Gray,  616. 
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return  cargo,  as  its  delivery  might  be  rightfully  postponed 
beyond  the  ten  days  after  the  return  of  the  ship,  when  by  the 
terms  of  the  contract  the  freight  would  become  due.* 

§  486.  Same  subject  —  Other  illustrations. —  So  where  the 
freight  was  to  be  paid  in  five  days  after  the  vessel's  return  to 
and  discharge  in  the  return  port  of  the  voyage,  it  was  held 
that  the  word  discharge,  as  used  by  the  parties,  meant  merely 
the  unlading  of  the  cargo  from  the  ship,  without  any  refer- 
ence to  a  delivery  to  the  owner  or  consignee.^  And  where 
the  agreement  was  that  the  freight  was  to  be  paid,  "  one-half 
in  five  and  one-half  in  ten  days  after  the  discharge  of  the 
homeward  cargo,"  and  notes  were  given  for  the  accommoda- 
tion of  the  carrier,  payable  near  the  time  when  it  was  expected 
the  ship  would  arrive,  and  which  it  was  agreed  were  to  be 
held  over  or  renewed  in  case  they  fell  due  before  the  ship 
reached  home,  and  shortly  before  the  arrival  of  the  vessel,  and 
before  the  notes  became  due,  the  freighter  failed,  it  was  held 
that  there  was  nothing  in  this  arrangement  between  the  par- 
ties so  inconsistent  with  the  carrier's  retention  of  the  goods 
after  their  arrival  as  to  destroy  or  displace  his  Uen,  although 
the  notes  by  their  terms  did  not  fall  due  until  about  five  weeks 
after  the  arrival  of  the  vessel.'  , 

§  487.  8ame  subject  —  Other  Hhcstrations. —  And  although 
the  carrier  may  have  agreed  to  extend  the  time  for  the  pay- 
ment of  the  freight  beyond  that  of  the  delivery,  yet  if  the 
agreement  is  that  the  credit  is  to  be  given  upon  condition  that 
the  freighter  shall  furnish  security  for  its  payment,  or  deliver 
to  the  carrier  bills  or  notes  for  the  amount,  the  lien  will  at- 
tach to  the  goods,  and  will  not  be  discharged  so  that  the  ship- 
per will  be  entitled  to  them  until  he  has  given  the  security  or 
has  tendered  or  offered  to  deliver  the  notes  or  bUls  to  the  car- 
rier, according  to  the  agreement.  In  such  cases,  the  offer  of 
the  seciirity,  or  the  payment  by  bill  or  note,  and  the  delivery 
of  the  goods,  are  to  be  concomitant  acts  which  neither  party 
is  obliged  to  perform  without  the  other's  being  ready  to  per- 
form the  correlative  act.* 

'  The  Volunteer,  supra.  *  Per  Gibbs,  C.  J.,  in  Tate  v.  Meek, 

'Certain  Logs  of  Mahogany,  3  8  Taunt  380 ;  Tamvaco  v.  Simpson,  19 
Sum.  589.  Com.  B.  (N.  S.)  453;  Brown  v.  Tan- 

» The  Kimball,  3  WalL  37.  ner,  L.  R.  3  Chan.  597. 
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§  488.  Carrier  may  store  goods  suibject  to  lien  when  con- 
signee fails  or  refuses  to  pay  freight. —  If,  after  the  arrival  of 
the  goods  at  their  destination,  the  owner  or  consignee  fail  or 
refuse  to  pay  the  freight  and  accept  them  within  the  time 
provided  by  the  contract  of  affreightment,  or  if,  in  the  absence 
of  any  stipulation  upon  the  subject,  he  fail  to  do  so  after  a 
reasonable  opportunity  has  been  afforded  him,  the  carrier  may 
store  the  goods  by  depositing  them  with  a  storekeeper  or 
warehouseman,  at  the  expense  of  the  consignee,  subject  to  his 
lien  for  freight.  "When  this  is  done,  the  warehouseman  wiU 
hold  the  goods  under  the  authority  of  the  carrier,  and  his  pos- 
session will  be  regarded  as  that  of  the  carrier  for  the  purpose  of 
preserving  the  lien.'  The  deposit  may  be  made  in  the  name 
of  the  carrier,  and  not  on  account  of  or  for  the  owner  or  con- 
signee ;  and  being  made  in  consequence  of  the  default  of  the 
latter,  it  wiU  neither  be  a  conversion  of  the  goods  nor  a  dis- 
charge of  the  lien ;  and  the  warehouseman  being,  under  such 
circumstances,  the  -agent  of  the  carrier,  cannot  deliver  the 
goods  except  upon  the  condition  of  the  payment  of  the  freight; 
and  if  he  do,  it  has  been  held  that  he  wiU  be  liable  to  the  car- 
rier for  a  conversion  of  them,  and  for  the  full  amount  of  his 
freight.* 

§  488a.  Liability  of  ca/rrier  wMle  so  holding  goods. —  While 
holding  the  goods  in  pursuance  of  his  hen  the  carrier  is  not 
an  insurer  and  is  bound  to  use  reasonable  care  in  respect  of 
the  goods,  but  he  is  not  liable  if  they  are  lost  or  injured  with- 
out fault  or  neglect  on  his  part.' 

§  489.  Whether  the  carrier  has  a  lien  upon  goods  wrong- 
fully shipped  hy  one  who  is  not  the  owner. —  The  question 
whether  the  carrier  can  require  a  lien  for  his  charges,  as 
against  the  right  of  the  true  owner  of  the  property  to  its  pos- 
session, upon  property  which  has  been  intrusted  to  him  by  a 
wrong-doer,  who  was  unlawfully  in  its  possession,  and  has  un- 
lawfully and  without  authority  bailed  it  to  the  carrier,  has 
been  much  mooted.    In  England  it  seems  to  be  settled  beyond 

1  Western  Trans.  Co.  v.  Barber,  56  '  Georgia  Railroad  Ca  v.  Murray, 
N.  Y.  544;  The  Eddy,  5  WalL  481;  —  Ga.  — ^,  11  S.  E.  Rep.  779;  St 
Brittau  v.  Barnaby,  21  How.  527 ;  Louis,  etxj.  R  Co.  v.  Flannagan,  38 
Alden  v.  Carver,  13  Iowa,  258.  IlL  App.  489. 

'  Compton  V,  Shaw,  1  Hvm,  441. 

648 


EiaHT   OF   LIEN.  [§  490: 

controversy  that  the  lien  attaches  to  the  goods  under  such 
circumstances  in  favor  of  both  the  carrier  and  an  innkeeper. 
Many  oases  have  there  occurred  in  regard  to  the  right  of  the 
innkeeper  to  the  lien,  where  goods  of  which  he  was  unlaw- 
fully in  possession  have  been  brought  by  a  guest  to  an  inn, 
and  it  has  been  uniformly  held  that  in  such  cases  the  inn- 
keeper had  the  right  to  retain  the  goods  for  the  board  of  the 
guest  against  the  claim  of  the  lawful  owner,'  unless  the  inn- 
keeper kn^w  that  the  goods  were  not  the  property  of  the  guest 
at  the  time  of  their  being  brought  to  his  inn.^  But  it  is 
immaterial  whether  the  chattel  be  animate  or  inanimate,  or 
whether  its  keep  is  attended  with  expense  to  the  innkeeper 
or  not.  The  law  gives  him  his  lien  upon  the  carriage  as  well 
as  upon  the  horses  which  draw  it,  no  matter  to  whom  it  may 
belong,  if  he  did  not  know  that  it  was  not  the  property  of  the 
guest  when  it  was  brought  to  the  inn,  because,  as  was  said, 
the  principle  on  which  an  innkeeper's  lien  depends  is  that  he 
is  bound  to  receive  travelers  and  their  goods  which  they  bring 
with  them  to  the  inn,  and,  inasmuch,  as  the  effect  pf  such  lien 
is  to  give  him  a  right  to  keep  tljie  goods  of  one  person  for  the 
debt  of  another,  the  lien  cannot  be  claimed  except  in  respect 
of  goods  which,  in  the  performance  of  his  duty,  he  is  bound 
to  receive.'  Indeed,  so  extensive  were  the  rights  of  an  inn- 
keeper considered  that,  until  the  decision  in  Sunbolf  v.  Alford,^ 
the  opinion  prevailed  that  an  innkeeper  might  detain  the  per- 
son of ^his  guest  or  take  off  his  clothes  as  security  for  his  bill.' 
§  490.  Same  suiject —  Sow  compares  with  innkeeper. —  The 
right  of  the  innkeeper  to  retain  the  goods,  even  of  the  true 
Owner,  for  the  bill  of  the  guest  to  whom  they  do  not  belong, 
is  put  upon  the  ground  that  he  is  obliged  to  receive  the  wrong- 
doer and  his  goods,  and  therefore  it  is  reasonable  that  the 
right  should  be  co-extensive  with  the  duty,  and  that  he  should 
have  his  remedy  by  retaining  the  latter,  if  necessary.   And  as 

'  Torke  n  Grenaugh,  2  Ld.  Raym.  ^  Broadwood  v.  Granara,  10  Exch. 

866;  Snead  v.  Watklns,  1  Com.  B.  417. 

(N.  S.)  867 ;  Butler  v.  Wolcptt,  3  Bos.  '  Turrill  v.  Crawley,  13  Q.  B.  197. 

&  P.  N.  E.  64 ;  Proctor  v.  McholBon,  <  3  M.  &  W.  248. 

T  0.  &  P.  67 ;  Binns  v.  Pigot,  9  id.  ^  Bacon's  Abridg.,  "  Inns  and  Inn- 

208;  Johnson  v.  Hill,  3  Stark.  173;  keepers,  D." 
Smith  V.  Dearlove,  6  Com.  B.  132. 
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the  carrier  is  under  the  same  legal  compulsion,  and  cannot  re- 
fuse the  goods  for  carriage  unless  he  knows  that  they  are  not 
the  property  of  the  person  who  offers  them,  he  is,  for  the  same 
reason,  entitled  to  the  same  security.  In  fact,  it  was  first  held 
that,  for  this  reason,  the  carrier  was  entitled  to  the  lien  upon 
property  committed  to  him  by  the  wrong-doer,  and  the  inn- 
keeper, being  equally  without  the  power  to  choose  whether 
he  would  receive  the  guest  and  the  goods  or  not,  was,  m  con- 
svmiU  casu,  brought  within  the  same  exception.* 

§  491.  Sa/me  subject  —  No  Men  where  goods  received  from 
tortious  holder. —  In  this  country  the  law  upon  the  question 
does  not  seem  to  be  so  well  settled.  But  few  cases  have  oc- 
curred,' it  seems,  in  regard  to  the  right  of  innkeepers,  under 
such  9ireumstances,  to  retain  the  property  of  another,  brought 
to  the  inn  by  a  guest.  "Whenever  the  subject  has  been  re- 
ferred to,  it  has  been  conceded  that  the  hen  in  favor  of  the 
innkeeper  attaches  to  the  goods  even  when  not  owned  by  the 
guest.^    But  it  has  been  held  in  several  cases  that  a  carrier 


1  Yorke  v.  Grenaugh,  2  Ld.  Raym. 
866 ;  Cross  on  Liens,  386. 

The  language  in  the  report  o£  this 
case  upon  this  point  is  as  follows: 
"But  divers  exceptions  were  taken 
by  Damall,  Queen's  Sergeant,  to  the 
avowry.  1.  That  since  the  horse  was 
brought  to  the  inn  by  a  stranger,  the 
innkeeper  cannot  detain  it  for  its 
meat  against  the  right  owner.  For 
it  may  be  that  this  traveler  was  a 
wrong-doer  or  a  robber.  Sed  non  al- 
locatur. For,  per  curiam,  supposing 
this  traveler  was  a  robber  and  had 
stolen  this  horse,  yet  if  he  comes  to 
an  inn  and  is  a  guest  there,  and  de- 
livers the  horse  to  the  innkeeper 
(who  does  not  know  it),  the  inn- 
keeper is  obliged  to  accept  the  horse ; 
and  then  it  is  very  reasonable  that 
he  shall  have  a  remedy  for  payment, 
which  is  by  retainer.  And  he  is  not 
obliged  to  consider  who  is  the  owner 
Of  the  horse,  but  whether  he  who 
brings  him  is  his  guest  or  not  And 
Holt,  chief  justice,  cited  the  case  of 


the  Exeter  carrier,  where  A.  stole 
goods  and  delivered  them  to  the  Ex- 
eter carrier  to  be  carried  to  Exeter, 
and  the  right  owner  fiTJding  the  goods 
in  possession  of  the  carrier  demanded 
them  of  him ;  upon  which  the  carrier 
refused  to  deliver  without  being  paid 
for  the  carriaga  The  owner  brought 
trover,  and  it  was  held  that  he  might 
justify  detaining  against  the  right 
owner  for  the  carriage ;  for  when  A. 
brought  them  to  him,  he  was  obliged 
to  receive  them  and  carry  them ;  and, 
therefore,  since  the  law  compelled 
him  to  carry  them,  it  will  give  him 
remedy  for  the  premium  due  for  the 
carriage.  The  same  reason  holds  in 
this  casa  But  PoweU,  justice,  said 
that  a  carrier  could  not  detain  for 
his  carriage ;  but  note,  the  contrary 
has  always  been  held  by  Holt  chief 
justice,  at  Guildhall" 

2  Fox  V.  McGregor,  11  Barb.  41; 
Manning  v.  HoUenbeck,  27  Wis.  203 ; 
King  V.  Richards,  6  Whart  4ia 
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acquires  no  right,  by  virtue  of  his  employment  as  such,  to 
hold  the  goods  delivered  to  him  by  a  wrong-doer,  to  whom 
they  do  not  belong,  until  his  charges  are  paid,  against  the 
claim  of  the  true  owner,  and  that  he  therefore  has  no  lien 
upon  them,  but  must,  on  demand,  surrender  them  to  the 
owner.V 


1  Fitch  V.  Newberry,  1  Doug.  (Mich.) 
1 ;  Van  Buskirk  v.  Purinton,  3  Hall, 
861 ;  CoUman  v.  Collins,  id.  569 ;  Rob- 
inson V.  Baker,  5  Cush.  137 ;  Stevens 
v.Thej  Railroad,  8  Gray,  363;  Clark 
V.  The  Railroad,  9  id.  331 ;  Gilson  v. 
Gwinn,  107  Mass.  136;  Travis  v. 
Thompson,  37  Barb.  336;  Manrsh  v. 
Railway  Co.,  3  McCrary,  336. 

But  see  King  v.  Richards,  supra, 
where  it  is  admitted  that  the  lien  ex- 
ists, under  such  circumstances,  in 
favor  of  the  carrier. 

In  Robinson  v.  Baker,  Fletcher,  J., 
after  noticing  several  of  the  earlier 
cases  upon  the  subject,  thus  states 
his  reasons  for  denying  the  lien : 

"Thus  the  case  stands  upon  direct 
and  express  authorities.  How  does 
it  stand  upon  general  principle?  In 
the  case  of  Saltus  v.  Everett,  30  Wend. 
367,  it  is  said:  'The  universal  and 
fundamental  principle  of  our  law  of 
personal  property  is,  that  no  man  can 
be  divested  of  his  property  without 
his  consent,  and  consequently  that 
even  the  honest  purchaser  under  a 
defective  title  cannot  hold  against 
the  true  proprietor?  There  is  no  case 
to  be  found,  or  any  reason  or  analogy 
anywhere  suggested  in  the  books, 
which  would  go  to  show  that  the 
real  owner  was  concluded  by  a  biU 
of  ladmg  not  given  by  himself,  but 
by  some  third  person,  erroneously  or 
fraudulently.  If  the  owner  loses  his 
property,  or  is  robbed  of  it,  or  it  is 
sold  or  pledged  without  his  consent, 
by  one  who  has  only  a  temporary 
right  to  its  use,  by  hiring  or  other- 
wise, or  a  qualified  possession  of  it 


for  a  specific  purpose,  as  for  trans- 
portation or  for  work  to  be  done 
upon  it,  the  owner  can  follow  and 
reclaim  it  in  the  possession  of  any 
person,  however  innocent  Upon 
this  settled  and  universal  principle, 
that  no  man's  property  can  be  taken 
from  him  without  liis  consent,  ex- 
press or  implied,  the  books  are  full 
of  cases,  many  of  them  hard  and  dis- 
tressing cases,  where  honest  and  in- 
nocent persons  have  purchased  goods 
of  others,  apparently  the  owners,  and 
often  with  strong  evidence  of  owner- 
ship, but  who  yet  were  not  the 
owners,  and  the  purchasers  have 
been  obliged  to  surrender  the  goods 
to  the  true  owners,  though  wholly 
without  remedy  for  the  money  paid. 
Thei-e  are  other  hard  and  distressing 
cases  of  advances  made  honestly  and 
fairly  by  auctioneers  and  commission 
merchants  upon  pledge  of  goods  by 
persons  apparently  having  the  right 
to  pledge,  but  who,  in  fact,  had  not 
any  such  right,  and  the  pledgees 
have  been  subject  to  the  loss  of  them 
by  the  claim  of  the  rightful  owner. 
These  are  hazards  to  which  persons 
in  business  are  continually  exposed 
by  the  operation  of  this  universal 
principle,  that  a  man's  property  can- 
not be  taken  from  him  without  his 
consent  Why  should  the  carrier  be 
exempt  from  the  operation  of  this 
universal  principle?  Why  should 
not  the  principle  of  caveat  emptor 
apply  to  him?  The  reason,  and  the 
only  reason  given,  is,  that  he  is 
obliged  to  receive  goods  to  carry,  and 
should  therefore  have  the  right  to 
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§  491«.  Same  subject  —  Lien  exists  where  goods  received 
from  one  clothed  with  cuppa/rent  authority  ly  owner. —  But 
where,  on  the  other  hand,  the  owner  of  the  goods  has  clothed 
another  with  apparent  authority  to  deal  for  him  with  refer- 
ence to  the  goods,  and  the  carrier  receives  the  goods  from 
such  person,  it  is  held  that  he  is  entitled  to  his  lien.' 

This  question  has  most  frequently  arisen  in  cases  where  the 
last  of  two  or  more  connecting  carriers  claims  a  hen  upon 
the  goods,  which  is  disputed  on  the  ground  that  the  delivery 
to  him  for  carriage  was  unauthorized.  As  has  been  seen,^ 
where  goods  are  dehvered  to  a  carrier  for  transportation  be- 
yond his  own  line,  he  has  implied  authority,  in  the  absence  of 
an  apparent  limitation,  to  send  them  forward  by  the  usual 
route  or  by  any  customary  and  proper  route,  and  where  he 
does  so  the  succeeding  carrier,  having  no  notice  of  any  lim- 
itation upon  the  first  carrier's  authority,  is  not  to  be  deprived 
of  his  lien  because  the  first  carrier,  by  mistake  or  otherwise, 
sends  the  goods  to  the  wrong  place '  or  by  the  wrong  route.* 


detain  the  goods  for  his  pay.  But  he 
is  not  bound  to  receive  goods  from  a 
wrong-doer.  He  is  bound  only  to  re- 
ceive goods  from  one  who  may  right- 
fully deliver  them  to  him,  and  he  can 
look  to  the  title  as  well  as  persons  in 
other  pursuits  and  situations  in  lifa 
Nor  is  a  carrier  bound  to  receive 
goods  unless  the  freight  or  pay  for 
the  carriage  is  first  paid  to  him ;  and 
he  may,  in  all  cases  secure  the  pay- 
ment of  the  carriage  in  advance.  In 
the  case  of  King  v.  Richards,  6 
Whart  418,  it  was  decided  that  a 
carrier  may  defend  himself  from  a 
claim  for  goods  by  the  person  who 
delivered  them  to  him,  on  the  ground 
that  the  bailor  was  not  the  true 
owner,  and  therefore  not  entitled  to 
the  goods.  The  common  carrier  is 
responsible  for  the  wrong  delivery  of 
goods,  though  innocently  done,  upon 
a  forged  order.  Why  should  not  his 
obUgation  to  receive  goods  exempt 
him  from  the  necessity  of  determin- 


ing the  right  of  the  person  to  whom 
he  delivers  the  goods,  as  well  as  from 
the  necessity  of  determining  the 
right  of  the  persons  from  whom  he 
receives  goods?" 

This  argument  is  as  good  against 
the  lien  of  the  landlord  or  innkeeper 
when  the  goods  do  not  belong  to  the 
guest,  as  against  that  of  the  carrier 
when  his  bailor  is  not  the  owner, 
and  in  the  case  of  the  ordinary  bailee 
would  be  unanswerable.  But  the 
law  has,  upon  grounds  of  public  con- 
venience or  commercial  policy,  made 
exceptions  of  innkeepers  and  car- 
riers from  the  ordinary  rules  of  law 
in  many  respects,  and  it  will  not  al- 
ways do  to  reason  concerning  their 
rights  and  Uabilities  upon  general 
fundamental  principles. 

1  Vaughan  v.  Railroad  Co.,  13  R  I. 
578. 

2  See  ante,  §  103  et  seq.;  Price  v. 
Rail-oad  Co.,  13  Colo.  403. 

'  Vaughan  v.  Railroad  Co.,  13  R  L 


*  Price  V.  Railroad  Co.,  13  Colo.  408. 
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Wlere,  however,  tne  succeeding  carrier  knows  or  has  good 
reason  to  believe  that  the  goods  are  delivered  to  him  for  car- 
riage in  violation  of  the  instructions  of  the  owner,  he  cannot 
maintain  a  lien.' 

§  4915.  Whether  property  of  government  subject  to  lien.' — 
The  property  of  the  United  States  government,  delivered  to 
the  carrier  for  transportation,  is  held  to  be  subject  to  the 
carrier's  lien  like  that  of  a  private  person.^   / 

§  492.  Lien  discharged  Jnf  tender. —  "When  a  lien  consists 
merely  in  the  right  to  retain  possession  of  the  chattel  as  secu- 
rity for  the  performance  of  a  contract  or  duty  to  which  the 
owner  is  bound,  it  would  seem  to  be  the  general  rule  of  law 
that  a  tender  of  performance,  when  refused  by  the  bailee,  has 
the  same  effect  in  putting  an  end  to  the  right  to  retain  the 
possession,  and  therefore  to  the  lien,  as  if  accepted.  It  has 
been  so  held  in  regard  to  the  lien  of  the  vendor,  which,  it  is 
said,  is  merely  a  right  granted  to  him  by  the  law  to  obtain 
payment  of  the  price.'  And  where  a  tender  was  made  to  the 
bailee  of  the  amount  of  compensation  for  his  work  upon  the 
chattel  to  which  ifs  owner  thought  he  was  entitled,  which  was 
refused  because  less  than  the  bailee  charged  for  his  work,  it 
was  held  that  the  question  of  the  amount  of  compensation, 
not  being  settled  by  the  agreement  of  the  parties,  was  one  of 
fact  to  be  settled  by  a  jury,  and  that  if  the  amount  tendered 
was  found  to  have  been  reasonable,  though  less  than  the 
amount  claimed,  the  lien  was  forever  gone,  and  that  the  owner 
could  recover  the  chattel,  though  he  would  still  be  personally 
bound  for  the  debt.^ 


578;  Patten  v.  Railway  Co.,  39  Fed.  second  carrier  cannot  maintain  a 
Rep.  590 ;  Whitney  v.  B^ckf  ord,  105  lien  even  though  he  may  not  have 
Mass.  267 ;  Briggs  v.  Railroad  Co.,  6  known  that  in  this  instance  the  ship- 
Allen,  246.  per's  instructions  had  been  violated. 
'  Where  goods  are  sent  by  one  line  Denver,  etc.  Ry.  Co.  v.  HiU,  13  Coloi 
to  be  delivered  to  a  particular  line  35. 

designated  for  further  shipment,  but  ^  Union   Pac.    Ry.   Co.  v.  United 

the  first  carrier  wilfully  violates  the  States,  2   Wyo.   170,  citing  United 

instructions  and  delivers  the  goods  States  v.  Wilder,  3  Sumn.  308 ;  The 

to  a  competing  line  in  pursuance  of  Siren,  7  Wall.  152 ;  The  Davis,   10 

an  illegal  contract  to  so  turn  over  to  Wall.  15. 

that  line  all  goods  received  for  ti-ans-  ^  Martindale  v.  Smith,  1  Q.  B.  389. 

portation  on  the  designated  line,  the  ^  Moynahan  v.  Moore,  9  Mich.  9. 
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§  493.  Lien  not  assignable. —  The  lien  of  the  carrier,  h]je 
that  of  the  factor  or  agent,  attaches  to  the  goods  strictly^  a 
personal  right  or  privilege,  and  does  not  pass  with  a  sale  or 
pledge,  or  any  other  tortious  transfer  of  them  by  him ;  nor 
ca,n  the  person  who  thus  comes  into  the  possession  of  them 
avail  himself  of  such  lien  against  the  claim  of  the  real  owner. 
And  where  the  property  had  been  levied  upon,  as  that  of  the 
bailor  to  whom  it  did  not  belong,  and  taken  from  the  carrier, 
it  was  held  in  an  action  against  the  person  who  had  thus  ac- 
quired its  possession  that  the  lien  of  the  carrier,  even  if  he  had 
any  (which  was  denied),  could  not  be  set  up  by  the  defendant, 
and  that  no  question  as  to  his  lien  could  arise  except  between 
the  owner  of  the  goods  and  the  carrier  himself.'  So  if  the 
carrier  has  delivered  the  goods  to  a  person  wrongfully  claim- 
ing them,  they  cannot  be  detained  by  the  person  thus  coming 
into  their  possession  by  reason  of  any  charges  which  the  car- 
rier may  have  had  upon  them,  although  such  charges  have 
been  paid  to  him  by  the  person  who  is  sued  for  the  goods.^ 
The  case  would  be  different,  however,  if  the  person  from  whom 
the  goods  are  claimed  held  them  as  the  servant  or  bailee  of  the 
carrier,  and  subject  to  his  lien.' 

§  494.  Carrier  cannot  sell  the  goods  for  his  charges. —  At 
common  law  and  without  some  statutory  authority,  the  car- 
rier, as  has  been  seen,  cannot  sell  the  goods  for  his  charges 
upon  them.  The  lien  confers  no  such  right.  It  consists  merely 
in  the  right  to  keep  or  detain  the  goods ;  and  if  the  consignee  or 
owner  refuse  to  pay  for  the  carriage  and  take  them,  the  remedy 
of  the  carrier  is  to  have  them  sold  under  a  judicial  order  or 
legal  process,  to  be  obtained  by  a  proceeding  in  equity.  A 
sale  without  some  such  authority  would  be  a  conversion  by 
the  carrier,  and  he  would  thereby  become  liable  to  whatever 
damage  the  owner  might  sustain  by  the  iUegal  act,  and  the 
purchaser  would  acquire  no  title.''    Where  there  is  a  statute 

lAmes  V.  Palmer,  43  Me.  197;  Ev-  Jones  v.  Pearle,   1  Strange,  556;  2 

eretfc  v.  Saltus,  15  Wend.  474  Kent's  Com.  supra;  Rankin  v.  Packet 

2Lempriere  v.  Pasley,  3  T.  B.  485;  Co.,  9  Heisk.  564;  Binns  v.  Pigot,  9 

DeweU  v.  Moxon,  1  Taunt  391.  C.  &  P.  208 ;  Briggs  v.  The  Eailroad, 

'  Everett  v.  Saltus,  supra;  Western  6  Allen,  346 ;  Hunt  v.  Haskell,  24  M& 

Ti-ans.  Co.  v.  Barber,  56  N.  Y.  544;  339;  Grace  v.  Palmer,  8  Wheat  605; 

Alden  v.  Carver,  13  Iowa,  253.  Chandlei-  v.  Belden,  18  Johns.  157. 

<Pox  V.  McGregor,  11  Bai-b.  41  j 
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authorizing  tlie  sale,  the  sale  must  be  fairly  oondncted,^  and 
held  at  the  time  and  upon  the  notice  provided  by  the  stat- 
ute.2 

1  Nathan  Bros.  v.  Shivers,  71  Ala.       ^  jfartin  v.  McLaughlin,  9  Colo.  153. 
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CHAPTER  XI. 


OF  CARRIERS  OF  PASSENGERS. 


L  OF  PASSENGEE  CABRIERS  GENER- 
ALLY, 

§  495.    Distinction  between  common 
carrier  and  carriers  of  pas- 
.    sengex's. 

496.  Not  common  carrier  in  trans- 

portation of  slavea 

497.  Carrier  of  passengers  not  in- 

surer of  their  safety  —  lia- 
ble only  for  negligence. 

1.  Degree  of  care  and  diligence  re- 
quired. 

498.  The  degree  of  care  and  dili- 

gence required  of  passenger 
carriers. 

499.  Same  subject 

500.  Same  subject. 

501.  Same  subject  —  Bound  to  pro- 

tect as  far  as  human  care 
and  foresight  wiU  go. 
503.    Same  subject —  Limitations 
of  the  rule.   ' 

503.  Degree  of  care  required  may 

vary  with  circumstances. 

504.  Eisks  which  the    passenger 

takes  upon  himself  —  Car- 
rier not  liable  for  mere  ac- 
cident or  casualty. 

3.  Duty  as  to  means  of  conveyance, 

505.  Carrier  responsible  for  safety 

of  his  means  of  convey- 
anca 

506.  Same  subject  —  Liability  for 

latent  defects. 

507.  Same  subject. 
608.    Same  subject— The  English 

rule. 
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§  609.  EesponsibUity  for  defects  in 
vehicles  and  machinery  at- 
tributed to  fault  of  manu- 
facturer. 

510.  Same  subject 

511.  Same  subject 

513.  Same  subject  —  Carrier  re- 
sponsible to  passenger  for 
negligence  of  manufacturer. 

513a.  Same  subject — Same  rule  ap- 
plies to  bridges. 

513.  Where  injury  results  from 
contributory  negligence  of 
another. 

514.  Liability  of  railway  carriers 
having  running  powers 
over  other  roads. 

515.  Liability  of  carrier  for  safety 
of  intermediate  agencies 
employed. 

515a.  Liability  for  injury  caused  by 
concurrent  action  of  two 
carriers. 

615&.  Liability  of  railroad  company 
for  acts  of  lessees,  eta 

515c.  Liability  for  injury  caused  by 
articles  lawfully  brought 
into  car  by  other  passenger. 
515d.  Duty  of  carriers  to  supply  ve- 
hicles with  necessary  serv- 
ice and  accommodations. 

515e.  Duty  in  respect  of  manage- 
ment and  running  of  trains 
and  vehicles. 

8.  Duty  as  to  stational  facilities. 

516.  Duty  of  railway  carriers  in 
respect  of  platforms,  ap- 
proaches and  station  accom- 
modations. 
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§517.    Same  subject  —  Liability  for 
unsafe  platforms. 

518.  Same  subject  —  Liability  for 

not  lighting  stations. 

519.  Same  subject  —  Liability  for 

dangers  in  getting  to  and 
from  trains. 

520.  Same   subject  —  Passenger 

not  justified  in  incurring 
danger  to  avoid  inconven- 
ience. 

^21.  Same  subject  —  Not  liable  for 
not  guarding  against  acci- 
dents not  reasonably  to  be 
anticipated. 

521a.  Same  subject — The  degree  of 
care  required. 

532.  Power  of  company  to  regu- 
late admission  to  stations 
and  depots. 

523.  Same  subject  —  Unreason- 
able discriminations  and 
preferences. 

4  Duty  to  keep  roads,  vehicles,  etc., 
in  repair.  , 


524  Duty  as  to  road  when  pro- 
vided by  themselves. 

625,  Same  subject  —  Not  liable  for 
defect  in  road  caused  by 
unforeseen  accident. 

526.  Same  subject  —  Liability  for 

unsound  rails,  defective 
switches,  etc. 

527.  Same   subject  —  No  liability 

when  injury  caused  by 
mere  stranger. 

528.  Same  subject  —  Liability  for 

not  discovering  defect. 

529.  Responsibility  for  not  adopt- 

ing useful  improvements 
which  ipight  promote  safety 
of  passenger. 

630.    Same  subject. 

681.  Duty  as  to  examination  of 
vehicles  and  other  appa- 
ratus. 

538,    Same  subject 
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5.  Duty  as  to  servants  employed. 
I  533.    Responsibility  for  the  char- 
acter of  servants  employed. 

534.  Same   subject  —  Liable  for 

their     negligence,    impru- 
dence or  incompetence. 

535.  Same    subject  —  Companies 

and  corporations  liable. 

536.  Same  subject — Liability  for 

knowingly  retaining  unfit 
servants  —  Ratification. 

6.  Duty  to  accept  passengers. 

537.  Then-  duty  to  accept  as  pas- 

sengers  those    who    offer 
themselves  for  carriage. 

538.  Same  subject 

338a,  Same  subject  —  Right  to  be 
carried  on  'freight  trains, 
etc. 

539.  What  persons  carrier  may  re- 

fuse to  accept 

540.  Same  subject 

541.  Same  subject 

541a.  Duty  and  liability  as  to  carry- 
ing prisoners. 
1.  Separatiofi  of  passengers  for  sex, 
color,  etc. 

54S.  Passengers  may  be  separated 
according  to  sex,  character, 
etc.  —  Color  discrimina- 
tions. 

543.  Same  subject — Contract  of 
carriage  subject  to  such 
regulations. 

3.  Ejection  of  passengers  for  miscon- 
duct. 

544. 


When  once  accepted,  passen- 
ger not  to  be  ejected  except 
for  misconduct 

545.  Same  subject  —  Not  to  be 
ejected  for  supposed  bad 
character  if  properly  con- 
ducting himself, 

645a.  Same  subject  —  Where  one 
passenger  may  be  ejected 
for  misconduct  of  another. 
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i  546.  When  the  passenger  may  be 
ejected  for  improper  con- 
duct 

547.  Same  subject 

I.  Duty  of  carrier  to  protect  passen- 
ger. 

548.  Duty  of  the  carrier  to  pro- 

tect passengers. 

549.  Same  subject 

550.  Same  subject 

551.  Same  subject 
551a.  Same  subject 
553.  Same  subject 
553a.  Same  subject 

553.  Difference  between  passenger 
and  stranger  or  trespasser 
as  to  care  and  diligence  re- 
quired. 

553a.  Same  subject  —  Duty  to  per- 
sons comiug  to  stations  to 
assist  passengers. 


10.  Who  are  passengers. 


554. 


555. 


Who  entitled  to  be  considered 
a  passenger  —  Who  is  not 

Same  subject  —  Trespassers, 
tramps,  defrauders,  etc. 
555a.  Same  subject —  Passenger  by 
mistake  on  wrong  train  is 
not  a  trespasser. 
5556.  Same  subject  — Person  riding 
on  "  drover's  pass.'' 

Same  subject — Person  may 
become  passenger  before 
entering  vehicla 

Same  subject — Person  wait- 
ing to  take  train  entitled  to 
protection — Person  pursu- 
ing departing  train  —  Spec- 
tator. 
557a.  Same  subject— May  be  pas- 
senger though  received  in 
vehicle  before  ready  to  start 

Same  subject  —  Prepayment 
of  fare  not  necessary. 

Same  subject  —  Injury  while 
waiting  but  before  purchase 
of  ticket 


556. 


557. 


558. 


659. 


I  560.  Same  subject  — Ts  a  passenger 
while  coming  to  station  on 
carrier's  vehicle. 

561.  Same  subject  —  Injury  to 
passenger  on  platform  by 
objects  thrown  from  pass- 
ing ti'ain  —  Stick  of  wood— 
Mail-bag. 

561a.  Same  subject — Continues  to 
be  passenger  though  tem- 
porarily absent  from  vehi- 
cle. 

5716.  Same  subject  —  Does  not 
cease  to  be  passenger  by  as- 
sisting carrier  in  emer- 
gency. 

563.  Same  subject  —  What  ele- 
ments must  exist 

563.  Same  subject  —  Duty  of  pro- 
tection does  not  depend  on 
contract  alone— Mail  agent- 
Servant  —  Excursionist  — 
Sunday  traveler. 

564  Same  subject  —  Duty  to  one 
not  a  passenger  but  law- 
fully on  train  —  Express 
messenger. 

565.  Same  subject  —  Payment  of 
fare  not  necessary. 

565a.  Same  subject  —  Child  or 
other  person  carried  free  is 
ai 
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11.  Cfratuitous  passengers. 

566.  Care  and  diligence   due   to 

gratuitous  passengers. 

567.  Same    subject  —  The  rule 

stated. 

13.  Fare andits payment. 

567a.  Amount  of  fare  —  State  regu- 
lation —  Discrimination. 

5676.  Payment  of  fare  —  How 
made  —  Making  change. 

567c.  Same  subject  —  Who  liable 
for  fare  —  Adult  and  child. 

567d  Same  subject  —  Paying  fare 
or  buying  ticket  with  coun- 
terfeit money. 
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13.  TicJcets. 
5  568.    The    contoct    to    cany   — 
Tickets.' 

569.  Such    tickets     in    universal 

use. 
569a.  Duty  to  sell  tickets  to  those 
applying  for  them. 

570.  Carrier  may  require  passen- 

gers to  purchase  tickets  and 
exhibit  them  before  enter- 
ing train.        , 
671.    Same    subject  —  Requiring 
higher  fare  when  paid  on 
'  train  —  Reasonable  facilities 
'  for  procuring  ticket  must 
be  furnished. 

572.  Same  subject  —  Ticket  must 

be  produced  -when  called 
for  —  Lost,  mislaid  or  for- 
gotten tickets. 

573.  Same  subject — Right  to  re- 

quire suiTender  of  ticket 

574    Same  subject 

675.  In  absence  of  contract,  ticket 
presumed  to  be  for  a  con- 
tinuous trip  —  Stop-over  — 
Limitation  as  to  time,  how 
construed. 

576.  Same  subject  —  For  what 
time  good. 

677.  Rule  different  in  case  of 
coupon  tickets. 

578.  Coupon  ticket  does  not  usu- 
ally import  contract  for 
through  carriaga 

679,  Same  subject — Contract  for 
through  carriage  may  be  so 
mada 

580.  If  ticket  does  not  express 
entire  contract,  it  may  be 
shown  by  other  proof. 

580a.  Passenger  is  bound  by  terms 
of  ticket  contract 

6806.  Same  subject  —  Round-trip 
ticket  requiring  identifica- 
tion. 

580ft  Same  subject —Provision 
that  coupon  shall  not  be 
good  if  detached. 


§  680d  Same  subject  —  Provision 
that  ticket  shall  not  be 
transferabla 

580e.  Same  subject  —  Provision 
that  ticket  shall  not  be  good 
on  certain  trains. 

850/.  Same  subject  —  Passenger 
can  go  in  that  direction 
only  which  his  ticket  indi- 
cates. 

580g.  Same  subject  —  How  when 
train  does  not  stop  at  his 
station.  ^ 

6807!>  Same  subject  —  How  when 
by  mistake  he  is  given  an 
obviously  wrong  ticket. 

58<H.  Same  subject  —  How  when 
ticket  apparently  good. 

580/  Same  subject  —  As  between 
passenger  and  conductor 
the  ticket  produced  must 
govern. 

580fe  Same  subject  —  But  passen- 
ger is  not  without  rem- 
edy. 

580Z.  Right  of  passenger  to  rely  on 
instructions  given  him. 

14  I/imitation  of  carrier's  liability. 

581.  Passenger  carrier  cannot 
limit  his  liability  by  mere 
notice  or  regulation  —  Con- 
clusiveness of  contract 

583.  Same  subject  —  Good  faith 
required  on  part  of  carrier. 

588.  Right  of  carrier  to  provide 
against  liability  for  injury 
to  passenger  from  negli- 
gence of  carrier  or  his  serv- 
ants. 

584  Same  subject  —  Cases  hold- 
ing such  contracts  invalid. 

585.  Same    subject  —  No    distinc- 

tion made  in  these  cases  as 
to  degree  of  neghgenca 

586.  Same  subject  —  Other  cases 

uphold  such  Contracts,^ 
Free  passes  issued  on  con- 
dition of  no  liability. 
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15.  Regulations  of  the  carriers. 

§  587.  '  Passenger  must  conform  to 
reasonable  regulations  of 
the  carrier  aind  may  be 
ejected  for  refusal 

588.  ■  Same  subject 

589.  Same  subject 

16.  Ejedtion  of  passenger  for  breach 

of  regulations. 

590.  At  what  place  may  be  ejected. 

591.  Eight  to  eject  must  be  exer- 

cised in  proper  manner. 

591a.  Effect  of  tender  of  fare  after 
ejection  begun. 

5916.  Duty  of  carrier  to  tender  back 
fare  received  before  ejec- 
tion. 

593.    The  right  to  resist  ejection. 

593.  Same  subject  —  Resistance 
when  rightfully  op.  train  — 
Eesistance  not  necessary 
to  preserve  passenger's 
rights — Damages  for  in- 
juries received  while  resist- 
ing. 

594  Whether  due  care  has  been 
used  is  question  of  fact 

17.  The  treatment  of  the  passenger. 

595.  The  treatment  due  the  pas- 

senger. 

596.  Liability  of   carrier  for   Ul- 

treatment  of  passengers  — 
Liable  for  assaults  by  serv- 
ants. 

597.  Same  subject  —  Other  illus- 

trations. 

598.  Same    subject  —  Exemplaty 

damages  allowed. 

599.  Same  subject  —  Not  liable  for 

assault  by  servant  not  act- 
ing in  line  of  duty. 

600.  Same  subject  —  Illustrations. 

601.  Same   subject  -^  The  distin- 

guishing test 
603.    Same  subject  —  Liability  for 
Indecent   assaults  of  serv- 
ants on  female  passengers. 


18.  Duty  as  to  beginning,  continuing 

and  ending  the  tranifportation. 
§  603.  The  time  at  which  the  carrier 
must  commence  and  com- 
plete the  transportation. 
604  Must  use  diligence  to  con- 
f  oi-m  to  published  schedules 
and  notices. 

605.  Same  subject 

606.  Same  subject 

607.  Same  subject 

608.  Liability  for  detention  of  pas- 

senger. 

608a.  Duty  to  stop  trains  for  pas- 
sengers at  stations. 

608b.  Passenger  must  be  allowed 
reasonable  opportunity  to 
enter  vehicle  in  safety. 

609.  Carrier    must   furnish  suffi- 

cient room  and  reasonable 
accommodations — Eight  of 
passenger  to  a  seat  before 
surrendering  his  ticket 

610.  Same    subject  —  Extraordi- 

nary and  unexpected  de- 
mand will  excusa 

611.  Must  allow  customary  inter- 

vals for  refreshments  and 
give  notice  before  departure. 

613.  Must  carry  to  end  of  journey 
and  give  time  to  alight  at 
usual  stopping  place. 

613.  Same  subject  —  Not  liable 
where  reasonable  time  and 
opportunity  given,  but  pas- 
senger has  delayed. 

614  Must  give  notice  of  arrival  at 
stations. 

615.  Must  be  careful  not  to  invite 

passengers  to  alight  at  inj- 
proper  time  or  place. 

616.  Same  subject  — Effect  of  call- 

ing name  of  station. 

617.  Same  subject—  Carrying  pas- 

sengers past  platform. 
617a.  Helping  passengers  to  alight 
6176.  Awaking  sleeping  passenger. 
617c.  Furnishing  passengers  neces- 
sary information. 


560 


PA8SENGEE   OAEEIEES   GEifEEALLY. 


.[§  495. 


II  SLEEPING  AND    PAKLOE-CAK    COM- 
PANIES. 

§617d.  Sleeping-car  companies  not 
common  carriers  or  inn- 
keepei-s,  but  bound  to  use 
reasonable  care. 

617e.  Same  subject  —  Negligence 
the  test  of  liability. 

617/.  Same  subject  —  Limits  of  the 
liability, 

617ff.  Same  rules  apply  fo  parlor- 
car  companies. 

617/i,  Railroad  company  liable  as 
common  carrier  to  passen- 
ger in  sleeping-car. 

€17i.  Duty  of  sleeping-car  com- 
pany to  furnish  berth. 

:617y.  Passenger  entitled  to  occupy 
only  the  berth  he  pays  for. 

617fc.  Duty  to  waken  passenger  in 
time  to  alight 

m.  PASSENGER  CARRIERS  BY  WATER. 

618.  Are  subject  to  general  rules 

regulating  other  carriers. 

619.  Statutory  regulation. 

fi20.  Same  subject  —  Penalties  im- 
posed for  dangerous  prac- 
tices. 

^21.  Same  subject  —  Licensing 
officers,  etc. 


)  632.    Same   subject-^  Regulations 

for  safety. 
633.    Same  subject  —  Govemnient 
of  merchant  vessels. 

624.  Same   subject  —  Regulations 

to  prevent  collisions. 

625.  Same   subject  —  Purpose   of 

these  regulations. 

626.  These    regulations    do    not 

lessen  liabiUty  of  carrier  for 
safety  of  passengei". 
637.    Duty  to  furnish  passengers 
with  food  and  other  neces- 
saries. 

Same  subject. 

Authority  of  master. 

Same  subject. 

Duty  of  master  to  provide  for 
safety,  health  and  comfort 
of  passengers. 

Same  subject  —  Duty  in  re- 
spect of  women  and  chil- 
dren. 
633a.  Same  subject  — Duty  to  aid 
sick  or  disabled  passengers. 

Passenger  must  conduct  him- 
self properly. 

How  far  carrier  by  water 
bound  by  schedules  as  to 
sailing. 


638. 
639. 
630. 
631. 


633. 


683. 


634. 


I.  OF  PASSENGER  CARRIERS  GENERALLY. 

§  495.  Distinction  ietween  common  carrier  and  carrier  of 
passmigers. —  Public  carriers  may  not  only  be  carriers  of  goods, 
but  carriers  of  persons  also,  and  wiile  carrying  tbe  goods  may 
at  the  same  time  carry  their  owners.  As  to  the  one,  in  such  a 
case,  the  carrier  would  be  a  passenger  carrier,  and  as  to  the 
other,  a  common  carrier  of  goods ;  and  although  he  might 
carry  them  both  upon  the  same  conveyance,  and  at  the  same 
time,  the  nature  of  the  responsibility  which  he  w.ould  incur  as 
to  them  would  be  very  different ;  and  this  difference  in  the 
kind  of  responsibility  which  the  law  imposes  upon  him  exists 
even  between  the  passenger  and  his  baggage,  as  to  which,  as 
we  have  seen,  the  carrier  becomes  responsible  as  a  common 
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carrier  of  goods,  although  its  carriage  is  merely  incidental  to 
the  carriage  of  the  passenger.  Of  the  goods  he  must  have, 
in  order  to  impose  upon  him  the  responsibility  of  a  common 
carrieP,  the  absolute  and  unlimited  control,  and  the  law  sup- 
poses that  their  safety,  aside  from  the  acts  of  God  and  the 
public  enemy,  against  which  it  protects  him,  depends  entirely 
upon  the  care  and  faithfulness  with  which  he  discharges  his 
trust.  But  the  passenger  being  endowed  with  intelhgence 
and  the  power  of  locomotion,  which  -enable  him,  in  a  great 
measure,  to  foresee  and  avoid  danger,  the  exercise  of  at  least 
ordinary  prudence  is  required  on  his  part  to  escape  it,  and  if 
by  his  failure  to  exercise  these  faculties  for  his  own  preservar 
tion,  a  misfortune  befall  him,  though  the  carrier  may  have 
been  in  fault,  it  will  be  attributed  to  his  own  carelessness  and 
inattention,  and  the  responsibility  will  not  be  thrown  upon 
the  carrier. 

§  496.  Not  common  carrier  in  transportation  of  slaves.— 
This  distinction  was  made  the  ground  of  the  decision  of  the 
supreme  court  of  the  United  States  in  Boyce  v.  Anderson,' 
which  was  an  action  against  a  carrier  to  recover  damages  for 
the  loss  of  certain  slaves,  who  were  the  property  of  the  plaint- 
iff, and  had  been  drowned,  as  was  alleged,  by  the  negligence 
of  the  carrier  or  his  servants  whilst  in  his  charge.  "  A  slave," 
said  Marshall,  C.  J.,  in  giving  the  opinion  of  the  court,  "  has 
volition,  and  has  feelings  which  cannot  be  entirely  disregarded. 
These  properties  cannot  be  overlooked  in  conveying  him  from 
place  to  place.  _  He  cannot  be  stowed  away  as  a  common  pack- 
age. JSTot  only  does  humanity  forbid  this  proceeding,  but  it 
might  endanger  his  life  or  health.  Consequently,  this  rigorous 
mode  of  proceeding  cannot  safely  be  adopted  unless  stipulated 
for  by  special  contract.  Being  left  at  liberty,  he  may  escape. 
The  carrier  has  not  and  cannot  have  the  same  absolute  control 
over  him  that  he  has  over  inanimate  matter.  In  the  nature 
of  things  and  in  his  character,  he  resembles  a  passenger,  not  a 
package  of  goods.  It  would  seem  reasonable,  therefore,  that 
the  responsibility  of  the  carrier  should  be  measured  by  the  law 
which  is  applicable  to  passengers,  rather  than  by  that  which 
is  applicable  to  the  carriage  of  common  goods.  There  are  no 
slaves  in  England,  but  there  are  persons  in  whose  service  an- 

13  Peters,  150. 
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other  has  a  temporary  interest.  "We  believe  that  the  responsi- 
biUty  of  a  carrier  for  injury  which  such  person  may  sustain 
has  never  been  placed  on  the  same  principle  with  his  responsi- 
bility for  a  bale  of  goods.  He  is  undoubtedly  answerable  for 
any  injury  sustained  in  consequence  of  his  negligence  or  want 
of  skill ;  but  we  have  never  understood  that  he  is  responsible 
farther.  The  law  applicable  to  common  carriers  is  one  of 
great  rigor.  Though  to  the  extent  to  which  it  has  been  car- 
ried, and  in  the  cases  to  which  it  has  been  applied,,  we  admit 
its  jaecessity  and  its  policy,  we  do'  not  think  it  ought  to  be 
carried  further,  or  applied  to  new  cases.  We  think  it  has  not 
been  applied  to  living  men,  and  that  it  ought  not  to  be  applied 
to  them." 

§  497.  Ca/rrier  of  passengers  not  insu/rer  of  thew  safety  — ■ 
Liable  only  for  negligence. —  Ooiffeequently,  the  policy  of  the 
law,  as  it  is  called,  which  induced  the  judges  in  early  times  to 
establish  the  rule  of  the  extraordinary  responsibility  of  com- 
mon carriers  as  to  the  goods  intrusted  to  them,  the  reasons 
for  which,  as  stated  by  Lord  Holt,  were  to  prevent  them  from 
dandestine  combiuiations  with  thieves  and  robbers,  to  the  un- 
doing of  all  persons  who  had  dealings  with  them,  was  never 
appKcable  to  carriers  of  passengers.  They  are  not,  as  to  the 
persons  of  those  whom  they  carry,  common  carriers,  and  the 
law  which  holds  the  latter  accountable  for  losses  and  injuries 
to  the  goods,  unless  occasioned  by  inevitable  accident,  which 
makes  them,  in  other  words,  insurers  of  the  safety  of  the  goods 
against  all  events  except  the  acts  of  God  and  the  public 
enemy,  is  wholly  to  be  disregarded  when  the  question  is  be- 
tween the  carrier  and  the  passenger  as  to  the  liability  of  the 
carrier  for  an  injury  sustained  by  the  passenger  whilst  being 
transported  by  him.  When  the  goods  are  lost  or  damaged, 
as  has  been  seen,  it  will  not  avail  the  common  carrier  to  prove 
that  there  was  no  want  of  diligence  or  care  on  his  part.  The 
question  of  care,  skill  or  diligence,  independently  of  contract, 
can  cut  no  figure  in  such  a  case,  and  the  liability  is  absolute 
unless  occasioned  by  one  or  the  other  of  the  excepted  causes. 
On  the  other  hand,  when  the  attempt  is  made  to  hold  him  re- 
sponsible for  an  injury  to  the  person  of  the  passenger,  negli- 
gence is  the  essential  element  in  the  case,  and  without  either 
proof  or  the  presumption  of  its  existence  the  injured  party 
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cannot  recover.^  The  common  carrier  of  goods,  for  instance, 
will  be  liable  at  all  events  for  depredations  upon  or  destruction 
of  the  goods  by  mobs  or  robbers,  and  the  violent  attacks  of  all 
persons  who  are  not  pirates  or  the  public  enemy,  unless  he  has 
protected  himself  against  liability  for  loss  occasioned  in  such 
manner  by  his  contract ;  but  if  the  passenger  should  sustain  a 
.personal  injury  at  the  hands  of  such  lawless  persons  whilst 
being  transported  by  the  carrier,  the  letter  could  not  be  made 
liable  for  it  in  damages,  at  least,  unless,  knowing  the  danger, 
he  had  recklessly  or  negligently  exposed  the  passenger  to  it 
when  such  exposure  could  bave  been  avoided,^  or  unless  he 
ihad  failed  to  protect  him  when  his  duty  required  it.^ 

1.  Degree  of  ca/re  and  diligence  required. 

§  498.  Degree  of  care  and  Mligence  required  of  passenger 
cwrriers. —  It  therefore  becomes  important  to  inquire  as  to  the 
degree  of  skill  and  care  required  of  the  carrier  of  passengers  in 
his  employment,  the  want  of  which  will  constitute  such  cul- 
pable neghgence  as  will  make  him  responsible  for  the  conse- 
quential personal  injury  sustained  by  his  employer.  Yarious 
terms  have  been  used  to  express  the  extent  of  the  obligation 
of  such  carriers  by  different  judges.  In  the  first  of  the  cases 
in  which  the  question  was  involved,*  tried  before  Lord  Ken- 
yon  in  1791,  it  was  held  by  that  celebrated  judge  that  mail- 
coaches,  as  carriers  of  passengers,  were  bound  to  carry  "  safely 
and  properly."  In  Crofts  v.  Waterhouse,'  Park,  J.,  stated  the 
law  in  these  words :  "  There  is  a  wide  distinction  between 
contracts  for  the  conveyance  of  passengers  and  those  for  the 
cxjnveyance  of  goods.  In  the  latter  case,  the  parties  are  ha- 
ble  at  all  events,  except  the  goods  are  destroyed  or  damaged 
by  the  act  of  God  or  the  king's  enemies ;  wMlst  in  the  for- 

1  Crofts  V.  Waterhouse,  3  Bing.  319 ;  <  White  v.  Boulton,  Peake's  Cases, 
11  Moore,  188 ;  Readhead  v.  R'y  Co.,  118.  This  case  was  decided  by  Loi-d 
L  E.  2  Q.  B.  412,  L.  R.  4  Q.  B.  379 ;  Kenyon  in  1791,  and  is  said  to  have 
Aston  V.  Heaven,  2  Esp.  533 ;  Camden,  been  the  first  case  ever  tried  for  the 
etc.  R.  R  ■!;.  Burke,  13  Wend.  611 ;  recovery  of  damages  for  a  personal 
HoUister  v.  Nowlen,  19  id.  234 ;  Stokes  injury  done  to  a  passenger  by  a  car^ 
V.  Saltonstall,  13  Pet  181.  rier.    Per  Hubbard,  J.,  in  Ingalls  u 

2  Pittsburgh,  etc.  R.  R.  V.  Hinds,  53  Bills,  9  Met  1. 
Penn.  St  512.  5  n  Moore,  138. 

'See post,  %  548  et  seq, 
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mer  case,  they  are  on]^  responsible  to  their  passengers  in  case 
of  express  negligence."  "  Carriers  of  passengers  for  hire  are 
not  responsible  in  all  particulars,"  says  Parker,  C.  J.,  in  Ben- 
nett V.  Dutton,^  "  like  common  carriers  of  goods.  They  are 
not:  insurers  of  personal  safety  against  all  contingencies  ex- 
cept those  arising  from  the  acts  of  God  and  the  public  enemy. 
For  an  injury  happening  to  the  person  of  a  passenger  by 
mere  accident,  without  fault  on  their  part,  they  are  not  re- 
sponsible, but  are  liable  only  for  want  of  due  care,  diligence 
or  skill." 

§  499.  Same  subject. —  From  these  and  other  similar  gen- 
eral statements  as  to  the  nature  of  the  responsibility  of  pas- 
senger carriers,  which  have  been  frequently  adopted  and  re- 
peated, it  has  sometimes  been  concluded  that  the  degree  of 
care  and  circumspection  required  of  them  is  the  same  as  that 
required  of  private  cax'riers  of  goods  for  hire,  and  no  more ;  ^ 
and  to  this  class  of  carriers,  passenger  carriers  have  been 
compared  in  this  respect.  Other  cases,  however,  have  stated 
the  law  upon  the  subject  with  more  sti-ictness  as  to  the  de- 
gree of  caution  to  be  required  of  the  carrier ;  and  while  the 
tendency  has  been  to  relax  somewhat  the  rigid  rule  of  the 
common  law  in  regard  to  common  carriers,  and  to  treat  it  as 
the  product  of  a  less  enlightened  age,  which  should  to  some 
extent  be  modified  in  order  to  adapt  it  to  a  different  state  of 
society,  no  such  disposition  has  been  shown  in  regard  to  pas- 
senger carriers,  and  the  tendency  has  been  rather  the  other 
way,  and  to  hold  at  least  some  classes  of  them  to  a  higher 
degree  of  responsibility  than  was  formerly  required,  in  consid- 
eration of  the  vast  increase  of  travel  and  the  more  rapid  and 
more  dangerous  means  of  conveyance  to  which  the  invention 
of  steam  has  given  rise. 

'ION.  a  481.  "that  the  carrier  is  liable  only  for 

^  Upon  the  ground  that  the  strict  ordinary  neglect,"  still    applied    ta 

rule  of  the  common  law  as  to  the  them.    But  this  opinion,  unless  a  dis- 

extraordinary  responsibility  of  com-  tinction  is  to  be  made  between  slave 

men  carriers,  introduced  for  general  and  other  passengers  in  this  regai'd, 

commercial  objects,  did  not  apply  to  was  not  approved  or  followed  in  the 

the  conveyance  of  slaves,  it  was  said  subsequent  case  of  Stokes  v.  Salton- 

by  Marshall,  C.  J.,  in  BoyceuAnder-  stall,   13  Pet.   181,  before  the  same 

Bon,  supra,  that  the   ancient  rule,  court 
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§  500.  Soime  svlrfect. —  In  Christie  v.  Griggs'  Sir  James 
Mansfield,  C.  J.,  stated  the  law  upon  this  subject  to  be  that, 
while  the  carrier  did  not  warrant  the  safety  of  the  passen- 
ger, as  the  common  carrier  did  that  of  the  goods,  he  was, 
nevertheless,  bound  to  provide  for  his  safe  conveyance  "  as 
far  as  human  care  and  foresight  will,  go ; "  and  this,  or  equiv- 
alent language,  has  been  employed  almost  universally  in  sub- 
sequent cases  in  which  the  obligation  of  the  passenger  carrier 
has  been  defined.^ 


1 2  Camp.  79. 

2  Derwort  v.  Loomer,  31  Conn.  345 ; 
Hall  V.  Steamboat  Co.,  13  id.  319 ;  , 
Laing  v.  Colder,  8  Penn.  St  479; 
SuUivan  v.  Tlie  Railroad,  30  id.  234 ; 
CaldweU  v.  Murphy,  1  Duer,  233; 
Brand  v.  The  Eailroad,  8  Barb.  368 ; 
Ingalls  V.  Bills,  9  Met.  1 ;  Hegeman 
V.  The  RaUroad,  13  N.  Y.  9 ;  Maverick 
V.  The  Eaihoad,  36  N.  Y.  378 ;  CarroU 
V.  The  Railroad,  58  id.  i:36 ;  Caldwell  u 
St.  Bt.  Co.,  47  id.  283;  McPadden  v. 
The  Railroad,  44  id.  478;  Sherlock 
D. Ailing,  44  Ind.  184;  Thayer  v.  The 
Railroad,  ^33  id.  26 ;  Jefifersonville, 
etc.  R  R  «.  Hendi-icks,  26  id.  228 ; 
The  Oriflamme,  3  Sawyer,  397 ;  Dunn 
V.  The  RaUroad,  58  Me.  187 ;  TuUer  v. 
Talbot,  33  TIL  357 ;  Pittsburgh,  etc. 
R.  R  V.  Thompson,  56  lU.  138 ;  Stokes 
V.  Saltonstall,  13  Pet.  181 ;  Philadel- 
phia, etc.  R  R.  V.  Derby,  14  How. 
468;  S.  B.  New  World  v.  King,  16  id. 
469 ;  Indianapolis,  etc.  R  R  d.  Horst, 
93  U.  S.  291 ;  Johnson  v.  The  Rail- 
road, 11  Minn.  296;  McBanney  v. 
NeU,  1  McLean,  540 ;  Maury  v.  Tal- 
madge,  3  id.  157 ;  Stockton  v.  Frey,  4 
Gill,  406 ;  Parish  v.  Reigle,  11  Gratt 
697 ;  Meier  v.  The  Railroad,  64  Penn. 
St.  235 ;  Edwards  v.  Lord,  49  Me.  279 ; 
New  Jeraey  R  R  w  Kennard,  31  Penn. 
St.  203 ;  Pendleton  v.  Kinsley,  3  Clif- 
ford, 416.  The  utmost  care  and  dili- 
gence which  human  prudence  and 
foresight  will  suggest  is  the  rule  laid 
down  in  Palmer  vi  Canal  Co.,  130 
N.  Y.  170.    Highest  practicable  caje 
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of  capable  and  faithful  raUroad  men 
is  required  by  other  cases.  Furnish 
V.  Railway  Co.,  —  Mo.  — ,  13  S.  W. 
Rep.  1044;  MiUer  v.  Steamship  Co., 
118  N.  Y.  300 ;  Searle  v.  Railway  Co., 
33  W.  Va.  370 ;  Beny  v.  Railway  Ca, 
73  Wis.  197.  Utmost  caution  char- 
acteristic of  very  careful  prudent 
men.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451.  Utmost  human  foresight, 
knowledge,  care  and  skill.  Dough- 
erty V.  Railroad  Co.,  97  Ma  647; 
Lemon  v.  Chanslor,  68  Mo.  340; 
Dougherty  v.  Railroad  Co.,  81  Ma 
3307  KeUy  v.  Railroad  Co.,  70  Ma 
609 ;  LesUe  v.  Raih-oad  Ca,  88  Ma  55. 

Extraordinary  care  and  caution: 
Raymond  v.  Railway  Co.,  65  Iowa, 
153;  utmost  hunian  care  and  fore- 
sight: Wilson  V.  Railroad  Co.,  — 
Minn.  — ;  highest  "degree  of  care 
and  diligence  which  is  reasonably 
within  the  power  of  persons  engaged 
in  such  business :  Van  de  Venter  v. 
Railway  Co.,  36  Fed.  Rep.  33;  high- 
est degree  of  care  and  skill:  Moore 
V.  Railway  Co.,  69  Iowa,  491 ;  Mackey 
V.  Railway  Co.,  18  Fed.  Eep  236; 
Dunlap  V.  Reliance,  2  Fed.  Rep.  349 ; 
extraordinary  diligence:  Holly  u 
Raikoad  Ca,  61  Ga.  315;  City  Rail- 
way V.  Findley,  76  Ga.  311. 

A  charge  that  the  carrier  is  bound 
to  use  '•  greatest  possible  care  neces- 
sary," i.  e.,  necessary  to  prevent  the 
injury,  is  erroneoua  Gilson  v.  Rail- 
way Co.,  76  Mo.  282. 
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§501.  Same  subject — Bound  to  protect,  as  fo/r  as  human 
ca/re  and  foresigJit  will  go. —  Although  the  form  of  expression 
is  sometimes  varied,  and  the  rule  is  stated  as  requiring  "  the 
utmost  diligence  of  very  cautious  persons,"  "  the  greatest  pos- 
sible care  and  diligence,"  "  the  most  perfect  care  of  a  cautious 
and  prudent  man,"  and  other  similar  phrases,  the  real  mean- 
ing intended  by  them  all  is  that  the  care  and  circumspection 
to  be  required  is  the  utmost  which  can  be  exercised  under  all 
the  circumstances,  short  of  a  warranty  of  the  safety  of  the 
passengers ;  and  the  rule  cannot,  perhaps,  be  better  or  more 
forcibly  expressed  than  in  the  words  of  Christie  v.  Griggs, 
that  the  duty  of  the  carrier  is  to  provide  for  the  safety  of  his 
passengers  "as  far  as  human  care  and  foresight  will  go." 
This,  at  least,  is  the  most  common  mode  of  stating  it,  and  the 
words  "  as  far  as  human  care  and  foresight  will  go  "  have  be- 
come, from  frequent  use,  a  familiar  form  of  expression  in 
conaection  with  the  obligation  of  the  passenger  carrier.  It 
is  not  therefore  correct  to  assimilate  this  duty  to  that  to 
which  the  private  carrier  for  hire  is  bound,  or  to  make  the 
degree  of  care,  which  the  law  Requires  of  the  one,  the  stand- 
ard by  which  to  measure  that  which  will  be  demanded  of  the 
other.'  ' 

'  It  is  argued  in  a  late  work  (Whar-  that  a  higher  degree  of  skill  and  dili- 
ton  on  Negligence,  §g  639-637)  that  gence  would  have  made  the  under- 
the  diligence  to  be  required  of  the  taking  successf  uL  See  Story  on  Bail- 
carrier  of  passengers  is  only  that  ments,  §  431,  where  several  instances 
which  will  be  required  of  "  a  good  are  given,  and  the  rule  of  ordinary 
business  man  in  his  specialty.''  This  skill  and  diligence  is  stated  to  be  the 
19  certainly  reducing  the  responsibil-  test  of  the  liability  of  an  employee 
ity  of  the  passenger  carrier  below  the  for  loss  or  injury  in  the  performance 
generally  accepted  standard.  A  per-  of  an  undertaking  in  which  he  pro- 
son  engaged  in  any  pursuit  as  a  spe-  f  esses  skiU.  This  is  exactly  the  de- 
cialty,  in  which  he  undertakes  to  gree  of  care  and  skill  which  is  re- 
perform  service  for  others  for'  com-  quired  of  the  private  carrier  for  hire, 
pensation,  professes  skill  adequate  to  both  of  persons  and  of  goods ;  that 
the  undertaking  and  promises  due  is,  the  exercise  of  such  care  and  skill 
diligence  in  its  performance.  But  as  prudent  and  cautious  men,  experi- 
■ordinary  skill  and  ordinary  diligence  enoed  in  the  business,  are  accustomed 
are  all  that  the  law  exacts  of  him,  to  use  under  similar  circumstances, 
and  if  he  has  used  these,  he  cannot  Shoemaker  v.  Kipgsbury,  13  Wall 
be  made  liable  for  a  loss  or  injury  to  369  i/post,  §  538,  n.  But  it  has  been 
another  for  whom  he  has  undertaken  generally  understood  that  more  than 
the  service,  although  it  may  be  shown  this  would  be  required  of  the  public 
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§  502.  Same  subject — Limitations  to  the  rule. —  "When  it  is 
said,  however,  that  the  carrier  of  the  passenger  must  provide 
for  his  safety  "  as  far  as  human  foresight  will  go,"  it  is  not 
meant  that  he  will  be  required  to  exercise  aU  the  care  and 


earlier  of,  passengers.  While  he  does 
hot  -warrant,  for  instance,  perfection 
in  his  vehicles  or  machinery,  yet  if 
there  be  such  defect,  and  it  could 
have  been  discovered  by  any  known 
and  "usual  test  applied  by  such  car- 
riers, and  an  accident  be  occasioned 
thereby,  from  which  the  passenger 
suffers  injury,  the  carrier  will  be 
liable,  and  it  will  be  no  defense  that 
the  defect  was  hidden  from  view. 
And  the  better  opinion,  as  we  think, 
is,  that,  at  least  when  he  is  a  carrier 
by  steam  power,  he  will  be  even  re- 
sponsible for  defects  occurring  in 
their  manufacture,  and  which  could 
only  have  been  discovered  by  the 
manufacturer  himself,  by  the  appU- 
cation  of  tests  known  to  him.  Post, 
§g  509-512.  So  in  the  protection 
which  the  pubhc  can-ier  is  required 
to  afford  to  his  passenger  against  as- 
saults and  violence  to  his  persbn,  and 
in  many  other  particulars  which 
might  be  mentioned,  the  law  has  im- 
posed duties  upon  him  as  to  the  care 
to  be  exercised  towards  the  passen- 
ger, which  are  never. required  of  the 
good  business  man  in  his  specialty  in 
behalf  of  his  customers.  Another 
distinction  which  rests  upon  the  dif- 
ferent degrees  of  care  and  diligence 
which  are  required  from  the  public 
carriers  of  passengers,  and  these  en- 
gaged in  private  pursuits,  is  in  the 
character  of  the  proof  necessary  to 
establish  s,  prima  facie  case  of  liabil- 
ity. In  order  to  fix  such  liability 
upon  the  mere  business  man,  it  must 
be  shown  that  he  exercised  less  than 
ordinary  diligence  and  less  than  the 
ordinary  skill  possessed  by  those  en- 
gaged in  the  same  special  pursuit; 


whereas,  in  the  case  of  the  public 
carrier  of  passengers,  the  proof  of 
the  accident  from  which  the  injury 
arose  makes  a  prima  fade  case  of 
negUgence  against  him,  and  it  will 
be  then  for  him  to  show  that  due 
skill  and  caution  had  been  used,  if 
he  would  escape  hability.    This  at 
least  illusti'ates  the  different  aspects 
in  which  the  law  regards  such  a  car- 
rier and  the  mere  specialist,  such  a» 
the  farrier,  the  oculis^  the  dentist, 
etc.     The  law  does  not  propose  to- 
make  the  passenger  carrier  an  insurer 
of  his  safety,  as  it  does  the  common 
caiTier  of  the  goods  which  he  car- 
ries.   But  it  does  exact  of  him  all  the 
care  and  diligence  consistent  with 
the  character  of  hi^  business,  and  its 
execution  according  to  his  profes- 
sions and  the  expectations   of  the 
public.   It  wiU  not  require  that  which 
is  impracticable,  but  will  rigorously 
require  all  that  is  practicable  for  the 
safety  of  the  passenger,  and,  as  the 
cases  win  show,  will  hold  the  carrier 
and  his  servants  liable  for  the  least 
neglect  of  a  single  practicable  and 
reasonable    precaution,    where    the 
safety  of  tlie  passenger  is  at  stake. 
The  highest  degree  of  care  and  diU- 
gence,  dUigentia  diligentissimi,ist\ie 
rule  as  to  the  carrier  of  the  passen- 
gers, and  public  poUcy  demands  that 
it  should  not  be  relaxed.    Nor  do  the 
cases  show  any  tendency  towards  its 
relaxation,  but,  on  the  contrary,  a 
disposition  to  increase  its  rigor,  espe- 
cially -in  its  application  to  carriers 
wherever  steam,  is  employed  as  the 
motive  power.    Of  course,  what  will 
be  the  test  of  the  highest  degree  of 
diligence  will  vary  according  to  the 
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diligeace  of  which  the  human  mind  can  conceive,  or  all  the 
skiU  and  ingenuity  of  which  he  is  capable.  It  does  not,  for 
instance,  require  steel  rails,  or  iron  or  granite  cross-ties  upon 
the  roads  of  railway  companies,  because  such  ties  are  less  lia- 
ble to  decay,  and  hence  safer  than  those  of  wood.  Nor  does 
it  require  the  carrier  over  the  public  highway  to  repair  it  so 
as  to  render  it,  at  all  times,  perfectly  safe.'  The  requirement, 
of  such  a  degree  of  care  and  skill  would  involve  an  expendi- 
ture and  a  responsibility  so  great  as  to  make  the  business  of 
passenger  carriage  whollj'^  impracticable,  and  would  drive  all 
prudent  men  from  it.  But  it  does  require  everything  neces- 
sary to  the  security  of  the  passenger,  reasonably  consistent 
with  the  business  of  the  carrier,  and  appropriate  to  the 
means  of  conveyance  employed  by  him,  to  be  provided,  and 
that  the  highest  degree  of  practicable  care,  diligence  and  skill 
shall  be  adopted  that  is  consistent  with  the  mode  of  trans- 
portation used,  and  that  will  not  render  its  use  impracticable 
or  inefficient  for  its  intended  purposes.  But  to  this  extent 
the  rule  wiH  be  rigorously  enforced  a?  a  protection  to  the 
traveler,  and  as  a  warning  to  the  carrier  against  the  conse- 
quences of  delinquency  in  his  duty.^ 

§  503.  Degree  of  care  required  may  vary  with  ci/rcum- 
stances. —  But  it  must  be  evident  that  the  same  unvarying 
degree  of  care  should  not  be  required  of .  the  carriers  of  pas- 
sengers tinder  all  circumstances,  and  without  regard  to  the 
means  or  manner  of  the  carriage.  As  the  bailee  of  goods 
may,  to  some  extent,  proportion  the  care  which  he  bestows 
upon  them  to'  their  character  and  value,  and  that  which  would 
be  deemed  negligence  as  to  one  package  of  goods  would  not 

character  of  the  mode  of  convey-  matter  what  the  mode  of  the  trans- 
ance.  That  which  might  be  regarded  portation,  the  utmost  diligence  req- 
as  the  utmost  care  which  could  be  nisite  to  the  safely  of  the  passenger, 
reasonably  required  of  the  carrier  by  and  compatible  with  the  means 
stage  coach  or  street  car  might  not  employed  in  his  carriage,  will  be  ex- 
be  all  that  would  required  of  the  acted. 

steam  car  or  the  steamboat  proprie-        i  Indianapolis  R.  E.  v.  Horst,   93 

tor,  because  the  same  degree  of  care  U.  S.  291. 

is  not  necessary  for  the  safety  of  the       2  TuUer  v.  Talbot,  23  111.  357 ;  Pitts-' 

passenger  in  the  conveyance  by  ani-  burg,  etc.  R.  R  u  Thompson,  56  id. 

mal  power  as  when  it  is  "  by  the  dan-  138 ;  Dunn  v.  The  Eaiboad,  58  Me; 

gerous  agency  of  steam."     But  no  187. 
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necessarily  be  so  regarded  as  to  another  of  greater  bulk  and 
less  value,^  so  the  passenger  carrier  must  increase  his  vigilance 
when  he  employs  an  agent,  the  careless  management  of  which 
may  be  attended  with  disastrous  consequences  to  his  passen- 
gers, or  when  the  liability  to  accidents  is  increased,  by  the 
speed  of  the  carriage,  or  the  difficulties  of  the  highway  upon 
which  he  travels.  That  which  would  be  gross  negligence  at 
one  time,  or  at  one  stage  of  the  journey,  might  not  bQ  so  at 
another,  and  neglect  of  precautions  which  would  evince  reck- 
lessness in  the  running  of  a  railroad  train  might  be  consistent 
with  a  due  degree  of  care  in  the  driving  of  a  mail-coach  or  an 
omnibus.  And  it  has  been  accordingly  repeatedly  held  that 
carriers  of  passengers  by  steamboats  and  railways  will  be  re- 
quired to  exercise,  if  possible,  even  more  exact  skill,  care  and 
diligence  than  carriers  by  other  modes  of  conveyance.  In  the 
language  of  Grier,  J.,  in  The  Philadelphia  &  Beading  Kailroad 
•u.  Derby,-  "  when  carriers  undertake  to  convey  persons  by 
the  powerful  but  dangerous  agency  of  steam,  public  poUcy 
and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence.  And  whether  the  consideration  for  such 
transportation  be  pecuniary  or  otherwise,  the  personal  safety 
■of  the  passengers  should  not  be  left  to  the  sport  of  chance  or 
the  negligence  of  careless  agents.  Any  negligence  in  such 
cases  may  well  deserve  the  epithet  of  '  gross.' "  And  in  Hege- 
man  v.  The  Railroad  Corporation '  it  was  said  that  the  degree 
of  precaution,  care  and  skill  required  of  a  carrier  of  passen- 
gers by  stage-coaches  in  detecting  imperfections  in  the  ve- 
hicles used  by  them  is  no  test  of  that  which  should  be  required 
of  those  engaged  in  transporting  persons  at  a  high  rate  of 
speed  by  the  agency  of  steam  power  upon  a  railway.* 

§  504.  Hislcs  wMcli  the  carrier  talces  upon  Mmself —  Ca/rrier 
not  liable  for  mere  accidents  or  casualties  which  human  pru- 
dence could  not  foresee. —  But  with  whatever  stringency  the 
rule  is  laid  down  as  to  the  degree  of  care  and  vigilance  which 
the  carrier  must  use  for  the  security  of  his  passenger,  there  are 
still,  so  long  as  he  is  not  a  warrantor  of  his  safety,  which  he 
can  only  become  by  contract,  certain  risks  which  are  incurred 

» Story  on  Bail.  §  15.  *  And  see  Carroll  v.  The  Railroad, 

2 14  How.  468, 486.  58  N.  Y.  136. 

'  13  N.  Y.  9. 
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by  the  passenger,  and  for  which  the  carrier  is  not  responsible^ 
These  are  the  casualties  which  human  sagacity  cannot  foresee, 
and  against  which  the  utmost  prudence  cannot  guard.  When 
he  travels  upon  a  ship,  whether  navigated  by  sails  or  by  steam, 
or  in  a  coach  or  railroad  car,  or  upon  any  public  conveyance, 
he  expects  to  take,  and  does  take,  upon  himself  the  hazards  of 
such  accidents  as  may  accrue  to  him  without  any  want  of 
care  or  diligence  on  the  part  of  the  carrier.  The  risk  of  these 
the  passenger  must  take  upon  hinlself.  As  said  by  the  learned 
jijdge  in  McKinney  v.  l^eii :  ^  "  We  are  surrounded  with  dan- 
gers at  home  and  abroad,  and  they  are  greater  when  we  travel 
than  while  we  remain  stationary.  In  some  modes  of  travel- 
ing these  dangers  are  greater  than  in  others.  They  may  be 
greater  on  water  than  on  land ;  on  a  fast  line  of  stages  than 
on  a  slow  one.  And  every  pa,ssenger  must  make  up  his  mind 
to  meet  the  risks  incident  to  the  mode  of  travel  he  adopts, 
which  cannot  be  avoided  by  the  utmost  degree  of  care  and 
skill  in  the  preparation  and  management  of  the  means  of  con- 
veyance. -  This  is  the  only  guaranty  given  by  the  proprietor 
of  the  line."  ^ 

Thus  in  a  case '  several  times  before  the  court  it  appeared 
that  the  plaintiff  was  a  passenger  on  board  defendant's  steam- 

1 1  McLean,  540.  street  car.    Farley  v.  Traction  Co., 

2  Where  a  passenger  knowingly  ac-  133  Penn.  St.  58. 

cepts  carriage  over  a  new  road  not  3  Cleveland  v.  Steamboat  Co.,   86 

yet  open  for  trafSc  and  over  wliich  N.  Y.  306,  89  N.  Y.  637,  135  N.  Y. 

passenger  ti-ains  are  not  yet  running,  399. 

he  must  be  deemed  to  accept  the  So  the  carrier  was  held  not  liable 

risks  incident  to  riding  upon  such  a  where  a  passenger,  riding  upon  the 

road.    San  Antonio,  etc.  R'y  Co.  v.  step    of   an   open    street   car,    was 

Robinson,  —  Tex.  — ,  15  S.  W.  Rep.  knocked  off  by  a  passing  car  and  in- 

584.  jured.    The  negligence  complained 

The  carrier  is  not  liable  where  a  of  was  in  not  having  niore  space  be- 

passenger,  without  fault  of  the  car-  tween  the  tracks,  but  it  appearing 

rier,  walks  off  a  car  platform  while  that  the  same  space  had  been  adopted 

file  car  is  not  in  motion  (Railroad  Co.  for  more  than  twenty  years  and  that 

V.  Trotter,  60  Miss.  448) ;  nor  where  a  thousands  of  passengers  had  ridden 

passenger  is  injured  by  the  carrier's  in  the  same  location  without  injury, 

servant  who  accidentally  falls  against  the  court  held  to  bean  accident  not 

him  (Skinner  v.  Railroad  Co.,  39  Fed.  reasonably  to  be  apprehended  Craig- 

Bep.  188) ;  nor  where  a  passenger  ac-  head  v.  Railroad  Co.,  128  N.  Y.  391,  35 

cidentally  stumbles  over  the  sheath-  N.  E.  Rep.  387. 
ing  covering  the  wheels  of  an  open 

571 


§  505.]  THE   LAW   OF   OAEEIEES. 

boat.  Jnst  as  the  boat  was  leaving  the  dock  and  as  the  gang- 
way was  being  replaced  and  the  gates  closed,  a  man  on  board 
started  to  leave  the  boat  and  jumped  into  the  water.  The  cry 
of  "man  overboard"  was  raised  and  the  other  passengers 
rushed  to  that  side  of  the  boat,  and  in  the  rush  plaintiff  was 
crowded  overboard  into  the  water,  through  the  gateway  which 
had  not  yet  been  closed.  On  the  last  appeal  the  court,  by 
Peckham,  J.,  said :  "  To  say  that  the  boat  should  not  have 
been  allowed  to  move  a  foot  from  the  dock  until  this  gate  had 
been  Securely  fastened  and  the  rail  and  stanchions  placed  in 
position  is  to  decide  the  matter  in'  view  of  the  facts  which 
subsequently  occurred  and  not  from  the  circumstances  exist- 
ing prior  thereto.  It  was  an  accident  which  could  not,  as  I 
think,  have  been  reasonably  anticipated.  The  attempt  of  a 
belated  man  to  jump  from  the  boat  to  the  wharf  immediately 
after  the  starting  of  the  boat,  his  failure  to  reach  the  dock  and 
his  consequent  falling  into  the  water,  the  cry  of  '  man  over- 
board,' the  instantaneous  rush  of  a  crowd  of  ordinary  passen- 
gers towards  the  side  of  the  boat  whence  the  cry  proceeded, 
and  the  shoving  of  the  plaintiff  overboard,  altogether  form 
such  an  extraordinary  and  therefore  unheard  of  combination 
o^  circumstances  that  the  failure  to  foresee  their  possibility 
and  to  guard  against  their  happening  cannot  in  any  fair  or 
proper  view  of  the  subjeot.be  called  negligence." 

2.  Dul/y  as  to  Tneans  of  conveyance. 

§  505.  Ca/rrier^s  responsibility  for  the  safety  of  Ms  means  of 
conveyance. —  It  is  the  duty  of  all  public  carriers,  whether  car- 
riers of  goods  or  passengers,  or  both,  to  provide  themselves 
with  suitable  and  sufficient  means  to  carry  according  to  their 
professions ;  and  so  far  as  they  undertake,  as  common  carriers 
of  goods,  their  obligation,  unless  modified  by  contract,  is  abso- 
lute that  the  vehicles  or  other  means  by  which  the  transpor- 
tation is  effected  shall  be,  faultless.  They  warrant  the  safety 
of  the  goods,  in  other  words,  against  all  imperfections,  known 
or  unknown,  hidden  or  patent,  in  the  instruments  by  which 
they  undertake  to  make  the  conveyance,  and  no  excuse  will  be 
heard  from  them  that  ■  the  loss  or  injury  was  occasioned  by 
such  imperfections,  no  matter  to  \Yhat  attributable,  unless  it 
be  the  act  of  God  or  of  the  public  enemy,  the  fault  of  the 
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shipper  himself,  or  some  inherent  defect  in  the  goods.  The 
safety  or  sufficiency,  therefore,  of  means  of  transportation  em- 
ployed by  the  carrier  of  goods  is  a  matter  of  more  concern  to 
the  carrier  himself  than  to  the  owner  of  the  goods,  unless  the 
carrier  has,  by  contract,  protected  himself  against  such  risks. 
But  when  the  passenger  intrusts  himself  to  the  carrier,  it  be- 
comes a  matter  of  vital  concern  to  him  that  the  vehicle  by 
which  he  is  to  be  carried  shall  be  safe  in  every  particular  so 
far  as  it  can  be  made  so  by  human  skill.  As  the  liability  of 
the  carrier  to  the  passenger  depends  entirely  upon  the  ques- 
tion of  negligence  and  not  upon  any  warranty  of  safety  as  in 
the  case  of  goods,  the  only  legitimate  inquiry,  when  he  has 
sustained  an  injury  .from  the  insecurity  or  imperfection  of  the 
means  by  which  he  is  being  carried,  is  whether  the  carrier 
has  exercised  that  degree  of  care  and  diligence  which  the  law 
requires  of  him,  and  the  inquiry  into  such  care  and  diligence 
must,  of  course,  be  extended  to  the  instrument  or  means  by 
which  the  carrier  has  undertaken  to  transport  him.  If  this 
should  be  shown  to  have  been  unsafe  or  insufficient  from  pal- 
pable or  easily  discovered  imperfections,  there  could  be  no 
doubt  that  the  carrier  had  been  guilty  of  culpable  negligence 
which  would  make  him  liable  to  the  passenger.  But  if  such 
defects  were  unknown  to  the  carrier,  and  could  not  have  been 
discovered  without  a  skilful  inspection,  would  the  carrier  be 
chargeable  with  negligence?  And  if  so,  what  degree  of  skiR 
must  be  applied  or  required  in  the  examination,  without  a 
discovery  of  the  defect,  in  order  to  exonerate  him  from  the 
charge? 

§  506.  8ame  subject  —  Liability  for  latent  defects. —  It  is  ad- 
mitted on  all  hands  that  the  carrier  does  not  warrant  the 
safety  of  the  passenger.  The  reasons  for  this  are  plain  and 
have  already  been  stated.  The  question,  however,  whether  he 
warrants  the  perfection  of  his  vehicle  and  its  appointments 
has  been  sometimes  reigarded  in  a  different  light,  and  the  a,n- 
swer  to  it  depends,  by  no  means,  upon  the  same  reasons. 
Many  cases  have  turned  upon  its  decision.    In  Ingalls  v.  Bills ' 

'  9  Met  1.  safety  of  its  passengers,  it  is  bound  to 

In  Palmer  v.  Canal  Co.,  130  N.  Y.    use  a  high  degree  of  skill  and  -yigi- 

WO,  it  is  said:    "While  a  railroad    lance   to   guard   against    accidents 

company  is  npt  an  insurer  of  the    which  may  be  attended  with  injuri- 
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the  injury  arose  from  a  hidden  defect,  which  could  not  be  dis- 
covered by  the  most  careful  and  thorough  examination,  being 
a  small  flaw  in  the  interior  of  an  iron  axletree  of  a  stage-coach, 
which  was  entirely  surrounded  by  sound  iron.  Hubbard,  J., 
after  a  very  thorough  and  able  review  of  the  English  cases 
which  were  supposed  to  throw  light  upon  the  subject,  an- 
nounced that  the  conclusion  to  which  the  court  had  come  was 
'■  that  carriers  of  passengers  for  hire  are  bound  to  use  the  ut- 
most care  and  diligence  in  the  providing  of  safe,  sufficient  and 
suitable  coaches,  harnesses,  horses  and  coachmen,  in  order  to 
prevent  those  injaries  which  human  care  and  foresight  can 
guard  agai"nst ;  and  that  if  an  accident  happens  from  a  defect 
in  the  coach  which  might  have  been  discovered  and  remedied 
upon  the  most  careful  and  thorough  examination  of  the  coach, 
such  accident  must  be  ascribed  to  negligence,  for  which  the 
owner  is  liable  in  case  of  injury  to  a  passenger  happening  by 
reason  of  such  accident.  On  the  other  hand,  where  the  acci- 
dent arises  from  a  hidden  and  internal  defect,  which  a  careful 
and  thorough  examination  would  not  disclose,  and  which  could 
not  be  guarded  against  by  the  exercise  of  a  sound  judgment 
and  the  most  vigilant  oversight,  then  the  proprietor  is  not 
hable  for  the  injury,  but  the  misfortune  must  be  borne  by  the 
sufferer  as  one  of  that  class  of  injuries  for  which  the  law  can 
afford  no  redress  in  the  form  of  a  pecuniary  recompense." 

§  507.  Same  subject. —  This  may  be  considered  the  leading 
American  case  upon  the  question  of  the  extent  of  the  liabihty 
of  the  passenger  carrier  for  latent  defects  in  his  vehicles,  and 

ous  consequences  to  them.  This  duty  v.  N.  Y.  C.  R  R  Co.,  18  id.  408 ;  Brown 

is  not  discharged  without  the  utmost  v.  N.  Y.  C.  R  R  Co.,  34  id.  404 ;  Cald- 

care    and  diligenoe   which   human  well  v.  N.  J.  S.  Co.,  47  id.  382 ;  Penn. 

prudence  and  foresight  will  suggest  Co.  v.  Roy,  102  U.  S.  451.    This  meas- 

to  secure  the  safety  of  its  passengers,  ure  of  responsibility  is  deemed  essen- 

And  this  vigilance  is  to  be  exercised  tial  to  the  proper  protection  of  passen- 

by  the  company  to  see  that  its  road,  gej-s,  who  must  necessarily  rely  wholly 

and  appliances  used  in  operating  it,  upon  the  precautionary  care  and  dU- 

are  and  remain  in  good  condition  and  igence  of  the  carrier  so  far  as  their 

free  from  defects ;  and  a  latent  defect  safety  depends  upon  the  condition  of 

which  will  relieve  it  from  responsi-  the  road  and  the  means  provided  for 

bility  is  such  only  as  no  reasonable  their  conveyance^" 

degree  of  human  skill  and  foresight  See,  also,  Wynn  v.  Eailroad  Co.,  14 

could  guard  against.    Hegeman   v.  N.  Y.  SuppL  173. 
Western  R  R  Co.,  13  N.  Y.  9 ;  Bowen 

574 


PASSENGER   OAEEIEES   GENEEALLT.  [§  508. 

the  measure  of  his  liability  therefor  as  thus  defined  is  now 
almost  universally  adopted,'  and  applied  to  carriers  of  passen- 
gers by  all  kinds  of  vessels  and  vehicles,  whether  propelled 
by  steam  power  or  not.^ 

§  508.  Same  subject  —  Tlie  English  rule. —  In  the  English 
courts,  the  same  question  continued  without  a  satisfactory  de- 
termination until  the  recent  case  of  Eeadbead  v.  The  Midland 
Eailway  Company.^  In  this  case  it  was  proven  that  the  acci- 
dent from  which  the  injury  resulted  to  the  passenger  had  been 
caused  by  the  giving  way  of  one  of  the  wheels  .of  the  car  in 
which  he  was  being  carried,  owing  to  a  defect  in  the  welding 
of  the  tire,  caused  by  an  air  bubble ;  that  the  defect  was  not 
discoverable  by  the  eye  or  the  ear ;  that  the  wheels  were  ex- 
amined during  the  journey  in  the  usual  way,  by  inspection 
and  sounding  them  with  a  hammer,  which  failed  to  reveal  the 
defect;  that  the  tire  of  the  wheelin  question  was  of  the  usual 
thickness ;  and  that  such  defects  might  exist  without  any  fault 
on  the  part  of  the  manufacturer.  The  judge  before  whom  the 
cause  first  came  instructed  the  jury  that  if  the  defect  in  the 
wheel  was  one  which  could  not  be  detected,  either  by  the  eye 
or  the  ear,  there  was  no  negligence  on  the  part  of^he  carrier; 

'Frinkn  Potter,  17  III  406;  Galena,  roadworthy  vehicles,  and  that  he 
etc.  E.  R  V.  Fay,  16  id.  558 ;  Mobile,  was  liable  to  the  passenger  for  in- 
eto.  E.  R  «.  Thomas,  42  Ala.  672 ;  juries  received  by  him  from  the 
Sawyer  v.  Railroad,  37  Mo.  340 ;  Ed-  breaking  of  an  axle  of  a  car,  al- 
wards  v.  Lord,  49  Me.  279 ;  Derwort  though  the  defect  couldx  not  have 
11.  Loomer,  21  Conn.  245;  Hall  v.  been  discovered  by  any  practicable 
Steamboat  Co.,  13  id.  819 ;  McKinney  mode  of  examination ;  and  the  case 
V.  Neil,  1  McLean,  540 ;  The  Nether-  of  Sharp  v.  Grey,  9  Bing.  457,  was  re- 
land,  14  Phila.  601 ;  Anthony  v.  Rail-  lied  upon  as  f  uUy  sustaining  the  posi- 
road  Co.,  27  Fed.  Rep.  724 ;  Carter  v.  tion.  But  the  rule  as  thus  laid  down 
Railway  Co.,  42  Fed.  Rep.  37 ;  Maury  is  said,  in  the  subsequent  case  of 
V.  Talmadge,  2  McLean,  157 ;  Peck  v.  McPadden  v.  The  Railroad,  '44  N.  Y. 
Neil, Sid.  22 ;  Farish  v. Reigle,  11  Gratt.  478,  in  the  same  court,  to  have  been 
697;  Stockton  v.  Frey,  4  Gill,  406;  a  departure  from  every  prior  decision 
Frink  v.  Coe,  4  G.  Greene  (Iowa),  555 ;  or  authority  to  be  found  in  the  books ; 
Curtiss  V.  The  Eaili^oad,  20  Barb.  282 ;  and  in  the  stUl  more  recent  case  of 
Holbrook  v.  The  I^ailroad,  16  id.  113 ;  CarroU  v.  The  Railroad,  58  N.  Y.  136, 
Palmer  v.  Canal  Co.,  120  N.  Y.  170.  it  is  said  that  "subsequent  cases  show 

2  In  Alden  v.  The  Railroad,  26  N.  Y.  that  it  was  not  the  intention  of  the 

103,  it  was,  however,  decided  by  the  court,  in  that  case,  to  depart  from 

court  of  appeals  of  New  York,  that  the  established  doctrine  on  the  sub- 

the  can-ier  is  bound,  absolutely  and  ject" 

irrespective  of  negligence,  to  provide       » L.  R  2  Q.  B.  413,  L.  R,  4  Q.  B.  379. 
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and  the  jury  found  for  the  defendant.  The  cause  was  taken 
to  the  court  of  queen's  bench,  in  which  it  was  held  that  upon 
these  facts  the  plaintiff  could  not  reoover.i  On  this  judgment, 
error  was  brought  to  the  court  of  exchequer  chamber,  in  which 
the  case  was  carefully  considered.  A  number  of  English  cases 
were  cited  and  relied  upon  for  the  plaintiff,  and  especially  that 
of  Sharp  v.  Grey,^  which  it  was  urged  had  settled  the  Jaw  in 
England  in  favor  of  the  absolute  liability  of  the  passenger 


iln  this  court,  Blackburn,  J.,  did 
not  entirely  concur  -with  the  other 
judges  in  regard  to  the  extent  of  the 
obligation  of  the  carrier  to  provide 
vehicles  absolutely  safe,  though  he 
did  not  dissent  from  the  judgment  of 
the  court.  The  concluding  portion 
of  his  opinion  is  as  follows : 

"  I  have  only  to  add  that  I  dO  not 
thint  that  the  duty  to  supply  a  sea- 
worthy ship  or  a  sufficient  vehicle  by 
land  is  equivalent  to  a  duty  to  supply 
one  perfect,  and  such  as  never  can, 
without  some  extraordinary  peril, 
break  down ;  which  would  have  the 
effect  of  making  the  carrier  an  in- 
surer against  flU  losses  arising  from, 
any  failure  in  the  vehicle,  which 
cannot  be  shown  to  arise  from  some 
unusual  accident. 

"  I  had  occasion  iu  Burges  v.  "Wick- 
ham,  3  B.  &  S.  669,  693  (E.  C.  L.  R 
voL  113),  to  consider  what  was  the 
meaning  of  the  term  '  seaworthy,'  as 
applied  to  a  ship ;  and  1  see  no  rea- 
son to  change  the  opinion  which  I 
then  expressed,  that  it  meant  no 
more  than  that  degree  of  fitness 
which  it  would  be  usual  and  prudent 
to  require  at  the  commencement  of 
the  adventui'e ;  and  applying  a  simi- 
Jar  principle  to  a  land  journey,  I 
agree  with  what  I  understand  to 
have  been  the  direction  of  Erie,  C.  J., 
in  Ford  v.  London  &  Southwestern 
Eallway  Company,  3  F.  &  F.  780, 
that  the  railway  company  are  not 
bound  to  have  a  carriage  made  in 


the  best  of  all  possible  ways,  but 
sufficiently  fulfilled  their  duty  by 
providing  a  carriage  such  as  was 
found  iu  practical  use  to  be  sufficient 
In  other  words,  I  luidorstand  the  obli- 
gation to  be,  to  furnish,  not  a  perfect 
vehicle,  but  one  reasonably  sufficient 
But  in  the  present  case  the  carriage 
was  not  such  as  to  be  reasonably  suffi- 
cient Had  the  parties  who  sent  it  out 
known  of  the  existence  of  this  defect 
in  the  tire,  there  would  have  been 
strong  ground  for  accusing  them  of 
manslaughter,  if  death  had  ensued. 
They  did  not  know  it,  and  could  not 
discover  it  until  the  tire  broke ;  and 
they  are  therefore  free  from  all 
moral  blame  or  criminal  responsi- 
bility. The  question  is,  therefore, 
distincfly  raised,  whether  the  obliga- 
tion of  the  carrier  of  passengers  to 
the  passenger  is  merely  to  take  every 
precaution  to  procure  a  vehicle  rea- 
sonably sufficient  for  the  service, 
whether  by  sea  or  by  land,  in  which 
case  the  direction  was  right;  or 
whether  it  is,  as  I  think,  an  absolute 
obligation,  at  liis  peril,  to  supply  one, 
or  be  responsible  for  any  damage  re- 
sulting from  a  defect 

"  Taking  the  view  of  the  law  which 
I  do,  I  think  the  rule  for  a  new  trial 
ought  to  be  made  absolute ;  but  the 
majority  of  the  court  being  of  a  dif- 
ferent opinion,  it  must  be  dis- 
charged." 

2  9Bing.  457. 
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barrier  for  a  defect  in  his  vehicle,  whether  known  or  discover- 
able or  not,  and  which  had  governed  at  least  one  of  the  de- 
cisions of  the  highest  court  of  New  York,  to  the  same  effect.* 
But  the  court,  after  a  critical  and  thorough  review  of  all  the 
cases,  somewhat  in  the  same  manner  in  which  it  ha,d  been 
made  by  Hubbard,  J.,  in  Ingalls  v.  Bills,  nearly  twenty  years 
before,  arrived  at  the  same  conclusion  and  settled  the  law 
upon  this  question  for  England  in  the  same  manner  in  which 
it  had  been  held  by  the  majority  of  the  American  courts. 
The  established  law  in  both  countries  may,  therefore,  be  now 
stated  to  be  that,  while  a  carrier  of  passengers  is  bound  to  use 
the  utmost  care  and  skiU  in  everything  that  concerns  the 
safety  of  the  passenger,  he  will  not  be  responsible  for  injuries 
arising  from  latent  defects  in  his  vehicles  or  machinery,  which 
no  human  care  or  skiU  could  have  either  detected  or  prevented ; 
or  in  other  "words,  that,  while  it  is  his  duty  to  apply  every 
known  and  practicable  test  for  the  discovery  of  defects  and 
imperfections  in  the  vehicles  and  machinery  which  he  employs 
for  the  transportation  of  passengers,  he  does  not  warrant  that 
they  are  free  from  such  defects  and  imperfections,  and  if  it 
appear  that  such  defects  actually  existed,  but  were  undiscover- 
able  by  such  tests,  he  wrill  not  be  held  liable  to  the  passenger 
for  an  injury  which  may  result  from  them. 

§  509.  BesponsibiMty  for  defects  in  vehicles  and  machi/nery 
attributable  to  the  fault  of  the  manufacturer. —  The  question 
has  been  raised  whether  the  carrier  is  responsible  for  defects 
in  his  vehicle  which  are  attributable  to  the  fault  of  the  man- 
ufacturer, and  which  might  have  been  discovered  by  him  by 
the  application  of  tests  known  to  skilful  manufacturers,  and 
which  should  have  been  applied  by  him  before  turning  out 
the  vehicle  to  the  carrier.  This  question  was  long  since  an- 
swered in  the  affirmative  by  the  court  of  appeals  of  New 
York.  In  Hegeman  v.  The  Kailroad,^  the  plaintiff,  when 
traveling  on  the  road  of  the  company,  had  received  an  injury, 
occasioned  by  the  breaking  of  an  axle  of  the  car,  which,  it 
appeared,  was  cracked  when  it  left  the  hands  of  the  manu- 
facturer. The  defect  was,  however,  invisible,  and  could  not 
have  been  discovered  by  the  company  by  the  application  of 

'Alden  v.  The  R.  E.,  36  N.  Y.  103.  2  13  n.  Y.  9. 
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the  usual  tests  employed  by  such  companies;  but  could  have 
been  discovered  by  the  manufacturer  by  the  application  of  a 
simple  and  well  known  test  used  by  such  manufacturers.  The 
question  was,  whether  the  carrier  should  be  held  liable  for  the 
consequences  of  the  failure,  on  the  part  of  the  manufacturer, 
to  apply  this  test,  which  would  have  revealed  this  defect  and 
led  to  its  remedy,  and  it  was  held  that,  for  this  omissiot 
of  the  manufacturer,  the  company  became  responsible,  and 
that  the  plaintiff  was  entitled  to  recover.'  "  It  is  perfectly 
understood,"  said  Gardiner,  C.  J.,  who  delivered  the  opinion 
of  the  court,  "  that  latent  defects  may  exist,  undiscoverable 
by  the  most  vigilant  examination  when  the  fabric  is  com- 
pleted, from  which  the  most  serious  accidents  have  and  may 
occur.  It  is  also  well  known,  as  the  evidence  in  this  suit 
tended  to  prove,  and  the  jury  have  found,  tbat  a  simple  test 
(that  of  bending  the  iron  after  the  axle  was  formed,  and  be- 
fore it  was  connected  with  the  wheel)  existed,  by  which  it 
could  be  detected.  This  should  have  been  known  and  applied 
by  men  '  professing  skill  in  that  particular  business.'  It  was 
not  known,  or,  if  known,  was  not  applied  by  these  manufact- 
urers. It  was  not  used  by  the  defendants,  nor  did  they  in- 
quire whether  it  had  been  used  by  the  builders.  They  relied 
upon  an  external  examination,  which  they  were  bound  to  know 
would  not,  however  faithfully  prosecuted,  guard  their  passen- 
gers against  the  danger  arising  from  concealed  defects  in  the 
iron  of  the  axles,  or  in  the  manufacture  of  them.  For  this 
omission  of  duty,  or  want  of  skill,  the  learned  judge  held, 
and  I  think  correctly,  that  they  were  liable."  And  this  rule 
of  responsibility  on  the^  part  of  the  carrier  for  the  unskilful- 
ness  or  negligence  of  the  manufacturer  of  the  vehicles  or  ma- 
chinery which  he  employs  in  the  carriage  of  passengers  has 
been  treated  in  subsequent  cases  as  the  established  law  in  that 
state.^  But  whether  the  rule  would  be  applied  to  conveyances 
propelled  by  other  agencies  than  steam  is  left  uncertain. 

§  510.  Same  subject. —  The  same  view  of  the  question  was 
taken,  and  the  same  rule  was  applied,  by  the  supreme  court  of 
Tennessee,  in  the  case  of  The  Nashville  &  Chattanooga  Kail- 

iMarvinandDenio,JJ.,  dissenting,    pany,  47  N.  Y.  283;  Carroll  v.  The 
2  Caldwell  v.  The  Steamboat  Com-    Railroad,  58  id.  136. 

578 


PASSENGER   CAEEIEES    GENERALLY.        [§§  511,  512. 

road  V.  Elliott/  in  which  the  judge  below,  having  instructed 
the  jury  that  the  railway  company  was  bound  to  see  to  it  that 
their  engines  and  machinery  were  perfect  and  properly  con- 
structed according  to  the  present  state  of  the  art,  it  was  held 
that  there  was  no  error.  "  The  general  doctrine,"  said  McKin- 
ney,  J.,  "  is  that  in  proportion  to  the  importance  of  the  busi- 
ness and  the  perils  incident  to  it,  is  the  obligation  of  the  com- 
pany to  see  tjiat  the  engines  and  apparatus  are  suitable, 
suflSdent,  and  '  as  safe  as  care  and  skill  can  make  them.' " 

§  511.  8ame  subject. —  But  the  subject  was  subsequently  ex- 
amined by  Mcholson,  0.  J.,  in  the  case  of  The  Nashville  & 
Decatur  Kailroad  v.  Jones,^  and  the  law  as  applicable  to  the 
railway  carrier  of  passengers  was  thus  stated,  overruling  the 
preceding  case  upon  this  point :  "  The  legitimate  obligation 
imposed  upon  the  company  by  its  contract  with  a  passenger 
or  employee  is,  that  its  engine  and  apparatus  are  then  suitable, 
sufficient,  and  as  safe  as  care  and  skill  can  make  them,  and 
that  the  company  will  be  responsible  for  any  injury  resulting 
from  defects  therein  which  might  have  been  discovered  by  the 
company  or  its  agents,  by  the  proper  care  and  skill  in  the  ap- 
plication of  the  ordinary  and  approved  tests.  If  the  defects 
are  such  that  they  could  not  be  discovered  by  the  company  or 
its  agents  after  a  careful  and  skilful  application  of  the  ordi- 
nary and  approved  tests,  then  the  company  cannot  be  held  re- 
sponsible, although  it  may  appear  that  the  defects  might  have 
been  discovered  by  the  manufacturers  by  applying  the  proper 
tests.  "We  hold  it  unreasonable  to  assume  that  the  company 
not  only  contracts  to  be  responsible  for  its  own  negligence, 
but  also  for  that  of  the  manufacturers." 

§  512.  Same  subject —  Ca/rrier  responsible  to  passenger  for 
negligence  of  manufactwrer. —  But  notwithstanding  what  may 
be  said  in  some  of  the  cages,  the  better  opinion  and  the  de- 
cidedweight  of  authority  is  in  favor  of  the  position  that,  so 
far  as  the  passenger  is  concerned,  the  carrier  is  responsible  for 
the  negligence  of  the  manufacturer.  The  passenger  pays  for 
his  carriage  in  a  safe  vehicle ;  and  it  is  not  only  the  duty  of 
the  carrier  to  employ  skilful  and  careful  manufacturers  of  such 
vehicles  and  machinery  as  he  proposes  to  use,  but  even  when 

'1  Cold.  611.  2  9Heisk.  37. 
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he  has  done  this,  if  it  should  appear  that  such  manufacturers 
have  been  negligent  and  have  failed  to  apply  such  tests  as 
prudence  would  dictate  to  ascertain  the  soundness  of  their 
work,  and  if  an  injury  result  from  a  defect  which  might  have 
been  discovered  by  such  tests,  the  passenger  may  claim  com- 
pensation from  the  carrier,  who  in  his  turn  must  resort  for  in- 
demnity to  the  manufacturer.  The  carrier  would  certainly  be 
liable  for  the  negligence  if  he  were  his  own  manufacturer,  and 
if  he  employs  another  to  manufacture  for  him,  that  other  be- 
comes his  employee  for  the  purpose,  and  the  rule  of  respondeat 
superior  applies,  as  it  does  in  many  such  cases,  not  concerning 
the  carrier,  but  depending  upon  the- same  principle.  As  where 
one  causes  a  building  to  be  erected,  into  which  he  invites  the 
public  to  come  to  witness  an  exhibition,  for  which  he  requires 
them  to  pay,  and  the  building  falls  and  injures  those  who  are 
in  it,  from  some  defect  which  might  have  been  seen  or  discov- 
ered and  remedied  by  due  care  on  the  part  of  the  builder,  the 
owner  is  liable,  because  the  imphed  contract  in  such  a  case  is 
that  of  a  warranty,  not  only  ©f  due  care  on  the  part  of  him- 
self and  his  servants,  but  also  of  due  care  on  the  part  of  the 
contractor  who  constructed  the  building;  and  whether  the 
owner  himself  knew  or  could  have  known  of  any  defect  in 
the  building  can  make  no  difference.  Such  was  the  case  of 
Francis  v.  Cockrell,'  where  the  defendant  had  erected  a  grand- 
stand to  enable  persons  who  paid  for  seats  to  witness  a  steeple- 
chase. The  stand  fell  and  injured  the  plaintiff ;  and  although 
it  was  shown  that  the  defendant  had  employed  a  competent 
builder,  and  was  not  himself  aware  of  any  defect  in  the  stand, 
he  was  held  liable  for  the  injury.  And  the  learned  judge,  in 
likening  the  case  of  the  defendant  to  that  of  the  carrier  of 
passengers,  used  the  following  language:  "In  the  ordinary 
course  of  things,  the  passenger  does  not  know  whether  the 
carrier  has  himself  manufactured  his  means  of  conveyance  or 
has  employed  someone  else  for  its  manufacture.  If  the  carrier 
has  contracted  with  some  one  else,  the  passenger  does  not 
usually  know  who  that  person  is,  and  in  no  case  has  he  any 
share  in  the  selection.  The  liability  of  the  manufacturer  must 
depend  on  the  terms  of  the  contract  between  him  and  the 

iLr  5  Q.B.  184 
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carrier,  of  which  the  passenger  has  no  knowledge  and  over 
which  he  can  have  no  control,  while  the  carrier  can  introduce 
what  stipulations  and  take  what  securities  he  may  think  proper. 
For  the  injury  resulting  to  the  carrier  himself  by  the  manu- 
facturer's want  of  care  the  carrier  has  a  remedy  against  the 
manufacturer ;  but  the  passenger  has  no  remedy  against  the 
manufacturer  for  damage  arising  from  a  mere  breach  of  con- 
tract with  the  carrier.^  Unless,  therefore,  the  presumed  in- 
tention of  the  parties  be  that  the  passenger  should,  in  the 
event  of  his  being  injured  by  the  breach  of  the  manufacturer's 
contract,  of  which  he  has  no  knowledge,  be  without  remedy, 
the  only  way  in  which  effect  can  be  given  to  a  different  in- 
tention is  by  supposing  that  the  carrier  is  to  be  responsible 
to  the  passenger,  and  to  look  for  his  indemnity  to  the  person 
whom  he  selected  and  whose  breach  of  contract  has  caused 
the  mischief."  And  this  view  of  the  carrier's  liability  for  the 
carelessness  of  the  manufacturer  is  sustained  by  a  number  of 
cases,  both  English  and  American.^ 

§  512a.  Same  siibject —  8ame  rule  applies  to  iridges. —  The 
same  rule  applies  also  to  the  railway  carrier's  responsibility 
for  the  bridges  constructed  or  caused  to  be  constructed  by  it 
along  its  line.  It  is  not  enough  to  show  that  it  contracted 
with  a  reputable  manufacturer  or  obtained  the  materials  from 
such  a  manufacturer.'  "  The  dutyof  a  raUroad  company  en- 
gaged in  carrying  passengers,"  it  is  said  in  a  recent  case,*  "is 

iLongmeld  v.  Holliday,   6  Exch.  road,  5  Ind.  340;  Meier  v.  The  Eail- 

Tei.  road,  64  Penn.  St  225 ;  ManSer  v.  The 

2  CaldweU  v.  The  Steamboat  Co.,  56  Railway  Co..  3  L.  T.  (N.  S.)  585 ;  Pitts- 
Barb.  425,  47  N.  Y.  282 ;  Hegeman  v.  burg,  etc.  R  R  v.  Nelson,  51  Ind.  150 ; 
The  E.  R.  Corporation,  13  N.  Y.  9 ;  Illinois  Cent.  R  R  v.  PhiUips,  49  111. 
McPaddeu  v.  The  Railroad,  44  N.  Y.  234 ;  Pendleton  v.  Kinsley,  3  Clifford, 
«8;  Bissell  v.  The  Railroad,  25  id.  416;  Toledo,  etc.  R'y  Co.  v.  Beggs,  85 
^3 ;  Curtis  V.  The  Railroad,  18  id.  534 ;  DL  80. 

CaiToU  V.  The  RaUroad,  58  id.  126 ;  '  Grote  v.    Railway  Co.,  2  Exch. 

Grote  V.  The  Railway  Co.,  2  Ex;ch.  251. 

251 ;  Pym  v.  The  Railway,  2  t'oster  *  Louisville,  etc.  R'y  Co.  v.  Snyder, 

&  Finlason,  619 ;  Brazier  v.  The  Poly-  117  Ind.  425,  citing  (as  illustrative  of 

technic  Institution,  1  id.  507 ;  Pike  v.  the  principle)  Manser  u  Railway  Co., 

The  Polytechnic  Institution,  id.  712 ;  3  L.  T.  (N.  S.)  585 ;  Texas,  etc.  R'y  Co.' 

Eeadhead  v.  The    Railway,  mpra;  v.  Suggs,  62  Tex.  323 ;  Stokes  v.  Rall- 

McGuire  v.  The  Golden  Gate,  1  McAl-  way  Co.,  2  F.  &  F.  691 ;  Robinson  v. 

lister,  104;  Gillenwater  v.  The  Rail-  Railroad  Co.,  9  Fed,  Rep.  877;  lUch- 
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not  always  discharged  by  purchasing  from  reputable  manu- 
facturers the  iron  rods  or  other  iron  work  used  in  the  con- 
struction of  its  bridges.  The  duty  of  the  company  is  not 
discharged  by  trusting,  without  inspecting  and  testing,  to  the 
reputation  of  the  manufacturers  and  the  external  appearance 
of  such  materials.  The  law  requires  that  before  the  lives  of 
passengers  are  trusted  to  the  safety  of  its  bridges,  the  com- 
pany shall"  carefully  and  skilf uUy  test  and  inspect  the  mate- 
rials it  uses  in  such  structures.  This  duty  of  inspection  does 
not  end  when  the  materials  are  put  in  place,  but  continues 
during  their  use,  for  the  company  is  bound  to  test  them  from 
time  to  time  to  ascertain  whether  they  are  being  impaired  by 
use  or  exposure  to  the  elements." 

§  513.  Where  the  injury  results  from  the  contributory  negli- 
gence of  another. —  "While  it  may  be  seemingly  unjust  to  fix 
the  liability  upon  the  carrier  in  such  cases,  where  he  has  em- 
ployed a  skilful  manufacturer,  and  is  in  entire  ignorance  of 
the  defect  in  his  means  of  conveyance,  the  blame  for  which 
belongs  to  the  manufacturer,  the  rules  of  law,  especially 
where  human  life  is  at  stake,  must  not  be  made  to  yield  to 
apparent  oases  of  hardship.  Accordingly  it  has  been  held 
that  the  carrier  of  passengers  will  not  be  excused,  even  when 
the  injury  has  arisen  from  the  negligence  of  some  third  per- 
son, between  whom  and  the  carrier  no  relation  whatever  ex- 
ists, if  the  negligence  of  the  carrier  has  to  any  extent  con- 
curred in  causing  the  injury.  Thus  in  Eaton  v.  The  Railroad,' 
where  the  plaintiff  sued  the  defendants  as  carriers  of  pas- 
sengers for  injuries  sustained  by  him,  the  defense  was  that  the 
accident  was  caused  by  another  train,  over  which  the  defend- 
ants had  no  control,  running  into  that  in  which  the  plaintifi 
was  being  carried,  through  the  concurring  negligence  of  an- 
other; but  the  court  decided  that  this  was  no  defense.  "At 
the  time  of  the  injury  complained  of,"  said  Colt,  J.,  "  the  re- 
lation of  passenger  and  carrier  existed  by  contract  between 
the  plaintiff  and  the  defendants ;  they  had  received  the  plaint- 
iff upon  their  cars,  and  were  bound  to  the  exercise  of  all  that 

ardson «.  Railway  Co.,  L.  E.  10  C.   P.    414;   Hegeman  v.  Railroad  Co.,  13 
486,  1  C.  P.  Div.  343;  Ingalls  v.  Bills,    N.  Y.  9;  Alden  v.  Railroad  Ca,  26 
9  Mete.  1 ;  Funk  v.  Potter,  17  Dl.  406 ;    N.  Y.  103. 
Breinner  v.  'Williams,   1   Car.   &  P.        1 11  Allen,  500. 
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care  and  caution,  which  the  relation  imposes.  .  .  .  And  it 
is  no  answer  to  an  action  by  a  passenger  against  a  carrier, 
that  the  negligence  or  the  trespass  of  a  third  party  contributed 
to  the  injury." 

§  Sl4.,  Liability  of  railway  carrier  ha/ving  running  powers 
over  other  road. —  It  has  also  been  determined  that  a  railway 
carrier  who  has  running  powers  over  the  line,  or  any  portion 
of  the  line,  of  another  company,  is  responsible  to  its  own  pas- 
sengers for  injuries  sustained  by  them  through  negligence  ^in 
the  management  of  the  latter  road,  although  the  company 
carrying  the  passenger  had  no  control  over  the  road  in  fault, 
and  was  not,  in  other  respects,  responsible  for  its  manage- 
ment. In  other  words,  where  a  railway  company  contracts 
with  a  passenger  to  carry  him  from  one  terminus  to  another, 
and  on  the  journey  its  train  has  to  pass  over  the  line  of  an- 
other railway  company,  the  company  making  the  contract  for 
the  carriage  and  issuing  its  ticket  to  the  passenger  incurs  the 
same  responsibility  as  it  would  do  if  the  entire  line  belonged 
to  it  and  was  under  its  control.  This  liability  grows  out  of 
the  implied  contract  in  every  such  case,  that  the  carrying 
company  takes  upon  itself  the  responsibility  of  due  care  and 
caution  on  the  part  of  all  the  agencies  which  it  employs  to 
effect  the  transportation  of  the  passenger ;  and  therefore  it  can 
make  no  difference  as  to  its  liability  what  the  nature  or  con- 
sideration of  the  contract  is  under  which  it  enjoys  the  right 
to  use  the  road ;  and  it  wiU  be  the  same  whether  the  arrange- 
ment be  made  with  such  other  road  upon  the  basis  of  a  divis- 
ion of  profits,  or  of  the  gross  receipts  in  a  specified  proportion, 
or  of  the  payment  of  certain  tolls,  or  of  a  mere  gratuitous 
license  by  the  other  company.  Nor  can  such  company  defend 
itself  against  the  claim  of  the  passenger  by  showing  that  it 
was  not  in  fault,  but  that  the  whole  blame  rested  upon  the 
company  whose  road  it  was  thus  using.^  The  same  rule  was 
apphed  where  the  track  of  the  carrier  ran  over  a  public  bridge.^ 

■  1  Great  Western  Eailway  v.  Blake,  40  HL  143 ;  Wyman  v.  The  Eailroad, 

7  a  &  N.  987 :  Buxton  v.  The  Eafl-  46  Me.  163 ;  NelsOn  v.  The  Railroad, 

way  Co.,  L.  E.  3  Q.  B.  549 ;  Thomas  ?6  Vt.  717 ;  Schopman  v.  The  Bail- 

■V.  The  Eailway,  L.  E.  5  Q.  B.  236;  road,  9  Cush.  24. 
Candea  n  Pennsylvania  R.  E.,  21  Wis.        2  Birmingham  v.  Eailroad  Co.,  14 

683;  Toledo,  etc.  R.  E  v.  Eumbold,  N.  Y.  SuppL  13. 
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§  515.  LiahiUty  of  co/rrier  for  safety  of  intermeMate  agencies 
employed. —  And  in  another  case,  involving  the  same  principle, 
where  a  carrier  by  water  was  permitted  to  use  a  hulk  which 
belonged  to  another,  for  the  embarkation  of  passengers  upon 
his  steamer,  it  was  held  that  he  was  liable  to  a  passenger  for 
an  injury  sustained  by  him  in  falling  through  a  hatchway 
upon  the  hulk  which  had  been  negligently  left  open ;  and  that 
the  question  whether  he  owned  or  had  any  control  over  the 
hulk,  or  had  any  hand  in  the  negligent  act,  was  wholly  imma- 
terial, inasmuch  as  he  used  the  hulk  as  a  means  for  the  em- 
barkation, which  was  a  part  of  the  carriage  of  his  passengers.' 
And  so  where  it  became  necessary  for  the  carrier  of  the  pas- 
senger by  stage-coach  to  cross  a  ferry  upon  his  journey,  and, 
by  the  negligence  of  the  ferry  company,  an  accident  occurred 
by  which  the  passenger  lost  his  life,  it  was  held  that  the  car- 
rier was  liable,  being  responsible  for  the  management  of  the 
ferry  under  his  contract  with  the  passenger,  and  for  his  safe 
passage  across  it.^ 

So  it  is  immaterial  whether  the  carrier  owns  the  vehicle 
which  he  uses  or  not,  if  the  passenger  is  received  in  it  for 
carriage.' 

§  515a.  Liability  for  injury  caused  hy  concurrent  action  of 
two  carriers. —  Where  the  injury  is  caused  by  the  concurrent 
wrongful  acts  or  omissions  of  two  parties,  all  tending  to  pro- 
duce the  one  resulting  event  complained  of — as  where  a  pas- 
senger is  injured  by  a  collision  between  the  trains  of  different 
carriers  upon  the  same  track  —  an  action  against  them  sever- 
ally or  jointly  is  maintainable,  although  there  was  no  concert 
of  action  or  common  purpose  between  them.*  So  where  a 
carrier  is  sought  to  be  held  responsible  for  not  furnishing  safe 

1  John  V.  Bacon,  L.  E.  5  C.  P.  437.  v.  The  Eaih-oad,  39  N.  R  9.    The  law 

And  see  Williams  i;.  Vanderbilt,  38  was  held  otherwise,  however,  by  Red- 

N.  Y.  317 ;  Hart  v.  The  Eaih-oad,  8  id.  field,  J.,  in  Sprague  v.  Smith,  29  Vt 

37 ;  McElroy  v.  The  Railroad,  4  Gush.  431,  when  the  carrying  company  was 

400 ;  Peters  v.  Eylands,  30  Penn.  St.  not  in  fault 

497 ;  Bostwiok  v.  Champion,  11  Wend.  2  McLean  v.  Burbank,  11  Minn.  377. 

571;  18  id.  175;  Weed  v.  The  RaD-  'Hannibal,  etc.  R.  Ca  w  Mai-tin, 

road,  19  id.  534;  Schopman  v.  The  111111.319. 

Railway  Co.,  9  Cush.  34 ;  Railway  Co.  *  Flahei-ty  v.  Railway  Co.,  39  Minn. 

V.  Barron,  5  Wall  90;  Nashville,  etc.  328;   Colegrove  v.  Railroad  Co.,  20> 

R.  R.  u  Carroll,  6  Heisk.  347 ;  Muroh  N.  Y.  493 ;  Cuddy  v.  Horn,  46  Mich. 
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stational  accommodations,  it  is  no  defense  that  the  station  is 
used  conjointly  with  another  company,  also  in  fault.' 

§  5155.  Liability  of  railroad  compamy  for  acts  of  lessees,  etc. 
A  railroad  company  cannot,  without  legislative  authority, 
divest  itself  of  its  duties  to  the  public  as  a  carrier,  or  delegate 
their  performance  to  another,  in  such  manner  as  to  relieve  it- 
self of  responsibility  for  their  proper  fulfillment.^  "Where, 
therefore,  the  company,  without  such  authorized  exemption, 
has  leased  its  road  to  another,'  or  turns  it  over  to  be  operated 
loi^a  limited  period  by  a  construction  company,*  or  conveys  it 
to  trustees  selected  by  itself,'  or  otherwise  delegates  the  per- 
formance of  its  duties  to  another,  even  to  the  state,^  it  will  be 
liable  to  passengers  for  injuries  received  from  its  own  failure 
to  keep  the  road  and  its  appurtenances  in  proper  condition,^ 
or  through  the  negligence  of  such  other,^  though  the  latter 
may  be  also  hable  severally  or  jointly.' 

An  authorized  lease,  however,  not  otherwise  providing,  will 
absolve  the  lessor  from  the  torts  of  the  lessee  resulting  from 
the  negligent  operation  and  handling  of  its  trains  and  the 
general  management  of  the  leased  road  over  which  the  lessor 
has  no  control." 

596;  Tompkins  v.  Railroad  Co.,  66  7  Nugent  v.  Railroad   Co.,  supra; 

Cal.  163 ;  Central  Pass.  R'y  Co.  v.  St.  Louis,  etc.  R'y  Co.  v.  Carl,  28  Kan. 

Kuhn,  86  Ky.  578 ;  Union  R'y  Co.  v.  622 ;  Augusta,  etc.  R  Co.  v.  Killian, 

Shacklett,  19  111.  App.  145;  Holzab  78  Ga.  749. 

V.  Eaflroad  Co.,  38  La.  Ann.  185.  ^  Nugent  v.  Railroad    Co.,  supra; 

•  Louisville,  etc.  R'y  Co.  v.  Lucas,  Singleton  v.  Railroad  Co.,  70  Ga.  464 ; 
119  Ind.  588.  Nelson  v.  Railroad  Co.,  26  Vt.  717; 

2  Nugent  V.  Railroad  Co.,  80  Me.  63 ;  Balsey  v.  Railroad  Co.,  —  IlL  — ,  6 

Thomas  v.  Railroad  Co.,  101  U.  S.  71 ;  W.  Rep.  469 ;  Pratt  v.  Railroad  Co., 

York,  etc.  R  Ca  v.  ■Winans,.17  How.  43  Me.  579 ;  Stearns  v.  Railroad  Co., 

30;   Pennsylvaiiia   Co.  v.  Railroad,  46  Me.  95 ;  Abbott  u  RaUroad  Co.,  80 

118  XJ.  S.  290 ;  Railroad  Co.  v.  Brown,  N.  Y.  27 ;  Maoon,  etc.  R  Co.  v.  Mayes, 

17  Wall.  450 ;   Gulf,  etc.  R  Co.  v.  49  Ga  355. 

Morris,  67  Tex.  693.  » Both    are   liable.    International, 

'  International,  etc.  R.  Co.  v.  Dun-  etc.  R  Co.  v.  Dunham,  68  Tex.  331 ; 

ham,  68  Tex.  331.  Ingersoll  v.  Railroad  Co.,  8  AUen, 

*  Chattanooga,  etc.  R  Co.  v.  Liddell,  438 ;  Davis  v.  Railroad  Co.;  131  Mass. 
-  Ga.  — ,  11  S.  E.  Rep.  853.  134. 

'NagleeuRaih;oadCo.,88  Va.707.       i"  Nugent   v.  Railroad  Co.,  mpra; 

^Littlejohn  v.  Railroad    Co.,    148    Mahoney  v.  Railroad  Co.,  63  Me.  68. 
Mass.  478,  citing  Peters  v.  Rylands,  30 
Pa.  St  497. 
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§§  &15c-516e.]  THE   LAW   OF   CAEBIEES. 

§  515o.  Liability  for  injury  caused  ly  article  lawfully  hrought 
into  car  iy  other  passenger. —  "Where  the  carrier,  as  a  railroad 
company,  has  provided  properly  constructed  vehicles  and  es- 
tablished reasonably  proper  rules  for  their  management,  it  can- 
not be  held  liable  for  the  highest  degree  of  care  and  prudence 
in  respect  of  thos^  things  which  one  passenger  may  lawfully 
bring  into  the  vehicle  and  from  which  an  injury  happens  to 
another  passenger,  but  from  which  such  an  injury  was  not 
reasonably  to  be  anticipated.  Thus  where  a  passenger  took 
into  a  railroad  car  with  him  a  wringer  and  placed  it  in  the 
parcel  rack  over  the'  seat,  from  which  it  fell  and  injured  an- 
other passenger,  it  was  held  that  the  railroad  company  was 
not  lia,ble,  unless  it  had  failed  to  use  reasonable  care.'  And 
the  same  rule  was  applied  where  one  passenger  stumbled  over 
a  basket  ^  or  satchel '  lawfully  brought  into  the  car  by  another 
passenger  but  left  in  the  aisle. 

§  516d.  Duty  of  carriers  to  supply  vehicles  with  necessary 
service  and  accommodations. —  The  duty  of  the  carrier  extends 
not  only  to  the  furnishing  of  safe  vehicles,  but  also  to  the 
supplying  them  with  such  accommodations  as  are  reasonably 
necessary  for  the  welfare  and  comfort  of  his  passengers.  This 
duty  would  undoubtedly  include  the  supplying  them  with 
seats  if  a  day-car  or  vehicle ;  with  proper  berths  if  a  sleeping- 
car  ;  with  warmth  in  cold  weather ;  with  light  at  night ;  with 
suitable  retiring  places ;  *  with  an  adequate  corps  of  servants,' 
and  the  like. 

§  515e.  Duty  in  respect  of  management  and  running  of 
trains  and  vehicles. —  Having  provided  suitable  vehicles  and 
proper  accommodations,  it  is  the  duty  of  the  carrier  to  exer- 

1  Mon-is  V.  Railroad  Co.,  106  N.  Y.  sin  Western,  etc.  E.  Co.  v.  Stanley, 
678.  61  Md.  266,  a  passenger  train  was 

2  Van  "Winkle  v.  Railroad  Co.,  46  going  through  a  tunnel  The  door  of 
Hun,  564  the  car  was  open  and  smoke  and 

3  Stimson  v.  Railway  Ca,  75  Wis.  cindera  blew  in.  There  was  no  serv- 
381.  ant  of  the  company  present  to  close 

<See  as  to  this,  Wood  v.  Railroad  the  door  or  look  after  the  comfort  of 

Co.,  —  Ga.  — ,  10  S.  E.  Rep.  967,  the  passengers.     A  passenger  went 

where  a  passenger  finding  the  water-  to  shut  the  door  and  in  doing  so  was 

closet  locked,  got  off  the  car  in  the  injured.     The   company  was  held 

night-time  without  warning,  and  fell  liable, 
through  a  bridge  on  which  the  train 
was  stopped. 
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cise  the  highest  degree  of  care  and  prudence  in  so  managing, 
operating  and  running  its  train  or  other  vehicles  as  to  prevent 
all  injuries  to  the  passenger  which  human  forethought  could 
aviert,  and  for  a  failure  so  to  do,  whereby  the  passenger  suffers 
injury,  the  carrier  will  be  liable  in  damages.^ 

Illustrations  of  this  liability  are  found  where  the  railway 
carrier  negligently  constructs  or  maintains  along  its  track  an 
object,  such  as  a  gate,  which  if  displaced  is  likely  to  collide 
with  trains; ^  whore  it  carelessly  leaves  a  car  occupied  by  pas- 
sengers in  a  position  where  it  is  likely  to  be  struck  by  passing 
trains ; '  where  it  negligently  stops  its  train  in  such  a  position 
that  a  passenger  who  leaves  the  train  will  be  injured ;  *  where 
it  carelessly  fails  to  light  or  guard  a  passage  which  it  uses  to 
transfer  passengers  from  one  train  to  another  in  case  of  a 
wreck ; '  where  a  carrier  by  steamboat  in  bringing  its  boat  to 
the  dock  negligently  uses  for  its  purposes  an  appliance  which 
is  likely  to  give  way  and  do  injury;''  where  a  carrier  by  rail- 
road so  negligently  couples  its  cars  together  that  they  separate 
and  injure  passengers ; '  where  the  managers  of  a  ferry-boat 
negligently  permit  her  to  come  with  such  force  against  the 
dock  as  to  throw  down  and  injure  passengers.'  The  mere 
rate  of  speed  is  not  imputable  as  negligence  so  long  as,  under 
all  the  circumstances,  it  does  not  increase  the  dangers  natu- 
rally incident  to  railway  travel,"  but  it  will  be  negligence 
where,  under  the  circumstances,  it  does  increase  such  dan- 
gers.'" 

1  White  u  Railroad  Co.,  136  Mass.  'Lent  v.  Railroad,  Co.,  64  N.  Y. 

331 ;  McElroy  v.  Railroad  Co.,  4  Cush.  Super.  317,  120  N.  Y.  467 ;  Hannibal, 

400 ;  Warren  v.  Railroad  Co.,  8  Allen,  etc.  R.   Co.  v.  Martin,   111  lU.  219 ; 

227 ;  Eaton  v.  Railroad  Co.,  11  Allen,  Cotchett  v.  RaUway  Co.,  84  Ga.  687. 

500,  and  cases  cited  in  the  following  ^  Snelling  v.  Ferry  Co.,   13  N.  Y. 

notes.  Suppl.  398. 

''TyrreUu  Railroad  Co.,  Ill  Mass.  9  Indianapolis,  etc.  R'y  Co.  v.  HaU, 

546.                                     '  106  lU.  371. 

3  Fallow  V.  Kelly,  108  TT.  S.  288;  m  LonisviUe,  etc.  R'y  Co.  v.  Jones, 

Kellow  V.  Railway  Co.,  68  Iowa,  470.  108  Ind.  551.    See,  also,  Mitchell  v. 

*  Montgomery,  etc.  R.  Co.  v.  Bor-  Railroad  Co.,  —  Cal  — ,  25    Pac. 

ing,  51  Ga.  582.  Rep.  245. 

'  Vioksburgh,  etc.  R.  Co.  v.  Howe,  Same  rule  applies  to  vessels.    Clare 

53  Miss.  202.  v.  Steamship  Co.,  20  Fed.  Rep.  535. 

« Miller  V.  Steamship  Co.,  118  N.  Y. 
199. 
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§§  516,  517.]  THE    LAW   OF   CAEEIEES. 

3.  Duiy  as  to  stational  faciUties. 

§  516.  Duty  of  railway  carriers  in  respect  to  platforms,  ap- 
proaches and  station  accommodations. —  It  is  the  duty  of  rail- 
way companies  as  carriers  of  passengers  to  provide  platforms, 
waiting-rooms  and  other  reasonable  accommodations  for  such 
passengers,  at  the  stations  upon  such  road  at  which  they  are 
in  the  habit  of  taking  on  and  putting  off  passengers.'  Their 
public  profession  as  such  carriers  is  an  invitation  to  the  pub- 
lic to  enter  and  to  alight  front  their  cars  at  their  stations,  and  it 
has  been  held  that  they  must  not  only  provide  safe  platforms 
and  approaches  thereto,  but  that  they  are  bound  to' make  safe, 
for  all  persons  who  may  come  to  such  stations  in  order  to  be- 
cpme  their  passengers,  or  who  may  be  put  off  there  by  them, 
all  portions  of  their  station  grounds  reasonably  near  to  such 
platforms,  and  to  which  such  persons  may  be  likely  to  go ;  and 
for  not  having  provided  such  stational  accommodations  and 
safeguards,  railway  companies  have  frequently  been  held 
liable  for  injuries  to  such  persons.  Where,  for  instance,  one 
intending  to  become  a  passenger  found  such  accommodations 
as  a  station  so  disagreeable  that  she  undertook  to  enter  the 
cars  before  they  were  drawn  up  to  the  platform  from  which 
passengers  generally  entered  them,  and  by  reason  of  her  so 
doing  was  injured,  it  was  held  that  the  company  was  liable, 
notwithstanding  her  imprudence ;  Dillon,  C.  J.,  who  gave  the 
opinion  for  the  court,  saying  that  it  is  the  duty  of  railway  pas- 
senger carriers  to  provide  comfortable  rooms  for  the  accom- 
modation of  passengers  while  waiting  at  the  stations,  and  to 
enforce  such  regulations  in  regard  to  smoking  therein  as  to 
enable  persons  to  occupy  them  in  reasonable  comfort.' 

§  617.  Same  subject —  Liability  for  unsafe  platforms. —  So 
where  a  passenger,  while  standing  upon  a  platform  of  the 
road,  was  struck  and  killed  by  a  passing  train,  it  was  held  to 
be  the  grossest  negligence  to  place  the  platform  for  passengers 
in  a  narrow  space  between  two  tracks  at  a  point  where  a  "  fast 

1  The   company   is  not,  however,    the  train.    Alabama,  etc.  R'y  Ca  v. 
bound  to  have  a  platform  at  a  mere    Stacey,  —  Miss.  — ,  9  S.  Rep.  349. 
road  crossing  at  which  trains  stop        2  McDonald   v.    The   Eailroad,  36 
only  on    signals   and   for  the  con-    Iowa,  124. 
venience  of  persons  wishing  to  take 
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train  "  passed  without  stopping,  the  cars  on  each  track  over- 
lapping the  platform  and  leaving  a  very  narrow  space  for  the 
escape  of  a  person  standing  oh  it.  This  was  said  to  have  been 
an  imperfection  or  defect  in  the  rpad,  and  the  carrier  was 
made  responsible  for  "the  killing.'  And  where  a  passenger  of 
a  railroad  company,  having  a  through  ticket  to  her  destination 
by  a  connecting  steamboat  line,  in  passing  over  a  wharf  which 
belonged  to  the  confipany  and  was  used  by  it  as  a  necessary 
passage-way  to  the  steamer,  and  over  which  the  passengers 
were  directed  to  pass,  stepped  into  a  hole  in  the  planking  of 
the  whar,f  from  which  she  received  a  severe  injury,  the  wharf 
was  treated  as  a  part  of  the  company's  road,  and  it  was  held 
liable  for  the  injury.^  So  where  the  plaintiff  in  alighting 
from  the  car  stepped ,  into  a  hole  in  the  flooring  of  the  plat- 
form and  sustained  a  personal  injury,  the  company  was  held 
liable.  The  carrier,  it  was  said,  was  Jbound  to  see  that  the 
platform  was  a  safe  one,  and  the  leaving  a  hole  in  its  floor 
was  an  act  of  gross  negligence ;  nor  did  it  matter  whether  the 
passenger  might  have  seen  it  or  not,  as  she  had  a  right  to  rely 
upon  the  floor  being  a  safe  one.'  But  where  the  carrier  has 
furnished  a  safe  and  suitable  platform,  it  is  not  liable  though 
a  passenger  is  accidentally  injured  upon  it.*  And  having  fur- 
nished  a  proper  platform  on  one  side  of  its  track,  it  has,  ordi- 
narily, done  its  duty,  and  a  passenger  cannot  complain  because 
there  was  no  platform  on  the  other  side.'    But  where  there 

1  Pennsylvania  R.  R.  v.  Henderson,  Grush,  67  IlL  263 ;  Pennsylvania  Co. 
51  Penn.  St.  315.  The  railway  com-  v.  Marion,  133  Ind.  415 ;  Lucas  v. 
paay  is  bound  to  construct  safe  plat-  Penn.  Co.,  120  Ind.  305. 
forms  and  of  sufficient  size  to  allow  It  is  negligence  to  have  the  pas- 
safe  egress  from  ordinary  trains,  and  senger  platform  higher  than  the 
it  is  negligence  to  so  construct  its  steps  of  a  passenger  coach,  and  to 
platform  that  a  passenger  standing  require  passengers  to  get  intb  a  bag- 
on  it  is  liable  to  be  struck  by  a  pass-  gage  car  and  pass  from  thence  to 
ing  train.  Union  Pao.  R'y  Co.  v.  Sue,  the  passenger  coach.  Turner  v.  Rail- 
25  Neb.  773 ;  Hulbert  v.  Railroad  Co.,  road  Co.,  37  La.  Ann.  648. 
40  N.  Y.  145;  Warren  u  Railroad  Co.,  It  maybe  negligence  to  requii-e 
8  Allen,  237.  See,  also,  Lake  Shore  the  passenger  to  alight  on  a  small 
E.  Co.  V.  Ward,  —  ILL  — ,  36  N.  E.  box  placed  on  the  ground.  Missouri 
Eep.  520.  Pac.  E'y  Co.  v.  Wortham,  73  Tex.  25. 

2 Knight  V.  The  Railroad,  56  Me.  ^gtokes  v.  Railroad  Co.,—  N.  C. 

334.  — ,  11  S.  E.  Rep.  991. 

'LiscombnTheRailroad&  Trans.  5  Michigan  Cent  R.   Co.  v.  Cole- 
Co.,  6  Lans.  75 ;  Toledo,  etc.  R.  R.  u  man,  38  Mich.  440. 
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was  a  platform  on  one  side  only,  but  there  was  nothing  to 
prevent  passengers  from  getting  off  on  the  other,  and  no  one 
there  to  warn  them  of  danger  in  getting  off  on  that  side,  the 
company  was  held  liable  where  a  passenger,  whose  destina- 
tion was  on  that  side,  got  off  there 'and  Was  struck  by  a  train 
which  regularly  passed  there  at  that  time.^ 

§518.  Same  subject — Liability  for  not  lighting  station.— 
Where  the  plaintiff  was  put  down  by  the  road  on  the  side  of 
the  train  opposite  the  station,  and  in  attempting  to  pass 
around  its  rear  so  as  to  reach  the  station  while  the  train  re- 
mained stationary,  in  the  dark  fell  over  some  hampers  which 
had  been  permitted  to  remain  near  the  platform,  and  was  in- 
jured,, it  was  held,  in  an  action  by  him  against  the  company 
for  not  sufficiently  lighting  its  station,  and  for  not  providing 
proper  and  sufficient  accommodations  for  its  passengers  to  de- 
part safely  from  the  station  after  their  arrival,  that  he  could 
recover  for  the  injury.^  And  where  a  person  who  intended 
to  go  on  its  cars  as  a  passenger,  arriving  at  the  station  when 
it  was  dark,  and  just  as  the  train  was  about  to  start,  while 
running  along  the  line  of  the  road  to  reach  the  train  in  time, 
stumbled  over  a  switch  handle  and  sustained  an  injury  thereby, 
and  sued  the  company  for  not  properly  lighting  its  station, 
and  for  otherwise  negligently  managing  it,  the  jury  having 
found  that  there  was  negligence  on  the  part  of  the  company, 
and  having  given  damages  to  the  plaintiff,  the  court  refused 
to  disturb  the  verdict.'  And  in  a  great  variety  of  other  cases 
it  has  been  held  that  the  company  is  liable  for  an  injury  oc- 
casioned by  its  failure  to  properly  light  its  station  and  its 
approaches  and  the  surrounding  premises.*    But  where  a  per- 

1  Van  Osti-an  v.  Railroad  Co.,  35  nold,  50  Ala.  600 ;  Buenemann  v.  Eafl- 
Hun,  590,  104  N.  Y.  683.  See,  also,  way  Co.,  33  Minn.  390 ;  Quaif e  v. 
MoKimble  v.  Railroad  Co.,  139  Mass.  Railway  Co.,  48  Wis.  513 ;  Gaynor  v. 
512.  RaUway  Co.,  100  Mass.  208;  Fordyce 

2  Nicholson  v.  The  Railway  Co.,  3  v.  Merrill,  49  Ark.  377;  Peniston  v. 
H.  &  C.  534.  Railway  Co.,  34  La.  Ann.  777 ;  Texas, 

3  Martin  v.  The  Railway,  16  Com.  etc.  R'y  Co.  v.  Brown,  —  Tex.  — ,  14 
B.  179.  a  W.  Rep.  1034;  Alexandria,  eta  R 

*  Moses  V.  Railroad  Co.,  39  La.  Ann.  Co.  v.  Herndon,  —  Va.  — ,  13  S.  E 
149 ;  Stewart  v.  Railroad  Co.,  53  Tex.    Rep.  289. 

389 ;  Forsyth  w,  Railroad  Co.,  103  In  Missouri  Pac.  R'y  Co.  v.  Neis- 
Mass.  510 ;  Beard  v.  Railroad  Co.,  48  wanger,  41  Kan.  631,  plaintiflf,  a 
Vt  101 ;  Alabama,  etc.  R  Co.  v.  Ar-    woman,   had   gone   to   defendant's 

590 


PASSENGEE  CAEEIEES    GENEEALLY. 


[§  519. 


son  going  to  take  a  train  arrives  at  the  station  after  the  last 
train  has  gone  and  remains  thereafter  for  his  own  convenience, 
during  which  time  the  station  master  puts  out  the  lights  as 
the  usual  closing  hour  has  arrived,  such  person  is  thereafter 
merely  a  licensee  and  not  a  passenger,  and  he  cannot  recover 
for  injuries  sustained  in  leaving  the  station  caused  by  the  ex- 
tinguishment of  the  lights.'  So  the  company  is  not  liable 
where  a  person  w^aiting  at  its  depo^.  recklessly  walks  off  in 
the  darkness  caused  by  the  temporary  removal  of  the  light,^ 
nor  where  it  has  furnished  all  the  light  which  experience  had 
shown  to  be  necessary,  though  a  passenger  was,  nevertheless, 
injured.' 

§  519.  Same  subject  —  Liability  for  dangers  in  getting  to 
and  from  trains. —  So  where,  in  consequence  of  there  being  a 
train  ahead,  the  one  in  which  the  plaintiff  was  could  not  be 
brought  up  to  the  platform,  and  she  was  requested  by  a  serv- 


station  before  dark  to  take  a  train, 
and,  having  purchased  her  ticket, 
awaited  the  train  in  the  waiting- 
room.  The  train  was  long  delayed, 
and  about  eleven  o'clock  in  the  night- 
time, plaintiff  being  urged  by  a  call 
of  nature  sought  a  place  to  retire. 
As  there  were  no  closets  or  other 
like  accommodations,  and  as  there 
was  no  ticket  or  other  agent  present 
to  direct  her,  she  went  out  of  the 
station  accompanied  by  two  lady 
friends.  The  platform  was  not 
lighted  and  was  raised  about  three 
feet  from  the  ground,  and  had  no 
railing  or  other  guard.  There  was 
just  sufiScient  natural  light  to  enable 
the  plaintiff  to  distinguish  the  plat- 
form from ,  the  ground,  but  not 
enough  to  enable  her  to  see  that 
they  were  not  on  the  same  level. 
She  fell  off  the  platform  and  was  in- 
jured The  railroad  company  was 
held  liable,  being  negligent  in  not 
providing  suitable  accommodations, 
in  not  guarding  its  platform,  and  in 
not  lighting  it  so  that  passengers 
could  see  the  danger.  Compare  this 
case  with  McKone  v.  Railroad  Co., 


51  Mich.  601,  where  a  man,  who  had 
come  to  the  depot  to  meet  his  wife 
who  was  expected  on  the  train,  was 
injured  under  like  circumstances  and 
for  which  the  company  was  held  lia- 
ble. In  Moses  v.  Railroad  Co.,  39 
La.  Ann.  649,  the  company  left  its 
sleeping-car  standing  outside  the 
yard  at  a  point  reached  by  a  side- 
walk and  usually  lighted  only  by  a 
city  light  The  company  left  some 
of  its  cars  standing  in  such  a  posi- 
tion that  they  cut  off  this  light  from 
the  walk.  A  passenger  in  seeking 
the  car  along  the  walk,  no  agent  of 
the  company  being  provided  to  show 
the  way,  fell  off  the  walk  and  was 
injured.  The  company  was  held  lia- 
ble. Compare  also  with  Reed  'o. 
Railroad  Co.,  84  Va.  231,  where  the 
company  was  held  not  liable.  See, 
also,  Wallace  v.  Railroad  Co.,  —  DeL 
— ,  18  Atl.  Rep.  818. 

1  Heinlein  v.  Railroad  Co.,  147  Mass. 
136. 

2  Reed  v.  Railroad  Co.,  84  Va.  231. 
SLafflin  v.  Raih-oad  Co.,  106  N,  Y. 

136. 
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ant  of  the  company  to  alight  where  she  was,  the  distance  from 
the  floor  of  the  carriage  to  the  ground  being  about  three  feet, 
and,  with  the  assistance  of  another  person,  she  jumped  down 
and  was  injured  by  the  concussion,  the  jury  having  found  for 
the  plaintiff,  their  verdict  was  upheld  by  the  court  on  the 
ground  that  the  company  had  not  provided  a  place  and  means 
of  descent  from  the  car  reasonably  convenient.'  But  in  a  case 
almost  exactly  the  same  as  to  its  facts,  where  the  train  had 
overshot  the  platform,  and  the  passenger  undertook  to  descend 
from  the  car  of  her  own  accord,  and  without  any  invitation  or 
suggestion  to  do  so  from  any  servant  of  the  company,  and 
was  injured  in  the  attempt,  it  was  held  that  the  company 
was  not  liable.^    So  a  railway  company  was  held  liable  for  the 


1  Foy  V.  Tlie  EaUway  Co.,  18  C.  B. 
(N.  S.)  225.  In  this  case,  BoviU,  Q.  C, 
for  the  railway  company,  urged  that 
if  the  plaintiff,  instead  of  jumping 
from  the  first  step,  as  she  did  (there 
being  two),  had  turned  herself  around 
and  availed  herself  of  the  assistance 
of  the  second  and  of  the  handles 
upon  the  car,  she  could  have  let  her- 
self down  with  more  ease  and  without 
injury.  But  Williams,  J.,  answered 
that  "la  the  present  fashion  of  fe- 
male attire,  the  mode  of  descent  sug- 
gested by  the  learned  counsel  would 
be  scarcely  decent."  Had  the  accident 
happened  to  one  in  male  attire,  the 
argument  would  have  been  unan- 
swerable. 

In  Poulm  V.  The  Railroad,  34  N.  Y. 
Sup.  Ct  296,  the  accident  was  oc- 
casioned by  the  hoop-skirt  worn  by 
the  plaintifiE  catching  upon  a  pro- 
jecting nail  upon  the  platform  of  the 
cai-,  which  caused  her  to  be  dragged 
some  distance  upon  the  street  and 
injured.  The  court  at  the  trial  had 
told  the  jury  that  "if  hoop-skirts  are 
worn  by  such  passengers  as  the  rail- 
road were  in  the  habit  of  carrying,  it 
was  bound  to  provide  for  the  safety 
of  .passengers  with  that  kind  of  gar- 
ment og ; "  and  this  instruction  was 
approved  by  the  appellate  court  and 


the  company  was  made  liable  for  the 
injuiy. 

The  case  of  Delamatyr  v.  The  Rail- 
road Company,  24  Wis.  578,  was  also 
that  of  injury  to  the  passenger  by 
the  catching  of  her  dress  upon  the 
steps  of  the  car  as  she  attempted  to 
aUgbt  from  it;  and  the  company 
was  held  liable  upon  the  ground  that 
it  had  provided  no  means  for  enabUng 
passengers  dressed  in  female  attire  to 
descend  from  its  cars  without  the 
risk  of  such  accidents. 

In  KeUy  v.  Railway  Co.,  39  Hun, 
486,  the  passenger's  dress  caught  on 
an  unguarded  hook  and  the  carrier 
was  held  liable;  but  this  was  re- 
versed in  the  court  of  appeals.  109 
N.  Y.  44. 

It  wUl  be  noticed  that  most  of  the 
cases  against  railway  companies  for 
injuries  sustained  in  alighting  from 
their  cars  in  consequence  of  insuffi- 
cient facilities  provided  for  that  pur- 
pose have  been  brought  on  behalf  of 
female  passengere,  who,  as  said  in 
■Eobson  n  The  Railway  Ca,  L.  R  10 
Q.  B.  271,  from  their  mode  of  dress 
and  habits  of  hfe  are  but  iU  suited  to 
grapple  with  the  difficulties  of  such 
situations. 

2  Siner  v.  The  Railway  Co.,  L.  R  3 
Exch.  150,  L.  R  4  Exch.  117. 
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death  of  one  who,  in  order  to  reach  its  station  to  get  upon  its 
train,  attempted,  to  pass  over  a  bridge  which  the  company 
had  erected  for  more  convenient  access  to  the  station,  and  was 
killed  by  the  falling  of  the  bridge.^  And  so  it  was  held  liable 
where,  owing  to  insufHcient  lighting  and  the  failure  to  put  up 
a  fence  to  prevent  passengers  from  going  by  a  dangerous 
route  to  the  station,  plaintiff  was  misled  into  a  path  which 
Crossed  a  ditch  or  excavation,  by  falling  into  which  he  was  in- 
jured.^ 

It  is  the  duty  of  the  carrier  to  provide  a  reasonably  safe 
means  of  getting  to  and  from  the  station,  and  it  will  be  liable 
for  an  injury  resulting  from  its  failure  to  do  so.'  And  if  pas- 
sengers habitually,  naturally,  and  with  the  acquiescence  of 
the  carrier,  adopt  a  certain  route,  especially  a  route  pointed 
out  by  the  customs  and  methods  of  the  carrier,  it  is  the  duty 
of  the  latter  to  take  reasonable  precautions  to  so  guard  and 
maintain  it  that  passengers  will  not  thereby  suffer  injury.* 
It  is  immaterial  in  this  respect  whether  the  carrier  furnished 
the  route,  or  provided  or  constructed  the  means  of  passage  or 
not.  If,  with  full  knowledge  of  the  facts,  it  permits  an  un- 
safe and  dangerous  means  to  be  provided  and  used,  it  is  as 
much  liable  for  an  injury  arising  therefrom  as  though  it  had 
itself  set  up  and  maintained  the  dangerous  way.'  The  same 
rules  apply  to  carriers  by  water,  who  are  liable  for  furnishing 
dangerous  gang-planks  for  use  by  passengers.^ 

But  where  the  carrier  has  furnished  all  reasonable  facilities 
for  egress  and  ingress,  it  has  done  its  full  duty,  and  it  cannot 
be  bound  to  suppose  that  passengers  who  do  not  know  the 
way  will  neglect  the  means  open  to  their  sight  and  go  off  in 
the  darkness  somewhere  else." 

iLongmore   v.  The   Railway,    19  5  Collins  v.  Bail  way  Co.,  80  Mich. 

Com.  B.  (N.  S.)  183.  390 ;  Cross  v.  Railway  Co.,  69  Mich. 

"Burgess  v.  The  Railway  Co.,  6  363;  Beard  v.  Railroad  Co.,  48  Vt. 

Com.  B.  (N.  S.)  923.  101 ;  Delaware,  etc.  R  Co.  v.  Traut- 

3  Collins  V.  Railway  Co.,  80  Mich,  wein,  —  N.  J.  — ,  19  Atl.  Rep.  178; 

390;  Cross  v.  Railway  Co.,  69  Mich.  Keefe  v.  Railroad  Co.,  143  Mass.  331. 

363;  WaUaoe  v.  Railroad  Co.,  —  DeL  «  Hrebrik  v.  Carr,  39  Fed.  Rep.  389. 

— ,18  AtL  Rep.  818;  Hoffman  Ui  Rail-  'Sturgis  v.  Railway  Co.,  72  Mich, 

road  Co.,  75  N.  Y.  605.                 '  619.    See,  also,  Bennett  v.  Railroad 

*Texas,  etc.  R'y  Co.  u.  Orr,  46  Ark.  Co.,  57  Conn.  433. 
183. 
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§  520.  Same  suhject  —  Passenger  not  justified  in  incurring 
danger  to  avoid  inconvenience. —  The  result  of  the  cases  would 
seem  to  be  that,  while  it  is  the  duty  of  such  carriers  to  pro- 
vide accommodations  reasonably  convenient  for  passengers 
awaiting  the  arrival  of  trains,  or  who  may  be  put  off  at  their 
stations,  the  primary  consideration  is  the  safety,  and  not  the 
comfort,  of  such  passengers ;  and  to  say,  because  the  carrier 
has  not  provided  comfortable  accommodations,  that  therefore 
the  passenger  may  ignore  the  ordinary  dictates  of  prudence 
and  hold  it  responsible  for  the  consequences,  is  to  say  that 
when  the  choice  is  between  danger  and  discomfort  the  party 
may  choose  the  dangerous  course  and  hold  the  carrier  respon- 
sible, a  position  which  neither  reason  nor  law  will  support. 
There  could  be  no  plausible  ground  upon  which  he  could  be 
held  liable  under  such  circumstances,  unless  "  the  inconvenience 
is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act  not 
obviously  dangerous  and  executed  without  carelessness." ' 


iPer  Brett,  J.,  in  Adams  v.  The 
Railway  Co.,  L.  R.  4  C.  P.  739. 

In  this  case  the  door  of  the  car- 
riage in  which  the  plaintiff  was  being 
carried  flew  open  several  times. 
There  was  room  in  the  carriage  for 
the  plaintiflE  to  sit  away  from  the 
door,  and  the  train  would  have 
stopped  at  the  alighting  station  in 
three  minutes.  The  door  liaving 
opened  a  fourth  time,  the  plaintiff 
endeavored  to  shut  it,  and  in  doing 
so  used  both  hands,  and,  not  holding 
on  with  either,  fell  out  and  was  hurt 

Smith,  J. :  .  .  .  "He  was  obvi- 
ously, doing  that  which  was  danger- 
ous, it  was  said,  and  the  ground 
upon  which  the  plaintiff  puts  his  case 
is  that  it  was  necessary  to  do  so  to 
obviate  the  results  of  the -defendants' 
negligence.  I  quite  agree  that  if  the 
negligence  of  a  railway  company 
puts  a  passenger  in  a  situation  of  al- 
ternative danger,  that  is  to  say,  if  he 
will  be  in  danger  by  remaining  stUl 
and  in  danger  if  he  attempts  to  es- 
cape, then  if  he  attempts  to  escape, 


any  injury  that  he  may  sustain  in 
so  doing  is  a  consequence  of  the  com- 
pany's negUgeuce ;  but  if  he  is  only 
suffering  some  inconvenience,  and  tO' 
avoid  that  he  voluntarily  runs  into 
danger  and  injury  ensues,  that  can- 
not be  said  to  be  the  result  of  the 
company's  negligence.  It  is  hardly 
necessaiy  to  say  that  though  I  use 
the  words  'danger'  and  'inconven- 
ience,' yet  if  the  inconvenience  is 
very  great  and  the  danger  run  in 
avoiding  it  very  slight,  it  may  not  be 
unreasonable  to  incur  that  danger. 
Here,  however,  I  see  no  proof  that 
the  plaintiff  was  suffering  any  in- 
convenience ;  certainly  none  com- 
parable to  the  danger  he  ran  in 
endeavoring  to  close  the  door  in  the 
way  he  did." 

Brett,  J.:  ...  "I  think  the  jury 
were  justified  in  finding  that  the  de- 
fendants were  negligent ;  but  the  im- 
mediate result  of  their  negligence 
was  not  any  peril  to  the  plaintiff,  but 
only  considerable  inconvenience.  It 
has  been  argued  that  no  amount  of 
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§  521.  Same  stibject — Not  liable  for  not  guarding  against 
accidents  not  reasonably  to  be  anticipated. —  But  as  to  such 
stational  arrangements  as  are  intended  to  secure  the  safety  of 
the  passenger,  the  rule  is  different,  and  great  caution  will  be 
required. '  But  even  as  to  them  the  law  wiU  demand  nothing 
unreasonable.  Thus,  where  brass  nosings  upon  the  steps  which 
led  to  the  platform  had  been  worn  very  smooth  by  constant 
use  for  a  long  time,  in  consequence  of  which  the  plaintiff 
slipped  and  fell,  it  was  held  that  he  could  not  recover,  although 
it  was  shown  to  be  the  opinion  of  those  experienced  in  such 
matters,  that  if  the  nosings  had  been  made  of  lead  instead  of 
brass,  the  accident  would  not  probably  have  occurred ;  nor 
was  it  negligence  not  to  provide  the  stairway  with  hand-rail- 
ings when  it  was  protected  by  walls  on  both  sides.'  So  where 
the  foot  of  a  weighing  machine,  used  for  weighing  baggage, 
projected  some  six  inches  above  the  floor  of  the  platform,  but 
had  been  so  used  for  a  long  time  without  occasioning  an  acci- 
dent, it  was  held  that  the  company  could  not  be  held  liable 
for  negligence  at  the  suit  of  a  passenger  who  had  stumbled 
over  it  and  hurt  himself,  there  having  been  no  reasonable 
ground  for  anticipating  such  an  accident  under  the  circum- 
stances.^ 

inconvenience,  if  there  be  no  actual  i  Grafter  v.  The  Eailway  Co.,  L.  R. 

peril,  will  justiEj-  a  person  incurring  1  C.  P.  300. 

danger  in  an  attempt  to  get  rid  of  it.  ^  Cornman  v.  The  Railway  Co.,  4  H. 
I  confess  I  am  not  prepared  to  go  &  N.  781.  And  see  further  upon  this 
that  length.  I  tliink  if  the  inconven-  subject,  ante,  §  504  and  notes ;  Beard 
ience  is  so  great  that  it  is  reasonable  v.  The  Railroad,  48  Vt  101 ;  Hulhert 
to  get  rid  of  it  by  an  act  not  obvi-  v.  The  Railroad,  40  N.  Y.  145 ;  Pat- 
ously'dangerous,  and  executed  with-  ten  v.  The  Railroad,  33  Wis.  534,  36 
out  cardessness,  the  person  causing  Wis.  413 ;  Gaynor  v.  The  Railroad, 
the  inconvenience  by  his  negligence  100  Mass.  208 ;  Forsyth  v.  The  Rail- 
would  be  liable  for  any  injury  that  road,  103  id.  510 ;  Smith  v.  The  Rail- 
might  result  from  an  attempt  to.  way,  L.  R.  3  C.  P.  4 ;  Byrne  v.  Boadle, 
avoid  such  inconvenience.  I  think  2  H.  &  C.  782 ;  Scott  v.  London  Dock 
here  the  jury  might  well  find  that  Co.,  8  id.  596 ;  Hammaok  v.  White,  11 
there  was  no  obvious  danger  and  Com.  B.  (N.  S.)  588 ;  Welfare  v.  The 
that  the  act  was  not  carelessly  done ;  Railway,  K  R.  4  Q.  B.  693 ;  Petty  v. 
but  I  think  the  inconvenience  was  The  Railway,  L.  R.  5  C.  P.  461 ;  Phil- 
not  so  great  as  to  make  it  reason-  lips  v.  The  Raibroad,  57  Barb.  644 ; 
able  for  the  plaintiff  to  get  rid  of  it  Murch  v.  The  Railroad,  39  N.  H.  9; 
in  this  way."  Warren  v.  The  Railroad,  8  Allen,  227 ; 
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§  521a.  Same  subject — The  degree  of  care  required. —  The 
degree  of  care  required  of  railway  carriers  in  respect  of  its 
stational  arrangements  is,  therefore,  not  so  great  as  in  respect 
of  its  tracks  and  running  machinery.  Thus  in  a  recent  case ' 
in  'New  York  involving  the  question  of  responsibility  for  ice 
upon  a  car  platform,  it  is  said  by  the  court  of  appeals :  "  The 
trial  court  was  not  justified  in  applying  to  this  case  the  rule 
pertaining  to  the  construction  and  -maintenance  of  tracks  and 
running  machinery  by  railroad  corporations,  which  holds  them 
to  the  use  of  the  utmost  possible  care  in  discovering  and  rem- 
edying defects  therein.  That  rule  is  applicable  to  such  appli- 
ances of  a  railroad  as  would  be  likely  to  occasion  great  danger 
and  loss  of  life  to  the  traveling  public,  if  defects  .  existed 
therein,  on  account  of  the  velocity  with  which  cars  are  moved 
and  the  destructive  and  irresistible  force  which  accompanies 
such  motion."    And  in  another  case*  in  the  same  court,  in- 


Chicago,  etc.  R.  R  w  Dewey,  26  HI. 
255;  Penn.  etc.  E.  E.  v.  Zebe,  33 
Penn.  St.  318.  And  for  the  further 
duty  of  railway  ofiBcials  to  assist  the 
passenger  to  alight,  when  the  circum- 
stances are  such  as  to  make  assistance 
necessary  or  proper,  see  The  M.  & 
C.  R.  E.  V.  Whitfield,  44  Miss.  466 ; 
Eohson  V.  The  Railway,  L.  R.  10  Q.  B. 
271. 

1  Palmer  v.  Pennsylvania  Co.,  Ill 
N.  Y.  488. 

In  this  case  the  car  in  question  had 
a  well  and  safely  constructed  plat- 
form provided  with  all  the  conven- 
iences and  appliances  ordinarily  used 
to  afford  safety  and  comfort  to  its 
occupants,  with  proper  and  conven- 
ient steps  and  hand-rails.  During  a 
night  trip,  in  a  storm  of  sleet  and 
snow,  a  thin  covering  of  ice  had 
formed  upon  the  platform,  upon 
which  a  passenger,  who  had  severed 
times  passed  over  it  and  knew  of  its 
condition,  slipped  and  was  injured. 
"The  presence  of  snow  or  ice  upon 
exposed  places  on  moving  cars  is  an 
accident  of  the  hour,  and  no  ordi- 


nary diligence  could,  during  the  prev- 
alence of  a  storm,  wholly  remove 
its  effects  from  the  places  exposed  to 
its  action,  so  as  to  prevent  accidents 
to  heedless  and  inattentive  travelers. 
A  passenger  on  a  railroad  train  has 
no  right  to  assume  that  the  effects  of 
a  continuous  storm  of  snow,  sleet, 
rain  or  hail  will  be  immediately  and 
eflfectually  removed  from  the  ex- 
posed platform  of  the  car  while  mak- 
ing its  passage  between  stations  or 
the  termini  of  its  route,  and  it  would 
be  an  obligation  beyond  a  reasonable 
expectation  of  performance  to  re- 
quire a  railroad  corporation  to  do  so." 

2  Kelly  V.  Eaih-oad  Co.,  113  N.  Y. 
443. 

In  this  case  a  passenger  going  from 
an  elevated  railroad  train  about  half 
past  five  in  the  morning,  fell  and  re- 
ceived fatal  injuries  while  going 
down  the  steps  leading  from  the  sta- 
tion to  the  street.  A  substantial 
hand-rail  was  provided  for  the  steps 
and  each  step  was  covered  with  rub- 
ber. The  steps  were  covered  by  a 
roof  projecting  about  a  foot  on  each 
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volving  the  question,  of  the  liability  of  the  carrier  for  an 
approach  to  its  station,  it  is  said  that  the  rule  requiring  the 
greatest  care  which  human  foresight  could  suggest  does  not 
apply,  but  that  for  "  the  approaches  to  the  cars,  such  as  plat- 
forms, halls,  stairways  and  the  like,  a  less  degree  of  care  is 
required,  and  for  the  reason  that  the  consequences  of  a  neg- 
lect of  the  highest  skill  and  care  which  human  foresight  can 
attain  to  are  naturally  of  a  much  less  serious  nature.  The 
rule  in  such  cases  is  that  the  carrier  is  bound  simply  to  exer- 
cise ordinary  care  in  view  of  the  dangers  to  be  apprehended." 

The  same  rule  has  been  announced  in  carefully  considered 
cases  in  other  courts.^ 

§  522.  Towers  of  such  compames  to  adopt  regulations  as  to 
ad/missions  into  their  stations  and  depots. —  As  there  would  be 
an  inconsistency  in  requiring  such  companies  to  see  that  their 
depots  and  station  grounds  are  rendered  safe  and  reasonably 
comfortable  for  their  passengers,  without  at  the  same  time 
allowing  to  them  the  right  to  adopt  and  enforce  regulations 
reasonable  and  necessary  to  accomplish  this  end,  the  law  has 
very  justly  been  held  to  permit  them  to  impose  such  restric- 
tions upon  third  persons,  as  to  admission  to  the  grounds  thus 
appropriated,  as  the  convenience  of  their  business  and  the 
comfort  of  their  passengers  may  be  thought  to  require.  Such 
regulations,  however,  must  be  general  and  impartial,  and  no 
superintendent  or  other  ofla.cer  of  the  road  will  be  justified  in 
arbitrarily  ordering  a  person  to  leave  such  premises  merely 
because  such  superintendent  or  ofiicer  has  become  offended  at 
his  conduct  to  himself,  or  for  a  supposed  violation  of  some 

side  of  the  steps,  but  the  sides  were  of,  but  the  court  of   appeal   disap- 

open  above  the  hand-rail.  During  the  proved  of  this,  laying  down  the  rule 

night  there  had  been  a  severe  storm  stated  in  the  text.    Weston  v.  Eail- 

of  sleet  and  snow  which  continued  road  Co.,  73  N.  Y.  595,  was  distin- 

till  about  four  o'clock  that '  inorn-  guished,  because   in   that  case  the 

ing,  and  streets,  steps,  sidewalks  and  company  had  negligently  failed  to 

all  exposed  places  were  slippery.    No  remove  snow  and  ice  from  a  passage 

ashes  or  sawdust  had  been  sprinkled  in  the  day-time,  of  the  dangerous 

on  the  steps  nor  had  they  yet  been  nature  of  which  they  had  knowledge, 

oleanetl  off.    The  trial  court  held  the  Lafflin  v.  Eailroad  Co.,  106  N.  Y.  136, 

defendant  practically  to  the  require-  was  likened  to  the  case  at  bar. 

ment  of  the  greatest  care  and  skill  i  See  Moreland  v.  Railroad  Co.,  141 

which  human  foresight  could  think  Mass.  31. 
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rule  of  the  company  of  which,  the  person  had  never  in  fact 
been  guilty.^  And  as  such  companies  are  empowered  to  take 
precautionary  measures  for  the  good  order  and  correct  man- 
agement of  their  business,  the  presumption  will  be  that  their 
reasonable  rules  and  regulations  are  for  the  public  advantage, 
and  do  not  conduce  to  the  prejudice  of  particular  individuals. 
Thus,  where  the  frequenting  of  hotel-keepers  or  their  servants 
at  such  depots,  in  order  to  solicit  patronage  to  go  to  their 
hotels,  or  of  peddlers  or  others  seeking  to  do  business  with 
passengers,  is  an  annoyance  to  the  passengers  or  occasions  an 
interruption  or  hindrance  to  the  company's  business,  the  su- 
perintendent or  other  officer  in  charge  may  make  a  regulation 
to  prohibit  it.'  And  so  he  may  prohibit  the  entrance  of  hacks, 
omnibuses  and  other  vehicles  into  such  grounds  by  a  general 
rule  for  that  purpose ;  although,  it  seems,  he  cannot  prohibit 
the  entrance  of  the  passenger's  own  carriage  to  carry  him  or 
'his  goods  to  or  from  the  train,  nor  can  he  prohibit  the  en- 
trance of  the  carriage  of  a  stranger  which  by  contract  with 
the  passenger  has  become  the  carriage  of  the  passenger  jpro 
hac  vice?  The  station  is  the  private  property  of  the  com- 
pany, subject  to  the  right  of  the  public  to  enter  it  for  the  pur- 
pose of  travel  upon  the  road,  or  to  send  or  receive  their  goods 

1  Commonwealth  v.  Power,  7  Met  who  come  to  do  business  with  pas- 
696.  Thus  in  People  v.  McKay,  46  senders,  such  as  selling  or  soliciting 
Mich.  439,  where  a  passenger  had  ordere  for  lunches  (Fluker  v.  Rail- 
been  ejected  from  the  depot  because  road  Co.,  81  Ga.  461),  and  may  estab- 
he  spat  on  the  floor,  the  station-  lish  on  its  car  or  vessel  an  exclusive 
keeper  was  held  properly  convicted  agency  for  the  delivery  of  passen- 
of  assault  and  battery.  "It  is  ab-  ger*s  luggage  (Barney  v.  Steamboat 
surd  to  claim,"  said  Campbell,  J.,  Co.,  67  N.  Y.  301) ;  and,  it  is  held,  may 
"th^t  the  travehng  community  are  give  to  one  line  of  hackmen  exclu- 
bound  to  govern  their  behavior  by  sive  right  to  enter  upon  its  premises 
the  whims  of  an  obstinate  station-  to  solicit  custom  (Old  Colony  R  Co. 
house  keeper,  or  to  leave  the  room  v.  Ti-ipp,  147  Mass.  35),  though  the 
whenever  ho  thinks  proper  to  drive  contrary  has  also  been  held.  Mon- 
them  out.  They  are  invited  by  the  tana  Union  R  Co.  v.  Langlois,  9 
railroad  company,  and  are  entitled  Mont  419,  24  Pac.  Rep.  309 ;  Kala- 
to  remain  there  so  long  as  they  have  mazoo  Hack  Co.  v.  Sootsma,  84  Mich, 
occasion  to  do  so,  and  commit  no  of-  194,  47  N.  W.  Rep.  667. 

fense  against  the  good  order  of  the  3  gee  Griswold  v.  Webb,  —  R  I. 

place  and  the  reasonable  regulations  — ,  19  Atl.  Rep.  143,  cited  in  the  fol- 

made  to  govern  it"  lowing  section. 

2  The  carrier  may  exclude  persons 
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by  it,  or  to  transact  other  legitimate  business  there ;  but  the 
privilege  to  enter  for  any  other  purpose  is  subject  to  the  con- 
trol of  the  company.'  And  if,  after  notice  of  such  prohibition, 
such  persons  enter  upon  the  forbidden  ground,  and  refuse  to 
leave  when  ordered  to  do  so,  they  may  be  forcibly  ejected  by 
the  company.^ 

§  523.  Same  suhject  —  Uwreabonable  disoriminxitions  and 
preferences. — But  the  law  will  not  permit  undue  oi^  unreason- 
able preferences  to  be  given,  in  the  right  to  be  admitted  upon 
.siich  grounds,  among  those  who  conduct  themselves  in  an 
orderly  manner,  nor  will  exclusive  privileges  be  allowed  to 
some  in  plying  their  business  there  which  are  denied  to  others. 
Although  such  grounds  may  be  private  as  to  ownership,  they 
are  not  so  as  to  the  purpose  to  which  they  are  appropriated, 
and,  while  they  are  used  mainly  with  a  view  to  the  conven- 
ience of  those  who  travel  or  transport  their  goods  by  the  road, 
still  others,  against  whom  no  special  objections  exist,  should 
not  be  unreasonably  or  unequally  excluded.  Such  discrimina- 
tions are  prohibited  by  statute  in  England,'  and  would  no 
doubt  be  held  unlawful  in  this  country  without  statutory  re- 
strictions.* 

1  Barker  v.  The  Railroad,  18  Com.  tent,  a  public  place.  The  public  have 
B.  46 ;  Barret  v.  The  Railway,  1  the  right  to  come  and  go  there  for 
'Com.  B.  (N.  S.)  433 ;  Painter,  Ex  parte,  the  purpose  of  travel ;  for  taking  and 
3  id.  703.  leaving  passengers ;    and  for  other 

2  Commonwealth  v.  Power,  supra;  matters  growing  out  of  the  business 
Hall  V.  Power,  13  Met.  483 ;  Han-is  v.  of  the  company  as  a  common  car- 
Stevens,  31  Vt.  79.  rier.    But  the  company  has  the  right 

'  Mariott,  In  re,  1  Com.  B.  (N.  S.)  to  say  that  no  business  of  any  other 

499.  character  shall  be  carried  on  within 

*  Kalamazoo  Hack  Co.  u  Sootsma,  the  Umits  of  its  property.  It  has  the 
^Mich.  194;  Montana  Union  R.  Co.  V.  right  to  say  that  no  one  shall  come 
Xanglois,  9  Mont  419, 34  P3,c.  Rep.  309,  there  to  solicit  trade  simply  because 
both  disapproving  Old  Colony  R.  Co.  it  may  be  convenient  for  travelers, 
V.  Tripp,  147  Mass.  35,  contra.  Speak-  and  to  say  that  none,  except  those 
ing  of  the  effect  of  the  ownership  of  whom  it  permits,  shall  solicit  in  the 
depot  grounds  and  wharves  in  Gris-  business  of  hacking  or  expressing, 
wold  V.  "Webb,  —  R.  L  — ,  19  Atl.  When  notice  of  such  prohibition  hais 
Eep.  148,  it  is  said:  "While  such  been  given,  the  license  which  other- 
ownership  carries  with  it  a  right  of  wise  might  be  implied  is  at  an  end, 
control,  in  most  respects  the  same  as  and  it  is  the  duty  of  persons  engaged 
ui  private  property,  a  railroad  station  in  any  such  business  to  heed  the  no- 
■or  steamboat  wharf  is,  to  some  ex-  tice  and  to  I'etire  from  the  premises. 
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4.  Duty  to  Tceep  roads,  vehicles,  etc.,  im,  repmr. 

§  524.  Duty  as  to  roads  when  provided  lyy  themselves. —  Car- 
riers who  provide  their  own  roads  are  bound  to  exercise  the 
same  degree  of  care  in  putting  and  keeping  them  in  a  safe 
condition  as  in  the  selection  of  and  attention  to  the  vehicles 


Barney  v.  Steamboat  Co.,  67  N.  Y. 
301 ;  Commonwealth  v.  Power,  7 
Mete.  596.  But,  while  this  is  so,  the 
company  cannot  deprive  a  passenger 
of  the  ordinary  rights  and  privileges 
of  a  ti-aveler,  among  which  is  the 
privilege  of  being  transported  from 
the  terminus  in  a  reasonably  conven- 
ient and  usual  way.  A  company 
cannot  compel  a  passenger  to  take 
one  of  certain  carriages  or  none  at 
all ;  nor  impose  unreasonable  restric- 
tions which  wUl  amount  to  that.  If 
a  passenger  orders  a  carriage  to  take 
him  from  the  terminus,  such  carriage 
is  pro  hao  vice  a  private  carriage: 
not  in  the  sense  that  the  passenger 
has  a  special  property  in  it,  so  as  to 
be  liable  for  the  driver's  negligence, 
but  in  the  sense  that  it  is  not '  stand- 
ing for  hira'  Masterson  v.  Short,  33 
How.  Pr.  481.  The  driver  is  not  en- 
gaged in  his  vocation  of  soliciting 
patronage,  but  is  waiting  to  take  one 
with  whom  a  contract  has  ah-eady 
been  made.  No  question  is  made 
that  a  passenger  may  have  his  own 
carriage  enter  the  premises  of  a  car- 
rier to  take  him  away;  but  to  say 
that  one  who  is  not  so  fortunate  as  to 
own  a  carriage  shall  not  be  allowed 
to  caU  the  one  he  wants,  because  it  is 
a  hackney  carriage  would  be  a  dis- 
crimination intolerable  in  this  coun- 
try. Yet.  this  is  really  the  plaintiff's 
claim.  Every  passenger  has  the 
right,  upon  the  premises  of  the  car- 
rier, to  reasonable  and  usual  facili- 
ties for  arrival  and  departure ;  and, 
so  far  as  this  includes  the  right  to  be 
taken  to  and  from  a  station  or  wharf, 
it  is  immaterial  whether  he  goes  in  a 
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private  or  a  hii-ed  carriage.  Decis- 
ions upon  this  question  have  not  been 
numerous,  and  we  know  of  but  one 
directly  in  point,  although  in  others 
there  are  dicta  which  indicate  what 
is  understood  to  be  the  law.  Sum- 
mitt  V.  State,  8  Lea,  413,  was  a  con- 
viction of  the  defendant,  awatchmam 
in  a  depot,  for  assault  in  ejecting  a 
hackman  therefrom.  The  company 
had  forbidden  hackmen  to  enter  the 
building.  Notwithstanding  this  rule* 
the  right  of  a  hackman  to  go  into  a 
part  of  the  depot  to  obtain  the  bag- 
gage of  a  passenger,  whose  check  he 
had,  was  not  controverted.  The  pros- 
ecutor, having  the  check  of  a  passen- 
ger, was  in  another  part  of  the  depot : 
but  it  was  held  that  the  defendant 
was  not  justified  in  ejecting  him  al- 
together from  the  station,  and  the 
conviction  was  sustained.  Tobin  v. 
Railroad  Co.,  59  Me,  183,  was  an  ac- 
tion for  damages  by  a  hackman  who 
was  injured  by  stepping  on  a  defect- 
ive platform  when  leaving  a  passen- 
ger at  the  station.  The  court  sayr 
'  The  hackman,  conveying  passengers 
to  a  railroad  depot  for  transportation, 
and  aiding  them  to  alight  upon  the 
platform  of  the  corporation,  is  as 
rightfully  upon  the  same  as  the  pas- 
sengers alighting.'  In  this  case  it 
was  not  claimed  that  any  rules  had 
been  violated. 

"  The  recent  ease  of  Railroad  Co.  v. 
Tripp,  147  Mass.  35, 17  N.  E.  Rep.  89, 
was  an  action  of  trespass  against  an 
expressman  who  solicited  patronage 
in  the  plaintiff's  station  contrary  to 
its  rules.  W.  Allen,  J.,  says:  'Pas- 
sengers taking  and  leaving  the  cars 
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■which  they  use  upon  them ;  and  especially  is  this  so  in  regard 
to  railroads,  the  least  defect  in  which  may  be  attended  by  the 
most  fatal  consequences  to  passengers.  As  it  is  sometimes 
expressed,  it  is  the  imperative  duty  of  such  carriers  to  pro- 
vide themselves  not  only  with  road-worthy  vehicles,  but  with, 
vehicle-worthy  roads ;  and  when  an  accident  occurs  by  whicli 
the  passenger  has  suffered  an  injury  upon  a  road  for  the  con- 
dition of  which  the  carrier  is  responsible,  it  will  be  as  neces- 


at  the  station,  and  persons  setting 
down  passengers  or  delivering  mer- 
chandise or  baggage  for  transporta- 
tion from  the  station,  or  taking  up 
passengers  or  receiving  merchandise 
that  had  been  transported  to  the  sta- 
tion, had  a  right  to  use  the  station 
buildings  and  grounds,  superior  to 
the  right  of  the  plaintifE  to  exclusive 
occupancy.  All  such  persons  had 
business  with  the  plaintifiE,  which  it 
was  bound  to  attend  to  in  the  place 
and  manner  which  it  had  provided 
for  all  who  had  like  business  with  it' 
A  statute  of  Massachusetts  prescribes 
that  railroad  corporations  shall  give 
to  all  persons  equal  facilities  for  the 
use  of  its  depot  The  court  held  that 
this  statute  applied  only  to  the  rela- 
tions between  common  carriers  and 
their  patrons,  or  those  who  had  the 
right  to  use  the  station.  It  did  not 
give  the  defendant  the  right  to  go 
there  to  solicit  business  because  an- 
other had  the  right  See,  also,  Har- 
ris V.  Stevens,  31  Vt  79. 

"In  Markham  v.  Brown,  8  N.  H. 
523,  an  action  of  trespass  brought  by 
an  innkeeper  against  a  stage  driver, 
the  court  say  the  defendant  had 
clearly  a  right '  to  go  to  the  plaintiff's 
inn  with  travelers,  and  he  might,  of 
course,  lawfully  enter  it  for  the  pur- 
pose of  leaving  their  baggage  and  re- 
ceiving his  fare.'  The  case  most 
nearly  in  support  of  the  plaintiff's 
contention,  of  those  we  have  seen,  is 
Barker  v.  Railroad  Co.,  18  C.  B.  46, 


where  it  was  held  that  an  omnibus 
proprietor,  carrying  passengers  to 
and  from  a  station,  could  not  main- 
tain an  action  for  a  refusal  to  allow 
him  to  drive  his  vehicle  into  the  stgr 
tion  yard.  As  the  proprietor  was  not 
using  or  seeking  to  use  the  railway, 
it  was  considered  that  the  company 
owed  him  no  duty.  Jervis,  C.  J., 
said  that  a  passenger  would,  no 
doubt,  have  a  right  of  action  if  un- 
duly obstructed,  but  a  violation  of 
duty  to  him  would  not  give  an  ac- 
tion to  the  plaintiff.  It  is  to  be 
observed  that  the  recent  English 
cases  are  mainly  controlled  by  statute 
(17  and  18  Vict  ch.  31),  to  which  the 
Massachusetts  statute  is  similar. 
They  relate  chiefly  to  the  question 
whether  a  prohibition  to  one  to  ply 
for  passengers  within  a  station, 
when  the  same  right  is  granted  to 
another,  is  an  undue  preference 
under  the  statute.  It  is  generally 
held  that  it  is  not  See  In  re  Bead- 
ell,  2  C.  B.  (N.  S.)  509 ;  In  re  Painter,  id. 
703 ;  Hole  v.  Digby,  27  Weekly  Rep. 
884."  In  the  latter  case  it  seems  to  be 
conceded  that  one  going  bona  fide  to 
meet  a  passenger  would  not  be  guilty 
of  trespass.  In  Re  Marriott,  1  C.  B. 
(N.  S.)  499,  the  defendant  company 
was  ordered  to  admit  the  complain- 
ant's omnibus  into  the  station  to  re- 
ceive and  set  down  passengers  and 
goods  as  other  public  vehicles  were 
admitted." 
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sary  for  him,  in  order  to  exculpate  himself,  to  show  that  his 
road  was  in  complete  order,  as  to  show  that  his  vehicle  was 
without  defect,  or  that  if  defective  it  was  so  without  his  knowl- 
edge, and  in  such  a  manner  that  the  fact  could  not  have  been 
discovered  by  inspection.  The  highest  degree  of  care  will 
therefore  be  required  of  railway  companies  in  the  construc- 
tion of  their  road-beds,  without  stability  in  which  the  neces- 
sary superstructure  must  necessarily  be  infirm.^  But  the  same 
qualification  as  to  the  diligence  to  be  required  of  such  com- 
panies, in  regard  to  the  character  of  their  vehicles,  applies 
with  the  same  force  to  the  diligence  and  care  which  are  re- 
quired to  be  exercised  in  regard  to  their  roads,  and  that  is 
that  such  a  degree  of  care,  diligence  and  expense  will  not  be 
required  of  them  as  to  make  the  business  of  the  carriage  of 
passengers  wholly  impracticable,  or  so  responsible  and  ex- 
pensive as  to  drive  from  it  all  prudent  men.^ 

§  525.  Same  subject — Not  liable  for  defect  in  road  caused 
iy  unforeseen  accident. —  But  when  a  railway  company  was 
sued  for  an  injury  incurred  by  the  plaintiff  as  a  passenger,  in 
consequence  of  the  washing  away  of  a  part  of  its  track  by  an 
extraordinary  flood,  it  being  shown  that  the  track  had  been 
constructed  about  five  years  before  the  accident,  and  during 
that  time  had  withstood  all  ordinary  floods,  and  that,  in  the 
particular  instance,  the  accident  had  occurred  to  the  train 
whilst  running  at  night,  and  when  its  officers  were  wholly  in 
ignorance  of  the  damage  to  the  track,  the  court  saw  in  the 
case  no  evidence  of  negligence,  but  argued,  from  the  fact  that 
the  road  had  resisted  the  action  of  ordinary  storms  for  so  long 
a  time,  that  it  had  been  constructed  with  ordinary  care.'  And 
in  another  case  it  was  held  that  a  railway  company  was  re- 
quired to  construct  its  road  so  as  to  be  sufficient  to  resist  all 
such  violence  of  weather  as  might  be  reasonably  expected, 

1  Virginia,  etc.  R.  E.  u  Sanger,  15  road,  if  in  such  a  condition  as  would 
Gratt.  130 ;  McElroy  v.  The  Railroad,  be  regarded  as  safe  by  i-ailroad  men 
4  Cush.  400 ;  Oakland  R  R.  w  Field-  of  usual  intelligence  and  experience, 
ing,  48  Penn.  St.  320 ;  O'Donnell  v.  could  not  be  complained  of  for  any 
The  Railroad,  59  id.  239.  possible  deficiencies  which  would  not 

2  Pittsburg,  etc.  R.  R.  v.  Thompson,  be  regarded  by  competent  persons  as 
58  HI.  138;   ante,  §  503.    In  Grand  existing." 

Rapids,  etc.   R.   Co.  v.  Huntley,  88        s  Withers  v.  The  Railway  Co.,  27 
Mich  545,  Campbell, C.  J., said:  "The    L.  J.  Exoh  417;  s.  a  1  F.  &F.  165. 
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even  thougli  rarely,  to  occur  in  the  climate  or  locality  through 
which  it  ran,  and  that  the  fact  that  it  had  given  way  to  any 
such  violence  would  be  prima  facie  evidence  of  its  insuiH- 
ciency;  but  that  where  the  company  had  employed  skilful 
engineers,  and  used  all  ordinary  precautions  in  its  construc- 
tion, and  the  break  was  caused  by  an  unusual  storm,  it  was 
held  that  the  jury;  to  which  the  case  was  submitted  upon  the 
question  of  negligence,  were  justified  in  their  verdict  for  the 
company.' 

§  526.  Same  subject — Liability  for  unsound  rails,  defective 
switches,  etc. —  So  any  carelessness  or  negligence  in  the  use  of 
unsound  rails,  ill-constructed  switches,  or  any  of  the  subsid- 
iary appointments  of  the  road,  will  make  such  carriers  liable 
for  any  injury  to  a  passenger  which  can  be  traced  to  such  an 
imperfection  or  defect,  and  the  cases  are  numerous  in  which 
their  liability  has  been  made  to  depend  upon  their  inattention 
to  the  unfitness  of  such  portions  of  their  roads.  And  if  an 
accident,  from  which  an  injury  results  to  the  passenger,  be 
attributable  to  a  defect  in  any  of  these  things,  whether  a  part 
of  the  road  itself  or  used  in  connection  therewith  and  consti- 
tuting a  part  of  the  apparatus  for  his  conveyance,  the  carrier 
will  be  liable  if,  by  the  strictest  diligence,  it  might  have  been 
discovered  or  known  and  remedied  by  its  agents.^ 

§  527.  Same  siCbjeot  —  No  liability  ^wJien  injury  caused  by  a 
stranger. —  In  such  cases,  however,  the  negligence  of  the  car- 
rier is  the  gist  of  the  action ;  and  where  the  misfortune  has 
been  caused  by  the  negligence  or  trespass  of  a  stranger,  for 
whose  acts  the  company  was  -not  responsible,  and  no  negli- 
gence in  anticipating  the  act  or  in  preventing  its  consequences 
can  be  charged  to  the  carrier,  it  will  not  be  held  accountable. 
Thus  where  the  track  of  the  road  had  been  in  good  order  up 
to  the  time  of  the  mishap,  which  was  caused  by  the  displace- 
ment of  some  of  its  rails  by  some  evil-disposed  person  at 

1  Great  Wes.  Railway  v.  Braid,  1  20  Barb.  283,  18  N.  Y.  534 ;  Baltimore, 

Moore,  P.  C.  (N.  S.)  101.  »  etc.  R  R  w   Worthington,  21  Md. 

^McElroy  v.  The  Railroad,  4  Cush.  275 ;  Taylor  v.  Day,  16  Vt.  566 ;  Nash- 

400 ;  Reed  v.  The  Railroad,   56  Barb,  ville,,  etc.  R.  R  v.  Messino,  1  Sneed, 

493 ;  Toledo,  etc.  R  R  u  Apperson,  220 ;  Fletcher  v.  The  Railroad,  1  Al- 

49  111.  480 ;  Chicago,  etc.  R  R  v.  Tay-  len,  9 ;  Eaton  v.  The  Railroad,  11  id. 

lor,  69  id.  461 ;  Curtis  v.  The  Raih-oad,  500. 
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night,  and  immediately  before  the  train's  arrival  at  the  spot, 
with  a  reckless  design  to  cause  damage  to  the  road,  and  under 
such  circumstances  that  the  agents  of  the  road,  with  the  ut- 
most care,  could  not  have  known  of  the  danger,  it  was  ad- 
judged that  the  company  could  not  be  held  liable.' 

§  528.  Same  subject  —  Liability  for  not  discovering  defect- 
It  therefore  sometimes  becomes  important  to  ascertain  whether 
a  defect  previously  existed  to  which  the  accident  is  to  be  at- 
tributed, and  which  the  company  had  the  opportunity  to  dis- 
cover and  to  remedy,  or  whether  the  accident  occurred  with- 
out any  previously  existing  defect,  such  as  it  would  have  been 
negligence  in  the  company  not  to  discover.  If,  for  instance, 
a  rail  apparently  sound  should,  in  the  very  act  of  being  passed 
over  by  the  train,  break  and  occasion  an  injury  without  negli- 
gence on  the  part  of  the  company  in  not  having  previously 
discovered  its  weakness,  the  company  would  not  be  liable ; 
but  if  it  had  been  broken  before  the  accident  by  another  train, 
and  time  had  been  afforded  the  company  to  discover  the  fact, 
it  would  be  obnoxious  to  the  charge  of  negligence  and  would 
be  liable  to  the  injured  passenger.^  Both  the  questions  arose 
in  the  case  of  McPadden  v.  The  Eailroad,'  the  contention  of 
the  plaintiff  being  that  the  rail,  the  breaking  of  which  caused 
the  accident,  had  really  been  broken  by  another  train  which 
had  run  over  it  a  few  minutes  before  the  one  in  which  he  was 
a  passenger.  But  it  was  held  that  even  if  that  were  so,  suffi- 
cient time  and  opportunity  had  not  been  given  the  road  to 
discover  and  repair  the  defect  before  the  happening  of  the 
accident  from  which  the  plaintiff  was  the  sufferer. 

§  529.  Responsibility  for  not-  adopting  useful  improvemmts 
which  may  promote  the  safety  of  the  passenger.— Ga.rriers  of 
passengers  may  also  become  chargeable  with  negligence  by  a 
failure  to  adopt  such  known  and  generally  used  inventions  and 
improvements,  in  the  manner  of  the  construction  of  their  vehi- 

1  Deyo  V.  The  Railr^d,  34  N.  T.  9.  ductor  made  such  examination  as  he 

2  Where  an  accident  happens  be-  could  without  stopping  the  train, 
cause  of  the  breaking  of  a  car-wheel,  though  if  it  had  been  stopped  the 
not  attributable  to  the  fault  of  the  broken  wheel  would  have  been  dis- 
company,  the  latter  is  not  liable  be-  covered.  Ii-elson  v.  Railway  Co.,  — 
cause  a  passenger  had  told  the,  con-  La.  Ann.  — ,  7  S.  Rep.  800. 
ductor  that  he  had  heard  an  unusual  8  44  N.  Y.  478. 

sound  and  felt  a  jar,  and  the  con- 
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cles,  as  conduce  to  the  safety  of  passengers  by  their  modes 
of  conveyance ;  and  the  same  requirement  is  made  as  to  the 
construction  and  general  equipment  of  their  roads,  of  those 
carriers  who  build  and  are  responsible  for  their  condition.' 
But  while  the  law  demands  for  the  safety  of  the  passenger  the 
utmost  care,  it  will  not  hold  the  carrier  accountable  for  the 
use  of  every  possible  means  to  prevent  injury  which  the  high- 
est scientific  skill  might  have  brought  to  bear,  nor  for  the 
employment  of  every  device  which  ingenuity  might  have  sug- 
gested, regardless  of  their  expense  as  compared  with  the  char- 
acter and  amount  of  his  business,  or  of  the  difficulties  of  their 
adoption  and  application,  or  of  their  importance,  or  of  the 
necessity  for  them  in  the  particular  business.  ITor  will  he  be 
held  liable  for  failing  to  adopt  an  untried  machine  or  mode  of 
construction.^  In  a  case  in  which  the  question  was  as  to  the 
liability  of  a  railway  company,  by  reason  of  continuing  to  use 
a  particular  kind  of  switch  instead  of  one  of  an  improved  pat- 
tern, by  the'  employment  of  which  it  appeared  that  the  acci- 
dent would  have  been  avoided,  "  undoubtedly,"  said  the  court, 
"  this  rule  is  to  be  applied  with  a  reasonable  regard  to  the 
ability  of  the  company  and  the  nature  and  cost  of  such  im- 
provements ;  but  within  its  appropriate  limits,  it  is  a  rule  of 
great  importance,  and  one  which  should  be  strictly  enforced. 
A  stronger  case  for  the  application  of  the  rule  than  is  here 
presented  could  scarcely  arise.    The  improvement  related  to 

1  Smith  V.  The  Railroad,  19  N.  Y.  Thus  there  is  no  principle  of  law 

137,  6  Duer,  225;   Hegeman  v.  The  which  requires  a  railroad  company 

Railroad,  16  Barb.  353,  18  N.  Y.  9 ;  to  furnish  its  road  with  new  cars  to 

Caldwell  v.  The  Steamboat  Co.,  47  ti'ansport  passengers,  or  which  makes 

N.  Y.  282 ;  Baltimore,  etc.  B.R.v.  The  it   liable  for  using  old  ones.     But 

State,  29  Md.  252 ;  Meier  v.  The  Rail-  whether  new  or  old,  it  is  required  to 


road,  64  Penn.  St.  225 ;  Nashville,  etc, 
E.  E.  n  Messino,  1  Sneed,  220 ;  Nash- 
ville, etc.  R.  R.  V.  Elliott,  1  Cold.  611 
Costello  V.  The  Railroad,  65  Barb.  92 
TTnger  v.  The  Railroad,  51  N.  Y.  497 
Taylor  u  The  Railway,  48  N.  H.  304 
Toledo,  etc.  R.  R.  ■;;.  Conroy,  68  111 


keep  them  in  good  repair  and  fit  for 
use  so  as  not  to  endanger  the  safety 
of  passengers.  Wormsdorf  v.  Rail- 
way Co.,  75  Mich.  472. 

A  passenger  carrier  is  not  bound 
to  adopt  every  new  improvement  or 
to  use  on  freight  trains  aU  the  safety 


660 ;  Jackson  v.  The  Railway,  L.  R.  ^    appliances  used  on  passenger  trains, 
Com.  P.  D.  125.  Oviatt  v.  Railway  Co.,  43  Minn.  300. 

2  Steinweg  v.  The  Railway,  43  N.  Y. 
133. 

605 


§§  530,  531.J  THE   LAW   OF   CABEIEES. 

a  part  of  the  apparatus  of  the  road  which  is  a  source  of  numer- 
ous accidents.  Its  utility  was  undoubted  and  the  expense 
trifling.  The  defendants  had  themselves  recognized  its  value. 
If  the  principle  should  ever  be  applied,  therefore,  it  should  be 
applied  here.  The  defendants  were  clearly  in  default  for  per- 
mitting the  short  switch  to  remain  in  use  upon  the  road, 
especially  at  a  place  where  there  was  a  somewhat  unusual 
complication  of  switches." ' 

§  530.  8ame  subject.—  And  where  the  action  was  against  a 
ferry  company,  to  recover  damages  for  an  injury  to  a  passen- 
ger upon  one  of  its  boats,  through  its  alleged  neghgence, 
Colt,  J.,  in  delivering  the  opinion  of  the  court,  illustrated  the 
distinction  by, saying:  "  The  modes  of  conveyances  in  use  by 
passenger  carriers,  bpth  by  land  and  water,  vary  as  the  exi- 
gencies of  the  traffic  and  its  remunerative  character  require 
and  justify.  To  require  all  carriers  to  adopt  alike  expensive 
provisions  for  the  safety  of  passengers,  without  reference  to 
the  nature  of  their  employment  or  the  amount  of  their  busL 
ness,  would  be  impracticable  and  absurd.  It  would  be  like 
requiring  all  public  highways  in  the  commonwealth  to  be  kept 
in  a  like  state  of  repair,  without  reference  to  the  nature  of  the 
country  through  which  they  pass,  or  the  amount  of  travel 
they  accommodate.  The  different  kinds  of  ferries  in  use  vary 
from  the  rudest  form  of  boat,  drawn  from  shore  to  shore  by 
ropes,  propelled  by  oars  or  horse  power,  or  the  current  of  the 
stream;,  with  landing  places  on  the  banks,  to  those  expensive 
steamboats  which^  ply  between  populous  districts,  provided 
with  every  convenience  of  access  from  docks  and  ferry  houses. 
It  cannot  be  necessary,  in  order  to  protect  themselves  from 
liability,  that  all  these  different  ferry-men  should  adopt  those 
appliances  which  can  be  shown  to  be  the  safest,  and  which 
others  m  the  same  occupation  use."  ^ 

§531.  Duty  as  to  examination  of  vehicles  and  other  appor 
ratus. —  It  is  laid  down  in  some  of  the  cases  that  the  carrier 
is  required  to  examine  his  vehicles  and  other  apparatus  for  the 
conveyance  of  his  passengers  previous  to  the  commencement 
of  each  journey,  and  that  if  he  fail  to  do  so  and  an  injury 
happen  to  a  passenger,  caused  by  a  defect  in  any  of  them, 

1  Smith  V.  The  Raih-oad,  mpra.  2  Le  Barron  v.  The  Ferry  Co.,  11 

AUen,  313. 
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which  might  have  been  discovered  by  siioh  an  examination,  he 
■will  be  obnoxious  to  the  charge  of  negligence  and  responsible 
for  the  injury.'  Of  this  rule  he  was  held  to  a  punctilious  ob- 
servance, where  it  was  proven  that  when  the  accident  hap- 
pened the  coach  was  on  its  second  journey  after  the  last 
examination  which  had  been  made  of  it ;  and,  although  it  had 
just  before  been  repaired  at  the  coachmaker's,  the  carrier  was 
held  liable.  "  For,"  as  said  by  Best,  J.,  "  when  ten  or  four- 
teen people  are  placed  on  the  outside,  as  is  the  case  with  many 
of  these  stages,  a  master  is  guilty  of  gross  negligence  if  no  in- 
spection of  the  coach  takes  place  immediately  previous  to  each 
journey."^ 

§  532.  Same  subject. —  This  rule,  however,  was  established 
in  the  old  stage-coach  days,  and  was  of  course  intended  for 
the  guidance  of  carriers  by  the  modes  of  conveyance  then  in 
vogue.  It  does  not,  it  is  apprehended,  apply  to  steamboats 
and  railways,  which  are  now  the  principal  carriers.  The 
modes  of  testing  the  safety  of  the  former  are  prescribed  by 
general  statutory  laws,  which  require  their  inspection  at  cer- 
tain stated  periods  and  in  certain  prescribed  modes,  while  the 
latter  would  hardly  fulfill  the  law  by  examinations  only  pre- 
vious to  the  commencement  of  each  journey,  but  are  required 
to  be  continually  watchful  of  their  vehicles,  including  all  the 
means  used  by  them  in  the  transportation,  and  cautiously  to 
observe  all  the  accustomed  and  known  tests  for  the  discovery 
of  their  insufficiency  as  often  as  the  circumstances  may  re- 
quire. In  this  matter  no  invariable  rule  can  be  laid  down  by 
which  they  are  to  h&  governed ;  for  what  would  be  prudence 
and  caution  upon  one  journey  and  in  one  state  of  weather 
might  not  be  so  considered  upon  another  journey,  or  over  a 
different  road,  or  at  another  season. 

5.  Duty  as  to  servoMts  employed. 

§  533.  Besponsibility  for  the  character  of  servants  employed. 
It  is  equally  important  and  imperative  that  the  employees  or 
servants  of  the  carrier  shall  be  competent,  attentive  and  suffi- 

1  Sharp  V.  Grey,  9  Bing.  457 ;  Ware  Edm.  Sel.  Cas.  359 ;  Story  on  BaiL 
%.Gay,  11  Pick.  106 :  Ingalls  v.  BiUs,    §  593. 

9  Met  1 ;  Hanley  v.  The  Railroad,  1        2  Bremner  v.  Williams,  1  C.  &  P. 
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ciently  skilled  for  the  performance  of  the  duties  to  which  they 
may  be  assigned.  As  to  the  responsibility  of  coach  proprie- 
tors in  this  respect,  it  was  said  by  Best,  J.,  that  "  the  coach- 
man must  have  competent  skill,  and  must  use  that  skill  with 
diligence ;  he  must  be  well  acquainted  with  the  road  he  un- 
dertakes to  drive ;  he  must  be  provided  with  steady  horses,  a 
coach  and  harness  of  sufficient  strength,  and  properly  made; 
and  also  with  lights  by  night.  If  there  be  the  least  failure 
in  any  one  of  these  things,  the  duty  of  the  coach  proprietors 
is  not  fulfilled,  and  they  are  answerable  for  any  injury  or 
damage  that  happens." '  And  this  definition  of  the  diligence 
required  of  such  carriers  has  been  substantially  repeated  in  a 
number  of  American  cases.^  And  when  the  route  or  journey 
upon  which  he  is  employed  is  one  more  than  ordinarily  ex- 
posed to  the  danger  of  attacks  by  robbers  and  outlaws,  the 
driver,  besides  being  competent  in  other  respects,  must  be 
cool,  self-possessed,  prudent,  and  of  good  judgment  and  fore- 
thought.' 

§  534.  Same  subject — Liable  for  their  negligence,  impru- 
dence or  incompetency. —  For  any  carelessness,  imprudence  or 
incompetency  of  the  driver,  the  proprietor  will  of  course  be 
liable  to  the  same-  extent  as  for  his  own.  It  has  accordingly 
been  held  that  if,  of  two  ways,  the  driver,  with  knowledge  of 
the  fact,  select  the  one  which  is  the  more  hazardous ;  *  or  if 
the  accident  be  caused  by  racing  or  improper  speed ;  *  or  if  he 
fail  to  caution  the  passengers  when  passing  over  a  part  of  the 
road  more  than  ordinarily  dangerous ; «  or  if  through  his  negli- 
gence the  passenger  is  put  in  a  position  of  danger,  in  the  at- 
tempt to  esca,pe  from  which  he  is  injured,''  even  though  if  he 
had  remained  quiet  and  made  no  effort  to  extricate  himself 
from  the  supposed  danger,  he  would  have  received  no  injury; " 

1  Crofts  V.  Waterhouse,  3  Bing.  319.        » Mayor  v.  Humphries,  1  a  &  P. 

2  McKinney  v.  Neil,  1  McLean,  540 ;     251. 

TuUer  w  Talbot,  33  HI.  357  i  Parish  cjiaury  v.  Talmadge,  2  McLean, 
?j.  Reigle,  11  Gratt.  697 ;  Frink  w  Coe,  157;  Laing'u.  Colder,  8  Penn.  St 
4  G.  Greene  (Iowa),  555 ;  Stokes  v.  479 ;  Dudley  v.  Smith,  1  Camp.  167. 
SaltonstaU,  13  Pet  181.  7  Stokes  v.  Saltonstall,  13  Pet  181 ; 

SHolladay  v.  Kennard,  12  Wall.  Ingalls  v.  Bills,  9  Met  1;  Jones  v. 
254.  Boyce,  1  Stark.  493 ;  Caswell  v.  The 

4  Mayhew  v.  Boyce,  1  Starkie,  433.    Railroad,  98  Mass.  194. 

6  Eldridge  v.  The  Railroad,  1  Sand. 
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or  if  the  accident  be  attributable  to  the  intoxication  of  the 
driver  the  carrier  is  responsible.' 

§  535.  Same  subject  —  Compames  and  corporations  liable. — 
As  to  companies  and  corporations,  by  which  by  far  the  greater 
part  of  the  business  of  the  carriage  of  passengers  is  now  done, 
and  which  necessarily  act  through  agents,  the  law  will  recog- 
nize no  distinction  when  the  question  is  one  of  negligence  be- 
tween such  agents  and  their  principals,  except  so  far  as  the 
remedy  is  concerned ;  and  in  questions  of  liability  for  injuries 
occasioned  by  negligence  or  incompetency  between  such  car- 
riers and  their  passengers,  the  officers  and  agents  of  the  former 
will  be  identified  with  their  principals,  and  the  question  of 
negligence,  unfitness  or  incompetency  to  which  the  injury  is 
referred  will  be  treated  as  one  between  the  injured  passenger 
and  the  officer  or  agent  himself,^  and  such  companies  wiU  be 
regarded  as  constructively  present  in  all  acts  performed  by 
their  agents  and  servants  within  the  range  of  their  ordinary 
employments.'    And  when  such  carriers  employ  for  the  car- 
riage of  their  passengers  steam  power,  and  undertake  to  con- 
vey them  by  railrpads  and  steam  vessels,  in  which  mode  of 
carriage  the  least  omission  of  duty  or  want  of  necessary  skill 
or  promptness  may  be  attended  with  the  most  disastrous  re- 
sults, they  will  be  required  to  exercise  even  more  circumspec- 
tion, if  possible,  than  carriers  by  other  modes  of  conveyance, 
in  the  selection  of  their  employees.     As  said  by  G-rier,  J.,  in 
the  case  of  The  Philadelphia  &  Reading  Eailroad  v.  Derby,* 
"a  large  proportion  of  the  accidents  on  railroads  are  caused  by 
the  negligence  of  the  servants  or  agents  of  the  company. 
Nothing  but  the  most  stringent  enforcement  of  discipline,  and 
the  most  exact  and  perfect  obedience  to  every  rule  and  order 
emanating  from  a  superior,  can  insure  safety  to  life  and  prop- 
erty.   The  intrusting  such  a  powerful  and  dangerous  engine 
as  a  locomotive  to  one  who  will  not  submit  to  control,  and 
render  implicit  obedience  to  orders,  is  itself  an  act  of  negli- 

89;  Eailroad  v.  Aspell,  23  Penn.  St.    DuvaU,  114;  Pittsburg,  etc.  E.  E.  v. 
147;  Buel  v.  The  EaUroad,  31  N.  Y.    Duby,  38  Ind.  294. 
314.  8  Bass  V.  The  Eallway,  86  Wis.  450 ; 

ipHnk  V.  Coe,  4  Greene  (Iowa),  555.    Washburn  v.  The  Eailroad,  3  Head, 
2  Louisville,  etc.  E.  E.  u.  Collins,  3    638. 

4 14  How.  468. 
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gence,  thfi  '  causa  causans '  of  the  miscliief ;  while  the  proximate 
cause,  or  the  '  ipsa  negligentia '  which  produces  it,  may  truly 
be  said,  in  most  cases,  to  be  the  disobedience  of  orders  by  the 
servant  so  intrusted.  If  such  disobedience  could  be  set  up  by 
a  railroad  company  as  a  defense  when  charged  with  negh- 
gence,  the  remedy  of  the  injured  party  would  in  most  cases 
be  illusive,  discipline  would  be  relaxed,  and  the  danger  to  the 
life  and  limb  of  the  traveler  greatly  enhanced.  Any  relaxation 
of  the  striijgent  policy  and  principles  of  the  law  affecting  such 
cases  would  be  highly  detrimental  to  the  public  safety." ' 

§  536.  Sa/me  subject  —  Liability  for  Imowingly  retaining 
unfit  servants  —  Hatification. —  And  if,  with  knowledge  of  his 
incompetency,  unfitness,  or  intemperate  habits,  such  carriers 
employ  a  servant,  or  retain  him  in  the  management  of  any 
portion  of  their  business  upon  which  the  safety  of  their  pas- 
sengers may  depend,  it  will  be  gross  misconduct  on  the  part 
of  the  carrier,  and  if  an  accident  occur  therefrom,  from  which 
the  passenger  sustains  an  injury,  he  will  not  be  confined,  in 
his  recovery  against  the  carrier,  to  merely  compensatory  dam- 
ages.^ And  it  has  been  said  that  if  such  carriers  employ  a 
servant  or  agent  of  intemperate  habits,  and  an  accident  occur 
which  might  have  been  avoided  or  prevented  by  any  exertion 
of  skill  or  diligence  on  his  part,  the  law  will  presume  that  it 
was  occasioned  by  his  intemperance,  and  the  burden  will  be 
thrown  upon  the  company  of  showing  that  at  the  time  of  its 
occurrence  he  was  sober.'  And  evidence  of  the  intemperate 
habits  of  an  employee,  with  knowledge  on  the  part  of  a  rail- 
road companj'-,  may  be  shown,  with  a  view  to  the  enhance- 
ment of  damages ;  for  if  a  railroad  company  knowingly  and 
wantonly  employs  a  drunken  engineer  or  switchman,  or  retains 
one  after  knowledge  of  his  habits  is  brought  home  to  it,  or  to 
a  superintendent  authorized  to  discharge  him,  and  injury  occurs 
by  reason  of  such  habits,  the  company  will  be  amenable  to  the 
severest  rule  of  damages.* 

1  And  see  Carpue  v.  The  Railway,  5  *  Cleghorn  v.  The  RaUroad,  56  N.  Y. 
Ad.  &  El.  (N.  8.)  747.  44;  Gasway  v.  Railrbad  Co.,  58  Ga. 

2  Cleghorn  w  The  Railroad,  56  N.Y.  216;  New  Orleans,  etc.  R  Co.  v. 
44 ;  Frink  v.  Coe,  4  Greene,  supra;  Burke,  58  Miss.  200 ;  Bass  v.  Railway 
Caldwell  v.  S.  B.  Co,,  47  N.  Y.  282.  Co.,  42  Wis.  654 ;  Perkins  v.  Railroad 

a  Penn.  R.  R  v.  Books,  67  Pfenu.  St  Co.,  55  Mo.  201.  In  Gulf,  etc.  R  Co. 
839-  V.  Kirkbride,  79  Tex  457, 15  S.  W. 
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6.  Duty  to  accept  passengers. 

§  537.  T/ieir  SmXy  to  accept  as  'passengers  those  wTio  offer 
themselves  for  carriage. —  It  has  neyer  been  directly  decided 
by  the  courts  of  England  whether,  at  common  law,  those  who 
hold  themselves  out  as  carriers  of  passengers  are  obliged  to 
receive  and  carry  all  persons  who  offer  themselves,  as  common 
carriers  are  to  accept  and  carry  all  the  goods  offeree^  to  them 
for  that  purpose.  The  case  of  Bretherton  v.  "Wood,'  which  is 
generally  cited  to  sustain  the  position  that  they  are  so  bound, 
is  only  inferentially  a  decision  of  the  question.  It  was  an  ac- 
tion against  ten  proprietors  of  a  coach  for  injuries  to  the 
plaintiff  as  a  passenger  through  negligence,  and  verdict  and 
judgment  having  been  given  against  eight  and  for  two  of  the 
ten,  error  was  brought  on  the  ground  that  the  action  was 
upon  a  contract,  and  that  therefore  the  judgment  could  only 
be  rendered  ^gainst  or  for  the  whole  number  sued.  But  it 
was  held  in  the  exchequer  chamber  that  the  action  was  upon 
the  case  and  not  founded  upon  contract,  and  being  "  against  a 
common  carrier  upon  whom  a  duty  is  imposed  by  the  custom 
of  the  realm,  or,  in  other  words,  by  the  common  law,  to  carry 
and  convey  their  goods  or  passengers  safely  and  securely,  so 
that  by  their  negligence  or  default  no  injury  or  damage  hap- 
pen," it  was  held  that  the  objection  was  not  well  taken.  This 
case,  however,  as  is  evident,  merely  decides  that  the  right  of 
the  passenger  to  be  carried  safely,  after  he  has  been  received 
as  such  by  the  carrier,  does  not  depend  on  his  having  made  a 
contract  for  his  carriage,  but  that  the  fact  of  being  a  passen- 
ger easts  a  duty  upon  the  carrier  by  implication  of  law,  and, 
independently  of  contract,  to  carry  him  safely,  and  enables 
the  plaintiff  to  sue  either  in  assumpsit  for  breach  of  the  con- 
tract or  in  tort  for  the  breach  of  duty,  which,  as  a  rule  of  law, 
is  confirmed  by  many  cases .  both  in  this  country  and  in  Eng- 
land.^   The  subject  of  the  general  obligation  to  receive  and 

Rep.  495,  the  court  hold  that  an  act  1 3  B.  &  B.  54 
of  a  servant  for  which  the  master  ^  Austin  v.  The  Railway,  L.  R  3 
■was  not  at  the  time  liable  does  not  Q.  B.  442 ;  Marshall  v.  The  Railway, 
become  His  act  because  he  afterwards  11  Com.  B.  655 ;  Eaton  v.  The  Rail- 
refuses  to  discharge  the  servant,  road,  11  Allen,  500 ;  McElroy  v.  The 
Citing  Railway  Co.  v.  McDonald,  75  Raih-oadi  4  Gush.  400 ;  New  Orleans, 
Tex  46.  etc.  R.  R.  v.  Hurst,  36  Miss.  660; 
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carry  was  subsequently,  in  another  case,  discussed  at  length 
by  counsel  before  the  court  of  common  pleas,  but  the  case 
went  off  on  a  question  of  pleading  which  made  it  unnecessary 
to  decide  the  question.^  In  the  case  of  railways  and  canals, 
however^  it  is,  in  England,  regulated  by  statute,  and  they  are 
bound  to  carry  aU  persons  who  may  offer  themselves.^ 

§  538.  8<Jime  subject. —  But  in  this  country  it  has  been  set- 
tled by  a  number  of  cases  that  those  who  hold  themselves 
out  generally  as  carriers  of  passengers,  or  engage  publicly  in 
that  business,'  are  no  less  bound  to  receive  and  carry  all  such 


Union  Pacific  R.  E.  v.  Nichols,  6 
Kan.  505;  Nolton  v.  The  Raibroad 
Corporation,  15  N.  Y.  444. 

1  Bennet  v.  The  Peninsular  S.  B. 
Co,,  6  Com.  B.  775. 

2  Denton  v.  The  Railway  Co.,  5  EL 
&  B.  860. 

'The  term  "common  carrier"  is 
used  to  designate  only  those  who  un- 
dertake, as  a  public  business,  to  carry 
goods.  Carriers  of  passengers,  how- 
ever pubhc  their  busuiess,  are  not,  in 
the  technical  sense  of  the  words, 
common  carriers,  though  they  are  so 
as  to  the  baggage  of  passengers. 

But  still  there  may  be  common  or 
public  carriers  of  passengers  as  well 
as  private  carriers  of  persons  for  hire. 
Between  these  a  weE  recognized  dis- 
tinction exists,  somewhat  simUar  to 
that  between  the  common  and  the 
private  carrier  of  goods  for  hira  In 
Shoemaker  v.  Kingsbury,  13  WalL 
369,  the  defendants  were  contractors 
for  building  a  division  of  a  railroad, 
and  were  running  a  construction 
train  to  transport  matenal  for  the 
road.  This  train  was  not  adapted  for 
passengers,  and,  according  to  the 
testimony,  the  defendants  did  not  de- 
sire to  carry  passengers,  although 
when  persons  got  on  to  ride,  the  de-, 
f endants  did  not  put  them  off ;  and 
sometimes,  though  not  always,  fare 
was  charged  for  the  carriage.  The 
plaintiff  requested  to  be  carried  upon 


the  train,  and  the  defendants  under- 
took to  carry  him  as  he  requested, 
for  which  he  paid  them  fare.  While 
the  plaintiff  was  thvis  being  carried, 
an  accident  happened  to  the  train, 
by  its  running  upon  an  ox  which  had 
strayed  upon  the  track,  and  the 
plaintiff  was  injured.  "  In  the  ren- 
dition of  these  services  for  the  plaint- 
iff," says  Field,  J.,  "the  defendants 
were  simply  private  carriers  for  hire. 
As  such  carriers,  having  only  a  con- 
struction train,  they  were  not  under 
the  same  obUgations  and  responsibil- 
ities which  attach  to  common  car- 
riers of  passengers  by  railway.  The 
latter  undertake,  for  hire,  to  carry  all 
persons  indifferently  who  apply  for 
passage;  and  the  law,  for  the  pro- 
tection of  travelers,  subjects  such 
carriers  to  a  very  strict  responsibiUty. 
It  imposes  upon  them  the  duty  of 
providing  for  the  safe  conveyance  of 
passengers,  so  far  as  that  is  practica- 
ble by  the  exercise  of  human  care 
and  foresight  ...  It  is  evident 
that  the  defendants  in  this  case  were 
not  subject  to  any  such  stringent  ob- 
ligations and  responsibiUties  as  are 
here  mentioned.  They  did  not  hold 
themselves  out  as  capable  of  carry- 
ing passengers  safely ;  they  had  no 
arrangements  for  passenger  service, 
and  they  were  not  required  to  make 
provisions  for  the  protectipn  of  the 
road,  such  as  are  visually  adopted  ai^d 
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as  may  offer  themselves  to  be  carried,  who  pay  or  tender  the 
proper  compensation,  for  whom  the  carrier  has  accommoda- 
tions, and  to  whom  there  may  be  no  legal  objection,  than  are 
common  carriers  to  accept  and  carry  goods  which  may  be  ten- 


exacted  of  railroad  companies.  They 
did  not  own  the  road,  and  had  no  in- 
terest in  it  beyond  its  construction. 
It  was  no  part  of  their  duty  to  fence 
it  in,  or  to  cut  away  the  bushes  and 
weeds  growing  on  its  sides.  .  .  . 
The  plaantifl  knew  its  condition,  and 
the  relation  of  the  defendants  to  it, 
when  he  appUed  for  pEissage.  .  .  . 
He  therefore  took  upon  himself  the 
risks  incident  to  the  mode  of  convey- 
ance used  by  the  defendants  when 
he  entered  their  cars.  All  that  he 
could  exact  from  them,  under  these 
circumstances,  was  the  exercise  of 
such  care  and  skill  in  the  manage- 
ment and  running  of  the  trains  as 
prudent  and  cautious  men,  experi- 
enced in  that  business,  are  accus- 
tomed to  use  under  similar  cir- 
cumstances." In  The  NashviUe  & 
Chattanooga  Railroad  v.  Messino,  1 
Sneed,  320,  the  facts^  were  the  same, 
except  that  "freight  and  passengers 
were  received  and  carried  for  pay, 
regularly  and  without  refusal;"  but 
there  had  been  no  solicitation  of  pas- 
sengers, or  public  notice  that  they 
would  be  carried.  The  case  having 
been  submitted  to  a  jury,  with  the 
instruction  that  a  common  carrier  of 
passengers  is  one  who  undertakes, 
for  hire,  to  carry  all  persons  indiffer- 
ently who  may  ap^ly  for  passage, 
and  that  to  constitute  one  such  a 
common  carrier  it  was  necessary 
that  he  should  hold  himself  out  to 
the  community  as  such,  but  that 
"  a  party  having  the  conveniences  for 
carrying  persons  may,  in  some,  or 
perhaps  in  many,  oases  carry  passen- 
gers for  hire,  when  done  at  the  in- 
stance of  the  passengers  and  for  their 


accommodation,  without  incurring 
the  responsibihties  of  common  car- 
riers," this  statement  of  the  law 
was  approved,  and  the  distinction  be- 
tween private  and  common  carriers 
of  persons,  as  to  the  degree  of  re- 
sponsibility incurred,  was  said  to  be 
that  the  former  "  would  be  held  ac- 
countable under  rules  much  less 
stringent."  Nor  will  a  railroad  be- 
come a  common  carrier  of  passen- 
gers by  its  freight  trains,  by  reason 
of  occasionally  carrying  passengers 
upon  them,  as  a  matter  of  accommo- 
datioui  although  fare  be  charged  for 
their  carriage,  any  more  than  it  will 
become  a  common  carrier  of  goods 
by  its  passenger  trains,  from  occa- 
sionally carrying  them  for  accom- 
modation. Murch  V.  The  Eaih-oad, 
39  N.  H.  9 ;  Elkins  v.  The  Eailroad, 
33  id.  375. 

The  real  inquiiy  in  such  cases,  as 
in  the  carriage  of  goods,  is  whether 
it  was  the  business  or  custom  of  the 
party  sought  to  be  charged  with  lia- 
bility to  receive  and  carry  passen- 
gers for  hire.  Otherwise,  in  the  ab- 
sence of  any  contract,  and  especially 
if  it  should  appear  that  he  had  never 
undertaken  the  business  generally 
and  was  induced  to  carry  the  injured 
person  upon  the  particular  occasion 
at  his  solicitation,  even  though  for 
hire,  the  strictly  legal  relation  of  car- 
rier and  passenger,  with  all  its  rights 
and  responsibilities,  would  not  arise. 
Proof  of  such  facts  woidd  raise  the 
presuipption  that  the  party  was  not 
carried  as  a  passenger,  and  if  the  at- 
tempt is  made  to  overcome  it  by 
showing  a  contract,  it  must  ap- 
pear that  the  person  with  whom  it 
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dered  to  them  for  that  purpose,  or  innkeepers  to  receive  and 
entertain  travelers.^ 

§  538a.  Same  subject — Bight  to  le  carried  on  freight  trains, 
etc. —  Most  railroad  companies  are  carriers  both  of  passengers 
and  goods,  and  while  they  may  undertake  to  carry  both  upon 
the  same  train  they  are  not  compelled  to,  but  may  lawfuly 
divide  the  traffic,  furnishing  separate  trains  for  each,  and,  hav- 
ing done  so,  may  lawfully  refuse  to  carry  passengers  upon 
their  freight  trains  or  freight  upon  their  passenger  trains." 

Where,  however,  notwithstanding  such  a  general  division, 
the  railroad  company  receives  and  undertakes  to  carry  pas- 
sengers upon  its  freight  trains,  it  must  carry  them  with  the 
same  considerations  for  their  safety  as  though  they  were  upon 
a  passenger  train.'  For  this  purpose  one  offering  himself  as 
a  passenger  upon  a  freight  or  other  train  upon  which  passen- 
gers might  be  carried,*  and  having  no  knowledge  that  the 

ELkins  v.  Railroad  Co.,  23  N.  H.  375; 
Thomas  v.  Railway  Co.,  73  Mich.  355. 
So  it  may  run  a  "pay  train"  and 
exclude  passengers  therefrom.  South- 
western, etc.  R  Co.  V.  Singleton,  66 
Ga.253. 

*  Ohio,  etc.  E.  Co.  v.  Dickerson,  59 
Ind.  317;  St  Louis,  etc.  R'y  Co.  v. 
VaJiiiuB,  56  Ind.  511;  Indianapolis, 
etc.  R'y  Co.  v.  Beaver,  41  Ind.  493; 
Chicago,  etc  R.  Co.  v.  Hazzard,  36 
IlL  373 ;  Galena,  etc.  R  Co.  v.  Fay,  16 
IlL  558 ;  Chicago,  eta  R  Co.  v.  Flagg, 
43  111.  364;  Illinois,  etc.  R  Co.  v.  Sut- 
ton, 53  m  397 ;  Dunn  v.  Railway  Co., 
58  Me.  187 ;  Edgerton  v.  Railroad  Co., 
39  N.  T.  237;  St  Joseph,  etc  R  Co. 
V.  Wheeler,  35  Kan.  185 ;  Whitehead 
u, Railway  Co.,  99  Mo.  263;  McGee 
V.  Railroad  Co.,  92  Mo;  208 ;  Wagner 
V.  Raih-oad  Co.,  97  Mo.  512 ;  Railway 
Co.  V.  Irvine,  64  Tex.  539 ;  Missouri 
Pac  R'y  Co.  v.  Holcomh,  —  Kan. 
— ,  34  Pac  Rep.  467 ;  Ohio,  etc  R 
Co.  V.  Muhhng,  80  BL  9;  Marshall 
V.  Railroad  Co.,  78  Mo.  610 ;  Logan  v. 
Railroad  Co.,  77  Mo.  668;  Hicks  v. 
Railroad  Co.,  68  Mo.  339. 

*  A  person  is  bound  to  know  that 


was  made  was  either  the  carrier  him- 
seK  or  some  one  who  had  authority 
to  act  for  him  in  the  matter. 

1  Bennett  v.  Button,  10  N.  H.  481; 
Jencks  v.  Coleman,  3  Sum.  231 ;  Sal- 
tonstaU  V.  Stockton,  Taney's  Dec  11 ; 
Pearson  v.  Duane,  4  WaU.  605 ;  Han- 
nibal R  R  «.  Swift,  12  id.  363;  In- 
dianapolis, etc.  R  R  u  Rinard,  46 
Ind.  393 ;  Lalie  Erie,  etc.  R'y  Co.  v. 
Acres,  108  Ind.  548;  TarbeU  t).  The 
RaUroad,  34  Cal.  61(5;  Mershon  v. 
Hobensaok,  22  N.  J.  Law,  373 ;  Ga- 
lena, etc  R  R  D.  Yarwood,  15  lU. 
468;  Barney  v.  Steamboat  Co.,  67 
N.,  Y.  301. 

Where  a  passenger  entitled  to  be 
carried  is  wrongfully  prevented  by 
the  gate-keeper  from  reaching  and 
entering  the  train,  he,  may  recover. 
Baltimore,  etc.  R  Co.  v.  Carr,  71  Md. 
135,  17  Atl.  Rep.  1053. 

2  The  raih-oad  company  has  the 
right  to  refuse  to  carry  passengers 
upon  its  freight  trains  and  may  eject 
those  seeking  to  ride  upon  them. 
Hobbs  V.  Railway  Co.,  49  Ark.  357; 
Arnold  v.  Railroad  Co.,  83  III.  373; 
Muroh  V.  Railroad  Co.,  39  N.  H.  9 ; 
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company  refuses  to  receive  passengers  upon  it,  is  justified  in 
relying  upon  the  authority  of  the  conductor  in  charge  of  the 
train,  and  if  the  conductor,  under  these  circumstances,  re- 
ceives him  as  a  passenger,  he  will  be  regarded  as  lawfully  such, 
even  though  he  pays  no  fare,^  and  though  the  conductor  may 
have  violated  his  instructions.^  But  he  has  no  right  to  rely 
upon  the  authority  of  a  brakeman  or  other  inferior  servant 
when  a  conductor  is  in  charge.'  And  if  the  person  so  offer- 
ing himself  knows  that  the  conductor  has  no  authority  to  re- 
ceive him  as  a  passenger,  he  cannot  claim  the  rights  of  a 
passenger  because  the  conductor,  in  violation  of  his  duty,  per- 
mits him  to  ride.*  So  the  implied  authority  of  the  conductor 
can  go  no  further,  under  ordinary  circumstances,  than  to  re- 
ceive him  as  a  passenger  in  that  part  of  the  train  upon  which 
passengers  might  properly  be  expected  to  be  carried,  and  he 
cannot  claim  the  rights  of  a  passenger  when  he  accepts  car- 
riage elsewhere,  as  upon  the  engine  attached  to  the  train.^ 

If  the  company  has  made  known  that  it  will  carry  passen- 
gers upon  its  freight  trains  only  upon  the  passenger's  com- 
plying with  certain  requirements,  one  who  seeks  to  recover 
for  not  being  so  carried  must  show  either  that  he  had  com- 

the  conductor  of  a  train  used  exclu-  263 ;  "Walton    v.    Railroad    Co.,  107 

sively  to  carry  coal  has  no  implied  Mass.  108 ;  Lucas  v.  Eailway  Co.,  33 

authority     to     receive     passengers  Wis.   53 ;  Gradin  v.  Eailway  Co.,  30 

thereon.    Eaton  v.  Railroad  Co.,  57  Minn.  217. 

N.  Y.  383.  So  in  Powers  v.  Railroad  ^  Candiff  v.  Railway  Co.,  43  La. 
Co.,  —  Mass.  — ,  26  N.  E.  Rep.  446,  it  is  Ann.  — ;  Reary  v.  Railway  Co.,  40 
said:  "The  ordinary  business  of  con-  La.  Ann.  33.  See  Hanson  t;.  Trans- 
dnoting  and  managing  a  freight  train  portation  Co.,  38  La  Ann.  111. 
does  not  involye  any  right  to  invite  ^  Gulf,  etc.  R'y  Co.  v.  Campbell,  76 
persons  to  ride  upon  such  trains  or  Tex.  174.  Contra,  Jacobus  v.  Rail- 
to  accept  them  as  passengers."  In  way  Co.,  20  Minn,  125.  One  who 
this  case  the  company  was  held  not  colludes  with  the  conductor  to  carry 
liable  to  one  riding  in  the  caboose  of  him  in  violation  of  his  duty  cannot 
a  ti'ain  used  exclusively  to  carry  claim  the  rights  of  a  passenger, 
freight,  though  by  the  conductor's  in-  Toledo,  etc.  R'y  Co.  v.  Brooks,  81  IlL 
vitation,  he  neither  paying  nor  ex-  245. 
pectiQg  to  pay  fare.  '  Files  v.  Railroad  Co.,   149  Mass. 

'Whiteheads.  Railway  Co.,  99  Mo.  304.  See,  also,  Chicago,  etc.  E.  Co. 
263;  Muelhausen  v.  Raikoad  Co.,  91  v.  Miohie,  83  IlL  437.  But  see  Han- 
Mo.  332 ;  Sherman  v.  Railroad  Co.,  72  son  v.  Transportation  Co.,  38  La. 
Mo.  64.  Ann,  111. 

2  Whitehead  v.  Railway  Co.,  99  Mo. 
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plied  with  the  requirements  or  had  used  reasonable  efforts  to 
comply  and  had  been  prevented  by  the  fault  or  negligence  of 
the  carrier  or  its  servants.^ 

It  is  matter  of  common  knowledge,  also,  that  riding  upon 
freight  trains  is  unavoidably  accompanied  with  more  delay, 
discomfort  and  danger  than  upon  trains  devoted  exclusively  to 
passengers,  and  the  passenger  who  accepts  carriage  upon  a 
freight  train  must  be  deemed  thereby  to  have  assumed  these 
necessary  incidents.^ 

§539.  What  persons  the  carrier  may  refuse  to  accept— In 
the  case  of  Jencks  v.  Coleman,'  which  was  an  action  against 
the  captain  of  a  steamboat  for  a  refusal  to  carry  the  plaint- 
iff, it  was  said  by  Judge  Story :  "  There  is  no  doubt  that  this 
steamboat  is  a  common  carrier  of  passengers  for  hire,  and 
therefore  the  defendant,  as  commander,  was  bound  to  take  the 
plaintiff  as  a  passenger  on  board,  if  he  had  suitable  accom- 
modations and  there  was  no  reasonable  objection  to  the  char- 
acter or  conduct  of  the  plaintiff.  The  question  then  reaUy 
resolves  itself  into  the  mere  consideration  whether  there  was, 
in  the  present  case,  upon  the  facts,  a  reasonable  ground  for 
the  refusal.  The  right  of  passengers  to  a  passage  on  board  of 
a  steamboat  is  not  an  unlimited  right.  But  it  is '  subject  to 
such  reasonable  regulations  as  the  proprietors  may  prescribe 
for  the  due  accommodation  of  passengers  and  for  the  due  ar- 
rangement of  their  business.  The  proprietors  have  not  only 
this  right,  but  the  farther  -right  to  consult  and  provide  for 
their  own  interests  in  the  management  of  such  boats  as  a  com- 
mon incident  to  their  right  of  property.  They  are  not  bound 
to  admit  passengers  on  board  who  refuse  to  obey  the  reason- 
able regulations  of  the  boat ;  or  who  are  guilty  of  gross  and 
vulgar  habits  of  conduct ;  or  who  make  disturbances  onboard; 
or  whose  characters  are  doubtful,  or  dissolute,  or  suspicious; 
and  a  fortiori,  whose  characters  are  unequivocally  bad.    Nor 

1  Indianapolis,  etc.  E.  Co.  v.  Ken-  Crine  v.  Railway  Co.,  84  Ga.  651 ; 
nedy,  77  Ind.  507 :  Connell  v.  Rail-  Eeber  v.  Bond,  38  Fed.  Rep.  833.  But 
road  Co.,  —  Miss.  — ,  7  S.  Rep.  344;  the  company  is  liable  for  injuries 
Burlington,  etc.  R.  Co.  v.  Rose,  11  from  sudden  jerkings  or  startings 
Neb.  177 ;  Thomas  v.  Railway  Co.,  72  without  warning.  Lusby  v.  Rail- 
Micb.  355.  way  Co.,  41  Fed.  Rep.  181. 

2  Harris  v.  Railway  Co.,  89  Mo.  333 ;  3  2  Sumner,  231. 

616 


PASSEITGEE   OAEEIEES    GENEEALLT.        [§§  540,  541. 

are  they  bound  to  admit  passengers  on  board  whose  object  is 
to  interfere  with  the  interests  or  patronage  of  the  proprietors, 
so  as  to  make  the  business  less  lucrative  to  them."    ' 

§  540.  Same  subject. —  As,  therefore,  the  common  carrier 
holds  himself  out  as  the  carrier  of  only  such  goods  as  are  in  a 
fit  condition  to  be  carried,  and  may,  as  has  been  seen,  notwith- 
standing his  public  profession,  refuse  to  accept  such  as  are 
unfit  to  be  carried  on  account  of  their  kind,  the  unsuitable 
manner  in  which  they  are  prepared  for  transportation,  or  the 
insecurity  or  damage"  which  they  may  occasion  to  the  goods 
of  other  shippers  or  to  the  carrier  himself,  so  the  carrier  of 
passengers,  however  publicly  he  may  hold  himself  out  or  be 
engaged  as  such  carrier,  may  refuse  to  accept  persons  offering 
themselves  as  passengers  who  are  unfit  to  be  carried,  either 
because  such  persons,  from  bad  character,  from  being  afflicted 
by  contagious  disease,^  from  apprehended  evil  designs,^  either 
upon  the  carrier  himself  or  his  passengers,  or  from  drunken- 
ness or  insanity,  would  be  unfit  associates  for  them  or  unsafe 
for  the  carrier ;  or  if  any  person  refuses  to  pay  his  fare,  or  to 
submit  to  the  reasonable  regulations  of  the  carrier,  or  if  his 
purpose  in  seeking  a  passage  is  to  interfere  with  or  injure  the 
business  of  the  proprietors  of  the  conveyance,  or  to  make  an 
assault  upon  another  passenger,  or  if  there  be  no  room  for 
Mm,  or  even  if  the  carrying  of  the  person  offering  himself  as 
a  passenger  would  probably  excite  popular  violence,  and  ex- 
pose him  to  great  personal  danger  at  the  destination  to  which 
he  desired  to  be  carried,  the  carrier  may  refuse  to  carry  such 
person. 

§  541.  Same  suhject. —  The  last  proposition  was  asserted  by 
the  court  in  the  case  of  Pearson  v.  Duane.'  The  plaintiff  had 
been  expelled  from  th6  city  of  San  Francisco  by  what  was 
known  as  a  vigilance  committee,  with  orders  not  to  return, 
and  sought  a  passage  back  to  that  place  by  the  vessel  of  which 
the  defendant  was  the  commander.  Having  learned  the  cir- 
cumstances of  his  expulsion,  the  defendant  refused,  after  the 
passage  had  been  commenced,  to  carry  him  on,  and  transferred 
him  to  another  vessel  and  sent  him  back  to  the  place  at  which 

^  Walsh  «.  Railroad  Co.,  43' Wis.  23.    nefarious  practices,  may  be  ejected. 
''  Gramblers  and  monte  men  may  be    Thurston  v.  Railroad  C!o.,  4  Dill.  321. 
excluded,  or,  if  found  plying  their       H  Wall  605. 
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he  had  1;aken  his  passage  on  the  defendant's  vessel.  The  court, 
while  admitting  the  obligation  of  passenger  carriers,  as  a  gen- 
eral rule,  to  receive  and  carry  all  who  offered,  stated  that 
there  were,  nevertheless,  exceptions  to  this  rule,  instancing 
the  drunkenness,  bad  character  or  insanity  of  the  person  as 
affording  sufficient  reasons  for  such  refusal;  and  expressed 
the  opinion  that,  under  the  circumstances  of  the  case,  the  de- 
fendant could  well  have  refused  a  passage  to  the  libelant  if,  in 
his  opinion,  his  return  to  San  Francisco  would  have  tended  to 
promote  further  difficulty  there  and  would  have  endangered 
the  life  of  the  passenger.  And  so  the  intoxication  of  one  who 
offers  himself  to  be  carried  may  justify  the  carrier  in  refusing 
to  receive  him  upon  his  conveyance ;  but  if  he  has  been  ac- 
cepted as  a  passenger  he  is  entitled  to  be  carried  with  the 
same  care  as  other  passengers,  and  cannot  be  ejected  so  long 
as  he  demeans  himself  peacefully  and  properly.^ 

§  5ila.  Duty  and  liability  as  to  carrying  prisoners. —  As 
has  been  seen,  a  carrier  is  not  liable  as  for  a  conversion,  where 
in  good  faith  he  receives  goods  from  a  person  in  apparent 
lawful  possession  and  control  of  them,  and,  having  carried 
them  to  their  destination,  redeUvers  them  to  such  person,  al- 
though the  latter  was  not  the  owner  of  the  goods  and  had  no 
authority  tp  deliver  them  for  carriage."  So  it  has  been  held 
that  where  one,  assuming  to  be  an  officer,  represents  himself 
as  such  to  the  conductor  of  a  railroad  train,  and  offers  to  put 
upon  the  train  as  a  passenger  a  person  whom  he  claims  to 
have  lawfully  arrested  for  crime,  the  conductor  is  not  required 
to  inquire  into  the  cause  of  the  arrest  and  the  authority  of  the 
officer,  but  is  justified  in  taking  such  prisoner  in  good  faith 
upon,  the  train,  and  neither  he  nor  the  company  is  guilty  of 
any  wrongful  act  in  so  doing.' 

7.  Separation  of  passengers  for  sex,  color,  etc. 

§  542.  Passengers  may  he  s^arated  according  to  sex,. char- 
acter, etc. —  Color  discriminations. —  But  though  no  one  who 
may  offer  himself  to  be  carried  can  be  refused  by  the  carrier 
if  he  be  a  fit  person  and  in  a  fit  condition  to  be  carried,  yet  if 

1  MiUiman  v.  The  EaUroad,  66  N.  Y.        2  See  ante,  §  115a. 
643;  Putnam  v.  The  Railroad,  55  id.       3  Jackson  v.  Railway  Co.,  87  Mo. 
108.    See  post,  §  668,  432. 
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the  conveyance  employed  by  him  is  adapted  to  the  carriage 
of  passengers  separated  into  different  classes,  according  to  the 
fare  which  may  be  charged,  the  character  of  the  accommoda- 
tions afforded,  or  of  the  persons  to  be  carried,  the  carrier  may 
so  divide  them ;  and  any  regulation  he  may  make  confining 
those  of  one  class  to  the  part  of  the  conveyance  provided  for 
it,  and  interdicting  intrusions  by  them  into  that  provided  for 
another,  will  not  be  regarded  as  unreasonable  if  made  in  good 
faith  for  the  better  accommodation  and  convenience  of  the 
passengers.  By  such  regulations  the  carrier  is  enabled  to 
graduate  his  prices  for  the  carriage,  so  that  those  who  can 
afford  or  prefer  to  pay  for  the  more  expensive  accommoda- 
tions avoid  the  annoyances  and  discomforts  which  would 
necessarily  be  occasioned  by  a  promiscuous  intermingling  of 
all  sorts  of  passengers  in  the  same  conveyance,  whilst  those 
who  cannot  or  do  not  choose  to  pay  the  higher  fare  are  af- 
forded an  opportunity  to  procure  transportation  which  would 
otherwise  be,  perhaps,  beyond  their  means,  or  at  an  expense 
which  they  would  be  unwilling  to  incur.  JSTo  legal  right  is 
thereby  denied  and  no  one  can,  therefore,  complain.  Pro- 
vision is  accordingly  made  for  such  a  separation,  almost 
universally,  by  steamboats  and  railway  carriers,  and-  the 
necessary  regulations  to  enforce  it  are  adopted,  and  such  reg- 
ulations have  been  held  to  be  not  only  lawful  but  highly  com- 
mendable, as  being  conducive  both  to  the  public  convenience 
and  to  the  interest  of  the  carrier.'    And  when  designed  for 

1  Day  V.  Owen,  5  Mich.  520 ;   West-  St.  309,  it  was  held  that  a  regulation 

Chester  R.  E.  v.  Miles,  55  Penn.  St.  of   a   similar   character,    excluding 

209.  them  from  certain  carriages  of    a 

la  several  of  these  cases  the  ques-  train,  was  not  illegal  and  could  be 

tion  was  whether  negroes  were  enti-  enforced.   These  decisions  were  based 

tied,   as    passengers   upon   railroad  upon  the  argument  that  it  was  the 

trains  and   steamboats,    to    certain  dutyof  the  caiTier  to  provide,  as  far  as 

privileges  and  accommodations  af-  he  reasonably  could  do  so,  for  the  com- 

forded  to  other  passengers.    In  Day  fort  of  his  passengers,  which  would 

V.  Owen,  5  Mich.  520,  it  was  held  that  be  seriously  lessened  if  the  negro  and 

a  carrier  by  steamboat  might  law-  the  white  passenger,  between  whom 

fully  make  and  enforce  a  regulation  there  existed  socially  a  repugnance, 

excluding  such  passengers  from  the  were  forced  into  social  contact.    It 

cabin  appropriated  to  white  passen-  was  said  by  Agnew,  J.,  in  the  latter 

gers;  and  in  ,the  case  of  The  West  case,  that  there  was  a  natural  incon- 

Chester,  etc.  E.  R.  t;.  Miles,  55  Penn.  gruity  between  the  two  races,  and 
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the  comfort  and  protection  of  female  passengers,  by  separat- 
ing them  from  those  of  the  ruder  sex,  they  are  said  to  be  not 


that  the  carrier  in  making  a  separa- 
tion of  them  -was  but  conforming  to 
a  condition  of  things  which  had  ex- 
isted and  been  sanctioned  both  by- 
law and  custom  from  the  foundation 
of  the  government.  It  was  also  con- 
ceded by  the  court  in  the  case  of  The 
Chicago,  etc.  KH-v.  Williams,  55  lU. 
185.  The  rule  in  Pennsylvania  was 
soon  after  changed  by  statute.  '  See 
Central  E.  Co.  v.  Green,  86  Penn.  St, 
431. 

The  Code  of  Tennessee  §  2366,  per- 
mits the  separation  of  whites  from 
blacks  where  equal  accommodations 
are  afforded.  See  Chesapeake,  eta 
E.  Co.  V.  WeUs,  85  Tenn.  613 ;  Mem- 
phis, etc.  R  Co.  V.  Benson,  85  Tenn. 
627.  This  is  required  in  Mississippi 
See  Louisfille,  etc.  R'y  Co.  v.  State, 
66  MisB.  663.  Such  separation  is  held 
lawful  either  as  to  cars,  state-rooms, 
berths  or  tables  where  the  carrier,  in 
good  faith,  endeavors  to  give  equal 
accommodations  to  each.  Houck  v. 
Railway  Co.,  88  Fed.  Eep.  236 ;  Mc- 
Guinn  v.  Forbes,  37  Fed.  Eep.  639 ; 
The  Sue,  33  Fed.  Eep.  843 ;  Murphy 
V.  Eaih-oad  Co.,  33  Fed.  Eep.  637; 
Logwood  V.  Eailroad  Co.,  33  Fed.  Eep. 
318.  But  in  Coger  v.  The  Packet 
Co.,  37  Iowa,  145,  it  was  held  that  the 
steamboat  company  had  no  power  to 
make  and  enforce  a  regulation  to  ex- 
clude negroes  from  any  of  the  rights 
or  privileges  which  were  allowed  to 
white  passengers,  and  the  company 
was  liable  to  damages  in  an  action 
by  a  negro  passenger  for  an  assault 
and  battery  in  removing  her  from  a 
seat  at  the  dinner  table,  which  had 
been  provided  and  intended  for 
white  passengers  exclusively,  and 
which  she  had  occupied  contrary  to 
a  regulation  of  the  company,  and  had 
lef used  to  leave  when  requested.    It 


was  said  that  by  the  constitution  and 
laws  of  the  state  of  Iowa  there  was  no 
difference  between  the  white  and 
negro  races,  and  that  all  rights  and 
privileges  which  were  allowed  to  the 
former  must  be  conceded  to  the  lat- 
ter, and  that  carriers  could  make  no 
distinction.  It  was  also  said  that  the 
recent  amendments  to  the  constitu- 
tion of  the  United  States,  and  the 
laws  of  its  congress,  prohibited  any 
such  distinction.  This  latter  position, 
however,  is  one  which  cannot  be 
maintained  in  the  light  of  recent  de- 
cisions. 

The  question  has  also  recently  been 
before  the  supreme  court  of  Louisi- 
ana in  the  case  of  Deeuir  v.  Benson, 
37  La.  Ann.  1,  in  which  a  negro 
woman  sued  the  owner  of  a  steam- 
boat for  refusing  her  a  state-room  in 
the  cabin  and  a  seat  at  the  table  with 
the  white  passengers  on  the  boat 
Wyly,  J.,  in  an  able  dissenting  opin- 
ion, argued  that  there  was  nothing 
in  the  constitution  or  in  the  statutory- 
law  of  Louisiana  or  of  the  United 
States  which  prohibited  the  carrier 
from  making  such  a  discrimination 
between  negro  and  white  passengers, 
and  that  the  universal  and  long- 
existing  custom  of  steamboats  to  do 
so,  which  -was  proven  in  the  cause,  as 
well  as  other  reasons  resting  upon 
the  difference  between  the  two  classes 
of  passengers  which  made  social  con- 
tact and  intercourse  between  them 
on  terms  of  equality  impossible,  fully 
justified  the  carrier  in  making  the 
separation.  But  the  majority  of  the 
court,  upon  reasoning  similar  to  that 
of  the  Iowa  supreme  court,  held  that 
no  such  distinction  could  be  lawfully 
made,  and  that  the  plaintiff  was  en- 
titled to  recover.  A  statute  of  the 
state,  however,  forbade  carriers  from 
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only  reasonable,  but  to  be  demanded  by  considerations  of  hu- 
manity and  duty.' 


making  any  discrimination  as  to 
color,  and  the  state  court  held  the 
statute  valid  and  not  a  regulation  of 
interstate  commerce.  The  supreme 
court  of  the  United  States  reversed 
this  decision.  Hall  v.  De  Cuir,  95 
U.  S.  485.  CliEEord,  J.,  wrote  a  sepa- 
rate opinion,  in  vsfhich  he  sustains 
the  right  of  separation. 

Under  an  enactment  of  congress 
that  "no  person  shall  be  excluded 
from  the  cars  on  account  of  color," 
the  requirement  of  separate  care  for 
whites  and  blacks  cannot  be  sus- 
tained. Railroad  Co.  v.  Brown,  17 
WaU.  445. 

See,  also,  Bass  v.  The  Railroad,  36 
Wis.  450;  Chicago,  etc.  R.  R.  u  Will- 
iama,  55  BL  185 ;  Pittsburgh,  etc.  R.  R. 
V.  Hinds,  53  Penn.  St.  513 ;  Miller  v. 
Steamboat  Co.,  12  N.  Y.  Suppl  301. 

1 A  regulation  that  none  but  ladies 
or  ladies  accompanied  by  male  rela- 
tives or  friends  shall  be  admitted  to 
a  given  car  is  reasonable  and  valid. 
Peck  V.  Raiboad  Co.,  70  N.  Y.  587 ; 
Memphis,  etc.  R.  Co.  v.  Benson,  85 
Tenn.  630.  But  where  a  passenger 
can  find  no  seat  elsewhere  and  entere 
the  ladies'  car  without  objection,  he 
is  lawfuHy  there  and  cannot  be 
ejected  by  force,  at  least  until  a  seat 
is  offered  him  elsewhere.  Bass  v. 
Railway  Co.,  supra;  Thorpe  v.  Rail- 
road Co.,  76  N.  Y.  402.  See,  also, 
Craker  v.  The  Railroad,  3S  Wis.  657 ; 
State  V.  Overton,  24  N.  J.  (Law)  485 ; 
Nieto  V.  Clark,  1  Cliff.  145;  West 
Chester  E,  R.  v.  Miles,  supra. 

In  Hfeai-d  v.  Railroad  Co.,  3  Inter- 
St  Com.  Rep.  Ill,  where  the  question 
of  color  discrimination  came  before 
the  interstate  commerce  commission, 
It  was  said  by  Commissioner  Bragg : 
"The  evidence  shows  that  as  a  rule 
there  are  largely  more  white  passen- 


gers than  colored  passengers  who 
travel  on  defendant's  train,  though 
the  travel  of  colored^  people  is  very 
considerabla  For  this  reason  the 
defendant  has  a  compartment  car, 
being  about  half  the  car  usually,  for 
colored  people,  and  when  they  are  in 
sufficient  numbers  gives  them  an  en- 
tire car.  The  defendant  justified 
this  method  of  doing  its  business  on 
economic  grounds,  and  says  that  it  is 
influenced  solely  by  these  considera- 
tions in  making  this  arrangement. 
If,  in  doing  this,  the  compai-tment  of 
the  car,  or  the  car,  as  the  case  may 
be,  is  equal,  in  safety  of  construction, 
comfort  and  accommodation,  and 
the  protection  afforded  to  passen- 
gers, to  what  is  found  in  other  cars 
in  which  white  women  and  men 
travel  on  the  same  train,  all  Wding 
first-class  tickets  for  which  the  same 
price  is  paid,  then  the  law  will  not 
be  violated.  But  the  carrier  must 
see  to  it  that  the  comforts,  accom- 
modations and  protection  afforded 
in  each  instance  are  substantially 
equal,  or  the  law  will  be  violated. 
One  compartment  or  half  of  a  pas- 
senger car  should  not  be  a  smoking 
car  while  the  other  compai-tment  or 
half  of  that  car  is  used  for  passen- 
gers holding  first-class  tickets.  The 
heating  arrangements,  whatever 
they  may  be,  should  be  so  arranged 
as  to  be  substantially  as  comfortable 
in  one  car  as  in  another  where  pas- 
sengers pay  the  same  fara  .  .  . 
The  equality  of  comforts  and  accom- 
modations which  the  law  guaranties 
to  passengers  and  requires  the  car- 
rier to  afford  alike  to  all  who  pay 
the  same  fares,  would  amount  to 
little  if  the  caxrier  should  neglect  to 
perform  the  still  more  important 
duty,  equally  required  by  the  etatute, 
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§543.  Same  subject—  Contract  of  carriage  made  subject  to 
such  regulations.— Everj  contract  for  the  carriage  of  the  pas- 
senger is  therefore  to  be  understood  as  made  with  reference 
to  such  regulations  when  they  exist ;  and  it  must  be  deter- 
mined either  by  the  express  terms  of  the  contract  or  from 
the  circumstances  under  which  the  passage  is  taken  in  what 
manner  it  was  agreed  that  the  passenger  should  be  carried ; 
and  if  by  his  contract  or  conduct  he  has  elected  to  be  carried 
in  a  particular  manner,  he  cannot  complain  that  he  has  been 
refused  privileges  or  accommodations  which  have  been  allowed 
to  others  who  have  preferred  and  contracted  for  another  man- 
ner of  treatment,  though  in  the  same  conveyance. 

8.  ^eation  of  passenger  for  misconduct. 

§  544.  But  when  once  accepted,  a  passenger  cannot  be  ejected 
unless  guilty  of  some  misconduct. —  It  does  not  follow,  how- 
ever, that  because  the  carrier  might  have  refused  to  receive 
the  passenger  had  he  known  the  objections  at  the  time  of  his 
taking  his  passage,  he  may  eject  him  for  the  same  reasons 
when  the  facts  are  brought  to  his  knowledge,  after  he  has 
been  received  and  the  transportation  has  been  commenced. 
In  the  case  before  cited  of  Pearson  v.  Duane,'  the  court,  after 
admitting  that  the  circumstances,  had  they  been  known  to  the 
commander  of  the  vessel  before  the  passage  was  commenced, 
would  have  justified  him  in  refusing  to  receive  the  libelant  as 
a  passenger,  goes  onto  say:  ''But  this  refusal  should  have 
preceded  the  sailing  of  the  ship.  After  the  ship  had  got  to 
sea,  it  was  too  late  to  take  exceptions  to  the  character  of  the 

of  extending  to  every  passenger,  right  to  look  for  this  protection,  and 
without  regard  to  the  amount  of  it  is  a  duty  required  of  him  and  of 
fare  paid,  the  safeguard  of  its  equal  the  railway  company  by  law  that  he 
protection  against  all  disorderly  con-  should  afford  it"  See  further  on 
duct  from  other  passengers  and  from  color  discriminations :  Heard  v.  Eail- 
all  pei-sons  whatsoever.  Regulations  road  Co.,  1  Inter-St  Com.  Rep.  428, 
of  the  company  looking  to  this  end  and  Councill  v.  Railroad  Co.,  1  Inter- 
are  commendable,  but  they  amount  St  Com.  Rep.  339,  where  it  is  held 
to  nothing  unless  enforced.  The  that  colored  people  may,  be  assigned 
conductor  is  captain  in  command  of  to  separate  cars  if  they  are  given 
the  train  and  the  chief  representa-  equal  accommodations  and  protec- 
tive of  the  railway  company  present,  tion. 
and  to  him  every  passenger  has  the       '4  "Wall.  605. 
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passenger  or  to  his  peculiar  position,  provided  lie  violated  no 
inflexible  rule  of  the  boat  in  getting  on  board.  This  was  not 
done,  and  the  defense  that  Duane  was  a  "  stowaway,"  and 
therefore  subject  to  expulsion  at  any  time,  is  a  mere  pretense, 
for  the  evidence  is  clear  that  he  made  no  attempt  to  secrete 
himself  until  advised  of  his  intended  transfer  to  the  Sonora. 
Although  a  railroad  or  steamboat  company  can  properly  re- 
fuse to  transport  a  drunken  or  insane  man,  or  one  whose  char- 
acter is  bad,  they  cannot  expel  him  after  having  admitted 
hrni  as  a  passenger  and  received  his  fare,  unless  he  misbehaves 
during  the  journey.  Duane  conducted  himself  properly  on 
the  boat  until  his  expulsion  was  determined,  and  when  his 
fare  was  tendered  to  the  purser  he  was  entitled  to  the  same 
rights  as  other  passengers.  The  refusal  to  carry  him  was  con- 
trary to  law,  although  the  reason  for  it  was  a  humane  one. 
The  apprehended  danger  mitigates  the  act,  but  affords  no 
justification  for  it." 

§545.  Same  subject — Not  to  he  ejected  for  supposed  tad 
cTia/racter  if  properly  conducting  Mmself. —  So  in  the  English 
case  of  Coppin  v.  Braithwaite,^  the  plaintiff  had  taken  passage 
to  his  destination  in  the  vessel  of  which  the  defendant  was  the 
commander.  It  being  brought  to  the  knowledge  of  the  latter 
before  the  destination  was  reached  that  the 'plaintiff  was  a 
pickpocket  and  a  man  of  bad  character,  he,  without  any  act  of 
misbehavior  on  the  part  of  the  plaintiff,  put  him  ashore  at  an 
intermediate  place,  for  which  the  plaintiff  brought  an  action 
against  the  owners  of  the  ship  for  a  breach  of  the  contract  to 
carry  him  to  his  destination,  and  it  was  held  that,  after  the 
plaintiff  had  been  received  as  a  passenger  on  board  the  ship 
and  the  voyage  commenced,  the  expulsion  was  illegal  until  the 
plaintiff  had  been  guilty  of  some  act  of  misbehavior  to  justify 
it,  and  that  the  circumstances  of  insult  and  abuse  under  which 
he  had  been  disembarked  might  be  considered  in  estimating 
the  damages  to  which  he  was  entitled.  The  same  rule  was 
also  applied  in  an  elaborately  considered  case,  in  which  the 
conductor  of  a  train  had  forcibly  ejected  from  the  ladies'  car 
of  the  train  a  woman,  who  was  conducting  herself  with  pro- 

18  Jurist,  875. 
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priety,  upon  the  ground  that  she  was  of  generally  bad  char" 
acter.i  ' 

§  545»,  Same  subject —  When  om  passenger  may  he  ejects 
for  misconchict  of  another. —  Cases  may  easily  be  conceived  in 
which  the  ejection  of  one  person,  having  in  his  charge  another 
not  fit  to  be  carried,  would  be  justifiable,  though  he  himself 
was  unobjectionable,  as  in  the  case  of  the  keeper  of  a  madman, 
an  officer  in  charge  of  a  dangerous  prisoner,  likely  to  do  pres- 
ent injury,  and  the  like.  But  where  no  such  element  of  con- 
trol or  responsibility  existed  the  ejection  of  the  innocent 
passenger  could  not  be  justified.  Thus,  a  father  traveling 
with  his  adult  son  cannot  lawfully  be  ejected  for  his  son's  mis- 
conduct, for  which  the  father  is  not  at  fault  and  in  which  he 
does  not  participate.^ 

§  546.  Wlien  the  passenger  ma/y  ie  ejected  for  improper  con- 
duct.—  But  the  right  of  the  carrier  to  expel  the  passenger,  or 
to  restrict  his  privileges  in  the  conveyance  when  his  conduct 
is  such  as  to  seriously  interfere  with  the  comfort  of  other 
passengers,  or  to  endanger  their  safety,  or  when  his  purpose 
in  becoming  a  passenger  is  to  interfere  or  come  in  competi- 
tion with  the  business  of  the  carrier,  is  undoubted.  In  an 
admiralty  case,  in  which  it  appeared  that  the  libelant  per- 
sisted in  carrying  on  business  as  an  express  agent  upon  a  boat 
against  the  orders  of  its  officers,  and,  being  ejected  there- 
from, filed  his  libel  against  the  boat  for  indemnity  for  the 
wrong,  it  was  held  that  the  removal  was  justified.  "  A  pubhc 
conveyance  of  this  character,"  said  Hunt,  J.,  "  is  not  intended 
as  a  place  for  the  transaction  of  the  business  of  the  passengers. 
The  suitable  carriage  of  persons  or  property  is  the  only  duty 
of  the  common  carrier.  A  steamboat  or  railroad  company  is 
not  boun'l  to  furnish  traveling  conveniences  for  those  who 
wish  to  engage,  on  their  vehicles,  in  the  business  of  selling 
books,  papers  or  articles  of  food,  or  in  the  business  of  receiv- 
ing and  distributing  parcels  or  baggage,  nor  to  permit  the 
transaction  of  this  business,  when  it  interferes  with  their  own 
interests.  If  a  profit  may  arise  from  such  business,  the  ben- 
efit of  it  belongs  to  the  company,  and  they  are  entitled  to  the 

1  Brown  v.  Railroad  Co.,  7  Fed.  Rep.       2  Louisville,  etc.  R.  Ca  u  Maybin, 
51-  66  Miss.  83. 
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exclusive  use  of  their  vehicles  for  such  purposes.     This  seems 
to  be  clear,  both  upon  principle  and  authority."  ^ 

§  547.  Same  sulject. —  In  Yinton  v.  The  Eailroad  Com- 
pany,^ the  plaintiii  sued  the  company  for  damages  for  his  ex- 
(pulsion  by  the  conductor  from  one  of  the  company's  street 
railway  cars ;  but  it  being  proven  that  there  were  other  pas- 
sengers on  the  car,  some  of  whom  were  females,  and  that  the 
plaintiff  was,  at  the  time,  intoxicated,  and  was  using  loud, 
boisterous,  profane  and  indecent  language  towards  the  con- 
ductor, and  had  attempted  to  strike  him,  it  was  held  that  the 
conductor  not  only  had  the  power,  but,  being  bound  to  take 
aU  proper  measures  to  insure  the  safety  and  provide  for  the 
comfort  of  the  passengers,  and  for  that  purpose  to  repress  and 
prohibit  aR  disorderly  conduct  in  the  company's  vehicles,  it 
was  his  duty  to  expel  and  exclude  therefrom  any  person  whose 
conduct  or  condition  was  such  as  to  render  acts  of  impropriety, 
rudeness,  indecency  or  disturbance  either  inevitable  or  prob- 
able, and  that  he  was  not  bound  to  wait  until  some  overt  act 
of  violence,  profaneness  or  other  misconduct  had  been  com- 
mitted, to  the  inconvenience  or  annoyance  of  the  other  pas- 
sengers, before  exercising  his  authority.'  And  in  a  subsequent 
case  in  the  same  court,  the  law  as  thus  laid  down  was  followed, 

^  The  D.  R  Martin,  11  Blatch.  333;  As  to  the  duty  of  the  carrier  toward 

Story  on  Bail.  §  591a;  Jencks  v.  Cole-  drunken  passengers,  see  Cincinnati, 

man,  2  Sumn.  331 ;  Burgess  v.  Clem-  etc.  E.  Co.  v.  Cooper,  130  Ind.  469 ; 

ents,  4  Maule   &   S.   306 ;    FeU   v.  Strand  v.  Railway  Co.,  67  MioId.  385 ; 

Knight,  8  Meeson  &  W.  369 ;  Com-  Atchison,   etc.  B.   Co.  v.  Weber,  34 

nionwealth   v.  Power,  7   Met.  596 ;  Kans.  543 ;  Railway  Co.  v.  Evans,  71 

Barney   v.  The   Steamboat   Co.,  67  Tex.   361.    See,  also,  following  sec- 

N.  Y.  301.  tions. 

^11  ABen,  304.  Persons  plying  gambling  practices 

'Though  having  a  proper  ticket,  a  on  the  train  may  be  ejected.    Thur- 

passenger  who   is   drunk   and  dis-  ston  v.  Eailroad  Co.,  4  Dill.  331. 

orderly  may  be  ejected  (Sullivan  v.  Where  a  drunken  person  has  been 

Eailroad  Co.,  148  Mass.  119) ;  or  who  rightfully  ejected,  the    company  is 

is  drunk  and  advises  other  passengers  not   liable   because  'he   afterwards 

to  refuse  to  pay  fare  (Baltimore  R.  ^wanders  back  upon  the  track  and  is 

Co.  V.  McDonald,  68  Ind.  316) ;  or  who  killed  by  another  train,  the  company 

is  guilty  of  using  obscene  and  vulgar  not  being  negligent.    Louisville,  etc. 

language  (Peavy  v.  Raikoad  Co.,  81  E.  Co.  v.  Hawkins,  —  Ala.  — ,  9  S. 

Ga.  485).    See,  also,  upon  this  point,  Eep.  371. 
Chicago  E'y  Co.  v.  Pelletier,  —  111. 
— ,  24  N.  E.  Rep.  770. 
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and  the  plaintiff  was  denied  the  right  to  recover  for  injuries 
received  in  the  act  of  being  ejected  for  intoxication,  which 
rendered  him  offensive  to  other  passengers,  it  appearing  that 
the  injuries  were  caused  by  his  own  struggles  in  resisting  the 
expulsion.!  But  in  Putnam  v.  The  Kailroadj^"  it  was  held  that 
neither  the  mere  fact  that  the  passenger  was  drunk  to  excess,, 
nor  the  mere  breach  of  good  manners,  which  does  not  indicate 
that,  the  passenger  is  a  dangerous  person,  wUl,  in  every  case,, 
authorize  his  expulsion;  and  that  it  does  not  follow  that,  be- 
cause a  man  is  intoxicated,  he  is  necessarily  so  unsafe  or  so 
offensive  to  other  passengers  that  his  expulsion  from  the  con- 
veyance will  be  justifiable,  or  will  be  required  by  the  carrier's 
duty  to  \ns  other  passengers.  So  in  Prendergast  v.  Compton,'^ 
the  plaintiff  sued  the  captain  of  the  vessel  for  excluding  him, 
while  being  carried  as  a  passenger,  from  what  was  known  as 
the  "  cuddy  "  of  the  ship,  to  which  the  defense  was,  that  the 
conduct  of  the  plaintiff  was  vulgar,  offensive,  indecorous  and 
unbecoming.  "  There  is  some  evidence,"  said  Tindal,  C.  J.,. 
"  that  he  was  in  the  habit  of  reaching  across  other  passengers, 
and  of  taking  potatoes  and  broiled  bones  with  his  fingers.  It 
would  be  difficult  to  say,  if  it  rested  here,  in  what  degree  want 
of  polish  would,  in  point  of  law,  warrant  a  captain  in  exclud- 
ing a  passenger  from  the  cuddy.  Conduct  unbecoming  a 
gentleman,  in  the  strict  sense  of  the  word,  might  justify  him; 
but  in  this  case  there  is  no  imputation,  of  the  want  of  gentle- 
manly principle." 

9.  Dtity  of  ca/rrier  to  protect  passenger. 

§  548.  Duty  of  the  carrier  to  protect  the  passenger. — The 
right,  therefore,  to  expel  the  passenger  after  he  has  been  taken 
is  one  to  be  exercised  with  great  caution,  and  the  propriety 
of  its  exercise,  under  the  circumstances,  is  to  be  determined 
with  sound  judgment.  It  is  true  the  vehicle  belongs  to  the 
carrier,  but  when  he  employs  it  in  a  public  business,  every  per- 
son to  whom  there  is  no  legai  objection,  so  long  as  there  is 
room,  has  a  right  to  enter  and  remain  in  it  until  he  shall  have 
been  carried  according  to  the  public  profession  and  undertak- 

1  Murphy  v.  The  Railway  Co.,  118       2  55  N.  Y.  108. 
Mass.  328.  'SC.  &P.  454 
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ing  of  the  carrier.  But  that  right  may  be  forfeited  by  his  con- 
duct, and  in  deciding  whether  it  is  so  forfeited  the  carrier  is 
not  to  consult  alone  his  own  rights  or  safety.  His  passengers 
have  the  right  to  demand  of  him  that  a  fellow-passenger  whose 
indecent  and  ungentlemanly  conduct  renders  him  an  object  of 
serious  annoyance  to  them,  or  whose  condition  or  manner  gives 
reasonable  ground  for  apprehending  personal  injury  from  his 
recldessness  or  violence,  shall  be  removed  or  be  so  guarded  or 
confined  that  they  may  be  free  from  the  annoyance  or  the 
danger.^  And  even  without  any  such  demand  or  suggestion 
from  his  passengers,  it  is  a  duty  he  owes  to  them,  when  the 
circumstances  known  to  him  are  such  as  to  create  a  reasonable 
apprehension  of  disorderly  conduct  or  of  a  breach  of  the  peace 
upon  his  conveyance,  which  may  alarm  or  endanger  his  pas- 
sengers, to  be  vigilant  and  prompt  to  suppress  it  when  it 
occurs.  And  if,  aware  of  the  disturbance,  he  fail  to  use  all  the 
means  in  his  power  to  suppress  it,  he  will  be  liable  for  any 
damages  which  may  ensue  from  it  to  an  innocent  passenger. 
The  passenger,  from  the  time  he  enters  his  vehicle,  has  the  right 
to  claim  the  protection  of  the  carrier  from  the'  insults  and 
violence  of  others,  whether  entering  it  as  passengers  or  not, 
and  the  law  exacts  from  him  the  prompt  employment  of  aU 
the  means  at  his  command  to  protect  the  passenger  against 
such  outrages,  either  by  quelling  the  disturbance  or  by  the 
expulsion  of  those  engaged  in  it,  if  necessary.  In  such  an 
emergency,  the  duty  of  the  carrier  is  said  to  be  the  same  as 
that  which  he  is  under  in  other  respects,  to  do  all  that  can  be 
done  to  insure  the  safety  of  the  passenger. 

§  549.  Same  suiject. —  In  a  case  ^  in  which  a  number  of  un- 
ruly persons  forced  themselves  upon  the  car  in  which  the 
plaintiff  was  a  passenger,  and  in  the  course  of  a  fight  between 
some  of  them,  one  of  them  was' thrown  upon  the  plaintiff  with 
such  violence  that  her  arm  was  very  much  injured,  it  was  said 
that  the  negligence  of  the  company,  or  of  its  oificers  in  charge 
of  the  train,  was  the  gist  of  the  action ;  and  that  while  it  was 

•  King  V.  Railway  Co.,  22  Fed.  Eep.    whom  the  conductior  had  negligently 
413.    In  this  case  the  company  was    failed  to  restrain, 
held  liable  for  the  death  of  a  passenger        2  Pittsburgh,  etc.  E.  Co.  v.  Hinds,  53 
who  was  iilled  by  anotlier  passenger    Penn.  St.  512. 
suffering  from  delirium  tremens  and 
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not  the  duty  of  railroad  companies  to  furnish  their  trains  with 
a  police  force,  they  were  bound  to  furnish  men  enough  for  the 
ordinary  demands  of  transportation ;  and  that  if  the  conductor 
did  not  do  all  he  could,  with  the  force  he  had  upon  the  train, 
to  stop  the  fighting,  it  was  negligence.'  In  such  cases,  it  was 
said,  he  should  stop  the  train,  if  necessary,  and  call  to  his  as- 
sistance all  its  servants  and  as  many  of  the  passengers  as  are 
willing  to  lend  a  helping  hand,  and  that  until  he  has  done  this 
and  put  forth  all  the  means  at  his  disposal,  he  has  no  right  to 
abandon  the  conflict.  To  keep  his  train  in  motion  and  busy 
himself  in  collecting  fares  whilst  a  fight  was  going  on  was,  it 
was  said,  to  fall  short  of  his  duty.  He  should  not  have  been 
content  with  ordering  the  thing  to  be  done.  He  should  him- 
self have  led  the  way.  "  He  should  have  stopped  the  train 
and  hewed  a  passage  through  the  intrusive  mass  untU  he  had 
expelled  the  rioters,  or  have  demonstrated  by  an  earnest  ex- 
periment that  the  undertaking  was  impossible."  ^  And  in 
another  case,  in  the  same  court,  where  the  facts  were  that  in 
a  fight  upon  a  car  between  some  drunken  men,  the  conductor 
did  not  exert  himself  to  suppress  it  as  he  should  have  done, 
and  the  plaintiff,  a  passenger  who  was  not  concerned  in  it,  lost 
an  eye,  a  verdict  against  the  company  was  sustained ;  and  it 
was  said  by  the  appellate  court,  "  we  cannot  perceive  the 

1  While  the  carrier  is  not  required  to  protect  from  the  insults  and  as- 

to  furnish  a  police  force  sufficient  to  saults  of  white  passengers.    See,  also, 

overcome  all  force,  when  unexpeot-  Batton  v.  Railroad  Co.,  77  Ala.  591 ; 

edly  and  sviddenly  offered,  it  is  bound  Flannery  v.  Railroad  Co.,  4  Mackey, 

to  provide  ready  help  sufficient  to  111.    In  a  remarkable  case  in  IMis- 

protect  the  passenger  against  assaults  souri  the  company  was  held  liable 

from   every  quarter   which   might  where  the  conductor  had  permitted 

reasonably   be    expected   to   occur  and  to  some  degree  aided  a  number 

under  the  circumstances  of  the  case  of  passengers  to  so  intimidate  and 

and  the    condition   of   the   parties,  terrorize  an  ignorant  and  timid  fe}- 

Britton  v.  Railroad  Co.,  88  N.  C.  536,  low-passenger  by  threats  to  rob  him, 

citing  New  Orleans,  etc.   R.  Co.  v.  tie  him  and  throw  hint  off  the  train, 

Burke,  53  Miss.  200 ;  Pittsburgh,  etc,  that  in  order  to  avert  this  fate  he 

R  Co.  V.  Hinds,  53  Penn.  St  512;  voluntarily  leaped  from   the  train 

Pittsburgh,  etc.  R.  Co.  v.  Pillow,  76  while  at  full  speed  and  received  se- 

Penn.  St.510;  Flint  i>.  Transportation  rious  injuries.    Spohn  tJ.  Railway  Co., 

Co.,  34  Conn.  554.    In  the  Britton  87  Mo.  77 ;  affirmed,  101  Mo.  417. 
case  the  company  was  held  liable  to        2  Pittsburgh,  etc.  R.  R  tt  Hinds,  53 

a  colored  passenger  whom  the  con-  Penn.  St  512. 
ductor  had  failed,  when  called  upon, 
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force  of  the  argument  of  the  counsel  for  the  plaintiff  in  error, 
wherein  he  endeavors  to  raise  a  distinction  between  accidents 
arising  from  negligence  in  the  equipment  or  management  of 
the  train  and  those  arising  from  the  misconduct  of  passengers 
upon  it.  If  the  employees  of  the  road  had  no  control  or  power 
"over  passengers,  this  argument  would  be  sound.  But  they 
have  such  power,  and  they  are  just  as  responsible  for  its  proper 
exercise  as  they  are  for  the  proper  running  of  the  train."  ^ 

§  550.  Same  subject. — ■  In  Flint  v.  The  Transportation  Com- 
pany,^ a  number  of  disorderly  soldiers  were  upon  the  boat,  as 
the  plaintiff  went  upon  it  after  he  had  engaged  his  passage, 
through  a  crowd  of  whom  he  had  to  pass.  As  he  did  so,  a 
musket  in  the  hands  of  ,one  of  them  was  accidentally  discharged, 
the  ball  from  which  struck  the  plaintiff  and  wounded  him 
severely.  It  was  not  shown  that  the  officers  of  the  boat  made 
any  effort  to  quiet  or  remove  these  disorderly. persons,  or  to 
warn  the  passengers  of  the  danger.  Shipman,  J.,  instructed 
the  jury  before^  which  the  case  was  tried,  that  for  any  neglect 
or  omission  of  duty  in  the  preservation  of  order  and  the  re- 
moval of  dangerous  and  offensive  persons  by  the  owner  of  a 
public  conveyance  for  the  transportation  of  passengers,  or  his 
servants  or  agents,  the  carrier  is  liable  for  any  injury  to  other 
passengers  "  which  might  reasonably  be  anticipated  or  natu- 
rally be  expected  to  occur  in  view  of  alj.  the  circumstances  and 
of  the  number  and  character  of  the  persons  on  board ; "  and 
this  is  said  by  Allen,  J.,  in  Putnam  v.  Railroad,  supra,  to  be  a 
concise  and  correct  statement  of  the  law. 

§  551.  8ame'  subject. —  So  in  the  case  of  The  New  Orleans, 
etc.  Eailroad  v.  Burke,'  the  facts  were  that  Jthe  passenger  was 
taunted  and  abused  by  a  disorderly  crowd  of  men  upon  the 
train,  and  was  finally  shot  and  wounded  by  one  of  them,  and 
the  conductor,  so  far  from  having  used  all  the  efforts  in  his 
power  to  quell  the  disturbance,  showed  timidity,  shrank  from 
his  duty,  and  retreated  from  the  scene  of  the  difficulty  while 
it  was  in  progress.    An  action  for  the  injury  was  brought 

'  Pittsburgh,  etc.  E.  E.  v.  Pillow,  76  doctrine  and  announce  their  inten- 
Penn.  St  510.  tion  to  review  it  when  occasion  of- 

2  6Blatch.  158;  34Conn.  554.  fers.    Eoyston   v.  Eailroad    Co.,  67 

'  53  Miss.  800.    But  in  a  recent  case    Miss.  376,  7  S.  Eep.  330. 
the  court  dissent  from  this  salutary 
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against  the  company,  and  the  jury  having  found  a  verdict  for 
the  plaintiff,  it  was  sustained  in  the  appellate  court,  Chal- 
iners,  J.,  after  a  learned  discussion  of  the  question  of  the  de- 
gree of  the  responsibility  of  the  carrier  in  such  cases,  stating 
the  law  to  be  that  "  the  undoubted  power  which  is  vested  in 
railroad  officials  to  preserve  peace  and  good  order  on  their 
trains,  and,  if  necessary  for  this  purpose,  to  eject  therefrom 
turbulent  and  disorderly  persons,  carries  with  it  the  absolute 
duty  to  exercise  the  power  when  called  upon  so  to  do  in  a 
proper  case  by  the  other  passengers ;  that  a  failure  to  discharge 
this  duty  stands,  to  some  extent,  upon  the  same  footing  as  the 
omission  to  perform  any  other  official  duty,  and,  upon  the 
maxim  respondeat  superior,  renders  the  corporation  liable." 

§  551a.  8ame  subject. —  In  Chicago,  etc.  Kailroad  Co.  v. 
Pillsbury,^  the  railroad  company  stopped  its  train  at  a  station 
where  a  strike  was  in  progress  and  received  into  one  of  its 
cars  with  the  other  passengers  a  number  of  men  who  had  been 
imported  to  take  the  place  of  strikers  in  a  large  manufactur- 
ing establishment.  Against  these  men  the  strikers  manifested 
the  greatest  indignation  and  were  prevented  from  doing  them 
violence  only  by  the  presence  of  armed  guards.  After  receiv- 
ing them  on  board,  the  train  ran  on  a  short  distance  further, 
when  it  stopped  before  crossing  another  road.  Immediately 
upon  its  stopping  it  was  boarded  by  a  mob  of  the  strikers, 
who  began  an  assault  with  clubs,  stones  and  pistols  upon  the 
imported  operatives  in  the  car,  and  in  the  melee  that  ensued 
the  plaintiff,  who  was  a  passenger  upon  the  train,  was  seri- 
oiisly  injured.  For  this  injury  the  company  was  held  liable, 
on  the  ground  that  by  stopping  its  train  and  receiving  into  its 
cars  these  men  whose  presence  it  had  good  reason  to  beUeve 
would  provoke  attack,  it  had  negligently  and  wrongfully  ex- 
posed its  other  passengers  to  injury. 

§  552.  Same  subject. —  The  law  as  thus  stated  is  expressly 
approved  in  a  number  of  other  cases,  in  some  of  which,  how- 
ever, the  ground  upon  which  the  liability  of  the  carrier  was 
vested  did  not  call  for  a  direct  application  of  the  rule.^    The 

1 123  III.  9.  Ramsden  v.  The  Railroad,  104  Mass. 

2  Bass  V.  The  Railroad,  36  Wis.  450 ;  117 ;  Chicago,  etc  R.  R  i;.  Griffin,  68 
Craker  v.  The  Railroad,  id.  657 ;  God-  111.  499 ;  Chicago,  etc.  E.  R.  f .  Will- 
dard  v.  The  Railway,   57  Me.  303 ;    iams,  55  id.  185. 
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liability  in  no  measure  depends  upon  any  privity  between  the 
passenger  and  the  carrier  which  can  make  the  one  liable  for 
the  wrongful  acts  of  the  other.  The  question  is  wholly  one 
of  negligence  on  the  part  of  the  carrier.  Hence,  in  the  case 
of  Putnam  v.  The  Eailroad,i  while  the  rule  as  stated  in  the 
foregoing  cases  is  fuUy  conceded,  it  was  held  that  the  carrier 
could  not  be  made  hable  where  there  was  nothing  in  the  con- 
dition or  manner  of  the  offending  passenger  which  was  suffi- 
cient to  warn  the  officer  in  charge  of  the  car  of  his  dangerous 
character  or  designs.  The  conductor,  it  was  said,  was  only 
■called  upon  to  act  upon  improprieties  or  offenses  witnessed  by 
him,  or  made  known  to  him  in  some  other  way,  and  the  de- 
fendant could  only  be  charged  for  the  neglect  of  some  duty 
arising  from  the  circumstances  of  which  the  conductor  was 
cognizant,  or  of  which  he  ought,  in  the  discharge  of  his  duty 
as  conductor,  to  have  been  cognizant.  ^ 

§  552».  Same  subject. —  So  the  carrier  is  bound  to  use  rea- 
sonable care  to  protect  the  passenger,  while  |ie  is  going  to  or 
from  the  car,  boat  or  other  vehicle,  from  being  injured  by  the 
crowding,  pushing  or  haste  of  other  passengers  or  of  any  per- 
son whom  it  permits  to  come  upon  its  premises.^ 

§  553.  Difference  between  'passenger  and  stranger  or  tres- 
passer as  to  degree  of  care  and  diligence  to  ie  used. —  The 
carrier  is  not  under  the  same  degree  of  obhgation  as  to  care 
and  diligence  to  guard  against  injuries  to  strangers  as  he  is  in 
case  of  those  against  passengers.  His  duty  to  the  former  is 
;governed  by  the  general  principle  of  law  that  every  one  is 
obliged,  upon  considerations  of  humanity  and  justice,  to  con- 
form his  conduct  to  the  rights  of  others,  and  in  the  prosecu- 
tion of  his  lawful  business  to  use  every  reasonable  precaution 
to  avoid  their  injury.'  But  to  his  passengers  is  due  that  ut- 
most care  and  diligence  which  can  be  bestowed  by  human 
skill  and  foresight,  and  consequentl_^piat  which  would  be  cul- 

'  55  N.  Y.  108.  U)/vaxe  and  diligence   in  guarding 

^  Buck  V.  Railway  Co.,  15  Daly,  550,  against  injuries  to  strangers,  and  es- 

citing  Putnam  v.  Railroad  Co.,   55  pecially  to  trespassers,  that  it  is  in 

N.  Y.  108 ;  Railroad  Co.  v.  Hinds,  53  guarding  against  injuries  to  passen- 

Penn.  St  513 ;  Morris  v.  Railroad  Co.,  gers.    His  duty  to  the  latter  involves 

106  N.  Y.  678.  the  usa  of  the  utmost  care  and  dUi- 

"  A  common  carrier  of  passengers  gence  which    can  be   bestowed  by 

is  not  under  the  same  obligation  as  human  skiU  and  foresight,  and  is  en- 
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pable  negligence  in  the  case  of  the  passenger  would  not  be 
necessarily  so  in  the  case  of  one  to  whom  the  carrier  was 
under  no  such  peculiar  obligation.'  It  therefore  becomes  im- 
portant in  many  cases,  where  injuries  have  been  sustained  by 
others  from  the  improper  or  negligent  management  of  his  busi- 
ness by  the  carrier  or  his  agents,  to  determine  whether,  at  the 
time  of  such  injury,  the  injured  person  stood  in  the  relation 
of  passenger  or  of  stranger  to  him,  and  upon  the  determina- 
tion of  this  question  his  liability  may  frequently  depend. 

§  553«.  Same  subject — Duty  to  persons  coming  to  stations 
to  assist  passengers. —  A  person  who  comes  to  a  railroad  sta- 
tion to  assist  passengers  in  entering  or  leaving  the  train, 
though  not  a  passenger,  is  not  a  trespasser,  as  he  comes  with 
at,  least  the  tacit  invitation  of  the  carrier.^  While  so  engaged 
the  carrier  owes  him  the  duty  of  at  least  ordinary  care  to  see 
that  he  is  not  injured  by  reason  of  defective  stational  facih- 
ties,'  or,  if  he  be  known  to  be  on  the  train,*  by  reason  of  sud- 
den startings  or  the  omission  to  give  customary  signals.' 

10.    Who  a/re  passengers. 

§  554.  Wlio  entitled  to  le  considered  a  passenger  —  Who  is 
not. —  Every  person  being  carried  with  the  express  or  implied 
consent  of  the  carrier,  upon  a  public  conveyance,  usually  em- 
ployed in  the  carriage  of  passengers,  is  presumed  to  be  law- 
fully upon  it  as  a  passenger.*    But  if  a  person,  by  his  own 

forced  by  the  highest  considerations  601 ;   Grand  Rapids,  etc.  R.  Co.  v. 

of  pubUc  policy.    But  as  to  the  for-  Martin,  41  Mich.  667 ;  Doss  v.  Eail- 

mer,  his    duty    rests    merely   upon  road    Co.,    59    Mo.  37 ;   Griswold  v. 

grounds  of   general  humanity  and  Railroad  Co.,  64  Wis.  652;  Ctentral, 

respect  for  the  rights  of  others,  and  etc.  R  Co.  v.  Letcher,  69  Ala.  106 ; 

requu-es  him  to  so  perform  the  trans-  Holmes  v.  Railway  Co.,  L.  R  4  Exch. 

portatioi;  service  as  not  wantonly  or  254 ;  Tobin  v.  Railroad  Co.,  59  Ma  183 ; 

carelessly  to  be  an  aggressor  towai-ds  Gillis  v.  Railroad  Co.,  59  Penn.  St  129. 

third  persons,  whether  such  persons  3  McKone  v.  Raih-oad  Co.,  supra. 

are  on  or  ofle  the  vehicle."    Chicago,  *  But  not,  if  he  is  not  known  to  be 

etc.  R.  Co.  V.  Mehlsack,  131  111.  61.  on  the  train.  Coleman  u.  RaikoadCo., 

In  Railroad  Co.  v.  Hewitt,  67  Tex.  84  Ga.  1  (modifying  Stiles  v.  Railroad 

479,  the  court  say  that  this  distinction  Co.,  65  Ga  370) ;  Centi-al,  etc.  R  Co. 

has  never  been  adopted  in  that  state.'  v.  Letcher,  supra;  Griswold  v.  Rail- 

1  Brand  v.  Raiboad  Co.,  8  Bai-b.  368 ;  road  Co.,  supra;  McLaren  v.  Railroad 

Virginia,  etc.  R   Co.  v.  Sanger,  15  Co.,  —  Ga.  — ,  11  S.  E.  Rep.  840. 

Gratt  280.  5  Dqss  v.  Raih-oad  Co.,  supra. 

^  McKone  v.  Raih-oad  Co.,  51  Mich.  epenn.  R.  R  v.  Brooks,  37  Pa.  St 
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solicitation  or  by  his  own  consent,  is  carried  upon  a  vehicle  or 
conveyance  which  is  not  used  for  the  purpose  of  passenger 
carriage,  and  this  be  known  to  him,  there  can  be  no  such  pre- 
sumption, although  the  owner  may  be  a  common  carrier  of 
passengers  by  other  and  different  means  of  conveyance.  Hence 
it  has  been  said  that  one  riding  upon  the  freight  train  of  a 
railroad  company,  the  very  appearance  of  which  would  indi- 
cate, even  to  the  most  inexperienced,  that  it  was  not  use(^  by 
the  company  for  the  carriage  of  passengers,  will  not  be  pre- 
sumed to  be  upon  it  to  be  carried  as  a  passenger.'  ISTor  would 
one  who  rode  upon  the  locomotive  of  a, train,  though  by  the 
invitation  of  the  conductor,^  or  upon  the  engine  cab  with  the 
consent  of  a  brakeman,^  or  upon  the  baggage  wagon  of  an 
omnibus  or  transfer  company,  which  carries  its  passengers  in 
its  omnibuses  and  their  baggage  in  its  wagons,  be  regarded, 
pr-vma  facie,  as  a  passenger  of  the  company.*  / 

§  555.  8mne  siibjeet —  Trespassers,  tramps,  defravd^rs,  etc.— 
And  if  the  person  should  be  upon  the  conveyance  by  fraud, 
or  against  the  express  orders  of  the  carrier,  who  had  just 
cause  for  refusing  to  carry  him,  he  would  not  be  entitled  to 
the  rights  of  a  passenger.'  "Where  a  party,  in  order  to  ob- 
tain a  passage  upon  a  train  of  a  railway  company,  made  to  its 
conductor  false  statements,  it  was  held  that  he  was  not  a  pas- 
senger, and  he  was  denied  the  right  to  recover  for  an  injury 
received  while  being  carried  in  the  belief  of  his  false  repre- 
sentations.' To  be  entitled  to  the  rights  of  a  passenger,  the 
plaintiff  who  sues  for  an  injury  occasioned  by  the  negligence 
of  the  company  must  have  been  lawfully  upon  its  train,  and 

339.     A    passenger    is    "one   who  Davis  v.  Railroad  Co.,  45  Fed.  Rep. 

travels  in  some  public  conveyance  543. 

by  virtue  of  a  contract,  express  or  i  See  ante,  §  538a. 

implied,  vs'ith  the  carrier,  as  the  pay-  2  Yiles  v.  Railroad  Co.,  149  Mass.  204. 

ment  of  fare  or  that  which  is  ac-  3  Stringer  v.  Railway  Co.,  96  Mo. 

cepted  as  equivalent  therefor."  Penn-  299. 

sylvania  R.  Co.  u  Price,  96  Pa.  St.  <  Eaton  v.  The  Railroad,  57  N.  Y. 

256;   Bricker   v.  Raih-oad   Co.,   183  383. 

Pa.  St  1.  5  Austin  v.  The  RaUway,  L.  R.  2  Q. 

Personswho  borrow  an  engine  and  B.  442;  Lygo  v.  Newbold,  9  Exch. 

car  for  their  own  use  from  the  offi-  303 ;  Satterlee  v.  Groat,  1  Wend.  273; 

cials  of  a  railroad  and  are  hurt  by  O'Brien  v.  The  Railroad,  15  Gray,  20. 

the  negligent  management  of  it  are  n  Toledo,  etc.  R.  R.  v.  Brooks,  81  lU. 

not  passengers    of    the    company.  345, 293. 
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if  the  company  is  sued  for  the  injury,  it  may  defend  upon  the 
ground  that  the  plaintiff  had  unlawfully  induced  the  servants 
of  the  company  to  receive  him  upon  its  cars  by  the  use  of  a 
ticket  on  which  he  had  no  right,  according  to  the  rules  of  the 
company,  to  travel  upon  its  railway.'  So  where  the  company 
had  issued  a  free  ticket  or  pass  to  a  particular  person,  which, 
by  its  terms,  was  not  transferable,  if  another  person  travel 
by  the  use  of  such  pass  upon  the  road  of  the  company,  with- 
out its  knowledge  or  express  authority,  and,  being  injured, 
sue  the  company,  he  can  recover  for  the  injury  only  upon 
showing  that  it  was  occasioned  by  the  gross  negligence  of  its 
servants  or  agents.''  So  a  person  who  boards  a  train  without 
invitation,  right  or  payment  of  fare,'  a  child  entering  a  car  to 
play,*  a  person  who  steals  a  ride  upon  the  engine,*  a  person 
who  rides  in  a  mail  car  without  right  and  unknown  to  the 
company's  servants,^  a  person  who  clandestinely  rides  upon 
the  steps  of  a  car,'  or  climbs  into  the  caboose,^  without  having 
a  ticket  or  paying  fare,  a  person  who  is  attempting  to  "  dead 
head "  or  "  beat "  his  way,'  is  not  a  passenger  or  entitled  to 


'  Great  Northern,  etc.  Railway  v. 
Harrison,  10  Exoh.  376,  36  Eng.  L.  & 
Eq.  443.  Thus  in  McVeety  v.  EaU- 
wayCo.,45  Minn.  268,  47  N.  W.  Rep. 
809,  it  is  said :  "  It  is  probable  that 
there  is  authority  for  the  statement 
that  when  the  conductor  of  a  train 
disobeys  the  rules  of  the  company 
for  which  he  is  acting,  in  regard  to 
the  collection  of  fare  from  a  traveler, 
or  in  respect  to  some  other  matters, 
such,  for  instance,  as  permitting  him 
upon  a  forbidden  part  of  the  train  or 
upon  a  train  not  allowed  to  carry 
passengers,  the  traveler  has  all  the 
rights  of  a  passenger,  if  he  has  no 
notice  of  the  rule,  express  or  implied, 
or  of  the  conductor's  disobedience. 
But  if  a  person  solicits  and  secures 
free  transportation,  or  if  he  rides 
upon  a  part  of  the  train  from  which 
passengers  are  excluded,  or  takes 
passage  upon  a  train  not  allowed  to 
carry  passengers,  knowing  that  his 
act  is  against  the  rules  of  the  car- 
rier, and  in  permitting  it  the  con- 


ductor is  disobedient,  he  is  guilty  of 
a  fraud,  and  not  entitled  to  a  passen- 
ger's rights.  Railway  Co.  v.  Brooks, 
81  m.  345 ;  Same  v.  Beggs,  85  111.  80 ; 
Robertson  v.  Railway  Co.,  22  Barb. 
91 ;  Railway  Co.  v.  Nichols,  8  Kan. 
505 ;  Prince  v.  Railway  Co.,  64  Tex. 
146 ;  Railway  Co.  v.  Campbell,  76  Tex. 
174,  13  S.  W.  Rep.  19." 

2  Toledo,  etc.  R.  Ca  v.  Beggs,  85  111 
80 ;  Way  v.  Railway  Ca,  64  Iowa,  4a 

s  Gardner  v.  New  Haven,  etc.  Co., 
51  Conn.  143.  As  a  boy  stealing  a 
ride.  Hendryx  v.  Railroad  Co.,  — 
Kans.  — ,  25  Paa  Rep.  893. 

*  Reary  v.  Railway  Co.,  40  La  Ann. 
32. 

5  Chicago,  etc.  R.  Co.  v.  Michie,  83 
HI.  437. 

BBricker  v.  Raih-oad  Co.,  183  Pa. 
St.1. 

■^  Chicago,  etc.  R'y  Co.  v.  Mehlsack, 
131  lU.  61,  33  N.  E.  Rep.  812. 

^Haase  v.  Railway  Co.,  19  Oreg. 
854,  34  Pac.  Rep.  338. 

9  Higley  v.  Gilmer,  3  Mont  90. 
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protection  as  such.     The  care  and  diligence  due  to  such  a 
person  has  been  considered  in  an  earlier  section.^ 

§  555a.  Same  subject — Passenger  Jyy  'Mistake  on  wrong  train 
is  not  a  trespasser.—  But  a  person  who  is  desirous  of  becoming 
a  passenger  and  has  purchased  his  ticket  or  is  ready  to  pay 
fare,  but  who  by  mistake  gets  upon  the  wrong  train,  is  not  a 
trespasser,  but  a  passenger,  and  is  entitled  to  protection  as 
such.^  And  where  his  getting  upon  the  wrong  train  is  owing 
to  the  fault  of  the  company's  agents,  as  where  he  shows  his 
ticket  to  the  brakeman  before  entering  and  is  told  that  he  is 
at  the  right  train„lhe  should  be  carried  to  and  put  oif  at  a  place 
reasonably  safe  and  convenient  from  which  to  get  upon  the 
proper  train.'  So  a  person  who  gets  upon  the  train  supposing, 
in  good  faith,  that  he  has  a  proper  ticket,  is  not  a  trespasser.* 

§  5555.  Samie  subject — Person  riding  on  "  drover^ s  pass."— 
In  the  transportation  of  live  animals  it  is  usually  provided  by 
the  contract  that  the  shipper,  or  some  one  on  his  behalf,  shall 
go  with  them  on  the  journey  to  attend  to  their  wants  and  pro- 
tect them  from  injury,  and  that,  for  this  purpose,  such  person 
shall  be  furnished  with  free  transportation  on  the  train  with 
the  animals  to  their  destination  and  with  return  carriage  to 
the  starting  point,  usually  upon  a  passenger  train.  Such  car- 
riage is  not  gratuitous,'  and  the  person  so  carried  is  entitled 
to  protection  as  a  passenger  both  while  going  'and  returning ; " 
and  this  rule  is  not  altered  by  a^  recital  in  the  contract  that  he 
is  to  be  deemed  to  be  an  employee  of  the  carrier  while  so 
traveling.' 

1  See  ante,  §  553.  wood,  17  Wall.  357 ;  Ohio,  etc.  R  Co. 

2  Lake  Shore  E'y  Co.  v.  Rosen-  v.  Selby,  47  IncL  471;  Little  Rock, 
zweig,  113  Penn.  St  519;  Patry  v.  etc.  R'y  Co.  v.  Miles,  40  Ark.  298; 
Railway  Co.,  77  Wis.  218,'  46  N.  W.  Maslin  v.  Railroad  Co.,  14  W.  Va. 
Hep.  56.  180. 

'  Patry  v.  Railway  Co.,  supra.  6  Lake  Shore,  etc.  R  Co.  v.  Brown, 

*  Ham  V.  Canal  Co.,  —  Penn,  — ,  123  111.  162 ;  Little  Rock,  etc.  R'y  Co. 

21  AtL  Rep.  1012.  v.  Miles,  40  Ark.  298;   Oraham  v. 

5  Pennsylvania  R  Co.  v.  Hender-  Railroad  Co.,  66  Mo.  586 ;  Lawson  v. 

son,  51  Penn.  St  315 ;-  Cleveland,  eta  Railway  Co.,  64  Wis.  447 ;  Missouri, 

R  Co.  V.  Curran,   19    Ohio    St   1;  etc.  R'y  Co.  u  Ivy,  71  Tex.  409 ;  Por- 

Hammond  v.  Railroad  Co.,  6  S.  C.  ter  w.  Railroad  Co.,  13  N.  Y.  SuppL 

ISO;  Ohio,  etc.  R  Co.  v.  Nickless,  71  591. 

Ind.  271 ;  Missouri,  etc.  R  Co.  v.  Ivy,  "  Missouri,  etc.  R'y  Co.  v.  Ivy,  71 

71  Tex.  409;  RaUroad  Co.  v.  Lock-  Tex.  409. 
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§  556.  Srnne  subject — May  iecome  passenger  before  entering 
vehicle. — But  a  person  may  become  a  passenger  without  hav- 
ing coine  into  the  carrier's  vehicle.  Thus,  in-JBrien  v.  Bennett ' 
it  appeared  that  the  defendant's  omnibus  was  passing  on  its 
journey  when  the  plaintiff  held  up  his  finger  to  cause  the 
driver  to  stop  and  take  him  up,  and  that  upon  his  doing  so, 
the  driver  pulled  up  and  the  conductor  opened  the  omnibus 
door ;  and  that  just  as  the  plaintiff  was  putting  his  foot  on  the 
step  of  the  omnibus,  the  driver,  supposing  that  he  had  got 
into  the  omnibus,  drove  on,  and  the  plaintiff  was  much  hurt 
by  falling  on  his  face.  Upon  this  state  of  facts,  it  was  con- 
tended by  the  defendant  that  the  plaintiff  had  never  become 
a  passenger.  But  it  was  answered  by  the  court,  that  the  stop- 
ping of  the  omnibus  implied  a  consent  to  take  the  plaintiff  as 
a  passenger ;  and  upon  this  evidence,  the  case  was  submitted 
to  th^  jury,  who  found  a  verdict  for  the  plaintiff. 

§  557.  Same  subject — Person  waiting  to  tahe  train  entitled 
to  protection  —  Person  pursuing  departing  train  —  Spectators. 
So  where  a  person,  having  gone  to  the  depot  or  station  where 
passengers  were  received  upon  the  trains  of  a  railway  com- 
pany, had  there  purchased  her  ticket  at  the  office  provided  for 
the  purpose,  it  was  held  that  in  passing  from  the  oflBce  to  the 
train,  under  the  direction  of  the  station  agent,  over  premises 
belonging  to  the"  company  and  connected  with  the  road  as  a 
part  of  its  station  grounds,  she  was  to  be  considered  as  a  pas- 
senger, and  that  the  company  was  bound  to  use  the  utmost 
care  in  providing  for  her  a  safe  passage  and  in  preventing  in- 
jury to  her  from  its  passing  trains.-  But  though  a  person 
who  has  gone  to  the  statioii  and  purchased  a  ticket  and  is 
waiting  to  take  the  train  may  be  entitled  to  protection  as  a 
passenger,  yet  if  he  wilfully  waits  until  the  train  has  started 
and  then  runs  after  it  to  overtake  it,  he  cannot  while  so  pur- 
suing the  train  be  deemed  to  be  a  passenger  or  entitled  to 
protection  as  such.'    So  where  one  going  to  take  a  train  ar- 

18  C.  &  P.   724.    To  same  effect,  2  "Warren  u  The  Railroad,  8  AUen, 

where  passenger  was   on  point  of  227;    Poucher  v.  The   Railroad,  49 

stepping  on  platform  of  street-car  N.  Y.  263. 

which  had  stopped  at  his  signal  to  3  Central  R.   Co.  v.  Perry,  58  Ga. 

receive  him,  Smith  v.  Railway  Co.,  461 ;  Perry  v.  Railroad  Co.*  66  Ga. 

32  Minn.  1,  746. 
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rives  at  the  station  after  the  last  train  has  gone,'  and  remains 
thereafter  for  his  own  convenience,  during  which  time  the 
station-master  puts  out  the  lights  at  the  usual  time  for  closing, 
he  is  thereafter  a  mere  licensee  and  not  a  passenger,  and  can- 
not recover  for  injuries  sustained  in  leaving  the  station  caused 
by  the  extinguishment  of  the  lights.^  So,  obviously,  a  person 
is  not  a  passenger  who  is  merely  on  his  way  to  the  station  to 
take  a  train,^  unless  he  is  being  carried  to  the  station  in  the 
carrier's  vehicle.'  AforUori,  one  who  goes  to  a  station  merely 
as  a  spectator  is  not  a. passenger  nor  entitled  to  protection  as, 
such.* 

§  557a.  Sa/me  subject — Ma/y  he  passenger  tliougJi  received  in 
vehicle  lefore  ready  to  start. —  So  where  a  railroad  company, 
by  the  invitation  of  its  agent,  receives  a  person  as  a  passenger 
in  its  oar  before  the  train  is  made  up  or  is  ready  to  start,  it 
must  protect  such  person  as  a  passenger,  and  must  couple, 
manage  and  control  its  cars  and  engines  in  such  a  manner  as 
not  through  negligence  to  injure  him.' 

§  558,  Same  subject  —  Prepayment  .of  fa/re  not  necessary. — 
And  it  has  been,  held  that,  even  without  the  payment  of  the 
fare  or  the  purchase-  of  a  ticket,  if  the  person  desiring  to  be 
carried  has  gone  to  the  station  of  the  company,  and  has  there 
announced  her  intention  to  go  upon  the  train  to  the  officers 
of  the  company,  and  is  acting  under  the  directions  of  such  offi- 
cers or  agents  in  getting  upon  it,  she  will  be  regarded  as 
standing  to  the  company  in  the  relation  of  a  passenger,  and 
it  will  be  liable  to  her  as  such  for  any  injury  she  may  receive 
through  the  negligence  of  its  agents  whilst  in  the  act  of  get- 
ting on  board  according  to  the  directions  given.^ 

§  559.  Satne  subject  —  Injury  ivMle  waiting  but  before  'pur- 
chase of  ticliet. — ^^o  where  the  plaintiff  was  waiting  at  a  station 
to  take  passage  upon  an  expected  train,  and  whilst  so  waiting, 
and  before  she  had  procured  a  ticket  or  paid  her  fare  for  the 
intended  journey,  she  was  injured  in  an  endeavor  to  escape 

iHeinleinu.  Eailroad  Co.,  147Mass.  ^Burbank  v.  Railroad  Co.,  42  La. 
136.  Ann.  1156. 

2  June  V.  Railroad  Co.,  —   Mass.        5  Hannibal,  etc.  R.  Co.  v.  Martin, 
■  — ,  26  N.  E.  Rep.  338.  Ill  lU.  319. 

8  See  post,  §  560.  «  AUender  v.  The  Railroad,  37  Iowa, 

264.    Seeposi,  §  565. 
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from  what  she  reasonably  supposed  to  be  a  dangerous  posi- 
tion in  which  she  was  placed  by  the  negligence  of  the  agents 
of  the  company,  it  was  held  that  the  company  had  failed  to 
exercise  towards  her  the  care  and  diligence  which  are  required 
of  the  carrier  of  passengers,  and  that  she  was  therefore  enti- 
tled to  a  recovery  against  it.'' 

§  560.  Same  Subject  —  Is  a  passeiiger  while  coming  to  station 
on  carrier's  mhicle. —  Where  the  plaintiff  was  injured  by  the 
overturning  of  a  stage  sleigh,  while  on  his  way  to  the  train, 
and  before  he  had  paid  his  fare  or  obtained  his  ticket,  the  rail- 
road company  was  held  liable  to  him  as  a  passenger,  it  being 
shown  that  the  sleigh  belonged  to  a  person  with  whom  the 
company  had  a  contract,  for  a  daily  compensation,  to  carry 
passengers  from  the  village  at  which  the  plaintiff  had  got  upon 
the  sleigh  to  its  station,  and  that  the  owner  and  his  sleigh 
were  in  the  company's  employment  at  the  time  of  the  acci- 
dent, the  sleigh  under  sijch  circumstances  being  regarded  as  a 
part  of  the  transporting  arrangements  of  the  company  in  con- 
nection with  their  railroad.' 

§  561.  Same  subject  —  Injury  to  passenger  on  platform  by 
objects  thrown  from  passing  train  —  Stick  of  wood  —  Mail- 
bags. —  So  where  one  traveling  upon  a  railway  train  left  the 
ear  upon  which  he  was  being  carried,  and,  while  standing  upon 
a  platform  of  the  road,  but  not  the  one  intended  for  the  ac- 
commodation of  its  passengers,  but  very  near  the  train,  was 
injured  by  a  stick  of  burning  wood  carelessly  thrown  from 
one  of  the  cars  by  a  servant  of  the  company  employed  upon 
the  train,  it  was  held  that,  notwithstanding  he  was  not  upon 
the  train  when  the  occurrence  happened,  and  was  standing  at 
a  place  not  intended  for  passengers,  he  was  still  entitled  to 
the  rights  of  one,  and  that  the  company  was  liable  on  the 
grounds  of  negligence.'  So  the  company  is  liable  to  a  pas- 
senger standing  on  the  platform  who  is  struck  by  a  mail-bag 
thrown  from  the  car  by  the  United  States  mail  agent,  that 
being  the  place  and  method  of  delivery  fixed  upon,  and  the 

1  Caswell  V.  The  Railroad,  98  Mass.        2  Buffett  v.  The  Railroad,  40  N.  Y. 
194.    See,  also,  Gordon  v.  The  Rail-    168,  36  Barb.  420.    See  ante,  §  557. 
road,  40  Baib.  546 ;  Centi-al  R  R.  v.        >  JefEersonville,  etc.  R.  R.  «.  Rilej", 
Perry,  58  Ga.  461 ;  Grimes  v.  Penn.    39  Ind.  568. 
Co.,  36  Fed,  Rep.  73. 
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company  having  taken  no  precautions  to  warn  passengers  of 
the  danger.' 

§  561a.  Same  stibject  —  Continues  to  he  passenger  tJioiigJi 
temporarily  absent  from  vehicle. —  So  whenever,  after  a  person 
has  been  received  as  a  passenger  and  his  carriage  has  been 
undertaken,  the  performance  of  the  contract  in  the  usual  and 
proper  way  involves  his  leaving  the  vehicle,  whether  on  busi- 
ness or  for  pleasure,^  and  returning  to  it,  the  passenger  is  en- 
titled to  protection  as  such  as  well  while  so  leaving  and 
returning  as  at  any  other  time ;  but  during  the  interval  of  his 
absence,  after  his  departure  from  the  station  and  before  his  re- 
turn to  it,  he  is  not  to  be  regarded  as  a  passenger.'  Illustra- 
tions of  this  are  found  where  the  passenger  leaves  the  car 
temporarily  at  a  station  to  obtain  refreshments  *  or  to  attend 
to  business.'  But  a  person  is  not  to  be  considered  a  passenger 
where,  having  left  the  train  with  the  intention  to  return  and 
resume  his  journey  at  another  time  and  on  another  train,  he 
passes,  during  the  interval,  over  the  company's  grounds  as  a 
mere  short  cut  to  another  place  at  which  he  has  business  to 
transact  not  connected  with  his  carriage.^ 

§  5C15.  Same  subject  —  Does  not  cease  to  he  passenger  hy  as- 
sisting carrier  in  emergency. —  So  a  passenger  does  not  cease 
to  be  such  because  he  leaves  the  vehicle  and  assists  the  carrier 
at  his  request  in  an  emei;gency.  It  was  so  held  in  the  case  of 
a  passenger  upon  a  street  car.  The  car  having  been  run  too 
far  past  a  siding  where  it  was  to  pass  another  car,  the  driyer 

1  Carpenter  v.  Railroad  Co.,  97  N.  Y.  ger  destined  for  a   distant   station 

494;  Snow  v.  Railroad  Co.,  136  Mass.  leaves  the  train  for  purposes  of  hia 

552.  own,  he  surrenders  his  character  as 

^Parsons  u.'  Railroad  Co.,  113  N.  Y.  passenger  while  so  absent 

355.  Where  a  river  boat  stops  at  a  land- 

'  Dodge  V.  Steamship  Co.,  148  Mass.  ing  for  two  hours,  a  passenger  for  a 

207 ;  Peniston  v.  Railroad  Co.,  84  La.  point  beyond  may  properly  go  ashore 

Ann.  777 ;  Jeffersonville,  etc.  R.  Co.  and  is  entitled  to  protection  as  a  pas- 

V.  Riley,  39  Ind.  568 ;  Parsons  n  Rail-  senger  while  leaving  the  boat  for  that 

road   Co.,  113  N.   Y.   355;    Dice  v.  purpose.   Keokuk  Packet  Co.  u  True, 

Transportation  Co.,  8  Ore.  60.  88  111.  608. 

In  State  v.  Railway  Co.,  58  Me.  176,  *  See  .■post,  §  611. 

it  was  held  that  where  a  passenger  5  Watson  v.  Railroad  Ca,  —  Ala. 

train  is  run  on   to    a    siding   and  — ,  8  S.  Rep.  770. 

stopped  to  permit  another  train  to  *  Johnson  v.  Railroad  Co.,  135  Mass. 

pass,  and,  while  so  waiting,  a  passen-  75. 


§  562.]  THE    LAW   OF   CAEEIEES. 

requested  plaintiff  to  get  off  and  help  him  push  it  back.  "While 
so  assisting  the  driver  the  plaintiff  was  struck  and  injured  by 
the  other  car  carelessly  driven.  It  was  urged  by  the  defend- 
ant that  plaintiff,  by  undertaking  to  assist  the  driver,  became 
a  fellpw-servant  of  the  company  and  could  not  recover,  but 
the  court  held  that  he  continued  to  be  a  passenger  and  was 
entitled  to  recover.^ 

§563.  Same  subject — What  elements  must  exist. —  WhUe, 
therefore,  neither  the  payment  of  the  price  of  the  transportar 
tion  nor  the  contract  to  carry,  nor  the  two  together,  will  gen- 
erally make  one  a  passenger  until  he  has  put  himself  within 
the  carrier's  protection,  and  the  risk  of  the  journey  has  begun, 
there  may  be  circumstances  under  which  the  contract  will 
create  that  relation,  even  before  the  transportation  has  been 
commenced.  But  unless  some  contract,  either  express  or  im- 
plied from  the  circumstances,  can  be  shown,  it  is  difficult  to 
see  how  the  relation  can  be  held  to  be  established.  The  mere 
intention  to  take  passage  upon  the  carrier's  vehicle  ought  not, 
certainly,  to  have  that  effect  under  any  circumstances.^  But 
if  the  intention  and  the  act  of  the  party  combined  are  such  as 
to  give  rise  to  an  implied  contract  to  carry,  the  duty  and  ob- 
ligation of  the  carrier  as  such  at  once  begin.  But  so  long  as 
the  party  merely  entertains  the  wish  or  intention,  no  obliga- 
tion has  arisen  on  either  side,  and  he  is  at  liberty  to  change 
that  intention  at  any  moment.  When,  however,  he  has  done 
some  act  which  puts  him  under  an  obligation  to  the  carrier, 
the  relation  has  commenced,  and  neither  party  can  in  good 
faith  withdraw  from  it  without  the  consent  of  the  other.  The 
case  then  becomes  analogous  to  the  bailment  of  goods  to  the 
common  carrier,  after  which,  as  has  been  seen,  the  bailor  can- 
not take  them  back  without  compensation  to  the  carrier.  So 
long,  therefore,  as  the  person  who  merely  purposes  to  be  car- 
ried is  at  perfect  liberty  to  change  his  mind  he  is  not  a  passen- 

1  Mclntyre  St  R'y  Co.  v.  Bolton,  43  tion,  witli  the  intention  of  buying  a 

Ohio  St.  324  ticket  and  taking  a  train  after  he 

2Thu3  in  June  v.  Raiboad  Co.,  —  gets  there,  is  net  a  passenger  before 

Mass.     — ,    26     N.     E.    Rep.    338,  he  reaches  the  station,  even  though 

Holmes,  J.,  says :  "  We  do  not  think  he  might  be  one  in  the  same  place  if 

argument  necessary  to  show  that  a  he  had  begun  his  journey." 
man  walking  towards  a  railway  sta- 
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ger,  and  for  any  injury  which  he  may  sustain  through  the 
negligence  of  the  carrier  he  must  seek  redress  as  a  stranger. 
Otherwise  a  liability  would  _  be,  imposed  upon  the  carrier 
without  compensation  or  the  right  to  it,  and  the  law  which 
would  make  him  responsible  in  such  a  case  for  that  utmost 
care  which  is  required  of  the  carrier  of  a  passenger  would  be 
palpably  unjust.  It  may,  therefore,  be  doubted  whether  the 
cases  which  have  gone  so  far  as  to  hold  that  the  mere  being 
or  waiting  at  a  depot  or  station  of  a  railroad,  or  at  the  place 
at  which  any  carrier  takes  on  or  puts  off  his  passengers,  with 
the  purpose  of  taking  passage,  but  without  having  engaged  or 
paid  for  it,  although  the  party  may  have  announced  his  inten- 
tion to  the  agents  of  the  carrier  or  to  the  carrier  himself,  can 
be  sustained ;  for  no  obligation  therefrom  arises  to  continue 
of  the  same  mind,  and  the  party  may  at  any  time  change  it 
and  withdraw.  And  the  correct  rule  in  such  a  case  would 
seem  to  be  that,  if  the  person  who  thus  intends  to  become  a 
passenger  receives  an  injury  through  negligence  of  the  carrier 
or  its  servants,  he  could  recover  from  it  only  upon  the  prin- 
ciple upon  which  the  owner  of  premises  would  be  liable  to 
one  whom  he  had  invited  to  go  upon  them;  and  who  there  re- 
ceives an  injury  by  reason  of  their  insecure  and  dangerous 
condition,'  or  who  had  entered  upon  them  as  a  customer  on 
business.^ 

§  563.  Same  subject  —  Duty  of  protection  does  not  depend 
on  contract  alone  —  Mailrca/rrier — Servant — Excursionist — 
Sunday  traveler. —  If,  however,  the  carriage  of  the  passenger 
has  been  undertaken,  it  will  not  be  necessary  to  a  recovery 
for  the  injury  which  may  be  occasioned  by  the  carrier's  negli- 
gence to  show  a  contract,  either  express  or  implied,  directly 
between  him  and  the  passenger.  In  other  words,  the  obliga- 
tion to  the  passenger  may  arise  without  privity  of  contract. 
Thus,  where  by  contract  with  the  government  the  carrier  was 
bound  to  carry  its  mail-agent,  and  whilst  being  so  carried  the' 
agent  vas  injured  by  the  negligence  of  the  carrier,  for  which 

1  Sweeny  v.  The  Railroad,  10  Allen,        «  Chapman  v.  Rothwell,  El.,  B.  &  E 
368  J   Indermaur  v.  Dames,  L.  R.  1    168;  Freer  v.  Cameron,  4  Rich.  228; 
Com.  P.  274,  L.  R.  2  Com.  P.  311 ;    Bigelow's  Ld.  Cas.  on  Torts,  702. 
Sonthcote  v.  Stanley,  1  HurL  &  N. 
247. 
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he  brought  suit,  it  was  held  that,  though  he  could  not  avail 
himself  of  the  contract  between  the  defendant  and  the  gov- 
ernment and  make  it  the  foundation  of  a  recovery,  he  could 
rest  his  claim  upon  the  breach  of  the  duty  which  the  law 
always  imposes  upon  every  person  who  undertakes  to  perform 
a  service  for  another,  whether  gratuitously  or  not,  to  exercise 
the  degree  of  care  and  skiU  in  its  performance  which  the  nat- 
ure of  the  undertaking  requires.*  And  the  same  is  true  of  an 
express  agent  in  charge  of  an  express  car  carried  by.  virtue  of 
his  employer  and  the  railroad  company.^  For,  though  a  per- 
son can  become  a  passenger  only  by  contract,  express  or  im- 
plied, the  obligation  to  carry  with  care  may  arise  from  duty.' 
And  where  the  duty  to  carry  was  imposed  by  the  law  in  a 
similar  case,  the  injured  passenger  was  permitted  to  recover 
upon  the  same  ground.*  And  so  where  the  price  of  the  pas- 
sage of  the  servant  was  paid  by  his  master,  and  the  contract 
for  the  carriage  was  made  with  him,  the  servant  was  per- 
mitted to  recover  for  an  injury  for  which  the  carrier  was  re- 
sponsible in  his  own  name.'  So  where  a  train  of  a  railway 
company  was  hired  by  an  association  for  an  excursion,  and 
the  tickets  for  the  trip  were  sold  by  the  treasurer  of  the  asso- 
ciation, and  the  plaintiff  had  obtained  one  of  them  from  him, 
and  whilst  a  passenger  upon  the  train  with  the  ticket  was  in- 
jured by  the  negligence  of  the  company's  agents,  it  was  held 
that  the  company  was  liable  to  him  as  its  passenger,  and  that 
he  might  recover  for  the  injury.'  And  where  the  passenger 
took  his  passage  on  Sunday,  and  was  being  carried  on  that 
day  when  the  accident  happened  by  which  he  was  injured, 
although  the  contract  was  illegal  on  his  part,  being  in  viola- 

1  Nolton  V.  The  Railroad  Corpora-  Grant  w.  Railroad  Ca,  108  N.  C.  463, 

tion,  15  N.  Y.  444 ;  Blair  v.  Railway  13  S.  E.  Rep.  209. 

Co.,  66  N.  Y.  318 ;  Seybolt  v.  Railroad  2  See  following  section. 

Co.,  95  N.  Y.  563,  distinguishing  Penn-  '  Union  Pacific  Railway  v.  Nichols, 

sylvania  R.  Co.  v.  Price,  96  Penn.  St  8  Kan.  505. 

256;  Gulf,  etc.  R'y  Co.  n  Wilson,  —  ^CoUett  v.  The  Railway  Ca,  16 

Tex.  — ,  15  S.  W.  Rep.  280 ;  McGoffln  Q.  B.  984. 

V.  Railway  Co.,  —  Mo.  — ,  15  S.  W.  6  Marshall  v.  The  RaUway  Ca,  11 

Rep.  76  (distinguishing  Railroad  Co.  C.  B.  655. 

u  Price,  supra,  and  Price  v.  Railroad  «  Skinner  v.  The  RaQway,  5  ExcL 

Ca,  113  U.  S.  218) ;  Mellor  v.  Railway  787. 
Co.,  —  Mo.  — ,  14  a  W.  Rep.  758 ; 
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,tion.  of  the  law,  which  prohibited  travejing  on  that  day  except 
in  cases  of  necessity  or  charitj',  and  the  contention  of  the  car- 
rier was  that  he  was  not  entitled  to  recover  for  that  reason, 
the  answer  of  the  court  was  that  the  foundation  of  the  action 
was  the  breach  of  the  duty  imposed  by  law  upon  the  carrier 
of  passengers  to  carry  safely  so  far  as  human  skill  and  fore- 
sight would  go,  and  that  his  liability  was  the  same  whether 
the  action  was  brought  upon  the  contract  or  upon  the  duty, 
and  the  evidence  requisite  to  sustain  it  would  be  substantially 
the  same.' 

§564.  Same  subject  —  Duty  to  one  not  passenger  lut  law- 
fully on  train  — Express  messenger. —  It  seems  that  if  the  per- 
son who  is  injured  by  the  negligence  of  the  employees  of  the 
carrier  is  lawfully  upon  its  conveyance,  under  a  contract 
which  does  not  make  him  an  employee  or  servant  of  the  com- 
pany, he  will  be  entitled  to  the  same  care  and  diligence  for  his 
safety  as  one  who  is  strictly  a  passenger.  Thus  where  one 
was  upon  a  train  as  an  express  messenger,  carrying  express; 
freight  under  contract  with  the  company,  by  which  he  was 
entitled  to  be  carried  Avithout  the  payment  of  a  distinct  price 
for  his  passage,  and  was  injured  by  the  negligence  of  the  com- 
pany's agents  in  the  management  of  the  train,  or  in  putting 
obstructions  in  its  way,  it  was  held  that  such  messenger  was 
entitled  to  the  same  care  and  circumspection  on  the  part  of 
the  company  and  its  agents  in  his  carriage,  as  if  he  had  been 
traveling  upon  the  train  as  a  passenger  who  had  paid  a  distinct 
price  for  his  transportation.^  So  where  a  carpenter  had  con- 
tracted with  a  railway  company  to  do  certain  work  upon  its 
track,  and  a  part  of  the  contract  was  that  he  was  to  be  car- 
ried to  the  place  where  the  work  was  to  be  performed,  and 
brought  back  to  his  home  upon  the  company's  trains,  it  was 
held  that  while  performing  the  work,  and  in  traveling  to  and 
from  it,  he  was  not  an  employee  or  servant  of  the  company, 

1  Carroll  v.  The  Railroad,  58  N.  Y.  Keeney  t\  Railroad  Co.,  125  N.  Y.  423, 
126.  26  N.  E.  Rep.  626.    The  messenger's 

2  Blair  v.  The  Railroad,  66  N.  Y.  right  of  action  is  not  defeated  by  the 
313 ;  Commonwealth  v.  The  Railroad,  contract  between  the  carrier  and  the 
.108  Mass.  7 ;  Yeomans  v.  The  Nav.  express  company.  Brewer  v.  RaU- 
Ca,  44  CaL  71 ;  Brewer  v.  Railroad  road,  supra. 

Co.,  124  N.Y.  59,  36  N.  E.  Rep.  324; 
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and  that  the  Kability  of  the  company  to  hun  for  an  injury 
caused  by  its  negligence  was  not  the  same  as  that  to  one 
regularly  employed  upon  its  trains  or  upon  its  road,  but  that 
he  was  a  passenger  whilst  going  to  and  returning  from  the 
work,  and  that  the  company  was  responsible  to  him  as  such 
for  its  want  of  care  and  diligence.' 

§  565.  Same  subject. —  Pa/yment  of  fa/re  not  necessa/ry  to  con- 
sUtute  one  a  passenger. —  It  is  universally  agreed  that  the  pay- 
ment of  the  fare,  or  price  of  the  carriage,  is  not  necessary  to 
give  rise  to  the  liability.  The  carrier  may  demand  its  pre- 
payment, if  he  chooses  to  do  so,  but  if  he  permits  the  pas- 
senger to  take  his  seat  or  to  enter  his  vehicle  as  a  passenger, 
without  such  requirement,  the  obligation  to  pay  will  stand  for 
the  actual  payment,  for  the  pur|)ose  of  giving  effect  to  the 
contract  with  all  its  obligations  and  duties.  Taking  his  place 
in  the  carrier's  conveyance,  with  the  intention  of  being  car- 
ried, creates  an  implied  agreement  upon  the  part  of  the  pas- 
senger to  pay  when  called  upon,  and  puts  him  under  a  liability 
to  the  carrier,  from  which  at  once  spring  the  reciprocal  duty 
and  responsibility  of  the  carrier.^  And  in  any  action  which 
it  may  be  necessary  for  the  passenger  to  bring  to  recover  for 
the  injury  which  he  has  sustained  by  the  negligence  of  his  car- 
rier, it  will  be  sufficient  to  allege  that  he  was  ready  to  pay 
such  a  sum  of  money  for  his  carriage  as  the  carrier  was  legally 
entitled  to  charge.' 

§  5G5a.  Same  subject  —  Child  or  other  person  carried  free 
is  passenger. —  So  a  person  accepted  for  carriage  without  pay- 
ment or  the  expectation  of  payment  of  fare  is  entitled  to  be 
considered  a  passenger.''  This  rule  has  frequently  been  applied 

1 0'DonneU    v.  The   Railroad,    59  616 ;   Frink  v.  Schroyer,  18  HI.  416. 

Penn.  St  2391    Such  a  passenger  can-  Thus  a  person  is  entitled  to  protec- 

not  be  required  to  give  up  his  seat  to  tion    as    a   passenger  when  he  has 

a  paying  passenger.    New  York,  etc  boarded  the  train  provided  with  a 

R  Co.  V.  Burns,  51  N.  J.  L.  340.  a  proper  ticket,  but  is  injui-ed  before 

2  Ohio,  etc.  E.  E.  v.  Muhling,  30  111.  he  has  had  an  opportunity  to  sur- 

9 ;  Rubs  y.  The  War  Eagle,  14  Iowa,  render  his  ticket  or  pay  fare.    Mc- 

363 ;  Hurt  v.  The  Railroad,  40  Miss.  Kimble  v.    EaUroad   Co.,  189  Mass. 

891 ;  Buffett  v.  The  Railroad,  40  N.  Y.  543. 

168;  Austin  v.  The    Eailway    Co.,        *  Commonwealth  v.  RaUroad  Ca, 

L.  R  2  Q.  B.  443 ;  Doran  v.  The  Ferry  108  Mass.  7.    See  post,  §  566 :  Atchi- 

Co.,  3  Lans.  105.  son,  etc.  R.  Ca  v.  Flinn,  34  Kans.  627. 

STarbeU  V.  The  Railroad,  34  CaL 
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in  the  case  of  okildren.  Thus,  a  child  riding  upon  a  street-car 
by  the  invitation  of  the. driver,  without  paying  or  intending  to 
pay  fare ; '  a  child  of  tender  age,  carried  in  the  arms  of  its 
mother,  who  was  a  paying  passenger ;  ^  or  a  child  of  an  age  en- 
titled to  ride  free  and  traveling  with  its  parents,  who  were 
riding  on  a  free  pass,  is  a  passenger  and  entitled  to  protection 
as  such.'  But  a  child  or  other  person  vs^ho  gets  upon  a  car  or 
train  without  intending  to  pay  fare,  and  without  the  knowl- 
edge of  the  carrier,  or  his  express  or  implied  consent  or  invi- 
tation to  ride  as  a  passenger,  is  not  a  passenger,  but  at  most 
a  stranger,  if  not  a  trespasser,  and  is  entitled  to  but  ordinary- 
care.* 

11.  Oratuitous  jpassenger. 

§  566.  Oa/re  and  diligence  due  to  a  gratuitous  jpassenger. — 
It  is  enough  that  the  person  is  being  lawfully  carried  as  a  pas- 
senger to  entitle  him  to  all  the  care  which  the  law  requires  of 
the  passenger  carrier ;  and  the  same  vigilance  a,nd  circumspec- 
tion must  be  exercised  to  guard  him  against  injury  when  he  is 
carried  gratuitously,  as  upon  what  is  known  as  a  free  pass,  or 
by  the  carrier's  invitation,  as  when  he  pays  the  usu!al  fare. 
The  leading  case  upon  this  point  is  that  of  The  Philadelphia  & 
Eeading  Eailroad  Company  v.  Derby,"  in  which  it  appeared 
that  the  president  of  one  railroad  company  had  invited  that  of 
another  to  take  a  ride  upon  the  road  of  the  former.  This  in- 
vitation was  accepted,  and,  during  the  ride,  the  invited  presi- 
dent was  injured  by  a  collision  upon  the  road,  caused  by  the 
neghgence  of  its  agents,  for  which  he  sued  the  road.  It  was 
urged,  on  behalf  of  the  defendant  road,  that  no  damages  could 
be  recovered  for  an  unintentional  injury  by  one  who  was,  at 

1  Wilton  V.  Eailroad  Co.,  107  Mass.  5 14  How.  468. 

108 ;  WHtoii  V.  Eailroad  Co.,  125  Mass.  One  who  has  a  pass  furnished  him 

130;    MetropoUtan   St.    E'y    Co.    v.  in  cohsideration  of  a  service  rendered 

Moore,  83  Ga.  453.  the  carrier  is  not  a  gi-atuitous  pas- 

So  when  carried  on  board  a  vessel  senger.    Eailway  Co.  v.  Stevens,  95 

Cook  V.  Navigation  Co.,  76  Tex.  353.  U.  S.  655. 

'^Austin  V.  Eailway  Co.,  L.  R.  2  Q.  One  who  has  a  free  pass  does  not 

B.  442.  become  a  passenger  for  hire  by  pur- 

'littlejohn   v.  Eailroad   Co.,   148  chasing  a  ticket  for   a    seat   in   a 

Mass.  478.  drawing-room  car.    Ulrich  v.  Eail- 

*  Atchison,  etc.  R  Co.  v.  Flinn,  24  road  Co.,  108  N.  Y.  80. 
Kans,627;  onte,  §  555. 
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the  time,  merely  partaking  of  the  hospitality  of  the  defendant, 
and  with  whom  there  was  no  contract,  either  express  or  im- 
plied. But  this  defense  was  not  sustained  by  the  court,  and 
it  was  held  that  the  plaintiff,  having  been  lawfully,  on  the  road 
at  the  time  of  the  collision,  none  of  the  antecedent  circum- 
stances or  accidents  of  his  situation  could  affect  his  right  to 
recover ;  and  it  was  said  that,  independently  of  the  question 
of  contract,  the  defendant  was  under  an  obligation  of  duty  to 
carry  the  plaintiff  safely.  This  duty,  it  was  said,  does  not 
result  alone  from  the  consideration  paid  for  the  service.  It  is 
imposed  by  the  law,  even  where  the  service  is  gratuitous.  The 
confidence  induced  by  undertaking  any  service  for  another  is 
a  sufficient  legal  consideration  to  create  a  duty  in  the  perform- 
ance of  it.' 

§  567.  Same  subject  —  The  rule  stated. —  This,  it  will  be  ob- 
served, is  different  froni  the  well-settled  rule  in  regard  to  the 
gratuitous  carriage  of  goods,  which,  as  has  been  seen,  does  not 
impose  upon  the  common  carrier  the  same  degree  of  responsi- 
bility as  when  the  carriage  is  for  compensation,  and  this  illus- 
trates the  different  light  in  which  the  two  kinds  of  business  are 
viewed  by  the  law.  The  carrier  of  goods  becomes  an  insurer 
of  their  safety  only  when  he  is  paid  to  become  so ;  but  the 
carrier  of  the  passenger  is  bound  to  the  utmost  care  and  cau- 
tion, whether  paid  by  the  passenger  or  not;  and  this  distinc- 
tion is  based  upon  wholly  different  reasons  of  public  policy, 
being,  in  the  one  case,  the  value  which  it  puts  upon  human 
life  and  personal  safety,  and  in  the  other,  the  necessity  of  pre- 
venting frauds  and  combinations,  to  the  "  undoing  of  all  per- 
sons "  who  may  have  dealings  of  that  kind  mth  the  carrier. 
This  distinction  between  the  gratuitous  bailment  of  goods  to 
the  carrier,  and  the  gratuitous  carriage  of  the  passenger,  is, 
upon  this  ground,  well  established,  and,  in  the  latter  case,  the 
carrier's  liability  is  the  same  as  when  he  is  paid  for  the  carriage.^ 

•  Coggs  V.  Bernard,  1  Smith's  LoL  v.  The  Railroad,  30  Minn.  125 ;  Flint 

Cas.  383.  etc.  R'y  v.  Weir,  5  Cen.  L.  Jour.  (1877) 

2  Todd  V.  The  Railroad,  3  Allen,  18 ;  285 ;  New  World  v.  King,  16  How. 

New  York  Cent  R.  R.  v.  Lockwood,  469;  Perkins  u  The  Raibroad,  24  N.Y. 

17  Wall.  357;  Pennsylvania  R.  K  v.  196;  Great  Northern  Railway  «.Har- 

Henderson,  51  !Penn.  St  315 ;  Rose  v.  rison,  10  Exch.  376 ;  Gillenwater  v. 

The  Railroad,  39  Iowa,  246;  Jacobus  The  Eaih-oad,"5  Ind.  339;  Washburn 
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12.  Fare  am,d  itspaymmt. 

§  567a.  Amount  of  fare  —  State  regulation  —  Discrimina- 
tions.—  The  amount  of  fare  that  may  be  charged  by  public 
carriers  is,  in  modern  times  and  particularly  in  the  case  of 
such  important  carriers  as  railroad,  street  railway,  sleeping- 


V.  The  Railroad,  3  Head,  638 ;  Littie- 
john  V.  Eailrpad  Co.,  148  Mass.  478 ; 
Wilson  V.  Eailroad  Co.,  107  Mass.  108 ; 
125  Mass.  130;  Commonwealth  v. 
Eailroad  Co.,  108  Mass.  7 ;  Prince  v. 
Railway  Co.,  64  Tex.  144 ;  Austin  v. 
EaUway  Co.,  L.  R.  2  Q.  B.  442. 

The  law  is  thus  stated  upon  the  au- 
thority of  what  is  said  in  these  cases, 
and  in  accordance,  it  is  believed, 
with  what  is  generally  understood  to 
be  their  purport  In  all  of  them  the 
plaintiffs  were  permitted  to  recover, 
though  being  gratuitously  carried; 
but  the  negligence  from  which  the 
injuries  resulted  in  these  cases  was 
of  such  a  character  as  not  to  call  for 
a  direct  decision  upon  the  question, 
whether  the  same  degree  of  care  is 
required  in  ^he  case  of  the  passenger 
who  travels  by  invitation  or  gratui- 
tously as  in  the  case  of  one  who  pays 
for  his  carriage.  In  The  FHnt,  etc. 
E.  E.  Co.  v.  Wier,  supra,  which  was 
an  action  to  recover  for  a  lost  trunk, 
being  carried  as  baggage  by  a  pas- 
senger traveling  with  it  gratuitously, 
the  foH6wing  remarks  upon  these 
cases  were  made  by  Cooley,  J. :  "  Re- 
liance is  placed  by  the  plaintiff  upon 
certain  cases  which  are  supposed  to 
have  decided  that  the  Obligation  of  a 
railway  company  to  carry  safely  is 
unaffected  by  the  fact  that  no  fare 
was  paid.  None  of  them  so  decides. 
Todd  V.  The  Old  Colony,  etc.  R.  E. 
Vx).,  3  Allen,  18,  was  an  action  for  an 
injury  to  a  person  who  was  riding 
without  payment  of  fare.  The  court 
recognized  the  obligation  of  the  car- 
rier to  observe  due  and  reasonable 


care,  but  expressly  said  that  it  did 
not  appear  that  the  facts  proved  at 
the  trial  rendered  it  material  to  cori- 
sider  whether  a  less  degree  of  care 
was  demanded  than  in  cases  where 
fare  is  paid.  In  Noltou  v.  Western 
Railroad  Corporation,  15  N.  Y.  444, 
450,  which  was  an  action  for  injury 
to  a  mail  agent,  cai-ried  on  the  cars 
under  contract  with  the  government, 
it  is  said  that  'the  matter  of  com- 
pensation may  have  a  bearing  upon 
the  degree  of  negligence  for  which 
the  company  is  liable,'  but  no  decis- 
ion on  that  point  became  necessary. 
In  Perkins  v.  The  New  York  Cent 
R  R  Co.,  24  N.  Y.  196,  the  question 
was,  how  fai'  was  it  competent  for; a 
carrier  of  persons  to  contract  for  an 
exemption  from  liability  for  injuries 
caused  by  negligence.  Incidentally 
it  was  remarked  (p.  200)  that  a  car- 
rier undertaking  to  carry  one  gratai- 
tously  '  must  do  it  carefully,  as  with 
other  passengers.'  By  this  we  under- 
stand that,  as  in  other  cases,  they 
must  carry  with  care ;  not  necessarily 
that  they  must  carry  with  the  same 
degree  of  care  as  in  other  cases.  The 
court  does  not  even  by  dictum  go  so 
far  as  that  In  Ohio  &  Miss.  R  R 
Co.  V.  Selby,  47  Ind.  471,  the  action 
was  for  a  personal  injury,  and  it  was 
found  by  the  court  that  the  plaintiff 
was  being  carried  for  hire.  In  Ja- 
cobus V.  The  St  Paul,  etc.  R  R  Co., 
20  Minn.  125,  which  also  involved 
the  question  of  the  right  to  contract 
for  exemption  from  liability  for  in- 
juries arising  from  negligence,  there 
is  a  dictum  that  '  the  same  extreme 
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car  and  ferry  companies,  usually  regulated  by -statute.  Such 
regulation,  as  has  been  seen,^  where  it  is  reasonable  in  its  limits 
and  does  not  amount  to  confiscation  or  the  taking  of  private 
property  for  public  use  without  compensation,  is  held  to  be 
within  the  power  of  the  state  legislatures.^ 

Where  no  such  statute  is  found,  however,  the  carrier  is  en- 
titled to  demand  and  receive,  and  the  passenger  is  entitled  to 
be  carried  upon  tendering,  a  reasonable  compensation,^  and 
what  is  reasonable  is,  here  as  in  other  cases,  ordinarily  a  ques^ 


care  is  required '  where  a  passenger 
is  carried  gratuitously  as  in  other 
cases.  For  this,  the  cases  already 
referred  to  are  cited  as  authority,  and 
also  the  two  which  follow :  Philadel- 
phia &  Reading  R  R.  Co.  v.  Derby, 
14  How.  468.  In  this  case  the  jury 
found  the  injury  to  have  been  the 
result  of  gross  negligence,  and  the 
court  expressly  decline  to  express 
any  opinion  whether  the  care  de- 
mandable  by  one  who  is  being  car- 
ried gratuitously  is  the  same  that  is 
due  to  those  carried  for  hire.  Steam- 
boat New  World  -v.  King,  16  How. 
469.  The  same  remark  may  be  made 
of  this  case  as  of  the  last. 

'■  We  do  not  care  to  comment  upon 
these  cases,  or  to  say  more  of  them 
than  this :  that  the  right  of  recovery 
in  each  of  them,  where  the  carriage 
was  gratuitous,  was  based  upon  the 
duty  of  one  who  undertakes  to  carry 
persons,  to  carry  them  safely ;  a  duty 
independent  of  any  contract,  and 
which  the  carrier  owes  not  exclu- 
sively to  the  person  being  carried, 
but  also  to  the  state  itself.  In  such  a 
case,  especially  if  the  mode  of  car- 
riage is  peculiarly  subject  to  danger- 
ous and  destructive  accidents,  the 
carrier  may  well  be  required  to  ob- 
serve a  high  degree  of  care  and  dili- 
genoa  But  where  only  property  is 
in  question  there  is  no  reason  why  a 
different  rule  should  be  applied  to  a 
railroad  company  taking  charge  of 


property  gratuitously,  from  that 
which  governs  the  relation  in  the 
case  of  any  other  gratuitous  bail- 
ment Nor  is  it  material  that  the 
gi-atuitous  can-iage  of  a  trunk  was 
accompanied  by  the  gratuitous  car- 
riage of  a  peraon ;  the  duty  to  carry 
the  trunk  safely  was  only  the  same 
that  the  law  would  have  imposed  had 
the  trunk  been  taken  upon  a  freight 
train  gratuitously,  and  no  greater  de- 
gree of  care  could  be  demanded  in 
one  case  than  in  the  other.  It  may 
therefore  be  conceded  that  the  same 
extreme  care  is  demandable  of  car- 
riers of  persons  in  all  cases  where 
injuries  to  persons  are  in  question, 
and  the  concession  will  not  in  any 
manner  affect  the  present  suit" 

And  see  Nolton  v.  The  Western  E. 
R.  Corp.,  15  N.  Y.  444. 

•  See  ante,  §  303b. 

2  Wellman  v.  RaUway  Ca,  83  Mich. 
593:  Munn  v.  lUinois,  94  TJ.  S.  113; 
Railroad  Co.  v.  Iowa,  94  U.  S.  155 ; 
Peik  V.  Railway  Co.,  94  U.  S.  164; 
Raiboad  Ca  v.  Ackley,  94  U.  a  179; 
Ruggles  V.  Illinois,  108  U.  S.  536; 
Stone  V.  Trust  Co.,  116  U.  S.  307 ;  Dow 
V.  Beidelman,  135  U.  S.  680 ;  Banking 
Co.  V.  Smith,  138  lU.  174 ;  Railway  Ca 
V.  Minnesota,  134  U.  a  418 ;  Railway 
Co.  V.  Gill,  —  Ark.  — ,  15  a  W.  Rep.  18. 

3  Spofford  V.  Raikoad  Ca,  138  Mass. 
826;  McDuffee  r.  Railroad  Co.,  52 
N.  H.  430;  ante,  §  303;  Johnson  v. 
Railroad  Ca,  16  Ma.  63a 
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tion  of  fact  to  be  determined  in  view  of  all  the  circumstances 
of  each  particular  case.^  If  the  rate  has  been  fixed  by  usage, 
the  passenger,  in  the  absence  of  special  circumstances,  would 
be  entitled  to  carriage  upon  tendering  the  usual  rate.' 

So  here,  as  in  the  case  of  the  carriage  of  goods,'  the  pas- 
senger is  entitled  to  be  carried  without  unusual,  unjust  and 
unreasonable  discrimination.*  This  does  not  mean  that  all 
passengers  shall  be  carried  for  the  same  rate,  but  that  no  pas- 
senger, under  usual  conditions,  shall  be  required  io  pay  more 
than  the  statutory  rate  if  any  is  fixed,  or  more  than  the  usual 
rate  where  the  rate  has  been  so  established,  or  more  than  a 
reasonable  rate  where  neither  a  statute  nor  a  usage  has  pre^ 
scribed  the  amount.' 

§  66YJ.  Payment  of  fare  —  How  made  —  Malting  change. — 
As  will  be  seen  in  the  following  sections,  it  is  competent  for 
the  carrier  to  require  those  desiring  to  become  passengers  to 
purchase  tickets  before  entering  the  vehicle,  ajid  either  to  re; 
fuse  to  carry  them  at  all  without  tickets,  or  to  do  so  only  upon 
the  pjtyment  of  a  greater  fare.  He  may  also  require  prepay- 
ment of  the  fare.  In  the  absence  of  such  requirements,  how- 
ever, it  is  sufficient  if  the  passenger  is  ready  to  pay  when 
demanded  of  him  during  the  journey,  and  where  he  in  good 
faith  enters  the  vehicle,  being  ready  and  willing  to  pay  when 
the  fare  is  so  demanded,  he  is  properly  to  be  regarded  as  a 
passenger.*  Such  a  passenger  is  entitled  to  a  reasonable  time 
and  opportunity  to  pay,  as  to  go  from  one  car  to  another  of  a 
railroad  train  to  obtain  the  money.'  He  is  not  bound  to  have 
and  tender  the  exact  change,  but  may  tender  his  fare  in  law- 
ful money  in  a  reasonable  sum,  and  the  carrier  must  accept 
such  tender  and  furnish  change  to  a  reasonable  amount.' 

'  See  ajife,  §  303,  and  oases  cited.  800;  Bartletfc' u.   Steamboat  Co.,  57 

2  Spofford  V.  EaUroad  Co.,  138  Mass.  N.  Y.  Super.  345.    See  ante,  §  565. 

336;  a»ie,  §308.  'Clark  v.  EaUroad  Co.,  91  N.  C. 

'  See  ante,  §  303 ;  McDuflee  v.  Rail-  506. 

road  Co.,  sitpra.  8  Barrett   v.  Railway  Co.,  81  Cal. 

'Johnson  v.  Railroad  Co.,  supra;  396,  distinguishing   Fulton  v.  Eail- 

SpofEord  u  Railroad  Co.,  SJtpm;  At-  road.Co.,  17  U.  C.  (Q.  B.)  438.    In  the 

water  v.  Railroad  Co.,  48  N.  J.  L.  55.  Ban-ett  case  a  tender  of  a  five-dollar 

'  See  ante,  §  303 ;  Spofford  v.  Rail-  gold  piece,  the  smallest  sum  he  had, 

road  Co.,  mpra,  for  a  five-cent  fare  on  a  street  rail- 

« White  V.  Railway  Co.,  26  W.  Va.  road,  was  held  reasonable.    In  the 
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§  567c.  Same  subject — Who  liable  for  fa/re  —  Adult  and 
child. —  A  person  who  takes  with  him  on  his  own  account  an- 
other person  as  a  traveling  companion  is  of  course  liable  for 
that  other's  fare.  Thus  a  person  traveling  with  a  child  in  his 
custody  is  liable  for  the  payment  of  the  child's  fare,  and  he 
may  be  ejected  with  the  child  when  he  refuses  to  pay  the  lat- 
ter's  fare.' 

So,  conversely,  where  a  mother  traveling  with  her  child  has 
paid  the  proper  fare  for  the  child,  but  the  conductor  wrong- 
fully refuses  to  recognize  the  child's  right  to  ride,  though  of- 
fering to  carry  the  mother,  and  ejects  the  child,  the  mother 
may  get  off  also  and  recover  for  the  wrongful  ejection  of 
both.2 

§  567c?.  Same  subject — Paying  fa/re  or  buying  ticlcet  with 
counterfeit  money. —  As  payment  in  counterfeit  money,  though 
believed  by  both  parties  to  be  genuine,  is  not  a  good  payment,' 
the  passenger  who  has  paid  his  fare  or  bought  a  ticket  with 
counterfeit  money,  though  innocently,  must  pay  in  genuine 
money  when  the  fact  is  discovered,  and  if  discovered  before 
the  journey  is  completed,  he  may  be  ejected  if  he  refuses  to 
make  it  good.* 

13.  Tickets. 

§  568.  TJie  contract  to  carry  —  Tickets. —  A  great  propor- 
tion of  passenger  travel  is  done  without  an  express  contract 
between  the  carrier  and  his  passenger ;  and  the  number  of 
those  who  travel  as  passengers  upon  street  railways,  omni- 
buses, hackney-coaches,  ferry-boats  and  the  like,  which  are 
used  by  great  numbers  of  persons  daily,  as  a  convenient  means 
of  having  themselves  transported  for  short  distances,  and  for 
the  carriage  upon  which  an  express  contract  is  rarely  made, 
is  much  greater  than  of  those  who  travel  on  long  journeys, 
and  whose  carriage  is  generally  undertaken  by  express  con- 
Fulton  case,  tender  of  $20  for  a  fare  i  Philadelphia,  etc.  R  Co.  v.  Hoef- 
of  $1.35  was  held  unreasonable.  lich,  63  Md.  300 ;  Pittsburgh,  eta  R. 

A   genuine    coin    which,    though    Co.  v.  Dewin,  86  111.  296. 
worn  smooth  by  use,  is  not  appreci-        2  Gibson  v.  Railroad  Co.,  30  Fed. 
ably  diminished  in  weight  or  undis-    Rep.  904. 

tinguishable  in  denomination,   is  a       '  See  Bishop  on  Contracts,  §  699. 
valid    tender.    Morgan    v.  Railroad       *  Memphis,  etc.  R  Ca  v.  Chastine, 
Co.,  53  N.  J.  L.  60,  55a  54  Miss.  50a 
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tract.  Passengers,  however,  who  are  carried  under  the  con- 
tract which,  as  has  been  seen,  is  always  implied  in  behalf  of 
those  who  are  being  lawfully  carried  in  public  conveyances, 
have  thrown  around  them  the  best  protection  which  the  law 
can  aiford,  in  the  high  degree  of  responsibility  for  care  and 
diligence  which  it  imposes  upon  the  carrier.  The  passenger 
and  the  carrier  may,  however,  always,  and  often  db,  enter  into 
an  express  contract,  and  this  is  commonly  evidenced  by  what  is 
denominated  a  passenger's  ticket,  which,  like  the  bill  of  lad- 
ing of  goods,  is  in  eilect  generally  both  a  receipt  and  a  con- 
tract, inasmuch  as  it  is  an  acknowledgment  of  the  receipt  of 
the  passenger's  fare,  and  the  obligation  to  carry  him  for  the 
purposes  and  upon  the  terms  specified ;  and  so  far  as  such 
tickets  contain  conditions  in  reference  to  the  baggage  of  the 
passenger,  as  they  sometimes  do,  there  is  no  distinction  be- 
tween them  and  the  ordinary  recefpts  for  goods  when  bailed 
for  carriage.' 

§  569.  Such  tickets  in  universal  use. —  Such  tickets  are  of 
universal  use  in  railroad  travel ;  and  the  fact  that  railway  car- 
riers of  passengers,  from  the  numbers  they  carry,  the  great 
rapidity  and  regularity  with  which  their  trains  must  be  run, 
the  constant  changes  which  are  taking  place  in  their  passen- 
gers at  every  station,  and  the  dispatch  with  which  all  the  de- 
tails of  the  business  of  such  trains  must  be  attended  to  whilst 
in  motion,  cannot  be  afforded  the  opportunity  to  collect  his 
fare  from  each  passenger  while  upon  their  trains,  has  made  it 
necessary  to  allow  to  such  companies,  in  the  matter  of  making 
and  enforcing  regulations  as  to  the  purchase  and  exhibition  of 
such  tickets,  when  required,  a  power  but  little  less  than  abso- 
lute. For  a  refusal  to  comply  with  all  reasonable  by-laws 
and  regulations  upon  this  subject,  such  carriers  have  the  un- 
doubted right  to  eject  the  passenger  from  their  cars;  and 
this  right  will  depend  only  upon  the  question  whether  such 
regulations  are  reasonable,  with  reference  to  all  the  circum- 
stances and  requirements  of  the  business  for  the  interest  of 
the  carrier,  and  to  the  convenience  and  accommodation  of  the 
public. 

'Fonescaw  Steamship  Co.,  — Mass.    Co.,  10  C.  B.  (N.  S.)  453.     See,  also, 
— ,  27  N.  E.  Rep.  6135 ;  Steers  v.  Steam-    post,  §  580. 
ship  Co.,  57  N.  Y.  1 ;  Wilton  v.  S.  Nav. 
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§  569a.  Duty  to  sell  tickets  to  those  applying  for  them.— 
Where  the  purchase  of  tickets  is  required,  as  it  may  be,  or 
where  they  are  put  on  sale  and  any  advantage  arises  from 
their  possession,  it  is  undoubtedly  the  duty  of  the  company  to 
furnish  them  without  discrimination  to  all  persons  applying 
for  them  Avho  are  ready  and  willing  to  pay  for  them  and  who 
are  entitled  to  be  accepted  as  passengers. 

Thus  it  was  held  that  while  a  railroad  company  is  under  no 
legal  obligation  to  sell  commutation  tickets,  yet  having  estab- 
lished commutation  rates  and  offered  such  tickets  to  the  pub- 
lic, it  could  not  without  just  reason  discriminate  against  a 
particular  individual  by  refusing  to  sell  them  to  him.  Per- 
formance of  the  duty  to  sell  was  enforced  by  ma/ndamus} 

§570.  Carrier  may  requvre  passengers  to  purchase  ticlcets 
and  exhibit  them  before  entering  trains. —  It  is  undoubtedly 
competent  for  a  railroad  company,  as  a  means  of  protection 
against  imposition  and  to  facilitate  the  transaction  of  its  busi- 
ness, to  require  passengers  to  procure  tickets  before  entering 
the  car,^  and  where  this  requirement  is  duly  made  known  and 
reasonable  opportunities  are  afforded  for  complying  with  it,' 
it  may  be  enforced  either  by  expulsion  from  the  train  regard- 
less of  a  tender  of  the  fare  in  money,*  or,  as  will  be  seen  in  the 

1  Atwater  v.  Eailroad  Co.,  48  N.  J.  tion  is  made  are  persons  of  small 
Ii.  55.  But  see  Spafford  v.  Railroad  means  intending  to  settle  in  the  north- 
Co.,  138  Mass.  326.  west  (Smith  v.  Eailroad  Ca,  1  Inter- 

A  railroad  company  which  sells  state  Com.  Eepi  208);   but  there  is 

mileage  tickets  must  sell  them  im-  nothing  illegal  in  making  a  rate  for 

partially  to  all  the  public  who  apply  emigrants  as  a  class,  and  refusing  to 

for  them.    Larrison  v.  Railway  Co.,  1  give  the  same  rate  to  others  to  whom 

Interstate  Com.  Rep.  147 ;  In  re  Pas-  different  accommodations   are  fur- 

senger  Tariffs,  2  id.  649.  nished.     Savery    v.  Railroad  Ca,  3 

A  discrimination  in  rates  in  favor  Intel-state  Com.  Rep.  388. 
of  a  special  class  of  passengers,  e.  g.,  ^ Cleveland,  etc.  R.  Ca  «.  Bartram 
commercial  travelers,  on  the  ground  11  Ohio  St  457. 
that   they    are   supposed  to   create  '  See  following  section, 
freight  traffic  for  the  road,  is  not  jus-  *  Reese  v.  Eailroad  Co.,  131  Penn. 
tifiable  (Larrison  v.  Railway  Co.,  1  St  422.    See,  also,  Lane  v.  Eailroad 
Interstate  Com.  Rep.  147) ;  nor  on  the  Co.,  5  Lea,  124 ;  Illinois  Cent  R  Ca 
ground  that   thereby   the   carrier's  v.  Nelson,  59  IlL  110 ;  Jones  v.  Bail- 
present   or  future  business  will  be  way  Co.,  17  Ma  App.  158:  Indian- 
thereby  stimulated ;  or  the  settlement  apolis,  etc.  E.  Co.  v.  Kennedy,  77  Ind. 
of  the  country  promoted;   or  that  507;  Falkner  u  Railway  Ca,  55  Ind. 
those  in  whose  favor  the  discrimina-  369 ;  Toledo,  etc.  E'y  Ca  v.  Wright, 
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[§  570. 


following  section,  by  requiring  the  payment  of  a  larger  fare 
upon  the  train  than  that  for  which  the  ticket  might  have  heen 
procured,' 

So  it  is  hgld  to  be  a  reasonable  regulation  to  require  passen- 
gers to  exhibit  their  tickets  (to  a  gate-keeper  and  have  them 
punched  before  entering  the  train,  and  the  company  may  en- 
force such  a  regulation  or  prevent  its  violation  by  the  use  of 
such  reasonable  force  as  is  necessary  to  that  end.' 


68  Ind.  586 ;  Lake  Shore  E'y  Co.  v. 
Greenwood,  79  Penn.  St.  373;  Poole 
V.  Railroad  Co.,  16  Ore.  361 ;  Reese  v. 
Perm.  Co.,  131  Penn.  St.  423 ;  Swan  v. 
Railroad  Co.,  133  Mass.  116;  Hoff- 
baaer  u  Railroad  Co.,  53  Iowa,  343. 

In  the  first  edition  of  this  work  the 
learned  author  expressed  the  follow- 
ing opinion  in  the  text  of  this  section : 
"If,  however,  in  disregard  or  igno- 
rance of  such  regulation  (that  passen- 
gers shall  procure  tickets  as  a  condi- 
tion of  the  right  to  enter  the  cars), 
one  who  desired  to  be  carried,  with- 
out any  fraudulent  intent  to  impose 
upon  the  carrier,  should  obtain  en- 
trance into  a  car,  he  could  not  be 
treated  as  a  trespasser,  and  would  be 
entitled  to  the  rights  of  a  passenger; 
and,  not  being  there  with  any  dis- 
honest or  unlawful  purpose,  if  ready 
and  willing  to  pay  the  price  of  his 
caiTiage  when  demanded,  he  could 
not  be  ejected  for  his  previous  lion- 
compliance  with  the  regulation,  but 
might  demand  his  carriage  to  his  in- 
tended destination  upon  an  offer  to 
pay  according  to  the  earner's  rates. 
However  reasonable  such  a  condition 
might  be  as  a  regulation  for  the  con- 
venience of  the  carrier,  a  failure  to 
comply  with  it  before  the  inception 
of  the  journey  could  not  be  consid- 
ered as  a  reasonable  groimd  for 
ejecting  the  passenger  after  it  had 
commenced." 

This  language  is  approved  inEail- 
road  Ca  v.  iaarrett,  8  Lea,  438. 


The  statement  of  the  present  text 
seems,  however,  to  be  sustained  by 
the  authorities.  Most  of  the  cases 
were  cases  where  freight  trains  were 
in  question,  but  in  the  Reese  Case  the 
rule  is  said  to  apply  as  well  to  passen- 
ger trains. 

1  See  the  following  section. 

^Dickerman  v.  Union  Depot  Co., 
44  Minn.  433.  Said  Gilfillan,  C.  J. : 
"No  claim  is  made,  and  none  could 
well  be  made,  against  the  reasonable- 
ness of  the  rules  of  the  defendant  re- 
quiring persons  passing  through  the 
gates  for  the  purpose  of  taking  trains 
to  exhibit  their  tickets  to  the  gate- 
keeper and  have  them  punched  by 
him,  and  providing  that  no  passen- 
ger shall  be  allowed  to  pass  out  of 
any  gate  after  the  train  indicated 
by  his  ticket  has  started,  or  to  board 
any  train  while  in  motion.  Such 
or  similar  rules  would  seem  abso- 
lutely necessary  to  preserve  to  the  de- 
fendant control  of  its  grounds,  and 
to  enable  it  to  receive  and  discharge 
passengers  with  order,  and  to  the 
safety,  comfort  and  convenience  of 
the  passengers.  All  persons  having 
notice  of  such  rules,  and  a  reasonable 
opportunity  to  comply  with  them, 
are  bound  to  observe  them  in  order 
to  have  a  right  to  pass  through  the 
gates  or  to  take  a  train  at  defendant's 
dbpot ;  and  the  defendant  has  aright 
to  enforce  such  rules,  and  to  prevent 
their  violation,  and  to  use  such  force 
as  may  be  reasonably  necessary  to 
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§  511.  Scmie  siibject  —  Bequiring  higher  fa/re  when  paid  on 
train  —  Seasonable  facilities  for  procuring  ticket  must  le 
fu/mish6d. —  So  it  is  well  settled  that  a  regulation  or  by-law 
of  the  carrier  is  not  unreasonable  which  provides  that  when 
such  tickets  are  not  procured  before  the  commencement  of 
the  journey,  and  the  carrier  is  therefore  put  to  the  inconven- 
ience of  collecting  from  the  passenger  his  fare  during  its 
progress,  the  price  of  the  carriage  shall  be  more  than  would 
have  been  charged  for  the  ticket,  and  that  upon  the  refusal  of 
the  passenger  to  pay  the  higher  fare,  not  extortionate  in 
amount,'  he  shall  be  ejected.  And  if  adopted  in  good  faith, 
and  with  a  view  to  facilitate  the  business  of  the  carrier,  there 
can  be  certainly  nothing  unreasonable  or  unjust  in  such  rules, 
especially  in  the  case  of  railway  carriers.^ 

But  as  a  condition  precedent  to  the  existence  of  this  right 
of  expulsion  for  the  refusal  to  procure  a  ticket  or  to  pay  the 
higher  fare,  an  opportunity,  at  least  reasonable,'  and  such  as 


that  eud.    If  in  no  such  case  it  may 

use  force,  then  the  right  to  enforce 

the  rules  and  prevent  their  violation 

is  but  a  barren  right" 

..   1  White  V.  Railway  Co.,  36  W.  Va. 

800. 

2  Stephen  v.  Smith,  39  Vt  160 ;  Chi- 
cago, etc.  R  R  u.  Roberts,  40  111.  503 ; 
State  V.  Goold,  53  Me.  279 ;  Indian- 
apolis, eta  R  R  u  Rinard,  46  Ind. 
293 ;  Hilliard  v.  (Soold,  34  N.  H.  230 ; 
Pullman,  etc.  Co.  v.  Reed,  75  IlL  125, 
111.  Central  R  R  d.  Nelson,  59  id. 
110 ;  Toledo,  etc.  R  R  u  Patterson, 
63  id.  304 ;  Moore  v.  The  Railroad,  4 
Gray,  465 ;  Chicago,  eta  R.  R  d.  Her- 
ring, 57  lU.  59 ;  Reese  v.  Pennsylvania 
Co.,  131  Pa.  St  422;  Ci-ooker  v. 
Raihroad  Co.,  24  Conn.  249:  Swan 
V.  Railroad  Co.,  132  Mass.  116; 
State  V,  Chovin,  7  Iowa,  204;  Bu 
Laurans  v.  Railroad  Co.,  15  Minn.  49 ; 
State  V.  Hungerford,  39  Minn.  6; 
Chicago,  eta  R  Co.  v.  Parks,  18  IlL 
460;  Railroad  Co.  v.  Skillman,  89 
Ohio  St  457 ;  Forsee  v.  Railroad  Co., 
63  Miss.  67;  Wilsey  v.  Railroad  Ca, 


83  Ky.  511 ;  Bland  v.  Railroad  Co.,  55 
Cal.  .570 ;  Hofifbauer  v.  Railroad  Co., 
52  Iowa,  342 ;  McGowen  v.  Raihoad 
Co.,  41  La,  Ann.  732. 

3  This  reasonable  opportunity  in- 
cludes a  reasonably  convenient  place, 
open  and  attended  by  a  proper  agent, 
for  a  reasonable  time  previous  to  the 
departure  of  the  train,  to  enable  the 
passenger  to  procure  his  ticket  and 
enter  the  train.  State  v.  Hunger- 
ford,  89  Minn.  6. 

What  is  reasonable  depends,  in  this 
as  in  other  cases,  upon  the  circum- 
stances of  each  particular  case,  as 
upon  the  size  of  the  station,  the  num- 
ber of  trains  stopping  at  it,  the 
amount  of  business  done  there  and 
the  number  of  passengers  who 
Tisually  apply  for  tickets.  Thus,  at 
small  stations  where  there  is  but  one 
agent,  whose  duties  require  him  to 
be  out  on  the  platform  when  the 
train  arrives,  a  railroad  company  is 
not  bound  to  keep  its  ticket  oflSce 
open  and  attended  to  the  last  moment 
before  the  departure  of  the  train. 
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the  statute  requires  where  a  statute  exists,^  must  have  been 
afforded  by  the  carrier  to  the  passenger,  not  himself  in  fault,'^ 
to  provide  himself  with  the  required  ticket.  If,  therefore,  no 
office  be  kept  or  opened  at  the  proper  time,  nor  other  adequate 
facilities  be  provided  for  the  purpose  of  supplying  passengers 
Avith  them,  or  if  the  office  provided  for  the  purpose  be 
closed  before  the  time  fixed  by  law  or  by  a  rule  of  the 
carrier,  and  for  either  reason  the  passenger  has  been  unable 
to  obtain  a  ticket,  the  higher  rate  cannot  be  lawfully  de- 
manded.' And  if,  without  having  afforded  such  proper  facil- 
ities to  the  passenger,  the  carrier  should  exact  from  him  the 
additional  charge  for  carriage  without  a  ticket,  the  former 
may  sue  for  and  recover  the  amount  so  paid  above  the  estab- 
lished rate  when  a  ticket  is  purchased ;  and  if,  upon  his  refusal 
to  pay  it,  he  be  ejected,  when  he  is  ready  and  offers  to  pay 
his  fare  at  such  established  rate,  his  expulsion  will  be  illegal, 
and  he  may  recover  damages  for  the  trespass.* 


Everett  v.  Railway  Co.,  69  Iowa,  15. 
See,  also,  Chicago,  etc.  E'y  Co.  v. 
Biisbane,  24  IlL  App.  463. 

'  The  subject  is  regulated  by  statute 
in  many  states. 

2  Thus  a  passenger  cannot  com- 
plain if  he  does  not  get  to  the  station 
till  after  the  usual  time  for  the  de- 
parture of  the  train,  and  then  finds 
the  ticket  office  closed.  Swan  v.  Rail- 
road Co.,  132  Mass.  116;  St  Louis, 
eta  E.  Co.  V.  South,  43  HI.  176.  But 
the  rule  cannot  apply  where  the  car- 
rier has  wrongfully  refused  to  sell  a 
ticket  Indianapolis,  etc.  R'y  Co.  v. 
Einard,  46  Ind.  393. 

A  passenger  who  has  entered  the 
train  without  a  ticket  cannot  require 
that  the  train  shall  wait  at  a  station 
long  enough  to  enable  him  to  leave 
the  tram,  buy  a  ticket  and  return. 
Eastonu  Waters,  —  Tex.  — ^,16  S.W. 
Eep.  540. 

'Porter  v.  The  Railroad,  34  Barb. 
353;  DeLaurans  v.  The  Railroad,  15 
Minn.  49;  St  Louis,  etc.  E.  R  «. 


Myrtle,  51  Ind.  566 ;  Chicago,  etc.  R. 
E.  V.  Parks,  18  111.  460 ;  St  Louis,  etc. 
R.  E.  tt  Dalby,  19  id.  353 ;  Chicago, 
etc.  B.'R.v.  Flagg,  43  IlL  364;  Nellis 
V.  The  Railroad,  30  N.  Y.  505 ;  IlL 
Central  E.  R.  v.  Johnson,  67  IlL  313 ; 
Same  v.  Cunningham,  id.  316 ;  Poole 
V.  Railroad  Co.,  16  Oreg.  261 ;  Mis- 
souri Pac.  R'y  Co.  v.  McClanahan,  66 
Tex.  530;  Southern,  etc.  E'y  Co.  v. 
Hinsdale,  38  Kan.  507 ;  Brown .  v. 
Eailroad  Co.,  38  Kan.  634;  State 
V.  Hungerf ord,  39  Minn.  6 ;  Evei'ett 
V.  Railway  Co.,  69  Iowa,  15 ;  White  v. 
Eailway  Co.,  26  W.  Va.  800 ;  Hall  v. 
Eailway  Co.,  25  S.  C.  564. 

See,  under  Texas  statute,  Eddy  v. 
Eider,  79  Tex.  53,  15  S.  W.  Eep.  113. 

*Forsee  v.  Eailroad  Co.,  63  Miss. 
66 ;  Jeifereon,  etc.  E.  R  v.  Eogers,  38 
Ind.  1;  Chase  v.  The  Eailroad,  26 
N.  Y.  523 ;  Crocker  v.  The  Eailway 
Co.,  24  Conn.  249 ;  St  Louis,  eta  R 
R  V.  Myrtle,  51  Ind.  566 ;  Porter  v. 
The  Eaikoad,  84  Barb.  353. 
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§  572.  Same  subject —  Ticket  must  he  produced  when  catted 
for  —  Lost,  m,islaid  or  forgotten  tickets.—  A  regulation  by 
which  passengers  are  required  to  show  their  tickets  to  the 
conductor  of  the  train  whenever  called  upon  to  do  so,  and 
making  it  the  duty  of  such  conductor  to  remove  from  the 
train  all  passengers  who  refuse  to  do  so,  or  to  pay  their  fare, 
has  also  been  held  to  be  reasonable  and  proper,  being  neces- 
sary to  prevent  impositions  upon  the  carrier  by  making  one 
ticket  serve  as  a  passport  for  more  than  one  passenger.  And 
it  will  not  matter  that  the  conductor  may  know  that  the  pas- 
senger has  paid  for  a  ticket,  or  that  he  has  already  seen  it,  or 
that  it  has'  been  shown  to  him  more  than  once,  or  that  the 
passenger  may  offer  to  prove  that  he  has  it.  He  must  show 
it ;  otherwise  the  conductor  will  be  justified  in  expelling  him 
in  obedience  to  the  regulation.'  And  when  a  regulation  of 
this  kind  exists,  if  the  passenger  should  be  so  unfortunate  as 
to  lose  his  ticket,  he  may  be  required  to  pay  his  fare  again.* 
But  if  it  be  lost'  or  mislaid,  and  there  is  a  reasonable  ground 
for  expecting  that  it  may  be  found  during  the  journey,  a  rea- 
sonable time  must  be  given  to  find  it,'  but  if  he  fails  to  find  it 
within  a  reasonable  time  and  refuses  to  pay  his  fare  he  may 
be  ejected.*  And  so  if  he  has  been  so  forgetful  as  to  leave  his 
monthly  or  commutation  ticket  at  home,  although  it  may  be 
well  known  to  the  conductor  of  the  train  that  he  is  possessed 
of  such  a  ticket,  from  his  customary  use  of  it  in  going  and  re- 
turning upon  the  road,  his  fare  may  be  demanded,  and  he  may 
be  ejected  if  he  refuses  to  pay  it.' 

'  Hibbard  v.  The  Railroad,  15  N.  Y.  557 ;    International,  etc.    R.    Ca   v. 

455;  Beebe  v.  Ayres,  28  Barb.  275;  Wilkes,  68  Tex.  617 ;  Knowles  u  Eail- 

Stephen  v.  Smith,  29  Vt  160 ;  Chicago,  road  Co.,  102  N.  C.  59. 

etc.  R.  R  V.  Herring,  57  lU.  59 ;  Ripley  *  Louisville,  etc.  R.  Co.  v.  Maybin, 

'v.  The  Railroad,  31  N.  J.  Law,  388.  66  Miss.  83. 

2Standish  v.   The  S.   S.   Co.,    Ill  The  conductor  is  not   bound    to 

Mass.  512 ;  Jerome  v.  Smith  et  at,  48  search  a  -passenger's  pocket  to  find 

Vt   230 ;  Crawford  v.  Railroad  Co.,  the  ticket  which  the  passenger  in- 

26  Ohio  St.  580 ;  Atwater  u  Railroad  sists  he  has,  but  if  he  does  undertake 

Co.,  48  N.  J.  L.  55 ;  International,  eta  to  search  for  it,  he  should  do  so  in 

E.  Co.  V.  Wilkes,  68  Tex.  617 ;  Cres-  good  faith.    Louisville,  eta  R  Co.  v. 

son  V.  Railroad  Co.,  11  Phila.  597 ;  Fleming,  14  Lea,  128. 

Cooper  V.  Railway  Co.,  L.  R  4  Exch.  'Downs  v.  Railroad  Ca,  36  Coim. 

Div.  88.-  287. 

8  Maples  V.  Railroad  Co.,  38  Conn.  Where  a  passenger  has  left  his 
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§  573.  Same  ^uhject  —  Bight  to  requi/re  surrender  of  ticket. 
So  a  regulation  that,  when  the  ticket  of  the  passenger  is  de- 
manded in  exchange  for  a  check,  it  shall  be  surrendered  by 
the  passenger,  is  considered  reasonable ;  and  if  the  passenger 
refuse  to  surrender  his  ticket  when  thus  demanded,  he  may  be 
removed  from  the  train.^  But  the  passenger  cannot  be  re- 
quired to  give  up  his  ticket  unless  a  check,  or  some  other  evi- 
dence of  the  fact  that  he  has  paid  for  his  passage,  be  given  to 
Mm  in  its  stead.^  And  if  he  has  done  so,  and  if  the  same  con- 
ductor afterwards  demands  a  ticket  or  fare  of  him  again,  and 
ejects  him  for  a  failure  to  produce  either,'  or  if  another  con- 
ductor of  the  company,  taking  the  place  of  the  one  to  whom 
he  has  given  his  ticket,  and  not  informed  of  the  fact,  demand 
it  again  of  him,  and  put  him  off  after  being  told  by  the  pas- 
senger of  its  delivery  to  the  conductor  previously  in  charge  of 
the  train,  such  expulsion  will  be  unlawful,  and  he  may  sue  and 
recover  damages  from  the  company .'' 

§  574.  Sa/me  subject. —  While  the  second  conductor  in  such  a 
case  acts  in  the  performance  of  his  duty,  as  between  himself 
and  the  company,  in  putting  off  the  passenger  who  cannot 
show  his  ticket,  that  will  not  excuse  the  wrongful  act  of  the 
first  conductor  in  taking  from  the  passenger  his  ticket  without 
giving  Mm  in  return  some  evidence  of  his  right  to  travel 
upon  the  train,  and  the  company  will  be  liable  for  compensatory 
but  not  to  punitory  damages.'^  And  so  where  the  passenger 
had  paid  for  and  had  obtained,  as  he  supposed,  a  ticket  which 
entitled  him  to  his  passage  to  his  destination  and  which  he 
surrendered  to  the  conductor  without  receiving  a  check,  but 
which,  by  a  mistake  of  the  company's  agent  from  whom  it  was 
purchased,  only  entitled  him,  as  the  conductor  asserted,  to  be 
carried  to  a  point  short  of  such  destination,  and  after  he  had 

ticket  at  home  he  cannot  insist  on    69 ;  The  Northern,  etc.  E.  R  u  Page, 
riding  by  depositing  the  amount  of    22  Barb.  130. 

the  usual  fare  with  the  conductor  on  2  State  v.  Thompson,  20  N.  H.  250. 
condition  that  it  shall  be  returned  to  ^  Indianapolis,  etc.  R'y  Co.  v.  How- 
him  when  he  gets  his  ticket  Knowles  erton,  127  Ind.  236. 
V.  Eaihoaxi  Co.,  102  N.  C.  59.  See,  « Pittsburgh,  etc.  E.  R  w  Hennigh, 
also,  Atwater  v.  Railroad  Co.,  48  39  Ind.  509 ;  Palmer  v.  The  Eaih-oad, 
N-  J- 1*  55.  3  Rich.  S.  C.  (N.  S.)  380. 

'  Havens  v.  The  Railroad,  28  Conn.        5  Townsend   v.  The   Railroad,    56 

N.  Y.  295. 
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been  carried,  beyond  the  place  designated  in  the  ticket,  and 
before  reaching  that  to  which  he  had  really  contracted  and 
paid  to  be  carried,  he  was  ejected  because  the  ticket  did  not 
entitle  him  to  be  carried  further,  it  was  held  that  the  con- 
ductor had  performed  his  duty,  and  that  as  between  him  and 
the  passenger  the  ticket,  in  accordance  with  the  rule  which 
will  be  hereafter  noticed,  was  conclusive,  but  that  the  com- 
pany was  liable  to  him  for  a  breach  of  its  contract  to  carry 
occasioned  by  the  mistake  of  its  ticket  agent.' 

§  575.  In  absence  of  contract,  ticket  presumed  to  he  for  coiv- 
tinuous  trip — Stop-over  —  Limitation  as  to  time,  liotv  con- 
stnied.^— The  performance  of  the  contract  for  carriage  evi- 
denced by  the  ticket,  it  has  been  held,  must  be  demanded  by 
its  holder  as  an  entirety,  when  there  is  no  express  agreement 
upon  the  subject  on  the  ticket  or  with  the  agent  of  the  com- 
pany with  competent  authority  to  make  it.  If,  therefore,  by 
its  terms  the  ticket  is  for  a  passage  from  one  point  to  an- 
other, when  the  journey  has  been  once  commenced  it  must  be 
continued  without  intermission  until  the  destination  named 
in  the  ticket  has  been  reached;  and  the  passenger  cannot 
claim  the  right  to  stop  at  any  intermediate  place  and  continue 
his  trip  upon  a  subsequent  train  of  the  same  company  with 
the  same  ticket,'^  unless  the  carrier  has  failed  to  carry  him 

1  Frederick   v.    The    Eaih-oad,    37  State   v.  Overton,  4  Zab.  (24  N.  X 

Mich.   342.    And  see  in  support  of  Law),  485. 

these  eases,  post,  §  58Q/;  Bennett  v.  In  McClure  v.  Raih-oad  Co.,  34  Mi 
The  Raih-oad,  5  Hun,  599 ;  Downs  v.  582,  the  passenger  had  a  through 
The  Railroad,  36  Cionn.  287 ;  Chicago,  ticket,  which  he  surrendered  and  re- 
cto. R.  R.  V.  GrifiSn,  68  HI.  499 ;  Pull-  ceived  from  the  conductor  a  con- 
inan,  etc.  Co.  v.  Reed,  75  id.  125;  ductor's  check,  dated  that  day  and 
Shelton  v.  The  Railway,  29  OMo  St  stating  that  it  was  good  for  that  day 
214.  and 'train  only.  Wishing  to  stopover 

2Wilsey  v.  Raih-oad  Co.,  83   Ky.  at  a  certain  station,  he  went  into  the 

511 ;    Wyman   u    Railroad    Co.,   34  oflBce  and  asked  a  person  whom  he 

Minn.  210 ;  Stone  v.  Railway  Co.,  47  saw  standing   in   the   ticket  oflSce 

Iowa,  82 ;  Drew  v.  Railroad  Co.,  51  whether  he  could  stop  over  on  that 

Cal.  425;  Oil  Creek  R'y  v.  Clark,  73  check,  and  was  told  tliat  he  could; 

Penn.  St  231 ;  Cleveland,  etc.  R.  R.  that  the  check  was  good  until  taten 

V.  Bartram,  11  Ohio  St  457 ;  Hatten  up.    He  stopped,  and  afterwards  at- 

V.   Railroad    Co.,  39    Ohio   St   375;  tempted  to  resume  his  journey  on  the 

Churchill  u  The  Railroad,  67  111.  390 ;  check,    which  was   refused.     Held, 

McClure  v.  The  Railroad,  34  Md.  552 ;  that  he  was  not  entitled  to  do  so,  and 

Cheney  v.  The  Raib'oad,  11  Met  121 ;  that,  even  if  the  person  in  the  ticket 
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•with  that  reasonable  dispatch  which  he  had  a  right  to  de- 
mand.'   A  fortiori  is  this  true  where  the  ticket  expressly 


ofBce  (whose  identity  was  not  shown) 
were  the  ticket  agent,  he  would  have 
no  implied  authority  to  waive  the 
rule  of  a  continuous  passage.  To  the 
same  effect  is  Cheney  v.  EaUi-oad  Co., 
supra. 

The  conductor  of  one  train  cannot 
confer  authority  which*  must  be  rec- 
ognized by  the  conductor  of  another 
tiain  and  which  will  entitle  a  passen- 
ger to  stop  over  whose  ticket  does 
not  entitle  him  to  that  right.  Petrie 
V.  Railroad  Co.,  42  N.  J..L.  449. 

1  Wilsey  v.  Eailroad  Co.,  83  Ky.  511. 

In  this  case  appellant,  having  pur- 
chased a  ticket,  was  a  passenger  upon 
defendant's  ti'ain.  About  dark  the 
train  was  stopped  by  a  wreck  ahead 
of  it  Being  told  by  the  train  officials 
that  the  train  would  be  detained  sev- 
eral hours,  perhaps  all  night,  and  that 
tliey  could  not  say  when  it  would 
continue,  appellant,  who  was  sick,  in- 
formed the  conductor  of  the  fact  and 
asked  for  a  stop-over  check,  which 
was  refused.  Appellant  then  went 
to  a  hotel,  remained  all  night,  and 
next  morning  boarded  another  ti-ain 
to  continue  his  journey,  having  with 
him  the  check  given  him  by  the  other 
conductor.  The  second  conductor  re- 
fused to  recognize  this  check  or  ap- 
pellant's right  to  ride  and  ejected 
him,  and  this  action  was  for  the  ejec- 
tioa  The  court,  while  recognizing 
the  rule  in  regard  to  a  continuous 
tiip,  held  that,  the  company  having 
failed  to  carry  him  with  reasonable 
dispatch,  he  had  the  right  to  leave 
the  train  and  continue  his  journey  on 
another.  ' 

After  stating  the  general  rule,  the 
court  proceeds  to  say :  "  But,  on  the 
other  hand,  the  company  owes  duties 
to  the  pas,senger.  By  the  contract,  it 
undertakes  to  make  the  transit  cov- 


ered by  the  ticket  within  a  reason- 
able time ;  and  it  is  only  when  it  is 
doing  so  in  a  reasonable  manner  that 
the  passenger  has  no  right  to  leave 
the  train,  and  take  passage  upon  an- 
other under  the  original  contract.  To 
hold  that  he  cannot  under  any  cir- 
cumstances whatever  make  a  re-elec- 
tion of  ti-ains  would  give  to  the  car- 
rier an  unfair  advantage  in  the  per- 
formance of  th«  contract,  and  would 
be  an  unjust  discrimination  against 
the  public. 

"  Reason  dictates  that  for  good  cause 
a  passenger  may  leave  a  train  and 
have  his  baggage  delivered  and  em- 
bark upon  another.  The  peculiar  cir- 
cumstances of  this  case  say  so.  Here 
is  a  sick  passenger  upon  a  train,  which 
about  dark  is  stopped  upon  the  road 
by  a  wreck  ahead  of  it  and  upon  its 
own  road.  It  matters  not  whether 
the  wreck  resulted  from  the  com- 
pany's neglect  or  not  It  exists  and 
impedes  the  further  passage  of  the 
train,  and  prevents  the  'company  from 
complying  with  the  contract  as  it  has 
undertaken  to  do  within  a  reasonable 
time  and  in  a  reasonable  manner. 
The  passenger  is  informed  by  the 
train  offieiajs  that  the  delay  will  last 
several  hoiu-s ;  perhaps  all  night ;  that 
they  cannot  tell  when  it  will  go  on, 
and  they  fix  no  time  when  he  must 
be  present  and  ready  to  proceed.  Is 
he  in  such  a  case  required  to  remain 
upon  the  train  all  night  or  for  an  un- 
known time?  "We  think  not  Sup- 
pose the  particulajp  train  upon  which 
he  hap  embarked  was  by  some  acci- 
dent disabled  from  proceeding  ataU; 
would  he  not  be  entitled  to  take  a 
later  one  and  proceed  to  his  destina- 
tion without  the  payment  of  addi- 
tional fare?  The  delay  in  question 
could  not  be  considex'ed  an  ordinary 
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stipulates  that  the  journey  shall  be  continuous.^  Nor  can  such 
a  ticket  be  tendered  for  fare  where  the  passenger  has  volun- 
tarily taken  a  train  which  he  knows  does  not  go  as  far  as  his 
destination.^  'Not,  under  such  a  ticket,  can  a  passenger  who 
knows  that  the  train  will  not  stop  at  the  point  of  his  destina- 
tion insist  on  stopping  at  an  earlier  point  and  having  a  "  stop- 
over "  check  provided  him  upon  which  to  afterward  complete 
his  journey.' 

And  when  the  ticket  limits  the  time  within  which  it  must 
be  used  it  will  not  entitle  its  holder  to  a  passage  after  the  ex- 
piration of  that  time.  Tickets  frequently  provide  that  they 
shall  be  good  for  a  certain  number  of  days,  and  it  has  been 
often  held  in  such  cases  that  such  words  amount  to  a  condi- 
tion or  to  a  stipulation  between  the  carrier  and  the  holder 
that  if  they  are  not  used  within  a  specified  time  the  right  to 
be  carried  under  the  contract  is  lost,  and  all  obligation  under 
it  on  the  part  of  the  carrier  is  at  an  end.*  Such  limitations  as 
to  time  will  be  construed  most  strongly  against  the  carrier. 


one,  and  that  hence  the  passengers 
must  submit  to  it.  The  appellee  was 
not  bound  to  wait  all  night  In  the 
train,  or  from  7  o'clock  in  the  even- 
ing until  4  o'clock  the  next  morning 
for  the  train  to  proceed.  The  com- 
pany itself  having  first  failed  in  the 
performance  of  the  contract  vrithin 
a  reasonable  time,  reason,  a  fair  in- 
terpretation of  the  contract,  as  well 
as  public  policy,  require  a  different 
rule  in  such  cases  from  the  general 
one.  It  is  perhaps  impossible  to  lay 
down  one  which  will  apply  to  all  cases, 
as  each  one  must  necessarily  depend 
upon  its  own  peculiar  circumstances ; 
but  if,  from  accident  or  misfortune  or 
other  cause,  and  without  the  passen- 
ger's fault,  his  transit  be  interrupted, 
and  it  be  more  than  an  ordinary  delay, 
then  he  may  resume  his  journey  after- 
wards upon  a  different  train, .  and 
without  the  repayment  of  fare. 

•'  In  tlie  case  of  Dietrich  v.  Penn. 
Railroad  Co.,  71  Penn.  St.  432,  the 
circumstances  of  the  case  did  not  au- 


thorize the  court  to  so  hold  in  be- 
half of  the  plaintiff ;  but  the  com-t,  in 
delivering  the  opinion,  said:  'In 
adopting  the  language  of  the  learned 
chief  justice  of  New  Jersey,  we 
should  not  omit  to  guard  our  mean- 
ing by  saying  there  may  be  excep- 
tions where,  from  misfortune  or  ac- 
cident, without  his  fault,  the  transit 
of  a  passenger  be  interrupted,  and 
where  he  may  resume  his  jomney 
afterwards.' " 

1  Peti-ie  V.  Raib-oad  Co.,  47  N.  J.  L. 
447 ;  Walker  v.  Railway  Co.,  15  Mo. 
App.  333. 

2  Johnson  v.  Railroad  Co.,  63  Md. 
106. 

'  Trotlinger  v.  Raih-oad  Co.,  11  Lea, 
533. 

*  Wentz  V.  The  Railway,  5  Thomp. 
&  C.  556,  3  Hun,  341 ;  Bai-ker  v.  Cof- 
lin,  31  Barb.  556 ;  Boston,  eta  R  E. 
V.  Proctor,  1  Allen,  267 ;  Churchill  v. 
The  Railroad,  67  IlL  390 ;  Pennington 
V.  Railroad  Co.,  62  Md.  95. 
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Tims,  a  ticket  sold  on  the  6th  of  the  month,  to  be  used  within 
two  days  from  its  date,  may  be  used  at  any  time  before  mid- 
night on  the  8th ; '  and,  under  such  a  limitation,  it  is  enough 
if  the  journey  be  begun  within  the  time  limited,  though  it  be 
not  completed  until  after  the  time  has  expired.^  "When  the 
day  upon  which  the  ticket  expires  is  Sunday,  upon  which  no 
traias  are  run,  it  will  be  good  for  use  on  Monday.'  T^ere, 
hovyever,  the  time  has  expired  before  the  passenger  has  had 
an  opportunity  to  use  his  ticket,  though  through  the  negli- 
gence of  the  carrier,  the  passenger  is  not  entitled  to  ride  upon 
it,  but  should  pursue  his  remedy  against  the  carrier  for  the 
breach  of  the  contract.* 

§  576.  Sam^  subject — For  what  time  good. —  A  ticket  issued 
without  limitation  is  good  for  use  at  any  time  within  the 
period  prescribed  by  the  statute  of  limitation  for  similar  con- 
tracts.* But.  the  company  may  lawfully  limit  the  time  within 
which  the  ticket  shall  be  used."  Thus  where  the  ticket  is  in 
terms  "  good  for  this  date  only,"  it  is  not  good  for  any  subse- 
quent date.'.  And  where  "  good  for  one  seat,"  it  means  a  seat 
on  the  same  train  upon  which  the  holder  has  once  taken  pas- 
sage, and  not  upon  another  train  or  upon  different  stages  of 
the  same  journey.^  But  it  has  been  held  that  "  good  for  this 
trip  only  "  relates  to  the  time  of  using  the  ticket  and  not  to. 
its  date,  and  that  therefore  the  holder  may  retain  the  ticket 
ana  commence  his  journey  on  a  subsequent  day  to  its  date, 

■  Georgia  E.  Co.  v.  Bigelow,  68  Ga.  Shore,  etc.  E'y  Co.  v.  Pierce,  47  Mich. 

219.  377. 

''Good   if   passage    begun  before  ^xhe  state  legislature  may  enact 

midnight  of  last  day.    Evans  v.  Rail-  that  limitations  to  the  contrary  shall 

way  Co.,  11  Mo.  App.  463.    SuflScient  not  be  vaUd.  Dryden  v.  Railroad  Co., 

if  trip    begun    before     expiration.  60  Ma  513. 

Auerbaoh  v.  Railroad  Co.,  89  N.  Y.  «  Hill  v.  Railroad  Co.,  63  N.  Y.  101 ; 

281 ;  Lundy  v.  Railroad  Co.,  66  CaL  Elmore   v.    Sands,    54   N.    Y.    513 ; 

191.  Eawitzky   v.  Railroad   Co.,  40   La. 

'  Little  Rock,  etc.  E'y  Co.  v.  Dean,  Ann.  47 ;  Barker  v.  Coffin,  31  Barb, 

43  Ark.  529.  556. 

*  Pennsylvania  Co.  uHine,  41  Ohio  'Elmore  v.  Sands,  54  N.  Y.  513 

St  276,  citing  Shelton  v.  Railroad  Boice  v.  The  Railroad,  61  Barb.  611 

Co.,  29  Ohio  St.  314;  Townsend  v.  Shedd  v.  The  Railroad,  40  Vt   88 

Railroad  Co.,  56  N.  Y.  295 ;  Frederick  Cheney  v.  The  Railroad,  11  Met.  131. 

11.  Raiboad  Co.,  87  Mich.  342 ;  Lake  «  Dietrich  v.  The  Eaikoad,  71  Penn. 

St.  433. 
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Trot  that  having  once  commenced  it,  it  must  be  continuous, 
and  if  he  stop  over  upon  the  route,  he  cannot  afterwards  pro- 
ceed with  the  same  ticket.*  And  where  the  ticket  was  "good 
for  twenty  days,"  it  was  said  that  although  the  holder  might 
defer  using  it  until  the  time  was  about  to  expire,  yet  if  he 
commenced  his  trip  as  soon  as  he  obtained  the  ticket,  he  must 
continue  it  to  the  end  without  stopping,  and  that  if  he  stopped 
over  for  another  train,  he  would  forfeit  his  right  to  go  far- 
ther with  the  same  ticket,  although  the  twenty  days  had  not 
elapsed.* 

§  577.  Rule  different  in  case  of  coupon  ticTcets. —  A  well- 
recognized  distinction  exists,  however,  between  the  ordinary 
ticket  of  the  carrier,  which  binds  it  to  carry  from  point  to 
point  upon  its  own  road,  and  tickets  which  entitle  the  holder 
not  only  to  passage  over  the  line  of  the  company  issuing  them, 
but  also  over  other  connecting  Mnes  over  which  it  is  neces- 
sary for  him  to  pass  in  order  to  reach  his  destination,  and 
which  are  issued  in  what  is  called  the  coupon  form  and  are 
denominated  coupon  tickets.  When  the  carriage  contemplated 
is  confined  to  the  line  which  issues  the  ticket,  it  is  a  contract 
solely  with  that  line  to  carry  the  holder  according  to  its  terms, 
and  when  the  transportation  is  once  begun,  both  parties  are 
held  to  a  continuous  performance  until  it  is  completed  unless 
otherwise  agreed. 

§  578.  Coupon  ticJcet  does  not  usually  import  contract  of 
through  carriage. —  But  when  the  passenger  has  received  from 
the  carrier  a  number  of  such  coupon  tickets,  one  for  his  pas- 
sage over  the  route  of  the  first  and  others  as  passports  over 
the  lines  of  succeeding  carriers,  the  rule  applicable  to  com- 
mon carriers  of  goods,  by  which  a  through  bill  of  lading  and 
the  payment  of  through  freight  would  make  the  first  or 
contracting  carrier  responsible  for  their  safe  transportation 


•  Ker  V.  Finch,  34  Bai'b.  514  upon  which  the  judgment  below  was 

2  Hamilton  v.  The  R  R.,  51  N.  Y.  reversed. 
100.  A  statute  giving  longer  life  to  the 

The  law  was  thus  stated  by  Lott,  ticket  than  that  expressed  upon  its 

Ch.  C,  but  the  other  judges  declined  face  will  not  be  given  an  extraterri- 

to  express  their  opinions  upon  the  torial  eSect    Carpenter  v.  Railway 

point,  it  being  unnecessary  to  do  so,  Co.,  73  Me.  388 ;  Boston,  etc.  E.  Co.  v. 

there  being  error  upon  another  point,  Trafton,  151  Mass.  339. 
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throughout  their  whole  route  to  destination,  does  not  applj, 
and  such  tickets  are  held  not  to  import  a  contract  on  the  part 
of  the  first  carrier,  from  -whom  they  are  received,  to  be  respon- 
sible for  the  carriage  of  the  passenger  'beyond  its  own  line. 
In  such  oases  the  first  carrier  is  considered  rather  in  the  light 
of  an  agent  for  the  succeeding  carriers  than  as  undertaking 
for  their  faithful  discharge  of  their  duty,  and  the  coupons  as 
in  the  nature  of  separate  tickets  on  behalf  of  the  successive 
.carriers,  and  binding  upon  them  in  the  same  manner  as  if  is- 
sued by  themselves/  And  the  same  rule  of  oonstl-uotion  is 
.applied  when  the  question  is  as  to  responsibility  for  the  loss 
of  the  passenger's  baggage,  the  carriage  of  which  is  regarded 
as  a  mere  incident  of  the  carriage  of  the  passenger.^  And  con- 
sequently it  has  been  held  that,  in  the  absence  of  an  express 
contract  for  through  transportation,  or  circumstances  from 
which  it  will  be  implied,  the  holder  of  such  coupon  tickets  is 
not  bound  to  pursue  his  journey  without  intermission  when  it 
has  been  once  begun,  as  in  the  case  of  a  passenger  whose  trip 
is  confined  to'  the  route  of  a  single  carrier,  but  may,  at  the 
end  of  each  of  its  stages  represented  by  such  tickets,  tempo- 
rarily discontinue  his  passage  without  losing  his  right  to  re- 
sume it  within  a  reasonable  time.' 

'Young  ».  Eailroad  Co.,  115  Penn.        In  Auerbach  v.  Railroad  Co.,  89 

St.  113 ;  Auerbach  v.  Eaih-oad  Co.,  89  N.  Y.  381,  it  appeared  that  plaintiff, 

N.  Y.  381 ;  Kerrigan  v.  Eailroad  Co.,  at  St  Louis,  had  purchased  a  coupon 

SI  CaL  248;  Pennsylvania  E.  Co.  v.  ticket  over  several  lines  to  New  York. 

Connell,  113  111.  395;  Hartan  «.  Eail-  It  was   "good  for  one    continuous 

road  Co.,  114  Mass.  44 ;  Pennsylvania  passage,"  and  was  to  be  used  on  or 

E.  Co.  V.  Soharzenberger,  45  PetiTi.  before  September  26.    Leaving   St. 

St   208;    Atchison,    etc.   E.    Co.    v.  Louis  on  the  day  of  its  purchase, 

Uoaoh,  35  Kans.  740 ;  Baltimore,  etc.  plaintiff  went  over  one  line  to  Cin- 

E.  Co.  V.  Campbell,  36  Ohio  St.  647.  cinnati,  where  he  stayed  one  day ; 

2  Knight  V.  The  Railroad,  56  Me.  thence  he  went  over  another  line  to 

334;  Hartan  v.  The  Railroad,  114  Cleveland,  where  he  stayed  a  few 
Mass.  44 ;  Kesslet  v.  The  Eailroad,  7 .  hours ;  thence  upon  another  coupon 

Laos.  63 ;  Hood  *.  The  Railroad,  23  he  went  to  Buffalo,  where  he  arrived 

Conn.  1 ;  Elmore  v.  The  EaUroad,  33  on  the  24th  and  stayed  one  day,  hav- 

id.  457 ;  Ellsworth  v.  Tartt,  26  Ala.  ing  then  left  one  coupon  which  en- 

738;  Sprague  v.  Smith,  29  Vt.  431;  titled  him  to  a  ride  over  defendant's 

Nashville,  etc.  E.  E.  v.  Sprayberry,  9  road  from  Buffalo    to    New  York. 

Heisk.  852 ;  ante,  §  153,  n.  Being  desirous  of  stopping  at  Eoches- 

'  Brooke  l>.  The  EaUway,  15  Mich,  ter,  he  purchased  a  separate  ticket  to 

■332;  Little  Eock,  etc.  E'y  Co.  v.  Dean,  that  place  and  went  there  on  the 

43  Ark.  529.  35th.    On  the  afternoon  of  the  26th 
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§579.  Samie  subject — But  contract  for  through  ca/rriage 
may  he  so  made. —  There  is,  however,  nothing  in  the  employ- 
ment of  such  tickets  inconsistent  with  the  idea  of  a  contract 
for  through  transportation  by  the  first  carrier  which  will  make 
him  the  responsible  party  to  the  passenger  for  aU  injuries  or 
losses  throughout  the  entire  journey.  It  may  therefore  be 
shown  that  there  was  such  a  contract,  notwithstanding  the 
acceptance  of  such  tickets,  and  that  the  tickets  were  delivered 
in  pursuance  of  the  contract ;  and  whether  or  not  there  was 
such  a  contract  must,  in  every  case  of  the  kind,  depend  upon 
the  facts.  In  Quimby  v.  Vanderbilt,'  the  evidence  was  posi- 
tive of  a  verbal  contract  by  the  defendant  to  carry  the  plaint- 
iif  from  ISTew  York  to  San  Francisco,  and  there  were  various 
facts  and  circumstances  besides,  tending  to  prove  that  the  con- 
tract was  entire  on  his  part ;  and  although  the  plaintifE  had 
accepted  separate  tickets  for  different  parts  of  the  route,  parol 
evidence  of  the  real  contract  was  held  to  be  admissible. 
"  They "  (the  tickets),  said  Denio,  J.,  "  are  quite  consistent 
with  a  more  special  bargain.  .  .  ,  "We  do  not  say  that  the 
receiving  of  separate  tickets  for  the  different  lines  is  not  evi- 
dence of  some  weight  upon  the  question  whether  the  contract 
was  entire,  but  we  hold  that  it  does  not  come  within  the  rule 
which  excludes  parol  testimony  respecting  a  contract  which 
has  been  reduced  to  writing."  But  if  nothing  more  be  shown 
than  the  sale  of  the  tickets,  it  will  be  presumed  that  nothing 
further  was  contemplated  than  that  the  carrier  should  be  re- 
sponsible for  his  own  route  alono.^  And  while  proof  of  the 
fact  that  the  passage  money  was  paid  for  the  whole  trip,  and 
was,  by  an  agreement  between  them,  to  be  divided  among  the 
carriers  upon  the  different  routes  in  a  specified  manner,  would 
not  establish  such  a  partnership  arrangement  as  would  make 

he  entered  defendant's  train  atRoch-  to  begin  his  journey  on  defendant's 
ester  for  passage  to  New  York,  and  road  at  any  point  between  Buffalo 
tendered  his  ticket,  which  was  duly  and  New  York,  and  that,  having 
accepted,  and  he  rode  upon  it  untU  begun  to  use  it  before  the  expiration 
the  afternoon  of  the  27th,  when  a  of  the  time,  he  could  lawfully  corn- 
new  conductor  refused  to  honor  it  plete  his  journey  upon  it 
because  it  had  run  out,  demanding  1 17  N.  Y.  306. 
the  payment  of  fare  and  ejecting  *Milnor  v.  The  Railroad,  58  N.  Y. 
plaintiflf.  The  com-t  held  the  ejection  363 ;  Kessler  v.  The  Railroad,  61  id- 
wrongful  ;  that  plaintiflf  had  a  right  538. 
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them  jointly  or  separately  liable  for  the  negligence  of  each 
other,  yet  if  it  could  be  shown  that  the  agreement  was  to 
divide  the  net  profits  instead  of  gross  receipts,  the  rule  would 
be  different.'  And  if  it  should  appear  that  the  contract  with 
the  carrier  was  for  through  transportation,  and  that  the  suc- 
ceeding carriers  apted  in  its  accomplishment  merely  as  agents, 
the  contract  would  be  construed  as  entire,  and  the  passenger, 
having  once  commenced  the  journey,  would  be  obliged  to 
continue  it  without  intermission. 

§  580.  If  ticlcet  does  not  express  the  entire  contract,  it  may 
le  shown  iy  other  proof. —  Passenger  tickets  do  not  generally 
set  out  the  full  contract  between  the  parties,  and  are  for  the 
most  part  mere  memoranda,  iniporting  a  contract  on  the  part 
of  the  carrier  to  carry  the  passenger  from  one  given  point  to 
another,  in  the  manner  in  which  the  holders  of  such  tickets 
are  usually  carried.  As  is  said  in  one  case,  the  real  contract 
between  the  carrier  and  the  passenger  is  usually  made  before 
the  ticket  is  delivered,  and  where  it  does  not  purport  to  be 
the  complete  agreement  between  the  carrier  and  the  passen- 
ger, it  has  been  held  that  suppletory  evidence  is  competent  to 
show  what  was  the  real  contract  indicated  by  the  ticket.^  In 
this  incomplete  form  the  tickets  are  no  more  than  the  tokens 
or  checks  which  the  bailor  may  take  from  the  common  carrier 
as  evidence  of  his  receipt  of  goods  for  the  purpose  of  being 
carried,  and  which  would  not  be  held  to  preclude  the  bailor 
from  showing  a  special  contract  with  the  carrier  as  to  the 
terms  upon  which  they  had  been  accepted. 

Notwithstanding  this,  however,  the  ticket  accepted  by  the 
passenger  must  usually,  as  will  be  seen,  be  treated  as  conclu- 
sive evidence  of  the  passenger's  rights,  as  between  the  passen- 
ger and  the  conductor,  leaving  the  passenger  to  his  action 
against  the  carrier  if  he  has  not  been  given  such  a  ticket  as 
his  contract  called  for.'  But  when  the  passenger  has  bought 
and  been  given  a  ticket  unlimited  upon  its  face,  evidence  of 

•  Ante,  §  158  et  seq.  46  N.  H.  213 ;  Rawson  v.  The  Eail- 

2  Northern  R.  R.  Co.  v.  Page,  32  road,  48  N.  Y.  212;  Elmore  v.  Sands, 

Barb.  130;  Barker  v.  Coflin,  31  id.  54  id.  512;  Crosby  v.  Railroad  Co.,  69 

556;  Ncvins  v.  The  Bay  State  Co.,  4  Me.  418 ;  Bumham  v.  Railroad  Co.,  63 

Bosw.  325 ;  Brown  v.  The  Railroad,  11  Me.  298. 

Gush.  97;  Johnson  v.  The  Railroad,  ^  See  post,  %  580J. 
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rules  or  regulations  of  the  carrier  tending  to  defeat  the  ap- 
parent right  conferred  by  the  ticket  is  not  admissible  if  the 
passenger  was  not  informed  of  them.^  Neither  can  he  be 
bound,  by  accepting  it,  by  limitations  or  conditions  printed 
upon  the  back  of  the  ticket,  which  he  did  not  see  or  know  of, 
and  to  which  his  attention  was  not  called  at  the  time  he  ac- 
cepted it.^  On  the  other  hand,  when  such  tickets  profess  to 
set  out  or  to  contain  the  terras  of  a  special  contract  between 
the  carrier  and  the  passenger,  as  they  frequently  do,  there  is 
no  reason  why  they  should  noit  be  held  as  conclusive  upon  the 
passenger  as  bills  of  lading  or  the  receipts  of  the  common 
carrier  are  upon  the  bailor  of  goods.'    Hence, — 

§  580a.  Passenger  is  hound  iy  terms  of  ticket  contract. — 
Where  the  passenger  has  entered  into  a  special  contract  with 
the  carrier,  evidenced  by  his  ticket,  he  is  entitled  only  to  those 
rights  which  the  ticket  confers  and  is  bound  to  perform  the 
obligations  which  the  ticket  imposes  upon  him.* 

§  5805.  Same suiject — Bound-trip  ticJcet  requiring  identifica- 
tion.—  Thus  where,  in  consideration  of  a  reduced  rate,  a 
"  round-trip  "  ticket  is  sold  by  which  the  passenger  is  to  be 
conveyed  to  the  point  of  destination  and  back,  and  the  terms 
of  the  contract  are  that  the  ticket  shall  be  good  for  the  re- 
turn trip  only  upon  condition  that  the  passenger  will  pre- 
sent himself  to  the  ticket  agent  a%  the  point  of  destination, 
identify  himself  as  the  original  purchaser  and  procure  the 
ticket  to  be  there  stamped,  or  shall  comply  with  other  similar 
requirements,'  the  validity  of  the  ticket  for  the  return  pas- 
sage depends  upon  his  compliance  with  the  contract,  and  in 
case  he  fails  to  comply  he  may  be  refused  carriage  and  ejected 

1  Pennsylvania  R  Co.  v.  Spicker,  *  Dunlap  v.  Railroad  Co.,  35  Minn. 
105  Penn.  St  142 ;  Mai-oney  v.  Rail-  203 ;  Pennington  u  Railroad  Ca,  63 
way  Co.,  106  Mass.  153.  Md.  95 ;  Hill  v.  Railroad  Ca,  63  N.  Y. 

2  Brown  v.  Railroad  Co.,  11  Cush.  101 ;  Ijllis  v.  Railway  Co.,  64  Mo. 
97 ;  Malone  v.  Railroad  Ca,  12  Gray,  464 ;  Downs  v.  Railroad  Co.,  36  Conn. 
388 ;  Hendei-son  v.  Stevenson,  L.  R.  2  287 ;  Sherruan  v.  Railway  Ca,  40 
H.  L.  Sa  470 ;  Quimby  u  Vanderbilt,  Iowa,  45 ;  Powell  v.  Railroad  Ca,  25 
f.1  N.  Y.  306.  Ohio  St  70 ;  Fonesca  v.  Steamship 

8  Fonesca  v.  Steamship  Ca,  —  Mass.    Co.,  —  Mass.  — ,  37  N.  E.  Rep  665. 
— ,  27  N.  E.   Rep.  665.    See  post,       ^As,  to  exchange  his  ticket  for  a 
§  581.  return  check.    Howard  v.  Ralh'oad 

Ca,  61  Miss.  194. 
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from  the  car.'  It  is  an  implied  condition  of  such  contracts, 
however,  that  there  will  be  an  agent  at  the  point  of  destina- 
tion to  whom  the  passenger  may  tender  performance  of  his 
part  of  the  contract  and  that  reasonable  facilities  will  be  fur- 


iMosher  v.  RaUroad  Co.,  127  U.  S. 
890;  Boylan  v.  Railroad  Co.,  132  U.  S. 
146 ;  Moses  v.  Railroad  Co.,  73  Oa. 
356;  Betheau  Railroad  Co., '26  S.  C. 
91 ;  Edwards  v.  Railway  Co,,  81  Mioh. 
364 ;  Cloud  v.  Railway  Co.,  14  Mo.  Ap. 
136. 

In  Edwards  v.  Railway  Co.,  supra, 
the  plaintiff,  Mr.  Edwards,  had  pur- 
chased a  round-trip  ticket  from  Lan- 
sing to  Chicago,  sold  at  a  reduced 
rate,  upon  the  condition  —  printed 
on  its  face  and  signed  by  plaintiff  — 
that  it  should  not  be  good  for  return 
I)assage  unless  he  identified  himself 
to  the  ticket  agent  at  Chicago,  pro- 
cured his  stamp  upon  the  ticket  and 
himself  signed  it  When  he  was 
ready  to  return  he  went  to  the  depot, 
passed  through  a  gateway  designed 
for  suburban  trains,  climbed  over 
the  platform  of  cars  and  crossed  va- 
rious tracks  until  he  came  to  the  train 
which  he  desired  to  take.  He  made 
no  attempt  to  comply  with  the  con- 
dition of  the  ticket,  and  if  he  had 
waited  until  admitted  through  the 
proper  gate  to  take  the  train  the  de- 
ficiency would  have  been  detected  by 
the  gate-keeper  and  he  would  not 
have  been  admitted.  Upon  present- 
ing the  ticket  to  the  conductor  the 
latter  refused  to  accept  it,  for  the  rea- 
son that  it  had  not  been  stamped  and 
signed  as  required,  and  informed 
the  plaintiflE  that  he  must  get  off  at 
the  Twenty-second  Street  station, 
when  he  could  go  back  and  get  it 
stamped.  Mr.  Edwards  declined  to 
get  off,  and  the  conductor  told  him 
that  he  must  get  off  at  that  station  or 
he  would  have  to  put  him  off.  The 
train  stopped  at  that  station,  but  Mr. 
Edwards  did  not  get  off.    After  pass- 


ing the  station  the  conductor  found 
him  upon  the  train  and  told  Mm 
again  that  the  ticket  was  worthless, 
and  that  if  he  insisted  upon  i-iding 
on  that  train  he  would  have  to  pay 
his  fare  to  Elkhart,  which  was  his 
run,  and  he  would  give  him  a  receipt 
for  it,  so  he  could  show  it  to  the  com- 
pany and  settle  the  matter  with  them ; 
and  Edwards  said  he  would  pay  his 
fare,  as  the  conductor  testified.  That 
he  then  made  out  a  receipt,  and 
when  he  presented  it  to  Edwards,  he 
then  inquired  if  he  would  have  to  go 
through  with  the  same  thing  with 
the  next  conductor,  and  was  told  he 
vrould.  He  then  said  he  would  not 
pay;  that  he  had  already  paid  his 
fare,  and  was  going  to  ride  home  on 
the  ticket.  He  explained  to  the  con- 
ductor who  he  was  and  where  he 
lived,  and  refen-ed  him  to  three  or 
four  citizens  of  Lansing  then  sitting 
near  in  the  car,  who  would  identify 
him,  and  offered  to  pay  the  expense 
of  a  telegram  to  the  agent  at  Lan- 
sing to  verify  the  sale  of  the  ticket 
to  him.  The  conductor  told  him  he 
was  acting  under  rules  of  the  com- 
pany, which  required  him  to  refuse 
tickets  which  were  not  stamped  and 
dated  by  the  agent  in  Chicago,  as  re- 
quired by  the  conditions  of  the  ticket, 
and  that  unless  he  paid  his  fare  he 
would  put  him  off.  Mr.  Edwards 
denied  that  he  offered  to  pay  his  fare 
if  he  was  given  a  receipt,  but  said  the 
conductor  offered  to  give  him  a  re- 
ceipt if  he  would  pay  his  fare.  After 
they  had  got  about  twenty-five  mUes 
out,  the  conductor  asked  to  see  the 
ticket.  Edwards  handed  it  to  him, 
and  he  put  it  in  his  pocket  and  told 
him,  "When  you  pay  your  fare  I 
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nished  him  for  that  purpose;  and  if  this  condition  is  not  per- 
formed by  the  carrier,  whereby  the  passenger  is  rendered  un- 
able to  comply  and  is  therefore  denied  the  rights  of  a  passenger 
under  his  ticket,  he  may  recover  damages  for  the  injury  sus- 


■will  give  you  your  ticket  and  re- 
ceipt" At  the  same  time  he  ex- 
plained to  him  that  if  he  would  pay 
his  fare  and  take  a  receipt  for  it, 
when  he  got  to  Lansing  and  pre- 
sented the  receipt  and  ticket  to  the 
agent,  his  money  would  be  refunded, 
and  that  if  he  did  not  pay  his  fare  he 
would  be  put  off  at  Elkhart  He  re- 
fused to  pay  and  was  put  off  at  Elk- 
hart His  ticket  was  handed  back 
to  him  before  he  was  put  off.  He 
brought  this  acti6n,  in  trespass  on  the 
case,  to  recover  his  damages  for  be- 
ing forcibly  ejected  from  the  train. 
The  trial  judge  held  that  he  could 
not  recover,  and  he  appealed. 

It  was  claimed  by  counsel  for 
•plaintiff  that  the  condition  requiring 
the  ticket  to  be  stamped  at  Chicago 
was  an  immaterial  condition,  so  long 
as  the  plaintiff  had,  to  the  certain 
knowledge  of  the  conductor,  taken 
passage  at  Chicago;  that  plaintiff 
was  in  a  situation  to,  and  offered  to, 
identify  himself  as  the  proper  per- 
son,—  as  the  pm-chaser  of  the  ticket ; 
that  the  question  of  identity  was,  by 
the  ticket  itself,  to  be  finally  decided 
by  the  conductor ;  that  the  peculiar 
cu-cumstances,  including  the  terms 
of  the  ticket  contract  distinguished 
this  case  from  all  those  cases  in 
wliich  the  reasonableness  of  condi- 
tions in  tickets,  limiting  the  use  of 
them,  have  been  passed  upon  by 
the  courts.  These  distinctions  were 
pointed  out  by  counsel  for  plaintiff 
as  follows :  "  First.  But  one  ques- 
tion arose,  or  could  possibly  have 
arisen,  concerning  his  right  to  ride 
upon  the  ticket  That  question,  ad- 
dressed to  the  conductor,  was :     '  Is 


this  man  who  presents  this  ticket  to 
me  the  person  who  bought  it  and 
owns  it  and  is  entitled  to  ride  upon 
it?'  Second.  That,  taking  the  con- 
dition, or  aU  the  conditions,  of  the 
ticket  together,  they  give  to  the  con- 
ductor the  right  and  power  to  pass 
finally  upon  this  question ;  to  answer 
it  for  the  company ;  to  determine  the 
fact  Third.  This  power  or  right 
being  one  provided  in 'the  contract 
itself,  and  for  the  benefit  of  the  com- 
pany, and  it  imposing  a  duty  and 
obligation  upon  the  passenger  which 
he  must  discharge  upon  request  to 
the  company,  also  imposes  a  duty 
upon  the  company,  its  oflScers  and 
agents." 

"  Unquestionably,"  said  Champlin, 
J.,  "parties  capable  of  contracting 
may  enter  into  such  agreements  as 
they  choase ;  and,  if  they  rest  upon  a 
sufficient  consideration,  and  are  not 
void  for  illegality,  nor  as  being  against 
public  policy,  they  are  binding  upon 
them.  The  contract  of  carriage  in 
this  case,  including  the  conditions, 
was  a  valid  and  binding  agreement 
The  conditions  were  reasonable,  and 
rested  upon  a  sufficient  consideration, 
namely,  the  reduced  rate  of  fare. 
Ordinarily  a  pei^son  going  by  rail 
from  Lansing  to  Chicago  would  be 
required  to  purchase  a  ticket  at  the 
point  of  starting,  and  upon  returning 
he  would  be  required  to  purchase  a 
ticket,  from  the  agent  in  Chicago, 
from  that  place  to  Lansing.  Under 
the  conditions  of  this  ticket,  he  is  re- 
quired to  do  no  more  than  call  upon 
the  agent  there  to  secure  his  passage 
from  Chicago  to  Lansing  in  accord- 
ance with  the  conditions.    There  is 
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tained  through  this  breach  of  the  contract.'  The  action,  how- 
ever, in  accordance  with  the  rule,  that  in  the  absence  of  express 
terms  these  coupon  tickets  will  not  be  deemed  contracts  for 


nothing  unreasonable  or  annoying  in 
this  requirement.  The  trouble  to  the 
passenger  is  no  more  than  would  or- 
dinarily occur,  except  the  signing  of 
his  name,  and,  if  required,  to  identify 
himself,,  which  he  has  received  the 
consideration  for  in  the  reduced  rate 
of  fare.  His  contract  with  the  com- 
pany was  that  they  would  transport 
him  from  Chicago  to  Lansing  upon 
condition  that  he  would  present  his 
ticket  to  the  agent  at  Chicago,  sign 
his  name  in  compliance  with  the  con- 
ti-act  upon  the  back  of  the  ticket,  and 
have  it  dated  and  stamped  upon  the 
back  by  the  ticket  agent.  This  part 
of  his  contract  he  did  not  comply 
with.  Ip  was  a  condition  precedent 
to  his  right  to  be  carried  from  Chi- 
cago to  Lansing  upon  that  ticket. 
The  unstamped  ticket  gave  him  no 
right  to  a  return  passage ;  and,  he  ab- 
solutely refusing  to  pay  his  fare, 
there  was  no  contract  in  force  be- 
tween the  plaintiff  and  defendant 
company  to  carry  him  upon  its  cars. 
Under  such  circumstances  they  had 
a  right  to  eject  him  from  its  cars. 
The  company  had  bi-oken  no  contract, 
and  were  not  in  fault,  but  were  ready 
to  fulfill  then-  contract  according  to 
its  terms  and  conditions.  This  being 
so,  it  is  difficult  to  see  how  their 
ejecting  him  from  the  cars,  where  he 
had  no  right  to  be,  can  be  treated  as 
a  tort;  they  having  used  no  more 
force  than  was  necessary  to  accom- 
plish the  purpose.  To  hold  them  liable 
would  be  to  hold  them  responsible  to 
plaintiff  for  the  consequences  of  his 
own  neglect  and  failure  to  comply 
with  the  contract  upon  his  part.  This 
would  be  neither  reasonable  nor  just. 


The  distinctions  which  the  plaintiff's 
counsel  seeks  to  make,  above  stated, 
are  not  warranted  by  the  contract 
The  plaintiff's  right  to  ride  on  that 
ticket  from  Chicago  to  Lansing  did 
not  depend  upon  his  being  the  iden- 
tical person  who  purchased  the 
ticket,  but  upon  his  compliance  with 
the  condition  precedent  of  having 
it  stamped  and  dated,  and  signing 
his  name.  He  is  not  entitled  to 
ride  upon  it  on  his  return  unless 
this  condition  is  complied  with ;  and 
no  power  or  authority  is  given  to 
the  conductor  to  finally  determine 
whether  he  has  a  right  to  a  passage 
upon  that  ticket  unless  it  is  stamped, 
etc.,  in  accordance  with  the  contract. 
Neither  could  the  conductor  be  called 
upon  to  enter  upon  an  investigation 
of  the  identity  of  the  plaintiff.  This 
position  is  well  answered  by  Mi\  Jus- 
tice Gray  in  the  similar  case  of 
Mosher  v.  Railroad  Co.,  127  U.  S.  at 
page  396.  He  says :  '  The  conductor 
of  the  defendant's  train,  upon  the 
plaintiff's  presenting  a  ticket  bearing 
no  stamp  of  the  agent  at  Hot  Springs, 
had  no  authority  to  waive  any  con- 
dition of  the  contract,  to  dispense 
with  the  want  of  such  stamp,  to  in- 
quire into  the  previous  circumstances, 
or  to  permit  him  to  travel  on  the 
train.  It  would  be  inconsistent  alike 
with  the  express  terms  of  the  con- 
tract of  the  parties,  and  with  the 
proper  performance  of  the  duties  of 
the  conductor  in  examining  the  tick- 
ets of  other  passengers,  and  in  con- 
ducting his  train  with  due  regard  to 
speed  and  safety,  that  he  should  un- 
dertake to  determine,  from  oral  state- 
ments of  the  passenger  or  other  evi- 


iHead  v.  Railway  Co.,  79  Ga.  358. 
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through  carriage,'  must  be  brought  against  the  particular  car- 
rier through  whose  default  the  injury  occurred.^  Such  a  re- 
quirement, being  for  the  benefit  of  the  carrier,  may  be  waived 
by  him,  and  the  necessity  of  the  passenger's  compliance  will 
thereby  be  dispensed  with.' 

^  580c.  Same  subject — Provision  that  coupon  shall  notie 
good  if  detached. —  So  it  is  a  common  provisio.,  in  the  case  of 
coupon  tickets,  mileage  books,  and  other  similar  forms,  that  the 
several  coupons  shall  not  be  good  for  passage  if  presented  de- 
tached from  the  original  book,  stub  or  counterpart.  Such  a 
provision  is  reasonable,  and  the  coupon  if  presented  so  detached 
may  be  refused.*  Hence  the  holder  of  a  mileage  ticket  cannot 
insist  upon  tearing  off  the  coupons  himself,  even  though  it  is 
done  in  the  presence  of  the  conductor.' 

But  where  a  round-trip  ticket,  issued  in  two  connected  parts, 
one  of  which  is  to  be  used  each  way,  and  containing  on  the  go- 
ing part  the  provision  that  it  shall  not  be  good  if  detached, 
becomes  separated  by  accident  and  both  parts  are  presented 
together,  this  separation,  it  is  held,  will  not  invalidate  it ;  *  and 
so  it  is  held  that  where  the  going  part  of  such  a  ticket  is  not 
used,  the  carrier  may  not  insist  on  the  return  trip  in  retaining 
both  parts,  and  if  the  passenger  in  the  presence  of  the  conductor 
separates  them  he  ra&y  lawfully  tender  the  retm-n  portion  in 
payment  of  his  fare.' 

dence,  facts  alleged  to  have  taken  3TaylorttEaih-oadCo..99N.  C.  185. 

place  before  the   beginning  of  the  See,  also,  Gregory  v.  Railroad  Ca,  10 

return  trip,  and  as  to  which  the  con-  Neb.  250. 

tract  on  the  face  of  the  ticket  made  ♦  Norfolk,  etc.  R  Co.  v.  Wysor,  82 

the  stamp  of  the  agent  of  the  Hot  Va.   250;   Louisville,  etc.  R   Co.   v. 

Springs   Railroad   Company  at  Hot  Harris,  9  Lea,  180 ;  Boston,  etc.  R  Co. 

Springs    the    only    and    conclusive  v.  Chipman,  146  Mass.  107 ;  De  Lucas 

proof.'    See,  also,  the  late    case  of  v.  Railroad  Co.,   38  La.   Ann.  930; 

Boylan  v.  Railroad  Co.,  132  U.  S.  146.  Houston,  etc.  R  Co.  v.  Ford,  53  Tex. 

The  authorities  are   uniform    that,  364. 

under  a  contract  like  the  oneinques-  'Norfolk,  eta  R  Co.  v.  Wysor,  82 

tion  here,  there  is  no  hability,  either  Va.  350 ;  Louisville,  etc  R  Ca  v. 

in  toi-t  or  upon  contract,  v^here  the  Harris,  9  Lea,  180. 

plaintiff  has  failed  to  comply  with  ^Wightman    v.  Railroad    Ca,  73 

the  condition  precedent  stated  above.  Wis.  169;  Pennsylvania  Co.  v.  Bray, 

The  judgment  must  be  affirmed,"  125  Ind.  329, 35  N.  E.  Rep.  439. 

1  See  ante,  §  578.  t  Chicago,  etc.  R  Co.  v.  Holdridge, 

2  Mosher  v.  Eaih-oad  Ca,  137  U.  &  118  Ind.  381. 
390. 
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§  580d  Same  subject — Provision  that  tichet  shall  not  he 
transferable. —  The  ordinary  railroad  ticket  issued  without 
limitations  or  restrictions  is  transferable,  passing  by  delivery, 
and  the  holder  is  entitled  to  ride  upon  it ;  ^  but  where,  in  con- 
sideration of  a  reduced  rate,  it  is  expressly  conditioned  that  it 
shall  not  be  transferable,  or  shall  be  void  in  the  hands  of  other 
than  the  first  purchaser,  the  condition  is  valid  and  the  trans- 
feree cannot  ride  upon  it,^  unless  the  provision  is  waived.' 
Where,  however,  the  provision  is  merely  that  it  will  not  be 
accepted  if  transferred,  the  company's  right  does  not  extend 
further  than  to  a  refusal  to  accept  it,  and  does  not  extend  to  a 
confiscation  of  the  ticket,*  though  a  stipulation  giving  that 
right  would  be  valid.^ 

§  580c.  Same  sutject —  Provision  that  ticket  shall  not  he  good 
on  certain  trains. —  As  has  been  seen,*  a  railroad  company  is 
not  required  to  carry  passengers  upon  all  its  tr^rins,  but  may 
lawfully  divide  its  traffic,  accepting  passengers  upon  some  and 
refusing  them  upon  others.  A  person,  therefore,  cannot  in- 
sist upon  being  received  as  a  passenger  upon  trains  to  which 
his  ticket  does  not  entitle  him  to  admission  as  such.'  So  where 
it  has  provided  adequate  facilities  for  general  traffic,  it  may 
run  limited  or  special  trains  upon  which  only  a  given  number 
will  be  accepted  as  passengers,  and  for  carriage  upon  which  a 
higher  rate  of  fare  may  be  charged.' 

§  580/.  Saine  subject  —  Passenger  can  go  only  in  direction 
which  ticlcet  indicates. —  So  where  the  ticket  provides  for  apas- 

1  Sleeper  v.  Eailroad  Co.,  100  Penn.  ^  Thus,  see  Robostelli  v.  Railroad 

St  259;  Carstea  v.  Railroad  Co.,  44  Co.,  33  Fed.  Rep.  796. 

Minn.  454, 47  N.  W.  Rep.  49 ;  Hoffman  *Post  v.  Railroad  Co.,  supra. 

u. 'Railroad  Co.,  45  Minn.  58,  47  N.  W.  5  Fi-iedenrich  v.  R  R.  Co.,  53  Md.  201. 

Rep.  313.  6  See  ante,  g  538a. 

2 Post  u.  Railroad  Co.,  14  Neb.  110;  'Thus  a  passenger  having  tietet 
Cody  V.  Railroad  Co.,  4  Saw.  114;  good  only  on  excursion  train  cannot 
Way  V.  Railway  Co.,  64  Iowa,  48 ;  ride  on  general  train  (McRae  v.  Rail- 
Walker  V.  Railway  Co.,  15  Mp,  App.  road  Co.,  88  N.  C.  536) ;  or  having 
333;  Drummond  u  Railroad  Co., —  ticket  good  only  on  freight  trains  can- 
Utah,  — ,  35  Pac.  Rep.  733.  So  a  not  ride  on  passenger  train.  Thorp 
condition  on  a  commutation  ticket  v.  Railroad  Co.,  61  Vt  378. 
that  it  shall  be  feood  for  the  passage  '  Lake  Shore  R'y  Co.  v.  Eosenzweig, 
of  those  only  who  have  signed  it  is  113  Penn.  St  519.  May  charge  ex- 
vaHd.  Granier  v.  Railroad  Co.,  —  tra  for  chair  car.  Wright  v.  Railway 
La.  Ana  — ,  8  S.  Rep.  614.  Co.,  78  CaJ.  360. 
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sage  in  a  given  direction,  as  from  A.  to  B.,  the  passenger  cannot 
insist  upon  riding  in  the  opposite  direction,  as  from  B.  to  A;' 

But  where,  in  the  case  of  a  round-trip  ticket,  the  conductor 
takes  up  and  retains  by  mistake  the  return  coupon  instead  of 
the  going  one,  it  is  held  that  the  passenger  has  the  right  to  be 
carried  on  the  return  trip  on  the  going  coupon,  where  he  has 
not  discovered  the  mistake  and  explains  it.  to  the  conductor 
on  his  return  trip.^ 

§  580^.  Same  subject — How  when  train  does  not  stop  at 
passenger''^  destination. —  The  railroad  company  is  not  re- 
quired to  stop  411  of  its  trains  at  every  station,  and  upon  aU 
roads  of  importance  through  trains  are  run  which  stop  only 
at  the  larger  towns  upon  the  line.  The  passenger,  therefore, 
is  bound  to  inquire  and  ascertain  whether  the  train  which  he 
proposes  to  take  stops  at  the  station  to  which  his  ticket  en- 
titles him  to  ride,  and  if,  without  such  inquiry,  he  boards  a 
train  which,  by  the  regulations  of  the  carrier,  does  not  stop 
at  his  destination,  he  cannot  require  the  conductor  to  stop 
there,  though  he  may  lawfully  ride  to  the  nearest  point  short 
of  his  destination  at  which  the  train  regularly  stops.'  But  he 
cannot  ride  further  without  paying  fare  to  the  place  at  which 
it  next  regularly  stops,  and,  if  he  refuses  to  do  so  or  to  leave 
the  train,  he  may  lawfully  be  ejected  and  is  without  remedy.* 

"Where,  however,  he  is  misled  by  the  acts  or  statements  of 
the  company  or  its  agents  into  taking  a  train  which  does  not 
stop  at  his  destination,  he  is  not  without  remedy.'  He  cannot, 

1  Keeley  u  Railroad  Co.,  67  Me.  163 ;  Chicago,  etc.  R  Co.  v.  Randolph,  53 
Pease  v.  Railroad  Co.,  101  N.  Y.  367 ;  IlL  510 ;  Plott  v.  Raih-oad  Co.,  63 
Godfrey  v.  Railway  Co.,  116  Ind.  30 ;  Wis.  511. 

PennsylvaniaCo.uBray,  135Ind.  329,        ^xhe  mere  fact  that  the  ticket  is 

25  ]Sr.  E.  Rep.  439.  sold  at  the  time  when  a  train  is  ex- 

2  Railway  Ca  v.  Fix,  88  Ind.  381 ;  pected  to  arrive  does  not  amount  to 
Pennsylvania  00.1;.  Bray,  135  Ind.  229,  a  representation  that  that  is  the 
35  N.  E.  Rep.  489.     See  p;  st,  §  590k.  proper  train  for  liim  to  take,  nor 

3  Richmond,  etc.  R  Co.  v.  Ashby,  does  the  fact  that  the  ticket  is  marked 
79  Va.  130.  "Good  for  this  day  and  train  only." 

<  Pittsburgh,  etc.  E'y  Co.  v.  Nuzum,  Diihng  v.  Railroad  Co.,  66  Md.  120. 

50  Ind.  141;  Logan  v.  Railroad  Co.,  So  the  mere  fact  that  the  ticket  reads 

77    Mo.   663 ;    Pennsylvania   Co.    v.  "  Good  on  passengei'  trains  only "  is 

Wentz,  37  Ohio  St.  333;    Duling  v.  not  a  representation  that  all  passen- 

Railroad  Co.,  66  Md.  120 ;  Ohio,  eta  ger  trains  stop  at  all  stations.    Ohio, 

R  Co.  V.   Applewhite,  52  Ind.  540;  etc.  R'y  Ca  u  Swai-thout,  67  Ind.  567. 
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indeed,  insist  that  the  conductor  shall  violate  his  instructions 
and  stop  the  train  at  the  place  in  question,'  nor  can  he  insist 
upon  remaining  on  the  train  after  learning  that  it  will  not 
stop.^  His  remedy  in  such  a  case  is  to  leave  the  train  and 
seek  transportation  by  some  other  means,  and  then  to  recover 
of  the  company  damages  for  the  injury  he  has  sustained  by 
its  breach  of  contract.'  He  has  not  the  right,  however,  though 
erroneous  notions  in  this  regard  seem  very  generally  to  pre- 
vail, to  aggravate  his  injury  by  refusing  to  leave  and  making 
the  application  of  force  necessary  for  his  removal.  He  is  now 
wrongfully  upon  the  train,  and  whatever  force  is  reasonably 
necessary  and  proper  to  eject  him  he  himself  invites,  and  he 
cannot  recover  damages  for  an  injury  thereby  sustained,^ 
though  be  is  still  entitled  to  protection  against  unnecessary 
and  wanton  violence. 


Where  a  idcket  is  sold  for  a  train 
which  does  not  stop  at  passenger's 
destination,  he  is  entitled  to  damages 
for  breach  of  contract  St  Louis, 
etc.  E'y  Co.  v.  Adcox,  53  Ark.  406. 

'St  Louis,  etc.  E'y  Co.  u  Atchison, 
47  Ark.  74;  Marshall  v.  Railway  Co., 
78  Mo.  610 ;  International,  etc.  R.  Co. 
V.  Hassell,  62  Tex.  256 ;  Lake  Shore 
E'y  Co.  V.  Pierce,  47  Mich.  S77 ;  Wells 
V.  Eailroad  Co.,  67  Miss.  24, 

-Lake  Shore  E'y  Co.  v.  Pierce,  47 
Mich  277. 

'And  his  complaint  must  be  for 
the  misdirection  or  breach  of  contract 
and  not  for  the  ejection.  Marshall 
V.  Railway  Co.,  78  Mo.  610;  Lake 
Shore  R'y  Co.  v.  Pierce,  47  Mich.  277. 
Hicks  V.  R  Co.,  68  Mo.  339,  contra,  is 
disapproved  in  later  cases. 

<In  Lake  Shore  E'y  Co.  v.  Pierce, 
47  Mich  277,  the  plaintiff  Pierce,  who 
lived  near  Batavia,  a  station  on  the 
line  of  thfr  defendant's  road,  about 
six  miles  distant  midway  between 
Bronson  on  the  west  and  Coldwater 
on  the  east,  bought  a  ticket  from  the 
Batavia  agent  for  passage  to  Elkhai-t 
and  return,  which  was  to  be  used  for 


continuous  passage  and  within  thirty 
days.  At  the  time  of  buying  the 
ticket  he  inquired  of  the  agent  what 
trains  he  could  ride  upon  and  was 
told  that  he  could  ride  on  any  train, 
but  particularly  that  he  might  ride 
on  the  midnight  train  or  the  5:10 
o'clock  morning  train.  On  his  return 
he  took  the  latter  train  at  Elkhart. 
When  the  conductor  came  along  he 
took  up  Pierce's  ticket,  telling  him  he 
would  have  to  get  off  at  Bronson  or 
pay  twenty  cents  more  and  go  on  to 
Coldwater,  as  the  train  did  not  stop 
at  Batavia.  Pierce  informed  the  con- 
ductor of  the  circumstances  attend- 
ing the  purchase  of  the  ticket ;  but, 
as  Pierce  did  not  leave  the  train  at 
Bronson  and  refused  to  pay  fare  to 
Coldwater,  the  conductor  ejected  him. 
Pierce  had  no  warning  at  Elkhart 
that  the  train  would  not  stop  at  Bar 
tavia,  and  had  no  reason  to  doubt  the 
correctness  of  the  ticket  agent's  in- 
formation. The  ticket  agent  had  on 
one  occasion  stopped  the  train  at 
Batavia  by  an  otder  from  the  super- 
intendent ;  but  he  did  not  communi- 
cate with  the  conductor  of  the  train 
in  question,  and  the  latter  o£Scial 
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§  580A.  Same  suhject — How  when  hy  mistake  Jie  is  given 
obviously  ivrong  ticket. —  So  where  the  passenger,  having  paid 
fare  to  the  point  of  destination,  is,  by' the  mistake  of  the  com- 
pany's agent,  furnished  with  a  ticket  which  upon  its  face  en- 
titles him  to  a  ride  only  to  a  point  short  of  his  destination,  or 
the  like,  the  passenger,  having  accepted  the  ticket,  cannot  in- 
sist on  riding  upon  that  ticket  beyond  the  point  to  which  by 
its  terms  it  entitles  him.   He  must  therefore  pay  fare  to  his  des- 


acted  strictly  in  pursuance  of  his  ia- 
structions. 

The  coui-t,  per  Campbell,  J.,  said : 
"If  Pierce  was  not  in  fault  in  start- 
ing on  the  train,  it  is  difficult  to  find 
any  reason  why  the  company  should 
not  carry  him  in  some  way  to  the 
place  of  his  destination  as  it  had 
agreed  to  do.  And  he  had  in  such  a 
case  a  right  of  action  for  such  dam- 
ages as  a  failure  to  perform  that 
contract  involved.  The  company 
could  not  be  justified  in  refusing  to 
carry  him  to  Batavia  and  to  do  so  as 


"  But  this  did  not  necessarily  give 
him  a  right  to  remain  on  the  train 
after  he  had  been  told  it  would  not 
stop  at  Batavia.  Whatever  remedy 
he  may  have  against  the  company 
for  its  breach  of  contract,  he  had  no 
right  to  determine  for  himself  on 
what  train  he  would  travel.  The 
business  of  railroads  can  only  be  car- 
ried on  safely  by  having  regularity. 
If  trains  are  arranged  in  a  certain 
way,  and  their  time  fixed  with  re- 
gard to  limited  stoppages,  a  conductor 
would  never  be  safe  if  he  were  bound 
at  his  peril  to  ascertain  from  any 
mere  stranger  the  existence  of  an 
agreement  by  the  company  to  chfinge 
the  arrangement  and  stop  at  an  un- 
usual placa  A  passenger  cannot 
compel  a  conductor  to  deviate  from 
his  appointed  scheme,  and  if  ti'uly 
informed  concerning  the  rule  as  to 
stoppages,  he  is  bound  to  conform  his 


own  movements  to  it  and  seek  re- 
dress in  some  other  way.  Every  one 
is  bound  to  know  that  the  conductor 
is  not  invested  with  general  power 
to  ran  his  train  as  he  pleases,  and 
that,  so  far  as  he  is  concerned,  trains 
must  conform  to  the  schedule. 

"Pierce  ought  to  have  left  the 
train  at  Bronson,  and  then,  if  not 
furnished  with  passage  to  Batavia, 
the  expense  of  such  passage  would 
be  a  proper  element  of  damages,  in 
addition  to  such,  if  any,  as  were  oc- 
casioned by  the  failure  to  take  him 
through  on  the  train  which  he  was 
told  he  could  take,  and  the  conse- 
quent delay.  He  ought  to  have  known 
that  if  he  persisted  in  remaining  on 
the  train  the  conductor  would  prob- 
ably remove  him ;  and  such  removal 
was  not  a  distinct  :wrong  in  itself, 
because  after  leaving  Bronson  he  was 
wrongfully  on  the .  train  He  could 
recover  no  damages  unless  for  some 
unlawful  violence  beyond  the  neces- 
sities of  the  removal,  because  it  was 
lawful  to  take  such  steps  as  were 
necessary  to  remove  and  keep  him 
removed  from  the  train.  He  cannot 
complain  of  an  indignity  which  it 
was  his  duty  to  avoid  incurring  and 
which  he  was  bound  to  expect  The 
company  has  power,  subject  to  dam- 
ages for  any  breach  of  contract  in- 
volved, to  determine  for  itself  what 
ti-ains  should  take  passengers  to 
Batavia." 
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tination  or'  get  off  and  continue  his  journey  by  other  means, 
and,  if  he  refuses,  the  conductor  may  eject  him;  but  he  may 
recover  of  the  carrier  damages  for  the  injury  he  has  sustained 
by  reason  of  its  breach  of  cpntract.^  Here  too,  however,  the 
action  will  be  for  the  breach  of  the  contract,  and  not  for  the 
ejection.^  And  he  may  not  aggravate  his  injury  by  resisting 
ejection  under  otherwise  proper  conditions.^  There  is  in  these 
cases  an  element  of  negligence  in  the  passenger  in  not  seeing 
.  that  he  obtains  and  presents  a  ticket  which  is  at  least  appar- 
ently regular. 

§  580*.  Same  subject — How  when  ticket  a^arentJy  good. — 
But  where,  though  the  ticket  given  to  the  passenger,  either 
by  the  ticket  agent  or  the  conductor,  is  one  which  by  the 
company's  regulations  is  not  suflficient  for  his  transportation 
to  the  point  agreed  upon,  there  is  nothing  upon  its  face  to 
indicate  any  such  infirmity,  and  he  has  purchased  or  taken 
it  in  reliance,  without  negligence,  upon  the  express  or  implied 
representation  of  the  company's  agent  that  it  is  good  for  the 
trip  intended,  the  passenger  must  be  deemed  to ,  be  lawfully 
upon  the  train,  and  entitled  to  complete  the  journey  accord- 
ing to  the  apparent  import  of  his  ticket.  In  this  case  he 
cannot  lawfully  be  required  either  to  leave  the  cars  or  pay 
additional  fare  upon  demand,  and  if  he  is  ejected,  or  compelled 
to  pay  fare  to  avoid  ejection,  he  is  entitled  to  recover  dam- 


§  580/.  Same  suiject — As  ietween  passenger  and  conductor 
the  ticket  produced  must  govern. —  It  is  obvious  that  as  between 
the  conductor  of  a  passenger  train  and  a  person  claiming  the 
rights  of  a  passenger  thereon,  there  must  be  some  rule  by 

'Frederick  v.  Railroad  Co.,  37  Mich,  fin,  68  la  499 ;  Pennsylvania  R  Co. 

342;   Hufford   v.   EaUroad   Co.,   53  u  Connell,  112  HI.  295;  Peabody  u 

Mich.   118;    Bradshaw   v.    Railroad  Railway  Oo.^  —  Oreg.  — .  26  Pac. 

Co.,  135  Mass.  407 ;  Georgia  R.  Co.  v.  Rep.  1058. 

Olds,  77  Ga.  673 ;  Mackay  v.  Railroad  *  Hufford  v.  Railway  Co.,  53  Mich. 

Co.,  —  W.  Va.  — ,  11  S.  E.  Rep.  737;  118;    Murdook  u  Railroad  Co.,  137 

Peabody  v.  Railway  Co.,  —  Oreg.  — ,  Mass.  293 ;  Philadelphia,  etc,  R  Co. 

26  Pac.  Rep.  1053.  v.  Rice,  64  Md.  63. 

2  Frederick  v.  Railroad  Co.,  supra.  See  fuU  statements  of  the  facts  in 

'  Frederick  v.  Railroad  Co.,  supra;  these  cJases  in  third  note  to  the  f  ol- 

South  Florida  R  Co.  v.  Rhodes,  25  lowing  section. 

Fla.  40;  Pullman  Car  Co.  v.  Reed,  75  See,  also,  Fell  v.  Railroad  Co.,  44 

Hi  135 ;  Chicago,  etc.  R  Co.  v,  Grif-  Fed.  Rep.  248. 
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whicli  the  claims  of  the  passenger  can  be  determined  safely, 
speedily  and  conclusively;  otherwise  endless  confusion  and 
altercation  must  ensue,  distracting  the  attention  of  the  con- 
ductor from  other  duties,  jeopardizing  the  lives  of  passengers 
and  entirely  demoralizing  the  service.  Where  the  passenger 
pays  his  fare  upon  the  train,  a  ready  means  is  afforded  of  de- 
termining his  rights,  but  the  necessities  of  modern  traffic  have 
made  this  method  the  exception  rather  than  the  rule,  and 
tickets  are  almost  universally  required. 

"  How  then,"  it  is  said  in  a  leading  case,^  "  is  the  conductor 
to  ascertain  the  contract  entered  into  between  the  passenger 
and  the  railroad  company  where  a  ticket  is  purchased  and 
presented  to  him?  Practically  there  are  but  two  ways  —  one, 
the  evidence  afforded  by  the  ticket ;  the  other,  the  statement 
of  the  passenger  contradicted  by  the  ticket.  Which  should 
govern?  In  judicial  investigations  we  appreciate  the  neces- 
sity of  an  obligation  of  some  kind  and  the  benefit  of  a  cross- 
examination.  At  common  law  parties  interested  were  not 
competent  witnesses,  and  even  under  our  statute  the  wit- 
ness is  not  permitted,  in  certain  cases,  to  testify  as  to  facts 
which,  if  true,  were  equally  within  the  knowledge  of  the  op- 
posite party,  and  he  cannot  be  procured.  Yet  here  would  be 
an  investigation  as  to  the  terms  of  a  contract,  where  no  safe- 
guards could  be  thrown  around  it,  and  where  the  conductor, 
at  his  peril,  would  havB  to  accept  the  mere  statement  of  the 
interested  party.  I  seriously  doubt  the  practical  workings  of 
such  a  method,  except  for  the  purpose  of  encouraging  and 
developing  fraud  and  falsehood,  and  I  doubt  if  any  system 
could  be  devised  that  would  so  much  tend  to  the  disturbance 
and  annoyance  of  the  traveling  public  generally.  There  is 
but  one  rule  which  can  safely  be  tolerated  with  any  decent 
regard  to  the  rights  of  railroad  companies  and  passengers  gen- 
erally. As  between  the  conduotor  and  passenger,  and  the  right 
of  the  latter  to  travel,  the  ticket  produced  must  he  conohcswe  evi- 
dence, and  he  must  produce  it  when  called  upon  as  the  evidence 
of  his  right  to  the  seat  he  claims?    Where  a  passenger  has  pu^ 

1  Frederick  ti.  EaUroad  Co.,  87  Mich.  v.  Railway  Co.,  73  Mich.  355 ;  Cheney 
^2.  V.  Raih-oad  Co.,  11  Mete.  131 ;  Yorton 

2  Holding  this  rule  are  Bradshawu  v.  Railway  Co.,  54  Wis.  334;  Town- 
Railroad  Co.,  185  Mass.  407;  Thomas  send  «.  Railroad  Co.,  56  N.  Y.  395; 
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chased  a  ticket  and  the  conductor  does  not  carry  him  accord- 
ing to  its  terms,  or  if  the  company,  through  the  mistake  of  its 
agent,  has  given  him  the  wrong  ticket,  so  that  he  has  been 
compelled  to  rehnquish  his  seat  or  pay  his  fare  a  second  time 


Petrie  v.  Railroad  Co.,  43  N.  J.  L.  449 ;  ■ 
Dietrich  v.  Railroad  Co.,  71  Penn.  St. 
433;  McClure  v.  Railroad  Co.,  34  Md. 
532;  Southern,  eta  E'y  Caw  Rice,  38 
Kans.  398 ;  Louisville,  etc.  R.  Co.  v. 
Fleming,  14  Lea,  138 ;  Chicago,  etc. 


cept  in  the  uaual,  simple  and  direct 
way.  The  checks  used  upon  the  de- 
fendant's road  were  transferable,  and 
a  proper  check,  when'  given,  might 
be  lost  or  stolen,  or  delivered  to  some 
other  person.   It  is  no  great  hardship 


R.  Co.  u  Bills,  118  Lid.  331 ;  Shelton    upon  the  passenger  to  put  upon  him 


V.  Railway  Co.,  29  Ohio  St.  314; 
Downs  V.  Railroad  Co.,  36  Conn.  387 ; 
Hufford  V.  Railway  Co.,  53  Mich.  118 ; 
MaoKay  v.  Railroad  Co.,  —  W.  Va. 
— ,  11  S.  E.  Rep.  737;  Peabody  v. 
Railway  Co.,  —  Greg.  — ,  26  Pac. 
Rep.  10.53. 
In  Bradshaw  v.  Railro£ifl_  Co.,  135 
407,  the  plaintiff  was  a  pas- 
on  one  of  several  street-oar 
lines  owned  by  defendant  Desiring 
to  be  transferred  from  one  line  to 
another,  he  asked  for  and  received  a 
transter-cheok,  to  which  he  was  en- 
titled by  the  rules  of  the  company, 
but  which,  by  mistake  of  the  con- 
ductor, was  for  use  upon  another 
line  than  that  over  which  he  wished 
to  go.  He  did  not  read  it,  but  upon 
presenting  it  to  the  conductor  of  the 
line  over  which  it  should  have  read, 
the  conductor  refused  to  receive  it, 
and,  as  the  plaintiff  refused  to  pay 
fare,  ejected  him.  The  action  was  for 
the  ejectioa  Said  the  court :  "  The 
conductor  of  a  street-railway  car  can- 
not reasonably  be  required  to  take 
the  mere  word  of  a  passenger  that  he 
is  entitled  to  be  carried  by  reason  of 
having  paid  a  fare  to  the  conductor 
of  another  car;  or  even  to  receive 
and  decide  upon  the  verbal  state- 
ments of  others  as  to  the  fact.  The 
conductor  has  other  duties  to  per- 
form, and  it  would  often  be  impos- 
sible for  him  to  ascertain  and  decide 
upon  the  right  of  the  passenger  ex- 


the  duty  of  seeing  to  it,  in  the  first 
instance,  that  he  receives  and  pre- 
sents to  the  conductor  the  proper 
ticket  or  check ;  or,  if  he  fails  to  do 
this,  to  leave  him  to  his  remedy 
against  the  company  for  a  breach  of 
its  contract  Otherwise  the  conductor 
must  investigate  and  determine  the 
question  as  best  he  can,  while  the  car 
is  on  its  passaga  The  circumstances 
would  not  be  favorable  for  a  correct 
decision  in  a  doubtful  case.  A  wrong 
decision  in  favor  of  the  passenger 
would  usually  leave  the  company 
without  remedy  for  the  fare.  The 
passenger  disappears  at  the  end  of 
the  trip ;  and,  even  if  it  should  be  as- 
certained by  subsequent  inquiry  that 
he  had  obtained  his  passage  fraud- 
ulently, the  legal  remedy  against  him 
would  be  futile.  A  railroad  company 
is  not  expected  to  give  credit  for  the 
payment  of  a  single  fare.  A  wrong 
decision  against  the  passenger,  on  the 
other  hand,  would  subject  the  com- 
pany to  liability  in  an  action  at  law, 
and  perhaps  with  substantial  dam- 
ages. The  practical  result  would  be, 
either  that  the  railroad  company 
would  find  itself  obliged  in  common 
prudence  to  carry  every  passenger 
who  should  claim  a  right  to  ride  in 
its  cars,  and  thus  submit  to  frequent 
frauds,  or  else,  in  order  to  avoid  this 
wrong,  to  make  such  stringent  rules 
as  greatly  to  incommode  the  public, 
and  deprive  them  of  the  facilities  of 
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in  order  to  retain  it,  he  would  have  a  remedy  against  the  com- 
pany for  a  breach  of  the  contract,  but  he  would  have  to  adopt 
a  declaration "  ^elyi^g  upon  such  breach  and  not  upon  the 
ejection.  • 

The  application  of  this  rule  does  not  extend,  however,  to  the 
case  of  a  passenger  who  has  been  furnished  with  a  ticket  on 
its  face  sufficient  and  declared  by  the  company's  agent  to  be 
good,  but  which  in  fact  was  not  so  according  to  the  company's 
regulations.^    Where  the  ticket  is  apparently  good  and  has 


transfer  from  one  line  to  another, 
which  they  now  enjoy. 

It  is  a  reasonable  practice  to  re- 
quire a  passenger  to  pay  his  fare,  cr 
to  show  a  ticket,  check  or  pass ;  and, 
in  view  of  the  difficulties  above  al- 
luded to,  it  would  be  unreasonable 
to  hold  that  a  passenger,  virithoijt 
such  evidence  of  his  jdght  to  be  car- 
ried, might  forcibly  retain  his  seat  in 
a  car,  upon  his  mere  statement  that 
he  is  entitled  to  a  passage.  If  the 
company  has  agreed  to  furnish  him 
with  a  proper  ticket,  and  has  failed 
to  do  so,  he  is  not  at  liberty  to  assert 
and  maiutain  by  force  his  rights 
under  that  conti-aot ;  but  he  is  bound 
to  yield,  for  the  time  being,  to  the 
reasonable  practice  and  requirements 
of  the  company,  and  enforce  his 
rights  in  a  more  appropriate  way.  It 
is  easy  to  perceive  that,  in  a  moment 
of  irritation  or  excitement,  it  may  be 
unpleasant  to  a  passenger  who  has 
once  paid  to  submit  to  an  additional 
exaction.  But,  unless  the  law  holds 
him  to  do  this,  there  arises  at  once  a 
conflict  of  rights.  His  right  to  trans- 
portation is  no  greater  than  the  right 
and  duty  of  the  conductor  to  enforce 
reasonable  rules,  and  to  conform  to 
reasonable  and  settled  customs  and 
practices,  in  order  to  prevent  the 
company  from  being  defrauded ;  and 
a  forcible  collision  might  ensue. 
The  two  supposed  rights  are  in  fact 
inconsistent  with  each  other.  If  the 
passenger  has  an  absolute  right  to 
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be  carried,  the  conductor  can  have 
no  right  to  require  the  production  of 
a  ticket  as  the  payment  of  fare.  It 
is  more  reasonable  to  hold  that,  for 
the  time  being,  the  passenger  must 
bear  the  burden  which  results  from 
his  failure  to  have  a  proper  tickfet 
It  foUovra  that  the  plaintiff  was 
where  he 'had  no  right  to  be,  after 
his  refusal  to  pay  a  fare,  and  that  he 
might  properly  be  ejected  from  the 
car." 

iln  Murdock  v.  Railway  Co.,  137 
Mass.  393,  the  plaintiff  desiring  to  go 
from  Springfield  to  North  Adams, 
Massachusetts,  applied  to  the  ticket 
agent  at  Springfield  for  such  a  ticket 
The  agent,  upon  being  paid  the  fare, 
handed  the  plaintiff  two  tickets,  one 
from  Springfield  to  Chester  (a  point 
between  Springfield  and  North 
Adams),  and  the  other  one  from 
Springfield  to  North  Adams,  the  lat- 
ter having  been  punched  twice. 
Upon  plaintiff's  inquiry  as  to  the 
reason,  the  agent  informed  him  that 
the  latter  ticket  was  one  which  he 
had  sold  from  Springfield  to  North 
Adams  to  another  person  who  had 
used  it  only  as  far  as  Chester  and  had 
then  returned  it  to  the  agent  who 
had  repaid  him  the  unused  amount; 
that  the  two  holes  punched  indicated 
that  it  had  been  used  from  Spring- 
field to  Chester ;  that  the  firet  ticket 
would  carry  plaintiff  to  Chester,  from 
which  point  the  latter  ticket  would 
be  good,  and  the  two  together  would 
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been  purchased  as  such  in  good  faith  by  the  passenger,  who 
has  no  notice  of  the  company's  regulations  malcing  it  invalid, 
he  has,  it  is  said,  an  absolute  right  to  be  carried  accordingly ; 
and  while  it  would  undoubtedly  be  prudent  for  him  to  yield 


amount  to  a  perfect  ticket  to  North 
Adams.  Plaintiff,  believing  the  state- 
ment to  be  true,  took  the  two  tickets, 
and  went  on  board  the  train.  When 
the  conductor  came  around  plaintiff 
handed  him  both  tickets,  but  he  re- 
fused the  punched  ticket,  saying  that 
the  two  holes  indicated  that  the 
ticket  had  been  used  as  far  as  Pitts- 
field,  and  this  statement,  according 
to  the  company's  regulations,  was 
trua  The  plaintiff  explained  the 
circumstances  and  asked  the  con- 
ductor to  telegraph  and  find  out,  but 
the  conductor  refused  to  recognize 
the  ticket,  and  demanded  fare  from 
Chester  on  offering  to  give  a  receipt 
showing  the  circumstances.  The 
plaintiff  refused  to  pay  the  fare,  and 
at  Pittsfield  the  conductor  gave  him 
into  custody  of  a  police  officer,  under 
the  Massachusetts  law,  as  one  refusing 
to  pay  fare.  Plaintiff  was  kept  in  the 
lock-up  all  night,  taken  before  a  po- 
lice magistrate  in  the  morning  and 
then  discharged,  as  a  telegram  from 
the  ticket  agent  corroborated  the 
plaintiff's  story. 

He  brought  this  action  for  the 
ejection  and  false  imprisonment  and 
was  awarded  a  verdict  of  |4,500, 
which  was  confirmed  on  appeal 
Said  the  court :  "  There  was  nothing 
on  their  (the  tickets')  face  to  show 
the  contrary  (of  the  agent's  explana- 
tion) to  the  plaintiff,  and  he  took  and 
paid  for  them  on  the  strength  of 
these  explanations  and  assurances  of 
the  ticket-seller.  There  was  no  mis- 
take on  the  part  of  either  as  to  where 
the  plaintiff  wished  to  go  or  what 
terms  were  actually  expressed  upon 
the  tickets,  or  what  marks  or  punched 
holes  they  bore.    The  circumstances 


of  there  being  two  tickets,  and  of 
the  holes  in  one  of  them,  naturally 
induced  inquiiy  by  the  plaintiff,  and 
he  had  no  reason  to  distrust  the  cor- 
rectness of  the  explanations  which 
were  given  to  him.  The  ticket-seller 
assumed  to  know  and  gave  assur- 
ances which  the  plaintiff  had  a  right 
to  rely  on  and  which  he  did  rely  on. 
If,  when  the  conductor  refused  to 
accept  the  punched  ticket,  it  had 
appeared  on  an  inspection  of  it  that 
there  had  been  a  mistake,  and  that  it 
did  not  on  its  face  purport  to  be 
good  for  a  passage  over  that  part  of 
the  defendant's  road,  and  that  the 
ticket-seller  had  delivered  to  the 
plaintiff  a  good  ticket  upon  some 
other  railroad,  or  to  some  place  which 
had  already  been  passed,  when  the 
mistake  was  discovered^  and  it  was 
found  that  the  plaintiff  had,  through 
inadvertence,  accepted  a  ticket  which 
on  its  face  was  plainly  insufficient, 
then  this  case  would  have  fallen 
within  the  doctrine  of  the  recent  de- 
cision in  Bradshaw  v.  South  Bost9n 
Eailroad,  135  Mass.  407,  and  it  would 
have  been  the  duty  of  the  plaintiff  to 
yield  for  the  time  being  and  pay  his 
fare  anew  or  withdraw  f i-om  the  car, 
unless  a  distinction  should  be  taken 
between  the  rights  of  passengers 
upon  steam  railways  and  street  rail- 
ways under  such  circumstances,  a 
question  which  we  do  not  now  con- 
sider. 

"  But  in  the  present  case  such  is  not 
the  position  of  the  parties.  As  has 
been  seen,  the  plaintiff  not  only  was 
not  guilty  of  any  negligence  in  ac- 
cepting his  ticket,  but  he  examined 
it  carefully,  saw  everything  there 
was  on  it,  and  received  explanations 
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to  the  conductor's  interpretation,  and  leave  tlie  car  to  seek  his 
remedy  by  action,  it  is  yet  said  th&,t  he  has  the  right  to  refuse 
to  leave  the  car.' 


of  the  meaning  of  the  punched  holps 
and  assurances  that  the  two  tickets, 
in  the  condition  in  which  they  were, 
would  be  good  for  the  trip.  In  such 
a  case,  there  being  no  mistake  or  in- 
advertence on  his  part  in  the  respects 
mentioned,  and  the  tickets  which 
were  delivered  being  in  all  particu- 
lars such  as  were  intended  to  be  de- 
livered, and  there  being  nothing 
which  oould  be  gathered  by  inspec- 
tion to  show  that  they  were  insufiB- 
cient,  and  no  notice  of  their  insuffi- 
ciency being  given  to  the  plaintiff  by 
anybody,  or  in  any  form,  until  he 
had  already .  entered  upon  and  par- 
tially accomplished  his  journey  over 
the  defendant's  road,  he  might  well 
insist  upon  being  allowed  to  com- 
plete that  journey.  If  the  defend- 
ant's superintendent  or  president,  or 
both  of  them,  had  been  standing  by 
when  the  plaiutiff  purchased  his 
tickets  and  had  heard  and  assented 
to  what  was  said  by  the  ticket-seller, 
and  if  they  also  were  under  the  same 
mistake  as  to  the  rules  established 
for  the  guidance  of  conductors,  the 
legal  position  of  the  plaintiff  v.'ould 
hardly  have  been  stronger  than  it  is 
at  present  It  would  still  be  the  case 
that  he  took  his  tickets  relying  on  the 
mistaken  assurances  of  the  defend- 
ant's agent  in  respect  to  their  valid- 
ity. If  the  defendant,  through  any 
imperfection  in  its  rules  or  methods, 
or  any  ignorance  or  violation  of  rules 
or  instructions  by  its  agents,  has  been 
led  into  any  interference  with  the 
rights  of  the  plaintiff  under  such  cir- 
cumstances, it  must  abide  the  conse- 
quences. To  hold  the  contrary  would 
be  a  burden  upon  passengers  such  as 
is  called  for  by  no  reason  of  neces- 
sity or  expediency." 


Compare  this  case  with  Pennsyl- 
vania E.  Co.  V.  Connell,  113  HL  295, 
cited  in  full,  post,  §  593,  note. 

Such  a  case,  also,  was  Philadelphia, 
etc.  R  E.  Co.  V.  Eice,  64  Md.  63. 
There  the  passenger,  having  a  good 
rovmd-trip  ticket,  handed  it  to  the 
conductor,  who  by  mistake  punched 
the  return  coupon.  He  noticed  the 
mistake,  took  it,  wrote  on  the  back, 
"  canceled  by  mistake,"  and  returned 
it  to  the  passenger,  saying,  "  I  have 
fixed  it  all  right ;  now  you  can  ride 
on  it."  When  he  sought  to  return, 
the  conductor  of  the  returning  train 
refused  to  accept,  because  it  was  can- 
celed and  the  cancellation  had  not, 
as  was  the  fact,  been  corrected  in  ac- 
cordance with  the  company's  rules. 
The  conductor  refused  to  accept  the 
passenger's  explanation  of  the  affair, 
saying,  "Anybody  could  have  writ- 
ten that;  you  could  have  done  it 
yourself,"  and,  as  the  passenger  re- 
fused to  pay  fare  again,  ejected  him. 
The  action  was  for  the  ejection. 

The  court  distinguished  the  Huf- 
ford,  Frederick.  Yorton  and  Brad- 
shaw  cases,  cited  above,  saying :  "  It 
is  suificient  to  say  the  facts  in  this 
case  differ  materially  from  the  facts 
in  those  cases.  Here  the  plaintiff 
was  icholly  vnthout  fault.  He  had 
purchased  a  ticket  which  entitled 
him  to  a  round  trip  from  Wilming- 
ton to  Philadelphia.  The  return  cou- 
pon was  canceled  through  mistake  of 
the  conductor;  this  error  he  at- 
tempted to  correct,  and  informed  the 
plaintiff  that  it  was  all  right  The 
latter  had  a  right  to  rely  on  this  as- 
surance and  that  the  ticket  for  which 
he  had  paid  his  money  entitied  him 
to  return  to  Wilmington." 

iln  Huflord  v.  Eailroad  Ca,  53 
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A  few  cases  also  go  further  and  hold  that  the  law  does  not 
require  a  person  purchasing  a  ticket  from  the  ticket  agent  to 
examine  it  and  see  what  it  purports  to  be,  and  that,  though' 
the  ticket  on  its  face  is  insufficient,  the  passenger  who  is  ejected 


Mich.  118,  it  appeared  that  on  Sep- 
tember 19, 1883,  the  plaintiff  and  one 
Goodyear  were  at  Manton,  on  the 
road  of  defendant,  and  about  to  pro- 
ceed north.  They  had  then  been  to- 
gether some  days.  At  Manton  they 
bought  tickets  for  Ti-averse  City  from 
the  agent  of  the  defendant  Plaintiff 
noticed  that  the  ticket  given  to  him 
was  not  like  that  given  to  Goodyear, 
and  he  called  the  agent's  attention  to 
the  fact,  and  inquired  if  it  was  good, 
and  was  told  it  was.  In  this  the 
agent  was  mistaken.  The  ticket  was 
one  part  of  an  excursion  ticket  from 
Sturgis  to  Traverse  City,  and  had 
been  canceled  from  Sturgis  to  Grand 
Eapids.  The  evidence  is  conflicting 
as  to  whether  it  had  also  been  can- 
celed from  Grand  Rapids  to  Walton, 
a  station  north  of  Manton.  When 
the  ticket  was  presented  to  the  con- 
ductor he  told  the  plaintiff  it  was  not 
good  sepai'ated  from  the  other  part. 
He  also  claimed  it  had  been  used  by 
some  other  person  to  Walton,  and  he 
told  the  plaintiff  he  must  pay  his  fare 
to  Walton  or  he  should  put  him  off 
the  cara  The  plaintiff  at  first  re- 
fused, and  was  advised  by  Goodyear 
to  persist  in  his  refusal;  but  when 
the  conductor  took  hold  of  the  bell- 
rope  to  stop  the  train,  and,  as  plaint- 
iff says,  put  his  hand  on  plaintiff's 
shoulder,  he  consented  to  pay  the 
fare,  and  did  so,  taking  the  conduct- 
or's receipt  therefor.  The  fare  paid 
was  twenty-five  cents.  The  plaintiff 
then  proceeded  on  his  journey. 

Said  the  court,  per  Cooley,  C.  J. : 
"In  Frederick  v.  Marquette,  etc. 
E.  R  Co.,  37  Mich.  342 ;  s.  c.  36  Am. 
Eep.  531,  it  was  decided  thafi  as  be- 


tween the  conductor  and  the  passen- 
ger, the  ticket  must  be  the  conclusive 
evidence  of  the  extent  of  the  passen- 
ger's right  to  travel.  No  other  rule 
can  protept  the  conductor  in  the  per- 
formance of  his  duties,  or  enable  him 
to  determine  what  he  may  or  may 
not  lawfully  do  in  managing  the 
train  and  collecting  the  fares.  If. 
when  a  passenger  makes  an  assertion 
that- he  has  paid  fare  through,  he  can 
produce  no  evidence  of  it,  the  con- 
ductor must  at  his  peril  concede 
what  the  passenger  claims,  or  take 
all  the  responsibilities  of  a  trespasser 
if  he  refuses,  it  is  easy  tO'  see  that  his 
position  is  one  in  which  any  lawless 
person,  with  sufficient  impudence 
and  recklessness,  may  have  him  at 
disadvantage,  and  where  he  can 
never  be  certain,  if  he  performs  his 
apparent  duty  to  his  employer,  that 
he  may  not  be  subjected  to  severe 
pecuniary  responsibility.  Such  a 
state  of  things  is  not  desirable,  either 
for  railroad  companies  or  for  the 
public.  The  pubUc  is  interested  in 
having  the  rules  whereby  the  con- 
ductors are  to  govern  their  action 
certain  and  definite,  so  that  they 
may  be  enforced  without  confusion 
and  without  stoppage  of  trains ;  and 
if  the  enforcement  causes  temporary 
inconvenience  to  a  passenger,  who 
by  accident  or  mistake  is  without  the- 
proper  evidence  of  his  right  to  a  pas- 
sage, though  he  has  paid  for  it,  it  is 
better  that  he  submit  to  the  tempo- 
rary inconvenience  than  that  the 
business  of  the  road  be  interrupted  to 
the  geiJeral  annoyance  of  all  who  are 
upon  the  train."  See  s.  c.  64  Mich. 
631. 
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may  recover  for  the  ejection.^  The  court  in  Michigan,  aban- 
doning the  rule  at  first  adopted  and  above  referred  to,  has 
laid  down  the  broad  rule  that  when  the  passenger  tells  the 
conductor  that  he  has  paid  his  fare^  and  states  the  amount  he 
paid  to  the  ticket  agent,  who  told  him  it  was  good,  it  is  the 
duty  of  the  conductor  to  accept  the  passenger's  statement 
until  he  finds  out  it  is  not  true,  "  no  matter  what  the  ticket 
contained  in  words,  figures  or  other  marks."  ^ 


1  Thus  in  Georgia  R  Co.  v.  Dough- 
erty, —  Ga.  — ,  13  S.  E.  Rep.  747, 
plaintiff  applied  to  the  ticket  agent 
for  a  ticket  from  Aiken,  S.  C,  to 
Atlanta,  Ga,  but  when  on  the  train 
found  that  her  ticket  was  to  AshvUle, 
N.  C.  She  stated  to  the  conductor 
that  her  trunk  had  been  checked  to 
Atlanta  on  that  ticket,  which  he 
denied,  but  which  proved  to  be  true. 
The  conductor  refused  to  recogHize 
the  ticket,  and,  as  plaintiff  had  no 
more  money,  ejected  her.  The  action 
was  for  the  ejection.  The  court  held 
that  she  was  not  obliged  to  examine 
her  ticket  but  might  rely  upon  the 
presumption  that  the  ticket  ^  agent 
had  given  her  a  proper  ticket.  The 
rule  laid  down  in  the  second  report 
of  Hufford  V.  Railroad  Co.,  64  Mich. 
631,  was  cited  with  approval,  and 
Railroad  Co.  v.  Olds,  77  Ga.  673,  was 
said  to  be  substantially  to  the  same 
effect.  The  second  decision  in  the 
Hufford  Case  was  also  approved  in 
Kansas  City,  etc  R'y  Co.  v.  RUey,  — 
Miss.  — ,  9  S.  Rep.  443. 

2  Hufford  V.  Railroad  Co.,  64  Mich. 
631.  This  case  is  first  reported  in  53 
Mich.  118,  and  the  facts  and  the  rule 
there  laid  down  are  stated  in  a  preced- 
ing note.  On  the  last  appeal,  Sher- 
wood, J.,  said :  "  There  seems  to  be  no 
question  but  that  the  plaintiff  pur- 
chased his  ticket  of  an  agent  of  the 
company,  who  had  the  right  to  sell  the 
same  and  receive  the  plaintiff's  money 
therefor ;  that  the  ticket  covered  the 
distance  between  the  two  stations. 


and  was  purchased  by  the  plaintiff  in 
perfect  good  faith ;  that  the  ticket  was 
genuine,  and  was  issued  by  the  com- 
pany, and  one  which  its  agents  had 
the  right  to  sell  to  pa.ssengers.  The 
plaintiff  had  the  right  to  rely  upon 
the  statements  of  the  agent  that  it 
was  good,  and  entitled  him  to  a  ride 
between  the  two  stations.  It  was  a 
contract  for  a  ride  between  the  two 
stations,  that  the  defendant's  agent 
had  a  right  to  make,  and  did  make, 
with  the  plaintiff. 

"The  ticket  given  by  the  agent  to 
plaintiff  was  the  evidence  agreed 
upon  by  the  parties,  by  which  the 
defendant  should  thereafter  recog- 
nize the  rights  of  plaintiff  in  liis  con- 
tract ;  and  neither  the  company,  nor 
any  of  its  agents,  could  thereafter  be 
permitted  to  say  the  ticket  was  not 
such  evidence,  and  conclusive  upon 
the  subject  Passengers  are  not  in- 
terested in  the  internal  affairs  of  the 
companies  whose  coaches  they  ride 
in,  nor  are  they  required  to  know  the 
rules  and  regulations  made  by  the 
directors  of  a  company  for  the  con- 
trol of  the  action  of  its  agents  and 
the  management  of  its  affairs. 

"When  the  plaintiff  told  the  con- 
ductor on  the  train  that  he  had  paid 
his  fare,  and  stated  the  amount  he 
paid  to  the  agent  who  gave  him  the 
ticket  he  presented,  and  told  him  it 
was  good,  it  was  the  duty  of  the  con- 
ductor to  accept  the  statement  of  the 
plaintiff  until  hg  found  out  it  was 
not  true,  no  matter  what  the  ticket 
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[§    580^ 


§  580^.  Same  siibject  —  But  passenger  is  riot  without  rem- 
edy.—  But  while  as  between  the  passenger  and  the  conductor 
the  ticket  may  properly  be  regarded  as  the  test  of  the  passen- 
ger's rights,  yet,  as  between  the  passenger  and  the  company, 


contained  in  words,  figures,  or  other 
marks.  All  sorts  of  people  travel 
upon  the  cars;  and  the  regulations 
and  management  of  the  company's 
business  and  trains  which  would  not 
protect  the  educated  and  uneducated, 
the  wise  and  the  ignorant,  alike, 
would  be  unreasonable  indeed.  On 
the  imdisputed  facts  in  this  case,  I 
think  the  plaintiff  was  entitled  to  go 
to  Walton  Junction  upon  the  ticket 
he  presented  to  the  conductor.  Ma- 
roney  v.  Old  Colony  &  N.  E'y  Co., 
106  Mass.  153 ;  Murdbck  v.  Boston  & 
A.  E.  E.  Co.,  137  id.  393." 

To  the  same  effect  are  Eailrbad  Co. 
V.  Fix,  88  Ind.  381,  and  Pennsylvania 
Co.  V.  Bray,  —  Ind.  — ,  35  N.  E.  Rep. 
489,  where  it  is  held  that  where,  by 
the  conductor's  mistake  in  the  separ 
ration  of  a  round-trip  ticket,  the  re- 
turn part  is  taken  up  on  the  going 
trip,  the  passenger  has  a  right  to  re- 
turn on  the  going  part,  where  he 
has  not  discovered  the  mistake  till 
the  returning  trip  and  then  explains 
to  the  conductor  of  the  return  train 
how  the  mistake  arose. 

But  in  the  later  case  of  Thomas  v. 
Railway  Co.,  73  Mich.  355,  it  appeared 
that  plaintiff  went  to  the  ticket  office 
in  Flint,  on  Saturday  afternoon, 
and  asked  it  there  was  a  train  going 
to  Port  Huron  that  evening,  and, 
being  told  that  there  was,  purchased 
a  "  week's  end  "  or  special  round-trip 
ticket  to  Port  Huron  and  return, 
which  read  "  Good  going  on  any  train 
Saturday,  September  3,  1887."  After 
purchasing  and  paying  for  the  ticket, 
the  ticket  agent  said  to  him,  "  AE I 
have  to  do  is  to  give  the  conductor 
of  this  freight  train  a  permit,  and 


make  her  a  passenger  train.  .  .  . 
I  am  going  to  give  the  conductor  a 
permit"  Soon  after  the  train  in 
question  came  along  and  plaintiff  got 
on  board.  It  was  a  through  freight 
train,  not  on  the  published  time- 
tables, and,  according  to  the  com- 
pany's rule  (167),  carried  passengers 
only  when  a  permit  had  been  issued 
by  the  superintendent  or  assistant 
superintendent.  When  the  conductor 
demanded  plaintiffs  ticket,  he  tend- 
ered him  the  one  purchased,  but  the 
conductor  asked  also  for  the  permit. 
Plaintiff  explained  that  the  station 
agent  had  said  that  he  would  give 
the  conductor  the  permit.  The  con- 
ductor refused  to  permit  him  to  ride 
and  ejected  him,  and  he  brought  this 
action  for  the  ejection.  The  court 
held:  ,1,  that  the  rule  refusing  to 
carry  passengers  on  freight  ti'ains 
without  the  permit  was  reasonable 
and  valid;  3,  that  the  words  "good 
on  any  train  "  meant  any  train  used 
to  carry  passengers ;  and  3,  that  the 
plaintiff  was  properly  ejected,  and 
that  if  he  had  any  cause  of  action  it 
was  for  the  breach  of  the  contract 
in  not  giving  him  a  proper  ticket,  and 
not  for  the  ejection. 

Said  the  court :  "  It  was  the  duty 
of  the  conductor  to  cause  a  passen- 
ger to  leave  the  train  if  he  was  at- 
tempting to  ride  without  having 
obtained  the  permission  of  the  super- 
intendent or  assistant  superintendent 
in  charge  of  the  district,  and  the 
conductor  is  not  to  be  governed  in 
his  action  by  any  arrangement  the 
passenger  claims  to  have  made  with 
the  ticket  agent  under  the  circum- 
stances here  shown.    The  defendant 
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the  rule  is  otherwise,  and  the  former  is  by  no  means  without 
an  adequate  remedy.  If  the  passenger  applies  and  pays  for  a 
ticket  for  a  certain  journey,  there  is  clearly  an  implied  con- 
tract on  the  part  of  the  company  that  the  ticket  furnished  is 
adequate  and  proper  to  enable  the  passenger  to  obtain  the 
carriage  contracted  for,  and  that  the  carrier's  servants  will 
duly  honor  it  as  such.  If,  therefore,  the  carrier  fails  to  fur- 
nish the  proper  ticket,^  or,  having  furnished  it,  if  the  carrier's 
servants  refuse  to  honor  it  as  such,^  or  misdirect  the  pas- 
senger as  to  its  use,'  and  the  passenger  thereby  fails  to  pro- 
cure the  rights  for  which  he  paid,  there  is  clearly  a  breach  of 
the  carrier's  contract  and  the  passenger  may  recover  damages 
for  the  injury  he  has  sustained.  These  damages  must  include 
compensation  not  only  for  increased  expense,  loss  of  time  and 
inconvenience,  but  also  for  the  mortification,  physical  and 
mental  suffering  and  added  indignities,  if  any,  with  which  the 
violation  of  the  passenger's  rights  may  be  attended.* 


was  not  bound  by  any  law,  statutory 
or  otherwise,  to  carry  passengers  on 
its  trains  for  the  transportation  of 
freight  The  plaintiff's  right  to  ride 
upon  the  train  in  question  could  only 
be  acquired  by  complying,  with,  nde 
167.  No  pretense  is  made  that  he 
had  done  so,  and  the  fact  that  the 
station  agent  of  defendant  had  prom- 
ised to  give  the  conductor  the  per- 
mit does  not  aid  the  cause  set  out  in 
his  declaration.  Frederick  v.  Rail- 
road Co.,  37  Mich  343 ;  Marshall  v. 
Raihoad  Co.,  78  Mo.  616;  Railroad 
Co.  V.  Kennedy,  3  Amer.  &  Eng.  R. 
Cas.  467." 

1  Georgia  R  Co.  v.  Olds,  77  Ga.  673 ; 
Bradshaw  v.  Railroad  Co.,  135  Mass. 
407;  Murdock  v.  Raihoad  Co.,  137 
Mass.  293 ;  Townsend  v.  Railroad  Co., 
56  N.  Y.  295 ;  IVederick  v.  Raih-oad 
Co.,  37  Mich.  343;  St.  Louis,  etc.  R'y 
Co.  V.  Mackie,  71  Tex.  491 ;  Pennsyl- 
vania Co.  V.  Bray,  125  Ind.  229,  25 
N.  E.  Rep.  489. 

2  Lake  Erie,  etc.  R'y  Co.  v.  Fix,  88 


Ind.  381 ;  Philadelphia,  etc.  R  Co.  v. 
Rice,  64  Md.  63. 

'A  passenger  bought  a  limited 
ticket  good  only  on  train  1  and  if 
passage  begun  at  A.  and  continued 
uninterruptedly  to  D.  Ho  inquired 
of  the  proper  official  which  was  train 
1  and  showed  liim  his  ticket  The 
official  pointed  out  a  train  which  the 
passenger  took,  but  which  proved  to 
be  train  2,  on  which  his  ticket  was 
not  good,  and  he  was  ejected  at  B. 
and  told  to  await  train  1,  which  was 
following.  When  train  1  arrived  at 
B.  the  station-master  directed  the 
passenger  to  go  on  board,  which  he 
did ;  but  the  conductor  of  train  1  also 
ejected  him,  because  he  had  not 
gotten  on  at  A.  as  Ms  ticket  pro- 
vided. The  caiTier  was  held  habla 
Elliott  u  Railroad  Co.,  53  Hun,  78. 

<  Georgia  R  Co.  v.  Olds,  77  Ga.  673 ; 
Southern,  eta  R'y  Co.  v.  Rice,  38 
Kan.  398 ;  Lake  Erie,  etc.  R'y  Ca  v. 
Fix,  88  Ind  381. 
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§  6801.  Eight  of  passenger  to  rely  on  instructions  given  him. 
As  will  be  seen,'  it  is  the  duty  of  the  carrier  to  give  the  pas- 
senger such  instructions  and  directions  as  are  reasonably  nec- 
essary to  enable  him  to  pursue  his  journey  with  safety  and 
dispatch.  This  being  so,  it  is  obvious  that  the  passenger  is 
entitled  to  rely  and  act  upon  information  or  instructions  given 
him  by  the  carrier,  or  by  his  agent  if  the  giving  of  such  in- 
structions is  within  the  apparent  scope  of  the  latter's  authority, 
and  if  the  information  or  instructions  are  not  manifestly  erro- 
neous or  do  not  lead  him  into  plain  danger.''  Illustrations  of  the 
right  to  so  rely  and  act  are  found  in  many  of  the  cases  noti6ed 
in  the  preceding  sections,  wherein  it  has  been  held  that  the 
passenger  may  rely  upon  representations  as  to  the  sufficiency 
of  the  ticket  given  him  by  the  ticket  agent  or  conductor,  or 
upon  directions  as  to  the  train  which  he  should  take,  the  place 
at  which  he  should  alight,  and  the  like.'  Other  illustrations 
will  be  found  in  later -sections.'' 

But  it  is  expected  that  passengers  will  exercise  ordinary  in- 
telligence and  prudence,  and  the  carrier  will  not  be  in  fault, 
in  the  absence  of  special  circumstances  requiring  unusual 
diligence,  where  he  has  used  such  means  and  given  such  in- 
formation as  would  be  sufficient  for  the  needs  of  a  traveler  Of 
ordinary  intelligence  using  reasonable  care  and  attention.' 

Neither  can  the  carrier  be  bound  by  directions  or  informa- 
tion given  by  an  agent  in  reference  to  a  matter  not  within  the 
apparent  scope  of  his  authority.*    A  fortiori  is  this  so  when 

'  See  §  617c.  6  The  question  of  the  responsibihty 

2  Murdook  v.  Railway  Co.,  ISTTMass.  of  the  principal  for  the  statements  of 

393;'Hufford   v.    Railroad   Co.,    64  his  agent  is  one  of  great  difficulty, 

Mich.  631 ;  Georgia  E.  Co.  v.  Murden,  not  so  much  in  determining  what 

—  Ga.  — ,  12  S.  E.  Rep.  630 ;  Olson  rule  should  be  appUed  as  in  deciding 

ti.  Railroad  Co.,  45  Minn.  536 ;  Wilsey  what  cases  are  witliin  the  rule.    See 

u  Railroad  Co.,  88  Ky.  511 1  Philadel-  Mechem  on  Agency,  §§  714-717. 

phia,  etc.  R  Co.  v.  Rice,  64  Md.  63 ;  In  order  to  be  binding  upon  the 

Burnham  v.  Railway  Co.,  63  Ma  298 ;  •  principal,  such  statements  must  have 

Pennsylvania  Co.  v.  Hoagland,  78  Ind.  been  made :  (1)  In  respect  to  a  matter 

203 ;  Chance  v.  Railway  Co.,  10  Mo.  within  the  scojje  of  his  authority ; 

App,  351 ;  Hardy  v.  Railroad  Co.,  12  (2)  while  acting  in  reference  to  such 

N.  Y.  SuppL  55.  matter,  and  (8)  at  the  time  of  the 

'See  §  580jf  et  seq.  transaction  or  so  soon  afterwards  as 

*  Bee,  post,  §  661c.  to  be  a  part  of  the  transaction.*  Id, 

'Barkers  Railroad  Co.,  S4N.Y.  599.  Statements,    then,   for    example, 
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the  passenger  knows  that  the  agent  has  no  authority  to  give 
the  directions  he  assumes  to  give.' 

made,  or  directions  given,  by  a  con- 
ductor to  a  passenger,  on  board  the 
wrong  train  by  his  own  mistake,  and 
let  off  the  cars  away  from  the  station 
at  his  own  request,  as  to  the  course 
the  passenger  shall  pursue  after  leav- 
ing, the  train,  are  not  binding  on  the 
company  because  not  made  in  refer- 
ence to  a  matter  within  the  scope  of 
the  conductor's  authority.  Cincin- 
nati, etc.  R.  Co.  V.  Carper,  113  Ind.  26. 
"Broad  as  the  authority  of  the 
conductor  is,"  said  the  court,  "it  is 
by  no  means  unlimited ;  on  the  con- 
trary, it  is  limited  to  the  manage- 
ment and  control  of  the  train  com- 
mitted to  his  care.  He  has  authority 
to  control  the  train  in  its  movements, 
and  it  is  his  duty  to  take  measures  to 
preserve  passengers  from  injury 
while  getting  on  the  train,  while  they 
are  on  it,  and  while  they  are  alight- 
ing. In  the  discharge  of  this  duty 
he  must,  as  the  representative  of  the 
company,  exercise  a  high  degree  of 
care  and  diligence ;  but  when  the  re- 
lation of  carrier  and  passenger  ter- 
minates, the  authority  of  the  con- 
ductor as  the  representative  of  the 
carrier  is  at  an  end.  His  authoritj' 
ceases  when  the  passenger  has  safely 
alighted  from  the  train.  The  com- 
pany does  not  vest  him  with  either 
apparent  or  actual  authority  beyond 
such  as  is  necessary  for  the  proper 
care  of  the  persons  and  property 
placed  in  his  charge  and  oontroL 
When  the  person  who  enters  as  a 
passenger  has  finally  left  the  train, 
the  conductor  no  longer  stands  to 
him  as  the  representative  of  the  car- 
rier. His  representative  character 
does  not  extend  to  acts  done  after 
the  relation  of  passenger  and  carrier 


has  been  severed.  It  is  his  duty  to 
afford  the  passenger  whom  he  directs 
to  leave  his  train  a  safe  alighting 
place,  but  he  is  not  bound,  as  the 
representative  of  the  company,  to 
look  after  the  passenger  after  he  has 
left  the  train." 

On  the  other  hand,  directions  given 
by  the  conductor  to  a  passenger  as  to 
his  conduct  on  the  train,  or  in  getting 
on  or  off  the  train,  would  be  clearly 
within  his  authority.  International, 
etc.  R.  Co.  V.  GUbert,  64  Tex.  536. 
The  dh-ections  of  the  brakeman  or 
other  officer  as  to  a  matter  intrusted 
to  his  charge,  as  to  direct  a  passenger 
which  way  to  go  or  to  take  a  car  at 
a  given  time,  may  be  relied  upon. 
Chance  v.  Railway  Co.,  10  Mo.  App. 
351 ;  Allender  v.  Railroad  Co.,  43 
Iowa,  276. 

Further  illustrations  of  this  rule 
will  be  fovmd  post,  §  6616: 

1  This  is  illustrated  in  the  late  case 
of  Alabama,  etc.  R  Co.  v.  Carmichael, 
—  Ala.  — ,  8  S.  Rep.  87.  There  the 
passenger  applied  for  a  ticket  on  a 
limited  train,  for  a  certain  point 
The  agent  declined  to  sell  her  the 
ticket  as  the  ti-ain  did  not  stop  at 
that  point  She  then  applied  to  the 
conductor  and  he  told  her  to  get  on 
without  a  ticket  and  he  would  stop 
at  that  station  and  let  her  off.  which 
he  failed  to  do.  Seld,  that  she  had 
such  notice  of  the  regulation  not  to 
stop  there  that  she  was  not  entitled 
to  rely  on  the  conductor's  promise  to 
stop,  and  therefore  the  company  was 
not  liable.  See,  also.  Wells  v.  Rail- 
road Co.,  67  Miss.  24;  Railway  Co.  v. 
Hatton,  60  Ind.  12;  Railway  Co.  v. 
Pierce,  47  Mich.  277. 
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14.  Limitation  of  Co/Trier's  UabiUty. 

§  581.  Passenger  carrier  cannot  limit  Ms  Mobility  Ity  notice 
or  regulation  —  Conclusiveness  of  contract. —  It  has  been  fre- 
quently held  that  mere  notices  to  the  passenger  are  no  more 
effectual  for  the  purpose  of  limiting  the  liability  of  the  pas- 
senger carrier  than  of  the  common  carrier  of  goods,  and  that 
any  regulation  he  may  adopt,  the  effect  or  tendency  of  which 
would  be  to  release  him  in  the  least  from  that  utmost  care 
and  diligence  which  the  law  requires  of  him,  whether  such 
regulation  was  known  to  the  passenger  or  not,  would  be 
absolutely  nugatory.'  But  one  who  intends  to  become  a  pas- 
senger may  contract  with  the  carrier  in  the  same  manner  as 
the  owner  of  goods,  and  when  the  contract  has  been  put  into 
the  passenger's  ticket,  the  same  conclusive  presumption  exists 
that  it  is  the  complete  and  entire  contract  between  the  parties, 
as  when  the  contract  for  the  carriage  of  goods  is  contained  in 
the  carrier's  receipt  or  bill  of  lading.  And  if  the  passenger 
has  accepted  from  the  carrier  such  a  ticket,  to  be  used  by  him 
as  evidence  of  his  right  to  be  carried  over  the  route,  and  in 
the  vehicles  of  the  carrier,  he  will  be  held  to  have  agreed  to 
be  carried  according  to  the  contract,  even  though  he  did  not 
read  it.^ 

§  582.  Same  subject  —  Good  faith  required  on  part  of  the 
ca/rrier. —  The  same  good  faith  wiU,  however,  be  required  of 
the  carrier  in  his  dealings  with  the  passenger  in  respect  to 
such  tickets,  as  is  required  of  the  common  carrier  of  goods 
when  he  undertakes  to  qualify  his  liability  by  the  terms  of  his 
receipt;  and  the  ticket  will  be  held  to  have  the  obligatory 
effect  of  a  contract  only  when  the  written  or  printed  matter, 
designed  to  vary  the  contract  from  that  which  would  be  im- 
plied by  the  law,  is  upon  the  face  of  the  ticket,  and  so  patent 
that  it  wiU  be  presumed  that  the  passenger  could  have  failed 
to  see  and  understand  it  only  from  inattention  or  negligence. 
Consequently,  if  the  carrier  has  resorted  to  any  device  to  con- 
ceal it  from  the  passenger's  notice,  or  if  he  has  affixed  it  to 
the  ticket,  whether  designedly  or  not,  in  such  a  manner  as 
that  it  would  not  have  been  probably  noticed,  as  if  it  should 

1  See  ante,  §  580.  — ,  37  N.  E.  Eep.  665.     See  ante, 

"  Fonesca  v.  Steamship  Co.,  —  Mass.    §  580. 
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be  written  or  printed  illegibly  or  unintelligibly,  or  upon  the 
back  of  the  ticket,  the  presumption  would  be  that  it  had  not 
b^en  seen  or  understood  by  him,  and  that  he  had  therefore 
never  assented  to  it.' 

§  583.  Mght  of  the  carrier  to  provide  against  liability  for 
injuries  to  the  passenger  from  the  negligence  of  the  carrier  or 
his  servants. —  The  decisions  of  the  courts  as  to  the  right  of 
the  carrier  of  passengers  to  limit  his  liability  for  the  neglect 
of  that  care  and  circumspection  which  the  law  requires  of  him 
have  followed  the  same  course  as  those  upon  the  right  of  the 
carrier  of  goods  to  gtiatd  himself  by  contract  with  the  bailor 
against  the  consequences  of  his  negligence ;  and  the  same  di- 
versity as  to  the  validity  of  such  contracts  and  the  extent  to 
which  they  may  provide  against  the  carrier's  liability,  when 
they  are  allowed,  is  to  be  found.  The  courts  before  which 
this  subject  has  come,  both  as  to  the  carrier  of  passengers  and 
as  to  the  carrier  of  goods,  do  not  seem  to  have  been  influenced 
in  the  conclusions  to  which  they  have  come  by  the  difference 
in  the  subjects  of  the  contracts  in  the  two  cases,  the  same 
courts  which  deny  the  rights  of  the  common  carrier  of  goods 
to  provide  by  his  contract  against  the  consequences  of  his 
negligence,  denying,  also,  the  same  right  to  the  passenger  car- 
rier when  the  carriage  of  the  passenger  himself  is  thejuhject 
of  contract,  however  explicit  the  contract  may  be,  and  even 
though  the  carriage  may  be  gratuitous.  And  this  may  be 
stated  to  be  the  now  decidedly  prevailing  doctrine  in  this 
country.' 

§  584.  Same  subject —  Cases  Iwldimg  such  contracts  invalid. 
The  leading  case  as  to  the  right  of  the  passenger  carrier  to 

1  Brown  v.  The  Railroad,  11  Cush.  31  M&  238 ;  Express  Ca  v.  Crook,  44 

97,  and  ante,  §§  345,  580.  Ala.  469;  Maslin  v.  Railway  Ca,  14 

ZQeveland,  etc.  R.  R  v.  Curran,  19  W.  Va.  180;  Merchants'  Dis.  Ca  v. 
Ohio  St  1 ;  Penn.  R  R  v.  Henderson,  Cornforth,  3  Col.  381 ;  Railway  Ca  u 
51  Penn.  St  315 ;  Jacobus  v.  The  Stevens,  95  U.  S.  658 ;  Express  Ca  v. 
Railroad,  20  Minn.  135 ;  Rose  v.  The  Graham,  26  Ohio  St  598 ;  Rice  v. 
Raihoad,  39  Iowa,  346;  Railway  Ca  Railway  Ca,  63  Ma  318;  Gulf,  etc. 
V.  Mundy,  31.  Ind.  48;  School  Dis-  R'y  Ca  w  McGown,  65  Tex.  640 ;  Ohio, 
trict  V.  Railway  Ca,  103  Mass.  656;  eta  R  R.  u  Selby,  47  Ind.  471;  Mo- 
Railway  Ca  V.  Sayers,  36  Gratt  338;  bQe,  etc.  R  R.  v.  Hopkins,  41  Ala. 
Transportation  Ca  v.  Oil  Ca,  63  486;  Flinn  v.  The  Railroad,  1  Hous- 
Penn.  St  14;  Sager  v.  Railway  Co.,  ton  (Del.),  469. 
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enter  into  stipulations  with  his  passenger  so  as  to  exonerate 
himself  from  liability  for  the  negligence  of  himself  or  his  serv- 
ants, from  which  the  passenger  has  suffered  injury,  is  that 
of  The  Eailroad  v.  Lockwood.^  This  was  the  case  of  a  pas- 
senger traveling  under  what  was  known  as  a  drover's  pass, 
in  which  it  was  agreed,  as  one  of  the  mutual  terms  of  the  ar- 
rangement for  carrying  his  cattle,  that  the  plaintiff  should 
take  upon  himself  all  the  risk  of  injury  to  them  and  of 
personal  injury  to  himself,  and  that  the  acceptance  of  the 
pass  was  to  be  considered  a  waiver  of  all  claim  for  dam- 
ages for  injuries  received  on  the  train.  Having  received 
personal  injury  from  the  negligence  of  the  servants  of  the 
company,  he  brought  this  suit,  which  was  defended  upon  the 
ground  that  under  the  terms  of  this  contract  the  companj'' 
was  released  from  all  liability  for  negligence.  But  after  an 
elaborate  discussion  of  the  question  as  to  the  right  of  the  car- 
rier, either  of  passengers  or  of  goods,  to  provide  by  contract 
for  exemption  from  liability  for  the  consequences  of  negli- 
gence, in  which  the  question  as  to  each  was  treated  as  depend- 
ing upon  the  same  principle,  the  conclusion  was  reached  that 
a  contract,  the  object  of  which  was  to  relieve  the  carrier, 
whether  of  passengers  or  of  goods,  from  responsibility  for  the 
negligence  of  himself  or  of  his  servants,  was  neither  just  nor 
reasonable  in  law,  and  that  the  reasons  for  this  conclusion  ap- 
plied with  special  force  to  the  case  of  the  carrier  of  passen- 
gers. The  contract,  therefore,  so  far  as  it  undertook  to  affect 
the  liability  of  the  carrier  for  negligence  in  the  carriage  of 
the  passenger,  was  declared  to  be  totally  void,  and  the  defense 
was  disallowed.^ 

§  585.  Same  subject  —  Mo  distinction  made  in  these  cases  as 
to  degree  of  negligence. —  In  this  and  in  several  of  the  cases 
upon  this  subject,  it  is  said  that  in  cases  of  the  kind  ho  dis- 
tmction  can  be  made  between  the  degrees  of  negligence ;  and 
any  neglect-  to  exercise  the  reasonable  care  and  diligence 
which  the  mode  of  carriage  and  the  circumstances  make  nec- 
essary for  the  safety  of  the  passenger  will  be  considered  as 
negUgence  against  responsibility  for  which  it  would  be  unrea- 
sonable to  permit  the  carrier  to  contract.    How  far  the  pas- 

'  n  Wall  357.  2  See  ante,  §§  363,  363. 
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senger  may,  by  an  express  contract,  dispense  with  that  utmost 
care  and  diligence  which  are  the  measure  of  the  carrier's  duty 
to  the  passenger,  or  whether  he  can  by  the  most  solemn  con- 
tract do  so  to  any  extent  whatever,  seems  not  to  be  distinctly 
affirmed.  The  reasonable  conclusion,  however,  from  the  lan- 
guage employed  in  these  cases  is  that  such  contracts  are  utterly 
futile  for  any  purpose  or  to  any  extent  whatever. 

§586.  Same  subject — Other  cases  uphold  such  contracts  — 
Free  passes  issued  on  condition  of  no  liability. —  But  the  dif- 
ference in  the  degrees  of  negligence  in  its  bearing  upon  con- 
tracts of  this  description  has,  in  other  cases,  been  recognized, 
and  the  validity  of  such  "stipulations  has  been  made  to  turn 
upon  the  nature  of  the  negligence  of  himself  or  his  servants, 
against  which  the  carrier  undertakes  to  protect  himself;  or 
rather,  it  is  permitted  to  have  efiPect  only  when  the  negli- 
gence in  the  particular  instance  is  not  of  the  kind  denominated 
gross  or  wiKul.^  ,  And  again,  by  other  courts  it  is  held  that 
when  the  carrier  receives  no  compensation  for  the  carriage 
from  the  passenger,  but  carries  him  gratuitously,^  as  upon  a 
free  pass,  or  when  there  is  a  consideration  in  the  partial 
abatement  of  the  regular  and  established  fare,'  he  may  law- 

1  m  Cent  R.  R.  v.  Eead,  37  lU.  contains  a  strong  statement  of  the- 
484 ;  Wells  v.  The  Railroad,  26  Barb,    rules  leading  to  this  result 

611 ;  Indiana,  etc.  R  R.  v.  Mundy,  21        The  opposite  conclusion  has  been, 

Ind.  48 ;  Jacobus  v.  Railway  Co.,  20  however,  lately  reached   in   Texas. 

Minn.  125.  Gulf,  etc  R'y  Co.  v.  McGown,  65  Tex. 

2  Wells  V.  The  Railroad,  26  Barb.  640.  See,  also,  Bryan  v.  Railway  Ca, 
641 ;  24  N.  Y.  181 ;  Perkins  v.  The  32  Mo.  App.  238.  As  to  who  is  a 
Railroad,  24  id.  196 ;  Kinney  v.  The  gratuitous  passenger  see  ante,  §  566; 
Eaih-oad,  3  Vroom  (32  N.  J.  Law),  407.  note. 

In  the  very  recent  case  of  Quimby        SBissell  v.  The  Eaih-oad,  25  N.  Y. 

V.  Railroad  Co.,  150  Mass.  365,  it  is  442,  29  Barb.   603;   Poucher  u  The 

held  that  a  person  who  solicits  and  Railroad,  49  N.  Y.  263;  McCawley  u 

obtains  a  free  pass  as  a  mere  gi-atuity,  The  Railway,  L.  R.  8  Q.  B.  57 ;  GaUim 

conditioned  that  he  will  assume  all  v.  The  Railway,  L.  R.  10  Q.  B.  213; 

risk  of  accident  of  every  name  and  Hall  v.  The  Railway,  id.  437 ;  Duff  v. 

nature  while  traveling  on  the  pass,  Railway  Co.,  L.  R  (Ire.)  4  C.  P.  178; 

cannot  recover  for  an  injury  received  Alexander  i).   Railway  Co.,  33  Up. 

from  the  carelessness  of  the  com-  Can.  474.     For  the  rule  as  to  the  ne- 

P*°y-  cessity  for  proof  of  consideration  to 

The  same  ruling  was  made  also  in  sustain  a  contract  limiting  the  car- 

a  late  case  in  Connecticut  (Griswold  rier's  liability,  see  York  Co.  v.  Cen- 

V.  RaUroad  Co.,  53  Conn.  371),  which  tral  Railroad,  3  WaU.  107. 
was  very  cai-efuUy  considered  and 
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fully  contract  with,  the  passenger  that  the  latter  will  take  upon 
himself  all  the  riip:  of  personal  injury  from  the  negligence  of- 
the  agents  or  servants  of  the  carrier  for  which  the  carrier 
would  otherwise  be  liable;  and  such  an  agreement,  it  has  been 
held,  will  protect  the  company,  not  only  against  liability  for 
injuries  from  negligence  during  the  actual  transit  of  the  passen- 
ger, but  also  for  such  as  he  may  sustain  from  the  carelessness 
of  its  servants  while  at  its  station  for  the  purpose  of  taking 
his  passage,*  or  from  the  unsafe  condition  of  its  grounds  after 
the  transit  has  been  ended.-  Such  contracts,  however,  to  be 
effectual,  must  be  expressed  in  unequivocal  terms.^ 

15.  Regulations  of  the  carrier. 

§  587.  The  'passenger  must  conform  to  the  reasonable  regu- 
lations of  the  carrieryafid  may  he  ejected  for  refusal. —  The 
passenger  takes  his  ticket  always  with  the  understanding  that 
■he  will  conform  to  the  reasonable  regulations  of  the  carrier  as 
to  the  conduct  of  the  carriage ;  and  it  has  been  held  that  an 
obedience  to  such  regulations  is  a  condition  of  the  contract 
to  carry,  though  not  expressed  in  the  contract  or  known  to 
the  passenger ;  *  and  for  a  persistent  refusal  to  comply  with 
them,  the  carrier  may  resort  to  the  necessary  force  to  remove 
the  passenger  from  his  conveyance.  In  resorting,  however, 
to  this  extreme  measure,  the  carrier  assumes  the  responsibility 
of  the  reasonableness  of  the  regulation,  and  if  it  should  be 
held  to  be  unreasonable,  he  will  have  acted  without  authority, 
and  wiU  be  liable  in  damages  to  the  passenger.  He  has  no 
right,  arbitrarily,  to  adopt  rules  or  regulations  for  which  there 

1  Ppucher  v.  The  Eailroad,  supra,  the  lap  shall  pay  extra  fare  is  reason- 

^Gallinu  The  Railway,  SMjjra.  For  able.    Morris    v.    Railroad    Co.,   116 

the  cases  in  which  this  defense  was  N.  Y.  552.    So  is  one  that  passengers 

made  by  the   common   carrier   of  shall   not  stand    on    car   platform, 

goods,  and  as  to  the  extent  to  which  GraviUe  v.  Railroad  Co.,  105  N.  Y. 

they  may  protect  themselves  against  535. 

loss  or  damage  occasioned  by  their        But  a  regulation  that  passengers 

own  negligence,  see  ante,  %  360  et  shall  not  wear  the  uniform  cap  of  a 

*69-  line  of  steamers  running  in  opposi- 

'  Kenney  v.  RaUroad  Co.,  125  N.  Y.  tion  to  those  with  which  the  carrier 

^2.  connects  is   not  reasonable.    South 

*  A  regulation  that  passengers  with  Fla.  R.  Co.  v.  Rhodes,  35  Fla.  40. 
packages  too  large  to  be  carried  in 
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is  no  occasion,  and  which,  may  unnecessarily  subjact  the  pas- 
senger to  inconvenience  or  danger,  and  to  undertake  their 
enforcement  by  his  forcible  expulsion.  JSTor  can  he  lawfully 
eject  or  refuse  to  carry  the  passenger,  especially  after  the  car- 
riage has  been  commenced,  because  of  a  Tiolation  of  an  unes- 
sential rule ;  nor  can  he  claim  this  right  because  the  regulation 
itself  provides  that  such  shall  be  the  penalty  for  its  violation. 
A  fortiori  he  cannot,  by  regulations  or  usages  not  known  to 
the  passenger,  deprive  the  latter  of  rights  conferred  upon  him 
by  his  ticket,  which  contained  no  notice  of  such  limitations.' 

§  588.  Same  st%'eci.-^  The  courts,  however,  both  in  this 
country  and  in  England,  have  gone  very  far  in  sustaining  the 
regulations  of  carriers  of  passengers  by  railway  for  reasons 
peculiar  to  that  mode  of  carriage.  "  Transportation  by  rail- 
way," it  was  said  in  Hibbard  v.  The  Erie  Railroad  Company,^ 
"  is  one  of  the  highest  efforts  of  science  and  art,  and  imposes 
upon  those  employed  in  it  a  degree  of  care,  circumspection 
and  diligence  unknown  to  other  modes  of  conveyance.  It 
implies  also  a  degree  of  authority  in  the  direction  and  man- 
agement of  the  trains  in  their  progress  over  the  road,  and  in 
regard  to  the  time  and  manner  in  which  passengers  shall 
enter  and  depart  from,  and  the  conditions  upon  which  they 
are  to  remain  within,  the  cars,  little  less  than  absolute.  Such 
regulations  as  will  enable  a  railroad  corporation  to  execute  its 
difHpult  and  responsible  duties,  insure  the  comfort  and  safety 
of  its  passengers,  and  protect  itself  from  wrong  and  imposi- 
tion, it  has  an  undoubted  right  to  prescribe,  provided  such 
regulations  are  reasonable  and  just." 

§  589.  8am.e  subject. —  The  necessity  for  promptness  in  the 
movements  of  their  trains  has  also  been  held  to  justify  the 
enforcement  of  their  rules  and  regulations  as  to  passengers 
with  a  decision  and  firmness  which  would  not,  perhaps,  be  al- 
together approved  in  the  management  of  their  business  by 
carriers  by  other  modes  of  conveyance.     On  this  ground  it 

1  Thus,  a  ticket  unlimited  on  its  containing  no  restrictions  as  to  the 

face  as  to  the  time  of  using  cannot  train  open  which  it  shall  be  used  be 

be  affected,  in  the  hands  of  the  pas-  affected  by  regulations,  not  known 

senger  who  has  no  notice  of  them,  to  the  holder,  that  it  should  be  used 

by  rules  or  regulations  limiting  the  only  on  certain  trains.    Maroney  v. 

time  (Pennsylvania  R.  Co.  v.  Spicker,  Railway  Co.,  106  Mass.  15a 

105  Penn.  St.  143) ;  nor  can  a  ticket  2 15  N.  Y.  455. 
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was  held  in  the  same  case  that  when  the  passenger  had  for- 
feited his  right  to  be  carried  further  by  a  refusal  to  exhibit 
his  ticket  to  the  conductor  wbefi  its  exhibition  was  demanded, 
and  the  signal  had  been  given  to  stop  the  train  for  the  pur- 
pose of  removing  him  from  it,  he  could  not  regain  his  right 
to  be  carried  on  by  then  exhibiting  it,  and  that  the  conductor 
was  justified  in  persisting,~notwithstanding  its  exhibition  after 
he  had  given  the  signal  for  stopping  the  train,  in  ejecting 
him.    "  This  question,"  said  Denio,  C.  J.,  "  requires  a  consid- 
eration of  the  peculiar  character  of  this  new  mode  of  trans- 
porting persons.     Eailroad  trains  are   run  according  to  a 
scheme  in  which  the  time  required  in  passing  from  one  point 
to  another,  and  the  time  required  for  the  necessary  stoppages, 
is  accurately  calculated.    Any  derangement  or  departure  from 
the  time  fixed  is  exceedingly  hazardous  to  the  safety  of  the 
company's  property  and  to  the  lives  of  the  passengers  and  the 
persons  employed  in  running  the  train.     The  most  horrible 
calamities  have  often  been  the  result  of  such  derangements. 
A  train  of  railroad  cars  cannot  be  stopped,  and  again  set  in 
motion  so  as  to  attain  its  former  speed,  without  considerable 
delay;  and  if  one  passenger  by  his  unjustifiable  humor  can 
cause  the  »cars  to  stop,  another  may  do  the  same  thing,  and 
the  utmost  irregularity  may  be  brought  about.    The  rule  was, 
therefore,  in  my  judgment,  plainly  reasonable  which  imposed 
a  forfeiture  of  his  right  to  proceed  further  in  the  cars  upon  a 
person  who  should  refuse  to  show  his  ticket  to  a  conductor 
when  requested.     Having  forfeited  his  right  by  his  conduct,, 
it  was  for  th^  company  or  its  agents  to  say  whether  he  should 
he  retained  after  having  occasioned  the  inconvenience  of  a 
stoppage  by  his  pertinacity."     And  this  may  be  considered  a 
well-established  rule.^    But  though  for  such  breach  of  his  im- 
plied contract  to  obey  the  regulations  of  the  carrier  he  may 
be  excluded  from  that  particular  train,  the  company  cannot, 
for  the  same  offense,  prohibit  him  from  going  on  another 
train.2 

'State  V.  Thompson,  20  N.  H.  350 ;    in  full  in  10  COiicago  Legal  News,  78„ 
State  V.  Campbell,  3  Vroom,   309;    November  24,  1877);  Nelson  v.  The 
O'Brien  v.  The  Railroad,  15  Gray,  20 ;    EaUroad,  7  Hun,  140. 
Stone  V.  The  EaUroad  (Iowa  S.  G),        3  State  v.  Campbell,  supra, 
5  Central  Law  Journal,  477  (reported 
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16.  Ejection  of  passenger  for  breach  of  regulations. 

§  590.  At  what  place  •passenger  may  ie  ^ected. —  It  has  been 
held  that  the  passenger  who  refuses  to  obey  a  reasonable  regu- 
lation of  the  carrier  forfeits  his  right  to  be  carried,  and  at  once 
puts  himself  in  the  condition  of  an  intruder,  and  may  be 
ejected  at  any  point  upon  the  carrier's  route  at  which  he  may 
choose  to  put  him  off ;  and  that  the  railway  carrier,  unless  the 
rule  be  changed  by  statute,  need  not  delay  his  removal  until 
its  train  comes  to  a  station,  but  may  stop  the  train  and  expel 
him  at  once.'  This  rule  is,  however,  changed  by  statute  in 
many  States,  and  the  passenger  may  only  be  ejected  at  a  reg- 
ular stopping  place  or  opposite  a  dweUing-house.^  And  though, 
by  the  common  law,  a  carrier,  it  is  said,  is  not  required  to  put 
out  a  trespasser  at  one  place  rather  than  another,  yet  the  law 
will  not  permit  a  person  to  be  exposed  wantonly  to  perils.' 
There  is,  however,  no  rule  which  requires  any  consideration 


1  Great  "Western  R'y  v.  Miller,  19 
Mich.  305 ;  McClure  v.  The  Railroad, 
34  Md  583;  Ohio,  etc.  R  E.  t).  Muhl- 
ing,  30  DL  9;  Illinois,  etc.  E.  R  u 
Whittemore,  43  id.  430;  Wyman  v. 
Railroad  Co.,  34  Minn.  310 ;  LiOis  v. 
Railroad  Co.,  64  Mo.  464;  O'Brien 
V.  Railroad  Co.,  15  Gray,  30 ;  Brown 
V.  Railroad  Co.,  51  Iowa,  335.  In  Illi-. 
nois,  by  statute,  passengers  can  be  put 
off  only  at  regular  stations  of  railway 
carriers  for  failure  or  refusal  to  pay 
fare.  Terre  Haute  R.  R  v.  Vanatta, 
31  111.  188.  As  to  what  is  a  regular 
station,  see  Illinois  Cent  R  Co.  v. 
Latimer,  138  111.  163.  But  the  statute 
does  not  require  that  they  shaU  not 
be  put  off  elsewhere  on  the  road  for 
a  refusal  to  surrender  their  tickets 
when  required  by  a  regulation  of  the 
carrying  company.  111.  Cent  R  R 
V.  Whittemore,  supra.  See,  also.  Nel- 
son V.  The  Railroad,  7  Hun,  140 ;  Hill 
V.  The  Railroad,  63  N.  Y.  101. 

Where  there  is  no  statute  to  the 
contrary,  a  passenger  liable  to  ejec- 
tion who  asks  to  be  put  off  near  the 


station  from  which  he  started  should 
be  there  put  off.  Hall  v.  Railway 
Co.,  28  a  C.  361. 

2  See  Toledo,  eta  R  Co.  v.  Wright, 
68  Ind.  586;  Texas,  etc.  R  Co.  v. 
Cas'ey,  52  Tex.  112;  Hobbs  v.  Rail- 
way Co.,  49  Ark.  357;  South  Plwida 
R  Co.  V.  Rhodes,  25  Fla.  40;  Bald- 
win V.  Railway  Co.,  64  N.  H.  596; 
Wright  V.  Railway  Co.,  78  Cal.  360. 

s  Even  in  the  absence  of  a  statute 
regard  must  be  had  for  the  age,  sex 
and  condition  of  the  passenger,  the 
state  of  the  weather,  the  time  of  day, 
etc.,  and  he  must  not  be  ejected  at 
an  unreasonably  unsuitable  place  or 
time,  and  the  suitableness  of  the 
time  and  place  is,  ordinarily,  for  the 
jury.  See  Hall  v.  Railway  Co.,  28 
S.  C.  261 ;  Illinois,  etc  R  Co.  v.  Lati- 
mer, 128  111.  163;  Louisville,  etc.  R 
Co.  V.  Sullivan,  81  Ky.  634;  Brown 
V.  Railroad  Co.,  51  Iowa,  235;  Toledo, 
etc.  R  Co.  V.  Wright,  68  Ind.  586; 
Chicago,  etc.  -R.  Co.  v.  Pai-ks,  18  111. 
460. 
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to  be  shown  for  the  mere  convenience  of  a  wrong-doer ;  other- 
wise, such  companies  would  be  subject  to  imposition  by  being 
compelled  to  carry  persons  from  station  to  station  without 
compensation.  But  while  this  should  be  the  general  rule, 
there  may  be  circumstances  under  which  such  a  course  would 
be  unjustifiable,  and  would  subject  the  carrier  to  liability,  to 
damages  to  the  person  thus  treated ;  as  where  the  passenger 
having  a  ticket  had  accidentally  lost  or  mislaid  it,  and  not  being 
able  to  show  it  when  called  upon  by  the  conductor,  in  con- 
formity with  a  regulatiqn  of  the  company,  was  ejected  without 
being  afforded  an  opportunity  to  find  it,-  or  where  a  passenger 
to  whom  no  seat  can  be  furnished,,  and  who  therefore  refuses 
to  give  up  his  ticket,  is  ejected  at  a  dangerous  place.^ 

In  England,  however,  the  power  to  ej^ct  for  non-performance 
of  a  regulation,  as  to  produce  a  ticket  or  pay  fare,  does  not 
exist  in  the  absence  of  some  statute  or  valid  by-law  or  agree- 
ment conferring  it." 

§  591.  Tlie  riglit  to  eject  must  te  exercised  in  a  'proper  man- 
ner.—  But  though  the  carrier  may  not  be  required  to  pay  re- 
gard to  the  mere  convenience  of  the  passenger,  when  he  has 
forfeited  his  right  to  be  carried  by  his  misconduct  or  refusal 
to  comply  with  his  regulations,  he  cannot  eject  him  in  such  a 
manner  as  to  endanger  his  safety,  as  by  ejecting  him  while  the 
train  is  in  motion  or  in  a  dangerous  place,  without  making 
himself  liable  for  the  consequences.*  Nor  can  he  use  more 
force  than  may  be  necessary,  and  if  he  resort  to  unnecessary 
violence,  it  will  be  no  defense  that  the  passenger  had  offended 
against  his  rules,  and  had  thereby  subjected  himself  to  the 
carrier's  right  to  expel  him ;  and  not  only  the  unnecessary 
force,  but  any  circumstances  of  insult  or  indignity  in  the  man- 
ner of  his  expulsion,  may  be  shown  in  an  action  by  the  pas- 
senger.' 

1  Maples  V.  The  Railroad,  38  Conn.  — ,  15  S.  W.  Rep.  495 ;  Fell  v.  Raili-oad 
557.             •  Co.,  44  Fed.  Rep.   348.    Ejecting  a 

2  Hardenbergh  v.  Railway  Co.,  39  passenger  from  a  slowly  moving 
Minn.  3.  train  is  not  negligence  jser  se.  South- 

^  Butler  V.  Railway  Co.,  L.  R.  31  em,  etc.  R'y  Co.  v.  SanforfJ,  —  Kans. 
Q.  B.  Div.  207.  — ,  35  Pac.  Rep.  891. 

<  State  V.  Kinney,  34  Minn.  311;  sKnowles  v.  Railroad  Co.,  103 
Brown  v.  Railroad  Co.,  66  Mo.  588 ;  N.  C.  59 ;  Steamboat  Co.  v.  Brookett, 
Gulf,  etc.  R  Co.  V.  Kirkbride,  —  Tex.    131  IT.  S.  637 ;  Jardine  v.  Cornell,  50 
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§  591a.  Effect  of  tender  after  refusal  to  pay  or  show  ticket 
and  Section  hegun. —  The  question  has  frequently  arisen  in 
recent  eases  whether,  after  a  passenger  has  refused  to  pay  the 
fare  demanded  or  to  produce  his  ticket,  and  the  conductor  has 
begun  to  eject  him  or  has  completely  ejected  him,  the  passen- 
ger may  then  tender  the  fare  or  ticket  required  and  be  entitled 
to  continue  his  journey  upon  that  train.  Upon  this  question 
the  cases  are  not  in  harmony,  but  the  prevailing  rule,  and  the 
one  supported  by  the  better  reasons,  is  that  even  though  he 
may  once  have  refused  to  pay  his  fare  or  show  his  ticket,  he 
may,  at  any  time  before  the  process  of  ejection  is  begun, 
comply  with  the  demand  and  continue  his  journey  on  that 
train ;  but  that  where  he  so  refuses  and  persists  in  his  refusal, 
after  being  accorded  reasonable  time  and  opportunity  to  com- 
ply, until  the  conductor  has  the  right  and  it  is  his  duty  to  eject 
him,  and  the  conductor  has  begun  the  process  of  ejection  either 
by  stopping  the  train  or  applying  force  to  the  passenger  when 
necessary,  the  passenger  thereupon  forfeits  his  rights  as  a  pas- 
senger, and  his  ejection  may  be  completed  even  though  he 
may  thereafter  tender  the  performance  demanded.' 

N.  J.  L.  485 ;  Brown  v.  Raihoad  Co.,  236 ;  Hibbard  v.  EaUroad  Ca,  15  N, 

66  Mo.  588 ;  Philadelphia,  etc.  B.  Co.  Y.  455 ;    Atchison,    etc.    R    Co.    v. 

V.  Larkin,  47  Md.   155 ;   Mykleby  v.  Dwelle,  —  Kans.  — ,  24  Pac.  Rep. 

Railway  Co.,  39  Minn.  54 ;  Coppin  v.  500;    Pickens    v.  Railroad  Co.,  104 

Braithwaite,   supra,  §  545 ;  Moore  v.  N.  C.  312 ;  Clark  v.  Railroad  Co.,  91 

The  Railroad,  4  Gray,  465 ;  Holmes  v.  N.  C.  506 ;  Hoffbauer  v.  Railroad  Co., 

Wakefield,  13  AUen,  580 ;  Law  v.  The  53  Iowa,  344 ;  State  v.  Campbell,  33 

Railroad,  33  Iowa,  534 ;  Bass  v.  The  N.  J.  L.  309 ;  Cincinnati,  etc.  R.  Co.  v. 

Railway,  36  Wis.  450 ;  State  v.  Ross,  SkiUman,  39  Ohio  St  444;  Louisville, 

2  Dutcher,  324;  Healy  v.  The  Rail-  etc.  R.  Co.  v.  Harris,  9  Lea,  180; 
road,  28  Ohio  St.  23 ;  Hewett  v.  Swift,  Bland  v.  RaUroad  Ca,  35  CaL  570. 

3  Allen,  420 ;  Perm.  R.  R.  u  Vandiver,  In  South  Carohna  R.  Co.  v.  Nix,  68 
42  Penn.  St  865 ;  Seymour  v.  Green-  Ga,  572,  the  court  approve  the  rule 
wood,  7  H.  &  N.  355 ;  Bayley  v.  The  that  a  tender  must  be  accepted  even 
Railway,  L.  R.  7  O.  P.  415 ;  Kline  v.  after  the  passenger  is  fully  ejected,  if 
The  Railroad,  37  Cal.  400 ;  EvansvUle,  made  before  the  train  actually  starts 
etc.  R  Co.  V.  Gilmore,  —  Ind.  — ,  37  again  but  not  afterwards ;  but  the 
N,  B.  Rep.  993 ;  Alabama,  etc.  R  Co.  conductor  had  been  hasty  in  ejecting 
V.  Frazier,  —  Ala.  — ,  9  S.  Rep.  303 ;  him  in  this  case. 

Gulf,  etc.  R'y  Co.  v.  K^enh^e,  —  Tex.  In  Railroad  Co.  v.  Garrett,  8  Lea, 

— ,  16  S.  W.  Rep.  177.  438,  it  is  held  that  where  one  has 

'  Pease  v.  Railroad  Co.,  101  N.  Y.  boarded  the  train  in  good  faith  and 

867 ;  O'Brien  v.  Railroad  Co.,  80  N.  Y.  his  fare  is  paid  by  himself  or  by  an- 
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A  fortiori,  when  before  refusal  to  perform  he  has  already 
been  carried  part  way  upon  his  journey,  the  passenger  cannot 
escape  ejection  by  tendering  only  the  fare  for  the  remainder 
of  the  journey,'  nor  can  he  continue  his  journey  by  buying  a 
ticket  for  the  remainder  of  the  way.^ 

But  to  justify  the  ejection  in  any  case,  a  demand  of  per- 
formance must  first  have  been  made  upon  the  passenger  and 
a  reasonable  time  allowed  him  within  which  to  comply.'' 

§  5915.  Duty  of  carrier  to  tender  hade  fa/re  recei/oed  iefore 
^eotion.—  A.  passenger  bought  a  ticket,  in  good  faith,  relying 
upon  the  ticket  agent's  assurance  that  he  might  stop  over 
upon  it,  which  he  did,  although,  in  fact,  the  ticket  gave  no 
such  right,  a  custom  to  that  effect  having  been  recently  ter- 
minated. Upon  attempting  to  continue  his  journey  upon  it, 
the  conductor  refused  to  ^accept  the  ticket  and  expelled  the 
passenger  from  the  train  for  refusing  to  pay  a  second  fare,  no 
allowance  or  rebate  being  offered  for  the  amount  already  paid 
for  the  ticket.  Said  the  court,  in  Maine :  *  "  The  conductor  had 
proof  from  the  ticket  that  the  fare  had  been  paid  for  the  whole 


other  for  him  before  ejection  is  com- 
pleted, but  after  it  is  begvm,  it  is 
sufficient 

A  tender  of  fare  by  a  third  person 
for  the  passenger,  made  before  the 
train  has  stopped,  must  be  accepted. 
Ham  V.  Canal  Co.,  —  Penn.  — ,  31 
Atl  Rep.  1012. 

In  O'Brien  v.  Railroad  Co.,  80  N.  Y. 
236,  it  is  held  that  tender  even  after 
stoppage  of  train  is  sufficient  if  the 
stoppage  be  at  a  regular  station  at 
which  the  train  would  have  stopped 
anyway.  But  compare  this  with  the 
Pease  case,  supra. 

In  Louisville,  etc.  R.  Co.  v.  Harris, 
9  Lea,  180,  it  is  held  that  the  rule 
justifying  the  refusal  to  accept  a 
tender  after  stopping  must  be  con- 
fined to  those  cases  in  which  the  re- 
fusal was  wilfid,  and  this  rule  was 
approved  in  Texas,  etc  E'y  Co.  v. 
Bond,  62  Tex  442.  It  was  also  ap- 
plied in  Harrison  v.  Fink,  43  Fed. 
Rep.  787. 


1  Pennington  v.  Railroad  Co.,  63 
Md.  95. 

2  Stone  V.  Railway  Co.,  47  Iowa,  82; 
Swan  V.  Railroad  Co.,  132  Mass.  116. 
The  contrary  was  held,  however, 
where  a  passenger  who  had  paid  his 
fare  and  procured  his  ticket"  rode 
part  way  upon  it  and  then  stopped 
over  without  a  permit,  and,  on  re- 
suming his  journey,  being  refused 
carriage,  got  off  at  the  first  station 
and  bought  a  new  ticket  for  the  re- 
mainder of  the  journey.  Ward  v. 
Railroad  Co.,  56  Hun,  268. 

3  Texas,  etc.  R'y  Co.  v.  Bond,  62 
Tex.  443;  Curl  v.  Railway  Co.,  63 
Iowa,  417.  In  this  case  the  passen- 
ger lacked  a  dime,  which  another 
passenger  was  about  to  loan  him,  as 
the  conductor  knew,  but  it  was  not 
produced  until  just  after  the  bell  was 
rung,  whereupon  the  passenger  was 
ejected  and  the  money  refused. 

4  Burnham  v.  Railroad  Co.,  63  Me. 
398. 
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distance,  and  from  the  statements  of  the  plaintiff,  which  he  had 
no  reason  to  doubt,  and  which  were  confirmed  by  the  custom 
so  lately  abrogated,  "that  he  had  paid  it  upon  the  representa- 
tions of  the  agent  that  the  ticket  would  carry  him  through. 
If,under  these  circumstances,  the  company,  through  the  con- 
ductor, would  repudiate  or  deny  the  contract^  the  least  they 
could  do  would  be  to  pay  back  the  surplus  money  that  they 
had  received  or  deduct  it  from  the  fare  claimed,  neither  of 
which  was  done  or  offered  to  be  done,  and  this  they  were 
legally  bound  to  do  before  refusing  to  execute  the  contract 
made  by  their  agent  even  if  they  were  not  bound  by  it."  ^ 

So  a  passenger  went  on  board  the  train  without  a  ticket 
and  paid  the  ticket  fare,  but  refused  to  pay  the  extra  rate  re- 
quired when  paid  on  the  train.  He  was  thereupon  put  off  and 
then  the  money  he  had  already  paid  was  tendered  back  to 
him.  The  court  held,  however,  that  it  shoujd  have  been  re- 
turned to  him  before  he  was  ejected.^  But  where  the  amount 
paid  did  not  exceed  the  rate  which  the  company  was  entitled 
to  receive  when  paid  upon  the  train  for  carriage  to  the  point 
of  ejection,  the  failure  to  tender  back  any  part  of  it  was  ex- 
cused.' 

§  592.  The  right  to  resist  ejection  —  May  resist  ejection  Jrom 
train  in  rapid  motion. —  The  carrier  having  thus,  as  has  been 
seen  in  the  preceding  sections,  the  right  to  eject  the  passenger 
for  the  non-payment  of  fare,  for  the  failure  to  produce  the 
proper  ticket,  for  misconduct  and  for  a  refusal  to  observe  the 
carrier's  reasonable  regulations,  it  becomes  an  important  ques- 
tion to  determine  when  and  to  what  extent  the  passenger  may 
resist  ejection. 

In  the  first  place  it  may  be  noticed  that  if  the  conductor, 
or  any  servant  of  a  railway  company,  undertake  to  eject  a 
passenger  while  the  train  is  moving  so  rapidly  that  the  latter's 
life  would  be  endangered  by  being  forced  from  it,  he  may  re- 
sist the  attempt,  as  he  would  have  the  right  to  resist  an 
attempt  to  take  his  life.  "A  person,"  said  Comstock,  J., 
"  cannot  be  thrown  from  a  railroad  train  in  rapid  motion, 
without  the  most  imminent  danger  to  life ;  and,  although  he 

'  Citing  Cheney  v.  Railroad  Co.,  11  2  Bland  v.  Railroad  Co.,  55  Cal  570. 
Mete.  121 ;  1  Redfleld  on  Railways,  s  Hoffbauer  v.  Railroad  Co.,  53 
100,  note.  Iowa,  342. 
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may  be  justly  liable  to-  expulsion,  he  may  lawfully  resist  an 
attempt  to  expel  him  in  such  a  case.  As  the  refusal  of  a  pas- 
senger to  pay  fare  will  not  justify  a  homicide,  so  it  fails  to 
justify  any  act  which  in  itself  puts  human  life  in  peril;  and 
the  passenger  has  the  same  right  to  repel  an  attempt  to  eject 
him,  when  such  an  attempt  will  thus  endanger  him,  that  he 
has  to  resist  a  direct  attempt  to  take  his  life.  The  great  law 
of  self-preservation  so  plainly  establishes  this  conclusion  that 
no  further  argument  can  be  necessary." ' 

§  593.  Same  subject  —  Resistance  when  rigMfully  on  train  — 
Resistance  not  necessary  to  preserve  passenger^ s  rights  —  Danv- 
Uges  for  injuries  received  while  resisting. —  And  not  only  may 
the  passenger  resist  being  put  off  under  circumstances  or  in  a 
manner  which  may  endanger  his  safety,  even  when  he  has  for- 
feited his  right  to  be  carried  further,  but  when  he  is  lawfully 
upon  the  train,  and  has  the  right  to  be  carried  on,  if  the  con- 
ductor wrongfully  attempts  to  eject  him  under  a  mistake  as  to 
his  right  to  do  so,  the  passenger  may,  it  has  been  held,  resist 
to  the  utmost  extent  necessary  to  prevent  it.  "  When  a  con- 
ductor is  in  the  wrong,"  say  the  court  in  English  v.  The  Canal 
Company,^  "the  passenger  has  a  right  to  protect  himself 
against  any  attempt  to  remove  him,  and  resistance  can  law- 
fuDy  be  made  to  such  an  extent  as  may  be  essential  to  main- 
tain such  a  right.  Cases  occur  where  circumstances  may  irp.- 
peratively  require  that  tlie  passenger  should  remain  on  the 
train  on  account  of  others  who  may  be  there  in  his  chargq,  or 
where  it  is  indispensable  that  he  should  hasten  on  his  journey 
without  delay ;  and  if,  by  reason  of  the  mistaken  judgment  or 
wilfulness  of  the  conductor,  he  could  be  expelled  when  law- 
fully there,  serious  injury  might  follow.  The  law  does  not, 
under  such  oircurnstances,  place  the  passenger  within  the  power 
of  the  conductor ;  and  when  lawfully  in  the  cars,  he  is  au- 
thorized to  vindicate  such  right  to  the  full  extent  which  might 
be  required  for  his  protection." 

But  while  a  passenger  lawfully  upon  the  train  may  halve  the 
legal  right  to  resist  a  wrong  attempt  to  eject  him,  even  if 
undertaken  at  a  proper  place  and  under  otherwise  proper  cir- 
cumstances, it  is  certainly  not  a  prudent  remedy,  and  is  one 

1  Sandf ord  v.  RaUroad  Co.,  23  N.  Y.        2  66  N.  Y.  454 
343. 
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which  should  not  be  encouraged  bj  the  courts.'  The  frequent 
resort  to  such  resistance  has  its  origin  in  two  notions,  both 
natural  and  both  unsound.  The  first  is,  that  it  is  not  in  keep- 
ing with  manly  independence,  and  a  true  estinaate  of  the  rights 
of  the  American  citizen,  to  submit  quietly  to  what  is  deemed 
an  imposition ;  and  the  second  is,  that  resistance  is  necessary 
to  a  preservation  of  the  passenger's  rights.-    As  to  the  first  it 


'In  HuflFord  v.  Railway  Co.,  53 
Mich.  118,  where  the  question  arose 
upon  the  ejection  of  a  passenger 
who  had  been  furnished  with  what 
was  claimed  to  be  a  ticket,  good  upon 
its  face  at  least,  Cooley,  C.  J.,  said : 
"  The  plaintiff,  therefore,  in  this  case, 
if  it  was  found  that  the  ticket  he 
held  was  not  good  by  reason  of  for- 
mer use  and  cancelment,  should 
have  paid  his  fare  when  it  was  de- 
manded, and  looked  afterwards  to 
the  railroad  company  for  the  refund- 
ing of  tiie  money  and  for  compensa- 
tion for  any  trouble  he  might  be  put 
to  in  obtaining  it.  And  it  would . 
have  been  very  prudent  and  pi'oper 
for  him  to  adopt  this  course,  even 
though  there  was  nothing  on  the 
face  of  the  ticket  to  apprise  him  of 
the  invalidity.  If  the  conductor, 
who  was  manager  of  the  ti-ain,  in- 
formed him  that  for  any  reason  the 
ticket  was  one  he  could  not  receive, 
a  contest  with  him  over  it  must  gen- 
erally be  very  profitless  and  there- 
fore inadvisable.  But  we  are  all  of 
opinion  that  if  the  plaintiff's  ticket 
was  apparently  good  he  had  a  right 
to  refuse  to  leave  the  car." 

2  In  Hall  V.  Memphis  R.  Co.,  l5 
Fed.  Rep.  57,  61,  Hammond,  J.,  in 
speaking  of  a  plaintiff  who  was  a1> 
tempting  to  ride  upon  a  ticket  which, 
upon  its  face,  had  ceased  to  be  valid, 
but  which  he  claimed  the  ticket 
agent  had  assured  him  was  good, 
says,  "  he  resisted  the  conductor,  and 
not  only  provoked  but  invited  force 
to  eject  him;  no  doubt  under  the 


mistaken  view  of  the  law,  as  he  him- 
self expressed  it,  that  'he  had  a 
right  to  vindicate  his  constitutional 
and  legal  rights  as  a  free  American 
citizen ; '  that  it  was  his  duty  to  do 
so ;  and  further,  that  resistance  was 
necessary  to  secure  his  right  of  ac- 
tion against  the  company.  He  ad- 
mits that  much,  and  I  do  not 
doubt  he  felt  that  he  was  building 
up  a  more  substantial  claim  for  large 
damages  by  resistance  It  is  a  com- 
mon mistake;  but  where  the  con- 
ductor is  acting  lawfully  and  doing 
what  he  has  a  right  to  do,  the  pas- 
senger must  submit  to  his  authority, 
and  resistance  is  wholly  unlawful 
The  courts  wUl  not,  where  a  passen- 
ger is  in  the  wrong,  tolerate  any  nice 
discriminations  about  the  force  nec- 
essary to  secure  submission  to  the 
conductor's  lawful  authority  and 
overcome  the  resistance,  unless  it 
may  be  where  the  conductor  departs 
from  the  exercise  of  lawful  force, 
and  beats,  wounds  or  maltreats  the 
resisting  passenger  in  the  ill-temper 
of  belligerency,  and  thereby  becomes 
an  aggressor  on  his  own  personal  ac- 
count Even  here  it  would  be  remem- 
bered that  the  conductor  is  likewise 
human ;  while  he  should  do  his  duty 
without  unnecessary  violence  and  in 
the  best  of  temper,  a  resisting  pas- 
senger cannot  expect  the  courts  to 
ei'ect  delicate  scales  on  which  to 
weigh  with  exact  nicety  the  force 
used  to  overcome  his  resistance.  The 
conductor  is  somewhat  like  the  mas- 
ter of  a  ship.    He  has  police  powers 
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is  sufficient  to  say,  not  only  that  might  on  either  side  does  not 
make  right,  and  that  the  true  progress  of  the  race  is  in  the 
direction  of  a  peaceable  settlement  of  invaded  rights,  but  also 
that  it  is  contrary  to  sound  public  policy  that  broils  and 
fights  should  be  tolerated  upon  railroad  trains  crowded  with 


and  disciplinary  coBti'ol  over  the 
train,  and  the  quiet  and  comfort  of 
the  passengers  and  their  safety  are 
under  his  protection.  He  should  be 
obeyed  by  the  passengers,  and  the 
common  notion  that  force  must  be 
invited  to  secure  legal  demands 
against  his  unlawful  exactions  is,  in 
my  judgment,  erroneous  and  vicious. 
All  the  passenger  need  do  is  to  ex- 
press his  dissent  to  the  demand  made 
upon  him,  and  he  need  not  require 
force  to  be  exerted  to  secure  his 
rights,  certainly  not  to  increase  his 
damages.  I  have  held  in  another 
case  that,  even  where  the  passenger 
is  right  and  the  conductor  is  wrong, 
it  is  contributory  negligence  to  resist 
him  by  engagihg  in  an  unnecessary 
trial  of  strength  with  inferior  force. 
Absolute  submission  may  not  be  a 
duty  where  the  conduct  of  the  con- 
ductor is  wrongful,  and  resistance 
does  not  preclude  the  right  to  recover 
all  reasonable  damages  for  the  wrong 
done;  but  unreasonable  resistance 
should  be  considered  in  mitigation  of 
damages;  resistance  should  noti  at 
all  events,  be  allowed  to  aggravate 
the  damages.  Brown  v.  Memphis  & 
C.  R  Co.,  7  Fed.  Rep.  51,  65. 

"I  fuUy  recognize  the  feeling  of  'a 
free  American  citizen,'  in  the  face  of 
threatened  wrong  or  insult,  but  the 
safety  of  the  ■ship  forbids  that  he 
should  fight  with  the  master,  and  im- 
peril the  ship  and  the  lives  and  prop- 
erty she  carries.  Better  that  he 
should  suffer  the  wrong  than  to  en- 
danger or  discomfort  his  fellow  pas- 
sengers. The  conductor  of  a  railroad 
tram  is  not  altogether  as  supreme, 
perhaps,  as  the  master  of  a  ship ;  but 


on  analogous  principles,  that  seem  to 
me  obvious,  it  is,  I  think,  the  duty  of 
a  passenger  to  avoid  resistance  be- 
yond mere  dissent,  and  submit  to  his 
authority  without  more  than  mere 
protest,  unless  resistance  is  necessary 
to  defend  himself  against  impending 
personal  injury.  In  this  case,  there- 
fore, it  not  appearing  that  the  con- 
ductor was  guilty  of  any  attempted 
violence  in  overcoming  the  resistance 
of  the  plaintiff,  and  that  he  was  as  con- 
siderate of  his  age  and  obstinacy  as 
possible,  taking  all  the  plaintiff  said 
to  be  true,  I  do  not  feel  authorized 
on  the  proof  to  submit  to  the  jury 
whether  or  not  the  plaintiff's  resist- 
ance might  not  have  been  overcome 
with  something  less  of  force  than  the 
conductor  used.  The  plaintiff  said 
he  did  the  best  he  could  to  retain  his 
seat  in  the  train  by  holding  on  and 
refusing  to  leave  it. 

"The  same  considerations,  grow- 
ing out  of  the  mistaken  notion  of  the 
plaintiff  that  he  was  only  vindicating 
his  rights,  that  to  do  this  he  must  in- 
vite force,  and  his  obstinacy  in  re- 
fusing to  pay  the  additional  fare 
demanded,  while  he  had  abundance 
of  money  with  him  to  do  so,  con- 
vinced me  that  he  was  intent  on 
making  a  case  against  this  railroad 
company  by  compelling  the  con- 
ductor to  eject  him  or  recognize  his 
tickets,  and  induce  me  to  withdraw 
all  the  cii'cumstances  connected  with 
his  ejection  from  the  consideratiop 
of  the  jury  in  aggravation  of  dam- 
ages. In  my  judgment  passengers 
cannot  be  allowed  to  build  up  cases 
for  damages." 
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women,  children,  and  other  peaceable  and  quiet  passengers, 
even  though  the  passenger  whose  ejection  is  sought  should  be 
in  the  right.  The  rights  and  feelings  of  the  one  in  such  a  case 
should  yield  to  the  rights  and  feehngs  of  the  many.  As  to 
the  second  it  is  clearly  settled  that  the  rights  of  the  passenger 
are  as  fully  protected  when  he  pays  an  unlawful  demand  under 
protest,  or,  in  like  manner,  leaves  the  car  at  the  conductor's 
demand,  as  when  he  resists  and  is  forcibly  ejected.* 

So,  though  unlawfully  ejected,  the  passenger  is  not  entitled 
to  recover  damages  for  injuries  received  which  were  caused 
by  his  resistance,  and  which  would  not  have  happened  had  he 
not  resisted.  Injuries  from  undue  and  unnecessary  force  may 
be  compensated,  but  the  passenger  has  no  right,  even  when 
not  in  fault,  to  invite  the  application  of  force,  and  then  recover 
damages  for  injuries  thereby  sustained.^ 


1  In  Southern,  etc.  E'y  Co.  v.  Eice, 
38  Kan.  398,  Rice  had  a  good  ticket 
for  that  trip  and  train,  but  the  con- 
ductor mistakenly  determined  it  to 
have  expired  and  ejected  him.  Said 
Horton,  C.  J. :  "  We  fully  concede 
that  no  one  has  a  right  to  tesort  to 
force  to  compel  the  performance  of 
a  contract  made  with  him  by  another ; 
and  a  passenger  about  to  be  wrong- 
fully expelled  from  a  railroad  train 
need  not  require  forge  to  be  exerted 
to  secure  his  rights  or  increase  his 
damages.  For  any  breach  of  contract 
or  gross  negligence  on  the  part  of 
the  cpnductor  or  other  employees  of 
a  railroad  company,  redress  must  be 
sought  in  the  courts,  rather  than  by 
the  strong  arm  of  the  pei-son  who 
thinks  himself  about  to  be  deprived 
of  his  rights.  A  passenger  should  not 
be  permitted  to  invite  a  wrong  and 
then  complain  of  it  HaU  v.  H.  &  C. 
R.  Co.,  15  Fed.  Rep.  57 ;  Townsend  v. 
N.  Y.  C.  R.  Co.,  56  N.  Y.  801 ;  Brad- 
shaw  V.  S.  B.  R.  Co.,  135  Mass.  409; 
Railroad  Co.  v.  Connell,  112  111.  296; 
Palace  Car  Co.  v.  Reed,  75  id.  135 ;  3 
Wood's  R'y  Law,  §  364  Of  course, 
a  party  upon  a  train  may  resist  when, 


under  the  circumstances,  resistance 
is  necessary  for  the  protection  of  his 
life  or  to  prevent  probable  serious  in- 
jury; nor  can  a  party  be  lawfully 
ejected  from  a  train  whUe  in  motion 
so  that  his  being  put  off  would  sub- 
ject him  to  great  peril.  In  this  case 
Rice  made  no  unreasonable  resist- 
ance. He  did  not  resort  to  force  or 
violence;  having  a  good  ticket  and 
being  entitled  to  ride,  he  refused  to 
pay  fare  or  get  off  the  ti-ain.  The 
conductor  had  no  difficulty  in  lead- 
ing him  off,  and  about  all  that  Rice 
did  was  merely  to  assert  his  lawful 
right  to  ride  upon  the  train.  Where 
a  passenger  with  a  clear  right  and  a 
clean  ticket  is  entitled  to  ride  on  that 
trip  and  train,  and  is  wrongfully 
ejected  without  forcible  resistance 
upon  his  part,  the  jury  are  and  ought 
to  be  allowed  great  latitude  in  assess- 
ing damages.  They  should  award 
liberal  damages  in  full  compensation 
for  the  injuries  received.  The  quiet 
and  peaceable  behavior  of  a  passen- 
ger is  to  his  advantage  rather  than 
to  his  detriment" 

2  In  Pennsylvania  R  Co.  v.  Connell, 
113  111.  395,  the  plaintiff  held  a  ticket 
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A  fortiori,  where  the  passenger  is  in  the  wrong,  and  the 
conductor  has  the  right  to  eject  him,  and  is  proceeding  to  do 


over  defendant's  road  good  upon  its 
face.  It  was  part  of  a  coupon  ticket 
from  Omaha  to  New  York,  originally 
sold  by  another  line  acting  as  defend- 
ant's agent  The  sale  of  such  tickets 
had  been  previously  authorized,  but 
six  days  before  its  sale  at  Omaha  the 
selling  company's  oflBcers  at  St.  Louis 
had  been  notified  to  disconrtinue  their 
sale,  but  there  was  no  evidence  that 
the  ticket  agent  at  Omaha  knew  of 
this  fact  At  any  rate,  the  passenger 
bought  the  ticket  in  good  faith,  hav- 
ing no  notice  of  the  discontinuance 
of  the  arrangement,  and  traveled  on 
it  until  he  reached  defendant's  line, 
when  it  was  repudiated.  The  pas- 
senger, refusing  to  leave  the  train, 
was  ejected  by  the  conductor,  who 
used  such  force  as  was  necessary  to 
accomplish  this  purpose.  Said  the 
court : 

"In  regard  to  the  damages,  the 
court,  in  substance,  directed  the  jury 
that  the  plaintiff  was  entitled  to  re- 
cover compensation  for  loss  of  time 
or  actual  pecuniary  loss,  as  the  result 
of  being  forcibly  ejected  from  the 
train;  also  such  sum  as  will  com- 
pensate for  injuries  to  the  person  re- 
sulting from  being  forcibly  ejected 
from  the  train  and  for  bodily  pain. 
The  conductor  had  been  ordered  by 
his  superiors  not  to  receive  a  ticket 
for  fare  over  the  road  like  the  one 
presented  by  appellee,  and  when,  in 
the  discharge  of  his  duty  as  con- 
ductor, he  called  upon  appellee  for 
fare,  and  the  ticket  was  presented, 
he  notified  appellee  that  he  could  not 
receive  the  ticket,  and  at  the  same 
time  informed  him  that  he  must 
pay  fare  to  New  York.  This  appel- 
lee refused  to  do,  and  then  the  con- 
ductor notified  him  that  he  must  pay 
the  regular  fare  or  leave  the  train. 


Appellee  refused  to  pay  or  leave  the 
cai-,  and  the  conductor  stopped  the 
train  at  a  regular  station  and  put 
appellee  off  by  force,  but  it  does 
not  appear  that  more  force  was  used 
than  was  necessary.  This  was,  in 
substance,  the  transaction.  If  it  be 
true  that  appellee,  by  virtue  of  his 
ticket,  was  entitled  to  be  carried  over 
appellant's  road,  the  question  pre- 
sented is  whether  he  can  recover 
damages  for  being  forcibly  expelled 
from  the  train,  or  was  it  his  duty, 
when  notified  by  the  conductor  that 
he  would  not  receive  the  ticket,  to 
pay  his  fare  under  protest  or  leave 
the  train  and  hold  the  company  re- 
sponsible for  the  expulsion  without 
compelling  the  conductor  to  resort  to 
force.  Had  appellee  paid  the  fare 
demanded,  he  might  have  sued  the 
company  for  a  breach  of  contract 
Had  he  left  the  train  when  the  con- 
ductor refused  to  receive  the  ticket 
and  ordered  him  to  leave,  he  might 
have  sued  and  recovered  for  all  dam- 
ages sustained  in  consequence  of  the 
act  of  the  conductor  in  expelling  him 
from  the  train ;  but  can  he  recover 
for  the  force  used  by  the  conductor, 
which  he,  by  his  own  act,  induced 
the  conductor  to  resort  to  in  order  to 
put  him  off  the  train? 

•'  A  question  similar  in  principle  to 
the  one  involved  in  this  case  arose  in 
Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Griffin,  68  lU.  499,  and  it 
was  there  said : 

'"If  a  passenger  pays  his  fare  to  a 
certain  station,  and  the  ticket  agent 
inadvertently  gives  him  a  ticket  to 
an  intermediate  station,  the  demand 
of  a  fare  the  second  time  by  the  con- 
ductor will  be  a  breach  of  the  im- 
plied contract  on  the  part  of  the 
company  to  carry  him  to  the  proper 
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SO  in  a  lawful  manner,  the  passenger  has  no  right  to  resist, 
and  if  in  doing  so  he  receive  injury,  he  wiU  have  no  one  to 
blame  but  himself.' 


station.  By  paying  on  such  demand, 
his  action  will  be  -as  complete  as  if 
he  resists  the  demand  and  suffers 
himself  to  be  ejected,  and  his  ejec- 
tion in  such  case  will  add  nothing  to 
his  cause  of  action.  It  is  his  duty 
to  pay  the  fare  demanded,  and,  if  the 
company  fails  to  make  suitable  rep- 
aration for  the  indignity,  he  can 
maintain  his  appropriate  action.' 

"  In  Pullman  Car  Co.  v.  Reed,  75  111. 
135,  Reed  had  purchased  a  ticket  for 
a  particular  berth  in  a  sleeping-car, 
and  had  lost  it  after  entering  the  car. 
He  refused  to  pay  a  second  time,  and 
was  forcibly  expelled,  after  produc- 
ing proof  that  he  had  purchased  a 
ticket  for  a  berth.  A  verdict  of 
|3,000  was  held  to  be  excessive,  and 
it  was  also  held  that  the  plaintiff  was 
dnly  entitled  to  recover  the  price 
paid  for  the  ticket,  and  reasonable 
compensation  for  the  trouble  and  in- 
convenience he  suffered  by  being  de- 


prived of  a  berth  in  the  sleeping-car. 
See,  also.  Hall  v.  Memphis  &  Charles- 
ton Railroad  Co.,  9  Am.  &  Eng.  R'y 
C.  349. 

"  In  the  case  first  cited,  it  was  ex- 
pressly held  by  this  court  that  where 
the  passenger  paid  on  the  demand  of 
the  conductor,  his  action  will  be  as 
complete  as  if  he  resists  and  suffers 
himself  to  be  ejected,  and  his  ejection 
in  such  case  will  add  nothing  to  his 
cause  of  action.  We  entertain  no 
doubt  that  appeUee  was  entitled  to 
recover  the  amount  of  the  cost  of  a 
ticket  from  the  place  he  was  ejected 
from  the  cars  to  New  York.  He 
was  also  entitled  to  recover  such 
damages  as  he  sustained  on  account 
of  the  delay  occasioned  by  the  ex- 
pulsicai,  and  all  additional  expense 
necessarily  occasioned  thereby,  as 
well  as  reasonable  damages  for  the 
indignity  in  being  expelled  from  the 
train;  but  we  perceive  no  ground 


iTownsend  v.  The  Railroad,  56 
N.  Y.  295 ;  Murphy  v.  The  Railway 
118  Mass.  228.  In  the  Townsend  case, 
supra,  the  court,  per  Grover,  J.,  say 
that  when  the  conductor  of  the  train 
tells  the  passenger  in  explicit  terms 
that  he  cannot  retain  his  seat  upon 
that  ticket,  but  must  pay  fare  or 
leave  the  car,  this  amounts  to  ejec- 
tion. "  He  then  knows  that  he  can- 
not proceed  upon  the  ticket  taken, 
but  must  resort  to  his  remedy  the 
same  as  though  he  had  been  ejected. 
If,  after  this  notice,  he  waits  for  the 
application  of  force  to  remove  him, 
he  does  so  in  his  own  wrong ;  he  in- 
vites the  use  of  the  force  necessary  to 
remove  him ;  and  if  no  more  is  ap- 
plied than  is  necessary  to  effect  the 


object,  he  can  neither  recover  against 
the  conductor  or  company  therefor. 
This  is  the  rule  deducible  from  the 
analogies  of  the  law.  No  one  has  a 
right  to  resort  to  force  to  compel  the 
performance  of  a  contract  made  with 
him  by  another.  He  must  avail  him- 
self of  the  remedies  the  law  provides 
in  such  case.  This  rule  will  prevent 
breaches  of  the  peace  instead  of  pro- 
ducing them ;  it  will  leave  the  com- 
pany responsible  for  the  wrong  done 
by  its  servant  without  aggravating 
it  by  a  liability  to  pay  thousands  of 
dollars  for  injuries  received  by  an  as- 
sault and  battery  caused  by  the  faith- 
ful efforts  of  its  servants  to  enforce 
its  lawful  regulations." 
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§  594.  Whether  due  care  has  teen  used,  a  question  of  fact. — 
But  it  does  not  necessarily  follow,  as  a  conclusion  of  law,  that 
the  railway  carrier  will  be  liable  for  the  injury  which  may  be 
sustained  by  the  passenger  in  being  put  off  while  the  car  is  in 
motion.  This,  it  has  been  held,  is  a  question  for  the  jury,  and 
not  for  the  court,  the  inquiry  in  every  such  case  being  whether 
due  and  proper  care  was  used  in  the  removal.^  But  it  is  most 
unquestionably  the  duty  of  such  carriers,  if  their  cars  be  mov- 
ing at  a  rate  which  would  make  the  removal  unsafe,  either  to 
stop  them  or  slacken  their  speed  to  such  a  degree  as  that  the 
passenger,  even  when  he  had  forfeited  his  right  to  be  carried 
further,  might  leave  or  be  put  off  safely ;  and  any  failure  to 
observe  such  care  would  evince  reckless  conduct  which  would 
merit  the  severest  animadversion.^ 


upon  which  he  can  recover  for  per- 
sonal injuries  received,  unless  the  ex- 
pulsion was  malicious  or  wanton. 
When  the  conductor  demanded  that 
appellee  should  pay  fare  or  leave  the 
train,  he  would  have  been  justified 
in  refusing  to  pay  fare,  and  in  leav- 
ing the  train  on  the  command  of  the 
conductor,  and  had  he  done  so,  he 
would  have  received  no  personal  in- 
juries, and  might  then  have  brought 
his  action  and  recovered,  as  before 
stated ;  but  when  he  refused  to  leave 
the  train,  and  thus  compelled  the 
conductor  to  resort  to  force,  he  can- 
not recover  for  an  injury  which  he 
voluntarily  brought  upon  himself. 
The  conductor  was  ordered  by  his 
superior  not  to  receive  a  ticket  like 
the  one  presented.  This  order  he 
was  bound  to  obey,  and.  so  far  as  ap- 
pears, he  acted  in  good  faith,  and 
when  appellee  was  notified  by  the 
conductor  that  his  ticket  was  not 
good,  and  would  not  be  received,  it 
was  his  duty  to  leave  the  train  in  a 
peaceable  manner  and  hold  the  com- 
pany responsible  for  the  conse- 
quences, rather  than  resist  or  under- 
take to  retain  his  place  on  the  train 
by  force.    A  train  crowded  with  pas- 


sengers—  often  women  and  chil- 
dren —  is  no  place  for  a  quaiTel  or  a 
fight  between  a  conductor  and  a 
passenger,  and  it  would  be  unwise 
and  dangerous  to  the  traveling  pub- 
lic to  adopt  any  rule  which  might 
encourage  a  resort  to  violence  on  a 
train  of  cars.  The  conductor  must 
have  the  supervision  and  control  of 
his  train,  and  a  demand  on  his  part 
for  fare  should  be  obeyed,  or  the  pas- 
senger should  in  a  peaceable  man- 
ner leave  the  train,  and  seek  redress 
in  the  courts,  where  he  will  find  a 
complete  remedy  for  every  indignity 
offered,  and  for  all  damages  sus- 
tained." 

But  in  Louisville,  etc.  E'y  Co.  t>. 
Wolf,  —  Ind.  — ,  27  N.  E.  Rep.  606, 
where  a  passenger  had  surrendered 
his  ticket  to  the  conductor,  but  the 
conductor  afterwards  again  de- 
manded fare  of  the  passenger  and 
ejected  him,  it  was  held  that  he 
might  recover  for  injuries  received 
in  resisting. 

•  1  Healey  v.  The  Railroad,  38  Ohio  St 
33 ;  Murphy  v.  The  Railway,  supra. 

2  Lovett  V.  The  Railroad,  9  Allen, 
557 ;  Hestonville,  etc.  R.  Co.  v.  Bid- 
die,  —  Pa.  St  — ,  16  Atl.  Rep.  488. 
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J7.  The  treatment  of  the  passenger. 

%  595.  The  treatment  due  the  passenger. —  The  passenger  is 
entitled  not  only  to  every  precaution  which  can  be  used  by 
the  carrier  for  his  personal  safety,  but  also  to  respectful  treat- 
ment from  him  and  his  servants.  From  the  moment  the  re- 
lation commences,  as  has  been  seen,  the  passenger  is,  in  a  great 
measure,  under  the  protection  of  the  carrier,  even  from  the 
violent  conduct  of  other  passengers,  or  of  strangers  who  may 
be  temporarily  upon  his  conveyance.  But  as  against  the  as- 
saults and  violence  of  his  servants,  the  passenger  has  the  right 
to  claim  an  absolute  protection,  and  the  carrier  will  undoubt- 
edly be  held  responsible  for  any  unnecessary  personal  abuse 
or  violence  of  which  they  may  be  guilty  in  their  treatment  of 
the  passenger  whilst  engaged  in  the  discharge  of  their  as- 
signed and  appropriate  duties,  although  such  abuse  may  con- 
sist in  an  assault  or  battery  upon  the  person  of  the  passenger, 
and  may  be  wholly  unauthorized  by  the  carrier  and  prompted 
by  the  vindictive  feelings  of  the  servant  towards  the  passen- 
ger. And  it  would  seem,  according  to  some  of  the  cases,  that 
the  carrier  may  be  held  responsible  even  when  the  servant 
has  seemingly  departed  from  the  line  of  his  duty,  and  has 
committed  the  assault  or  the  personal  violence  upon  the  pas- 
senger aside  from  and  under  circumstances  wholly  uncon- 
nected with  the  discharge  of  such  duty ;  and  that  the  fact  of 
his  being  in  the  employment  of  the  carrier,  and  engaged  in 
the  prosecution  of  his  business  upon  his  vessel  or  vehicle,  wiU 
make  the  malicious  and  unauthorized  attack  of  the  servant 
upon  the  passenger  a  breach  of  duty  for  which  the  carrier 
himself  may  be  held  liable. 

§  596.  Liability  of  ca/rrier  for  ill-treatment  of  passenger — 
Liable  for  assault  by  servants. —  In  a  leading  case  upon  this 
subject '  the  evidence  was  that  the  plaintiff  was  a  passenger 
in  the  defendant's  railway-car,  and  in  the  absence  of  the  con- 
ductor surrendered  his  ticket  to  a  brakeman.  The  brakeman 
afterwards  approached  him,  and  in  language  coarse,  profane 
and  grossly  insulting,  denied  that  he  had  given  him  the  ticket, 
calling  him  a  liar,  a  cheat,  shaking  his  fist  in  the  plaintiff's 
face,  and  threatening,  if  he  opened  his  mouth,  to  kill  him. 

»Goddard  v.  The  RaUway,  57  Me.  20a 
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This  abusive  language  was  continued  for  some  minutes  in 
view  of  many  passengers,  and  was  promptly  reported  to  the 
company's  agent,  but  the  brakeman  was  nevertheless  retained 
in  the  company's  employment.  A  verdict  for  a  large  amount 
was  found  against  the  company.  This  was  approved  by  the 
appellate  court.  "  It  may  be  true,"  it  was  said,  "  that,  if  the, 
carrier's  servant  wilfully  and  maliciously  assaults  a  stranger, 
the  master  will  not  be  liable ;  but  the  law  is  otherwise  when 
he  assaults  one  of  his  master's  passengers.  The  carrier's  obli- 
gation is  to  carry  his  passenger  safely  and  properly,  and  to 
treat  him  respectfully ;  and  if  he  intrusts  the  performance  of 
this  duty  to  his  servants,  the  law  holds  him  responsible  for 
the  manner  in  which  they  execute  the  trust.  The  law  seems 
to  be  now  well  settled  that  the  carrier  is  obliged  to  protect 
his  passenger  from  violence  and  insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an  insurer  of  his  passenger's 
safety  against  every  possible  source  of  danger ;  but  he  is  bound 
to  use  all  such  reasonable  precautions  as  human  judgment  and 
foresight  are  capable  of  to  make  his  passenger's  journey  safe 
and  comfortable.  He  must  not  only  protect  his  passenger 
against  the  violence  and  insults  of  strangers  and  co-passen- 
gers, but  a  fortiori,  against  the  violence  and  insults  of  his  own 
servants.  If  this  duty  to  the  passenger  is  not  performed,  if 
this  protection  is  not  furnished;  but,  on  the  contrary,  the 
passenger  is  assaulted  and  insulted  throu'gh  the  negligence 
or  wilful  misconduct  of  the  cari-ier's  servant,  the  carrier  is 
necessarily  responsible.  And  it  seems  to  us  it  would  be  cause 
of  profound  regret  if  the  law  were  otherwise.  The  carrier 
selects  his  own  servants,  and  can  discharge  them  when  he 
pleases,  and  it  is  but  reasonable  that  he  should  be  responsible 
for  the  manner  in  which  they  execute  their  trust." ' 

§  597.  Smrn  subject  —  Illustrations. —  This  case  has  been 
approved,  and  the  law  as  thus  stated  has  been  followed,  by 
the  courts  of  several  other  states  in  similar  cases.  Thus, 
where  a  deck  passenger  upon  a  steamboat,  after  having  paid 

^The  same  principle  was  applied  brakeman,  equally  unprovoked  and 
in  the  same  court  in  the  case  of  aggravated,  and  as  little  pertinent  to 
Hanson  v.  The  Railway,  62  Me.  84,  his  duty,  and  a  verdict  for  $10,000 
in  which  the  proof  was  of  an  assault  was  not  regarded  as  excessive  under 
and  battery  upon  a  passenger  by  a    the  circumstances^ 
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the  price  of  his  passage,  was  assaulted  and  severely  beaten  hf 
the  clerk  to  whom  he  had  immediately  before  paid  it,  for  the 
alleged  reason  that  he  had  been  secreting  himself  tinder  the 
boilers  of  the  boat,  the  owners  of  the  steamboat  were  held 
liable  as  the  carriers  of  the  passenger  for  the  act  of  their  clerk, 
and  were  made ,  to  pay  damages  for  the  injuries  inflicted,  in- 
cluditig  the  loss  of  an  eye  by  the  passenger.'  And  in  another 
case,  the  owners  of  a  steamboat  were  made  liable  for  the  bat- 
tery of  a  passenger  by  the  steward  of  the  boat  and  his  assist- 
ants, growing  out  of  a  dispute  as  to  whether  another  passenger, 
whose  cause  the  plaintiff  espoused,  had  paid  for  his  supper.' 
The  carrier  was  also  held  liable  where  a  brakeman  struck  a 
passenger  in  the  face  with  a  lantern  because  the  passenger^ 
who  had  lost  his  watch,  said  he  thought  the  brakeman  had 
it ; '  where  the  driver  of  a  street  car  maliciously  assaulted  a 
passenger  because  the  passenger  expostulated  with  the  driver 
about  an  assault  made  by  the  latter  upon  another  person  out- 
side the  car ;  *  and  where  a  railway  brakeman  made  a  malicious 
assault  upon  a  passenger  who  had  attempted,  to  enter  a  wrong 
car.'  So  it  has  been  held  that  a  railroad  company  is  lia- 
ble for  the  wrongful  assault  upon  a  passenger  by  a  con- 
ductor of  its  train ;  *  or  by  the  porter  of  a  sleeping-car '  or 

J  Sherly  v.  Billings,  8  Bush,  147 ;  moving  train,  causing   ^i'tti  injury, 

and  see  Pendleton  v.  Kinsley,  3  Cliif.  Louisville,  etc.  R'y  Co.  v.  Wood,  113 

416.  Ind.  544 

8  Bryant  v.  Rich,  106  Mass.  180.  But  the  company  is  said  not  to  he 

'  Chicago,  etc.  R.  Co.  v.  Flexman,  liable  for  the  malicious  and  criminal 

103  111.  546.  act  of  an  employee,  as  if  he  should 

*  Stewart  v.  Railroad  Co.,  90  N.  Y.  set  in  motion  unconti-oUed  an  engine 

588.    To  like  effect,  Lyons  v.  Rail-  upon  tlie  track  (Mars  v.  Canal  Co., 

road  Co.,  10  N.  Y.  Suppl.  287.  54  Hun,  635) ;  nor  for  wanton  acts,  in 

5  McKinleyv.  Railroad  Co.,  44  Iowa,  West  Virginia  (Ricketts  v.  Railway 

314.  Co.,  33  W.  Va.  433);  nor  for  an  as- 

The   railway    company   is    liable  sault  on  a  passenger  which  the  latter 

where  the  ticket  agent  on  an  ele-  himself  provoked  (Scott  v.  Railroad 

vated   road   violently   and   wilfully  Co.,  53  Hun,  414). 

pushed  down  stairs  a  man  to  whom  'Western,  eta  R.  Ca  v.  Turner.  72 

he  had  refused  to  sell  a  ticket  under  Ga,  292;  Gasway  v.  Railroad  Co.,  58 

the  erroneous  impression  that  he  was  Ga.    216 ;    Illinois   Cent  R.    Co.   V. 

drunk   (McKeman  v.  RaUway   Co.,  Sheehan,  39  111.  App.  90. 

54  N.  Y.  Super.  854) ;  and  where  the  '  Dwinelle   v.   Raihxiad  Ca,    120 

conductor  pulls  a   passenger  off   a  N,  Y.  117. 
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drawing-room  car '  attached  to  its  train,  the  servants  in  charge 
of  these  cars  being  considered,  for  the  purposes  of  the  contract 
between  the  railroad  company  and  the  passenger,  as  the  serv- 
ants of  the  railroad  company.^-  So  a  carrier  by  water  is  liable 
for  a  wrongful  assault  upon  a  passenger  by  the  mate  of  the 
ship.' 

§598.  Same  subject — Exemplary  damages  allowed.  —  In 
these  oases  it  was  not  only  held  that  the  carrier  was  liable  for 
the  injury  which  had  been  sustained  by.  the  passenger  from 
the  ill-treatment  of  the  servant,  but  that  they  were  proper 
cases  for  exemplary  damages,  and  verdicts  against  the  de- 
fendants for  amounts  greatly  in  excess  of  the  actual  damage 
from  the  injuries  inflicted  were  considered  proper.  But, 
though  there  can  be  no  doubt  that  they  carry  the  doctrine  of 
respondeat  superior  to  a  great  length,  and  beyond  the  limit 
which  has  been  thought  justifiable  in  other  classes  of  cases, 
they  are  sustained  by  the  weight  of  authority  elsewhere  as  to 
the  liability  of  the  carrier  under  similar  circumstances.* 

§599.  Same  subject — Not  liable  for  assault  by  servant  hot 
acting  in  line  of  Ms  duty. —  A  different  view  of  the  law  was 
taken  by  the  courts  of  JSTew  York.  In  Isaacs  v.  The  Railroad,*  a 
female  passenger  upon  a  street  car  rang  the  bell  to  stop  the  car, 
in  order  that  she  might  alight,  and  while  she  stood  upon  the 
platform  of  the  car,  which  was  yet  in  motion,  insisting  upon 
its  being  stopped,  the  conductor,  with  a  rough  remark,  seized 
her  by  the  shoulder  and  violently  threw  her  to  the  ground, 
and  her  leg  was  broken  by  the  fall.  The  liability  of  the  com- 
pany for  the  act  of  the  conductor  was  denied,  upon  the  ground 
that  the  act  was  wanton  and  reckless,  and  not  in  the  perform- 
ance of  the  conductor's  duty  or  of  any  act  authorized  by  the 
company.  "Whenever  an  injury,"  it  was  said,  "has  been 
caused  by  the  conduct  of  a  servant  in  the  business  of  his  mas- 
ter, and  within  the  scope  of  his  employment,  the  master  has 
been  held  liable,  although  such  conduct  may  have  been  tortious. 
The  question  of  liability  does  not  depend  entirely  on  the  qual- 
ity of  the  act,  but  rather  upon  the  other  question,  wbether  it 

'  Williams  v.  Railway  Co.,  40  La,  ^  Springer  Transp.  Co.  v.  Smith,  16 
Aim.  417.  Lea,  498. 

^  Pennsylvania  Co.  v.  Roy,  103  U.  S.        *  See  post,%  815a. 
457.  547  N.  Y,  12a 
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has  been  performed  in  the  line  of  duty  and  within  the  scope 
of  the  authority  conferred  by  the  master.  "When  the  act  of  a 
servant,  whether  a  trespass  or  otherwise,  is  without  the  au-, 
thority,  either  expressly  conferred  upon  the  servant,  or  im- 
plied from  the  nature  of  the  employment  and  character  of  the 
duties,  and  causes  injury  to  others,  the  master  is  not  answer- 
able. It  is  said  that  the  implied  authority  in  the  servant  is 
limited  to  those  acts  which  the  master  could  himself  do  if  per- 
sonally present,  and  if  in  the  performance  of  such  acts  the  serv- 
ant misconducts  himself,  the  master  wiU  be  liable  for  his 
acts."  But  this  case,  though  the  principle  has  been  followed 
in  some  others,'  was  afterwards  shown  to  have  been  incorrectly 
decided  becajise  it  ignored  the  distinction  between  the  duty 
owed  by  the  carrier  to  a  passenger  and  that  owing  to  a  mere 
stranger.^  Thus  it  has  been  held  by  the  same  court  that  a 
railway  company  may  be  liable  to  an  action  for  assault  and 
battery  for  blows  upon  the  face  of  the  passenger,  struck  by 
the  conductor  of  the  car  in  attempting  to  ejefit  the  ipassenger 
who  resisted ;  for,  it  was  said,  such  an  act  may  be  done  with- 
out malice  or  iU  feeling,  and  may  be  deemed  necessary  by  the 
conductor  to  effect  the  purpose  with  which  he  is  charged  in 
the  proper  performance  of  his  duty.' 

§  600.  Same  subject— Illustrations. —  The  elementary  prin- 
ciple that  the  master  can  be  held  liable  for  the  tortious  acts 
of  the  servant  only  when  they  are  done  by  the  servant  in  the 
course  of  the  servant's  duty,  and  in  his  undertaking  to  per- 
form it,  biit  not  when  they  are  acts  of  wilful  misconduct,  has 
also  been  made  the  test  of  the  carrier's  liability  to  the  pas- 
senger in  other  cases.  In  The  Little  Miami  Eailroad  v.  Wet- 
more,*  an  altercation  occurred  between  the  passenger  and  the 
baggage-master  of  the  railroad,  which  resulted  in  an  attack 
by  the  latter  upon  the  passenger  with  a  hatchet,  from  which 
he  received  serious  injury ;  but  it  was  held  that  the  assault 

'  Parker  v.  The  Eailway,  5  Hun,  2  Stewart  v.  Railroad  Co.,  90  N.  Y. 
57;  Whitalser  v.    The  RaUroad,  51    588. 

N.  Y.  295 ;  Hibbard  v.  The  Railroad,        s  Jackson  v.  The  R  R.,  47  N.  Y.  274. 
15  id.  455;  Higgins  v.  The  Turn.  &        <19  Ohio  St  110.    See,  also,  Gulf, 
R.  R.  Co.,  46  id.  23 ;  Weed  v.  Railroad,    etc.  R.  R.  v.  Kirkbride,  79  Tex.  457. 
17  id.  363 ;  Drew  v.  The  Railroad  Co., 
26  id.  49. 
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vas  not  in  the  course  of  the  business  of  the  servant  of  the  de- 
fendant, and  that  it  could  not  therefore  be  held  liable.  So  in 
Poulton  V.  The  Railway,'  the  station-master  of  the  company 
having  arrested  the  plaintiff,  who  was  a  passenger,  under  the 
provisions  of  a  statute,  when  he  really  had  no  right  to  do  so, 
it  was  held  that  the  act  was  wholly  unauthorized  and  not  in 
the  line  of  the  dtity  of  such  servant,  and  that  therefore  the 
company  was  not  liable.  So  in  Central  Railway  Co.  «.  Pea- 
cock,'' the  driver  on  a  street  car  used  insulting  language  to  a 
passenger,  who  replied  that  when  they  got  to  the  office  of  the 
company  (which  they  were  soon  to  pass)  he  would  report  him. 
When  the  car  got  within  a  block  of  the  office,  the  passenger 
left  the  car  and  started  toward  the  office,  intending  to  report 
the  conduct  of  the  driver  and  then  return  to  the  oar  to  con- 
tinue his  journey.  He  did  not  inform  the  driver  of  his  inten- 
tion to  return  to  the  car.  The  driver,  on  seeing  the  passenger 
going  toward  the  office,  got  off  the  car,  intercepted  the  pas- 
senger, and  beat  him  severely  with  the  iron  car-brake.  The 
court  held  that  the  plaintiff  had  ceased  to  be  a  passenger,  that 
the  driver  was  not  acting  in  the  line  of  his  duty,  and  that  the 
car  company  was  not  liable  for  the  assault.  But  in  a  very 
similar  case,'  where  the  conductor  first  assaulted  a  passenger 
upon  the  car  and  then  followed  him  to  the  office,  where  he 
had  gone  to  make  complaint,  and  again  assaulted  him  there, 
the  company  was  held  liable  for  both  assaults,  the  conductor 
being  deemed  to  be  acting  on  both  occasions  as  an  employee 
and  violating  the  duty  which  the  company  owed  to  the 
plaintiff  as  a  passenger.  And  it  may  be  stated  generally,  that 
the  cases  in  which  the  carrier  has  been  held  liable  to  the  pas- 
senger, of  which  there  are  a  considerable  number  besides 
those  already  cited,  have  been  determined  With  reference  to 

'  L.  R  2  Q.  B.  534.  the  act  of  the  driver  in  cauginga  gae- 

2  69  Md.  357.  senger  to  be  arrested  on  a  groundless 

'  Savannah,  etc.  R.  Co.  v.  Bryan,  charge  of  passing  counterfeit  money, 

—  Ga.  — .  12  S.  E.  Rep.  307,  citmg  it  is  liable  for  the  insult  and  indig- 

Gasway  u  Railroad  Co.,  58  Ga.  316 ;  nity  of  the  driver  in  charging  him 

Peeples  v.  Railroad  Co.,  60  Ga.  281 ;  with  the  act  upon  the  car  (Lafitte  v. 

Railroad  Co.  v.  Turner,  73  Ga  392 ;  Railroad  Co.,  43  La.  Ann.  — ),  or  for 

Railway  Co.  v.  Brauss,  70  Ga.  368 ;  wanton  act  of  conductor  in  throwing 

Christian  v.  Railway  C/O.,  79  Ga.  460.  passenger  off  fornon-payment  of  fare. 

So  though  company  is  not  liable  for  Railway  Co.  v.  Gastka,  128  111.  618. 
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t)iis  elementary  rule,  althougli  expressions  may  be  found  in 
some  of  them  which  would  seem  to  approve  a  departure  from 
it,  when  the  liability  of  the  carrier  to  the  passenger  for  his 
maltreatment  by  the  carrier's  servant  is  in  question,  in  con- 
sideration of  the  peculiar  obligation  under  which  the  carrier 
stands  to  his  passenger.' 

§601.  Same  subject — The  distinguishing' test. —  The  diffi- 
culty in  such  cases  is  not  in  the  principle  by  which  the  cases 
are  to  be  governed,  but  in  drawing  the  line  which  is  to  dis- 
tinguish between  the  cases  which  come  within  the  rule  of  lia- 
bility  and  those  which  do  not.  The  important  inquiry,  when 
the  facts  create  a  doubt  as  to  the  responsibility  of  the  carrier, 
is,  whether  the  act  of  the  servant  was  wanton  and  wilf alj  and 
out  of  the  line  of  his  employment,  or  was  misconduct  in  the 
doing  an  act  or  the  undertaking  to  do  an  act,  in  the  prosecu- 
tion of  the  carrier's  business,  within  the  scppe  of  his  particular 
employment,  and  which  the  carrier  himself  would  have  had 
power  to  do  in  a  lawful  manner  had  he  been  present.  In  the 
case  of  Poulton  v.  The  Eailway,^  in  which  the  action  was 
against  the  company  for  false  imprisonment  by  its  station- 
master,  the  liability  of  the  company  was  denied,  because,  as 
fetated  by  Blackburn,  J.,  "  it  was  an  act  out  of  the  scop&  of  his 
authority,  and  for  which  the  company  would  no  more  be  re- 
sponsible than  if  he  had  committed  an  assault  or  done  any 
other  act  which  the  company  never  authorized  him  to  do.  .  .  . 
Having  no  power  themselves,  they  cannot  give  the  station- 
master  any  power  to  do  the  act.  Therefore  the  wrongful,  im- 
prisonment is  an  act  for  which  the  plaintiff,  if  he  has  a  remedy 

iSee  McKinley  v.  The  Railway,  v.  The  Railway,  2  Ellis  &  B.  822; 
44  Iowa,  314;  The  M.  K  &  T.  R  E,  Moore  v.  The  Railway,  L.  R  8  Q.  B. 
V.  Weaver,  16  Kan.  456 ;  Ramsden  v.  36 ;  Bailey  v.  The  Railway,  L.  E.  7 
The  RaUroad,  104  Mass.  117;  Balti-  C.  P.  415;  Roe  v.  The  Railway,  7 
more,  etc.  R  R  u  Blocher,  37  Md.  Exch.  36 ;  Philadelphia,  eta  R  R  «. 
377;  Bass  v.  The  Railway,  36  Wis.  Derby,  14  How.  468;  Chicago,  eta 
450 ;  Hinckley  v.  The  Railway,  88  id.  Railway  v.  Herrmg,  57  IlL  59 ;  New 
194 ;  Lambeth  v.  The  Railroad,  66  N.  Orleans,  eta  R  R.  r.  AUbritton,  38 
C.  494 ;  Gofle  v.  The  Railway,  3  El.  &  Miss.  243 ;  Indianapolis,  eta  Railway 
El.  673;  Seymour  v.  Greenwood,  w  Anthony,  43  Ind.  183 ;  Terre  Haute, 
7  H.  &  N.  355 ;  Crocker  v.  The  Rail-  eta  R  R  w  Graham,  46  id.  239 ;  Pitts- 
road,  24  Conn.  349 ;  Belknap  v.  The  burgh,  etc.  R  R.  u  Theobald,  51 
Railroad,  49  N.  H.  358 ;  Edwards  v.  id.  346. 
The  Railway,  L.  R  5  0.  P.  445 ;  Giles        2  l.  R.  S  Q.  B.  534. 
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at  all,  has  it  against  the  station-master  personally,  but  not 
against  the  railway  company."  And  by  Mellon,  J.,  it  was 
said:  "I  am  of  the  same  opiriion.  I  think  the  distinction  is 
clear;  it  limits  the  scope  of  the  authority,  to  be  implied  from 
the  fact  of  being  the  station-master,  to  such  acts  as  the  com- 
pany could  do  themselves,  and  I  do  not  think  it  even  can  be 
implied  that  the  company  authorized  the  station-master  to  do 
that  which  they  have  no  authority  to  do  themselves ;  and  that 
seems  to  me  to  be  the  boundary  line.  It  was  well  put  by 
counsel  for  plaintiff,  and  no  doubt  there  is  a  difficulty  at  first 
in  seeing  where  the  distinction  begins  and  where  it  ends ;  but 
I  cannot  help  thinking  it  is  analogous  to  an  action  against 
magistrates.  If  the  station-master  had  made  a  mistake  in 
committing,  an  act  which  he  was  authorized  to  do,  I  think,  in 
that  case,  the  company  would  be  liable,  because  it  would  be 
supposed  to  be  done  by  their  authority.  Where  the  station- 
master  acts  in  a  manner  in  which  the  company  themselves 
could  not  be  authorized  to  act,  and  under  a  mistake  or  misap- 
prehension of  what  the  law  is,  then  I  think  the  rule  is  very  dif- 
ferent, and  I  think  that  is  the  distinction  on  which  the  whole 
matter  turns.  So  if  the  magistrate  acts  within  the  scope  of 
his  authority,  however  erroneously  he  judges  of  the  facts,  he 
is  protected ;  but  the  moment  he  assumes  a  jurisdiction  over 
a  matter  which  does  not  belong  to  him,  then  an  action  lies. 
It  is  a  kindred  distinction,  and  I  only  refer  to  it  for  the  sake 
of  illustration." 

I  602.  Same  subject — Liability  for  hidecent  assaults  of  serV' 
ants  on  female  passengers. —  It  is  evident,  therefore,  that  cases 
may  occur  in  which  it  will  be  no  easy  matter  to  determine  to 
which  of  these  classes  they  belong ;  as,  for  instance,  where  the 
complaint  was  by  a  female  passenger  that  undue  and  im- 
proper liberties  had  been  taken  with  her  by  the  conductor  of 
a  train  against  her  will,  and  which  she  alleged  to  have  been 
an  assault  upon  her  person.^  The  law  was  held  by  the  learned, 
court,  before  which  the  question  came,  against  the  company, 
though  the  question  seems  to  have  been  treated  as  by  no  means 
free  from  difficulty.  The  fact  that  the  offending  agent  was 
the  conductor,  to  whom  the  plaintiff  had  the  right  to  look  for 

1  Craker  v.  The  EaUroad,  36  Wis.  657. 
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protection,  and  a  part .  of  whose  duty  and  business  it  was  to 
compel  respectful  treatment  to  the  carrier's  jjassengers,  was 
considered  as  sufficient  to  affix  to  his  indiscretion  the  char- 
acter of  misconduct  in  the  line  of  his  duty.  The  same  ruling 
was  followed  in  another  case  in  which  the  conductor  of  the 
train  was  guilty  of  indecorous  conduct,'  and  in  a  case  in  which 
the  porter  of  a  sleeping-car  made  an  indecent  assault  upon  a 
female  passenger.^' 

18.  Dut]/  as  to  heginfimg,  continumg  and  ending  the  trans- 
portation. 

§  603.  The  time  at  which  the  carrier  must  commence  and 
complete  the  transportation. —  The  passenger's  ticket  does  not 
import  a  contract  that  the  journey  shall  be  commenced  at  the 
particular  hour  at  which,  according  to  the  usual  course  of  his 
business,  the  carrier  has  been  in  the  habit  of  departing  from 
the  place  at  which  the  passage  is  to  begin ;  nor  that  the  carrier 
will  transport  him  to  his  destination  within  the  usual  or  ex- 
pected time.  In  the  absence  of  any  express  contract  with  the 
carrier  upon  the  subject,  all  that  the  passenger  can  require  of 
him  is  that  due  diligence  shall  be  used,  so  that  he  shall  not  be 
delayed  for  an  unreasonable  time,  and  that  when  the  journey 
has  been  once  commenced  it  shall  be  prosecuted  with  reason- 
able speed,  according  to  the  particular  mode  of  conveyance  in 
which  it  is  made.' 

§  604.  Must  use  diligence  to  conform  to  puMislied  sclisdules 
and  notices. —  The  published  schedules  or  time-tables  of  the 
carrier,  however,  are  representations  to  the  public  as  to  the 
times  of  departure  and  of  the  periods  within  which  his  jour- 
neys will  be  performed.  They  are  public  professions,  up  to 
which  he  must  use  diligence  to  act,  and  if  he  fail  to  perform 
his  trips  according  to  them,  he  will  be  liable  to  the  passenger, 
unless  he  shows  that  he  has  made  reasonable  exertions  to  do 
so  and  has  been  prevented  by  accidents  and  delays  not  attrib- 
utable to  his  negligence.  In  Heirn  v.  McCaughan*  it  appeared 
that  the  defendant  ran  a  steamer  for  the  carriage  of  the  mails 

iLouisviUe,  etc.  R  Co.  ti.  Ballard,  'Wilsey  v.  Railroad  Co.,  83  Ky.  511. 
85Ky.  307.  ^  33  Miss.  17. 

2  Campbell  v.  Car  Co.,  43  Fed.  Rep. 
484. 
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and  passengers  between  l^ew  Orleans  and ,  Mobile,  landing  at 
intermediate  points  on  the  coast  for  passengers  whenever  he 
advertised  to  do  so,  and  that  on  the  particular  occasion  he  ad- 
vertised at  Pascagoula  that  he  would  land  at  that  place  for 
passengers.  Acting  upon  this  notice,  the  plaintiff's  wife  and 
himself  went  during  the  night  to  the  wharf  to  take  passage 
on  defendant's  vessel,  and  remained  there  in  waiting  for  it 
during  the  balance  of  the  night ;  but  the  boat  did  not  land,  in 
consequence  of  which  they  were  not  only  greatly  disappointed, 
but,  owing  to  the  inclemency  of  the  weather  and  the  exposure, 
the  plaintiff's  wife  was  made  sick.  The  excuse  offered  by  the 
defendant  for  not  making  the  landing  according  to  his  pub- 
lished notice  was  that,  owing  to  the  low  tide  and  stormy 
weather,  the  vessel  could  not  have  been  landed  without  danger, 
and  without  causing  a  delay  in  the  delivery  of  the  mail  at  Mobile. 
It  was  held,  however,  that  while  these  circumstances  gave  rise 
to  no  special  contract  between  the  plaintiff  and  defendant, 
they  did  impose  an  obligation  upon  the  latter,  the  disregard 
of  which  was  a  breach  of  duty,  for  which  he  could  be  sued  in 
an  action  in  tort ;  and  that  there  being,  evidence  of  a  wilful 
and  capricious  failure  to  comply  with  the  notice,  from  which 
the  plaintiff  and  his  wife  were  sufferers,  and  as  no  evidence 
whatsoever  was  given  of  any  effort  by  the  defendant  to  land 
his  boat  as  he  had  advertised,  the  case  was  properly  submitted 
to  the  jury,  whose  province  it  was  to  determine,  whether  there 
had  been  such  wilful  neglect  of  duty  as  to  warrant  exemplary 


§  605.  Same  subject. —  And  so  where  a  railroad  company  de- 
layed the  departure  of  its  train  for  about  two  hours  after  its 
advertised  time,  for  the  accommodation  of  a  number  of  its 
patrons  who  wished  to  attend  a  performance  at  the  theater 
and  to  be  carried  home  after  it  was  over,  a  ticket-holder  who 
went  to  its  depot  to  be  carried  at  the  advertised  time  was 
allowed  to  recover  from  the  company  his  expenses  in  being 
carried  to  his  destination  in  a  hired  conveyance,  which  he  pre- 
ferred to  employ  rather  than  submit  to  the  delay.' 

§  606.  Same  subject. —  So,  in  another  case,  where  the  plaint- 
iff, having  purchased  a  ticket  for  his  passage  over  the  road  of 

1  Sears  v.  The  Railroad,  14  Allen,  433. 
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a  railway  company,  and  having  gone  to  its  station  to  take  the 
train  at  the  time  advertised  in  its  time-table  for  starting, 
found  that,  owing  to  a  change  in  the  schedule  of  a  connect- 
ing road,  the  train  upon  which  he  expected  to  go  had  been 
discontinued,  of  which  no  public  notice  had  been  given;  and 
by  reason  of  the  delay  thus  occasioned  he  did  not  reach  his 
destination  in  season  for  his  business,  and  suffered  a  pecuniary 
loss,  it  was  held  that  he  was  entitled  to  recover.  The  learned 
judges  differed,  however,  upon  the  question  whether  the  pub- 
lication of  the  time-table  amounted  to  a  contract  with  the. 
ticket-holder  that  a  train  should  be  in  readiness  to  receive  and 
carry  him  at  the  appointed  time ;  but  they  aU  agreed  that  if 
there  was  not  a  contract,  there  was  at  least  a  representation, 
which  having  turned  out  to  be  false,  the  company  was  Mable 
to  an  action  as  for  a  deceit.^ 

§  .607.  Same  subject: —  But  the  mere  taking  a  ticket  does  not 
of  itself  prove  a  contract  upon  the  part  of  the  company,  or 
impose  upon  it  the  duty  to  have  a  train  ready  to  start  at  the 
time  at  which  the  passenger' is  led  to  expect  it;  and  in  order 
to  maintain  an  action  for  its  failure  to  do  so  he  must  show 
the  breach  either  of  an  express  contract  or  of  a  legal  obliga- 
tion created  by  its  published  time-tables  or  notices ;  ^  nor  does 
the  advertisement  of  schedules  or  time-tables  impose  upon  the 
carrier  an  absolute  and  unconditional  undertaking  to  carry 
the  passenger  as  he  may  be  led  by  them  to  expect.  In  Gor- 
don V.  The  Eailroad,'  where  the  subject  is  learnedly  examined, 
the  facts  were  that  the  plaintiff  held  a  ticket  to  be  carried 
froih  a  way-station  to  the  terminus  of  the  road ;  but  when  the 
train  upon  which  he  expected  to  be  carried  reached  the  station, 

1  Denton  v.  The  Railway,  5  EL  &  Though  the  train  is  behind  time, 

Bl.  860.    To  same  effect,  Savannah,  the  company  is  not  liable  where  the 

etc  R.  Co.  V.  Bonaud,  58  Ga.  180.  train  is  blown  from  the  track  by  a 

Where  the  carrier's  time-table  an-  sudden  gust  of  wind  which  it  would 
nounced  that  every  attention  would  have  escaped  had  it  been  on  tima 
be  paid  to  insure  punctuality,  but  This  is  not  the  natural  and  direct  re- 
that  the  company  did  not  undertake  suit  of  the  delay.    McClaiy  v.  Bail- 
that  trains  would  stai-t  or  arrive  at  road  Co..  3  Neb.  44. 
times  stated,  it  was  held  that  the  2  Hurst  v.  The  Railway,  19  G  B. 
company  was  liable  for  an  unreason-  (N.  S.)  310. 
able  delay.    Le  Blanche  v.  Railway  » 52  N.  H.  596. 
Co.,  1  C.  P.  Div.  386. 
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being  so  crowded  with  passengers  that  there  was  no  room  for  the 
plaintiff  (which,  being  an  unexpected  occurrence,  the  road  had 
not  provided  for),  and  being  besides  upon  an  ascending  grade, 
which  would  have  made  it  extremely  difficult  to  start  it  again, 
it  was  not  stopped  for  the  plaintiff.  He  was  therefore  com- 
pelled to  lie  over,  and  brought  an  action  against  the  company 
for  the  damages  sustained  by  him  in  consequence  of  the  deten- 
tion ;  but  it  was  held  that  the  published  time-tables  of  the  com- 
pany imposed  upon  it  no  further  obligation  than  to  use  due  care 
and  diligence  to  be  punctual  in  its  departures  and  arrivals,  and 
in  the  carrying  of  its  passengers  according  to  such  tables,  and 
that  the  failure  in  this  instance  to  carry  the  plaintiff  as  he  had 
been  led  by  them  to  expect,  not  being  attributable  to  the  neg- 
ligence of  the  company,  he  could  not  recover.  "  In  this  coun- 
try," it  was  said,  "  nearly  all  railroads  publish  time-tables,  and 
delays  not  attributable  to  negligence  are  not  uncommon ;  yet 
suits  to  recover  damages  for  detention  in  such  cases  are  almost, 
if  not  quite,  unknown.  That  such  actions  are  almost  unprece- 
dented shows  very  strongly  what  has  been  understood  to,  be 
the  law  upon  the  subject." ' 

§  608.  Liability  for  detention  of  Hie  passenger. — The  liability 
of  the  carrier,  however,  for  the  detention  of  the  passenger 
upon  the  passage  after  it  has  been  commenced  has  been  held 
to  exist  in  a  number  of  instances ;  and  whether  this  detention 
has  been  occasioned  by  the  negligence  of  the  carrier  himself 
or  of  his  servants,  or  from  the  wilful  misconduct  of  an  em- 
ployee whose  duty  it  is  to  superintend  and  direct  the  forward- 
ing of  the  conveyances  upon  which  the  passenger  is  to  be 
carried,  can  make  no  difference.^    In  "Weed  v.  The  Panama 

'  And  see  this  case  for  a  criticism  661 ;  Cobb  v.  Howard,  3  Blatch.  524; 

upon  the  case  of  Hawcroft  v.  The  Hamlin  v.  The  Railway,  1  H.  &  N. 

Railway,  8  Eng.  L.  &  Eq.  363,  which  408 ;  Hobbs  v.  Railway  Co.,  L.  R,  10 

it  is  said  is  the  only  case  which  can  Q.  B.  111. 

be  cited  to  sustain  the  position  that       In  Eddy  v.  Harris,  —  Tex.  — ,  15 

the  pubhshed  times  for  the  depart-  S.  W.  Rep.  107,  one  Sparks  had  ar- 

ures  of  trains  amount  to  an  uncondi-  ranged  for  an  excursion  tra,in  on  a 

tional  contract  between  the  carrier  given  day  over  a  road  of  which  Eddy 

and  the  passenger.  and  others  were  receivera    Sparks 

"Quimbyu.  Vanderbilt,  17  N.  Y.  had  tickets  printed  stating  that  they 

806;  WilUams  v.  Vanderbilt,  38  id.  were  good  on  the  train,  and  sign.ed 

317 ;  Van  Buskirk  v.  Roberts,  31  id.  by  him  as  manager.    These  tickets 
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Eailroad  ^  the  plaintiff  and  his  wife  were  passengers  on  a  train 
■v«;;hich  was  wilfully  and  unnecessarily  stopped  on  its  route  by 
the  conductor  during  a  stormy  night,  and  they,  with  a  great 
number  of  other  passengers,  were  obliged  to  remain  upon  it 
until  the  next  day  from  inability  to  procure  other  accommo- 
dations. The  plaintiff's  wife  was  taken  sick  from  the  effects 
of  the  exposure  and  experienced  great  suffering.  The  only 
question  was  said  to  be  whether  the  company  could  defend 
itself  by  showing  that  the  delay  on  the  route  was  the  wLLful 
wrong  of  one  of  its  servants.  "  Viewing  the  general  ques- 
tion," said  the  court,  "  as  it  appears  to  be  clear  we  must,  as 
being  whether  the  defendants  have  disregarded  their  duty  as 
carriers,  and  the  particular  point  of  inquiry,  whether  the  cir- 
cumstance that  the  detention  was  a  wilful  act  of  their  servant 
wiU  excuse  what  would  otherwise  be  a  want  of  proper  dili- 
gence, this  part  of  the  case  is  relieved  from  difficulty.  If  the 
detention  had  resulted  from  negligence  of  the  conductor,  the 
liability  of  the  defendants  would  be  unquestionable.  ».  .  . 
No  reasons  exist  for  holding  a  master  liable  for  injuries  from 
the  negligence  of  his  servants  in  his  employment  which  do  not 
equally  and  with  like  force  preclude  him  from  alleging  an  in- 
tentional default  of  a  servant  as  an  excuse  for  delay  in  the  per- 
formance of  a  duty  the  master  has  undertaken;"  and  the 
conclusion  was  that  it  was  immaterial  whether  the  act  was 
wilful  or  negligent,  and  that  in  either  aspect  of  the  case  the 
company  was  liable. 

§  608a.  Duty  to  stop  trains  for  passengers  at  statiom. —  As 
has  been  seen,  the  carrier  by  railroad  is  not  obliged,  except 

were  placed  on  sale  at  the  regular  run,  and  thereby  lost  some  of  the 

ticket  offica    Harris,  desiring  to  go  pleasure  of  the  occasion.    The  court 

on  the  excursion  train,  bought  one  held  that  the  receivers  were  liable,  as 

of  these  tickets  of  the  ticket  agent,  by  accepting  her  money  a  contract  to 

not  knowing  that  Sparks  hkd  any-  carry  on  that  train  was  created ;  that 

thing  to  do  with  the  train.    After  it  was  doubtful  if  Spai-ks'  contract 

going  part  way,  the  road  officials  re-  affected  the  question,  and  that  if  it 

fused  to  send  the  train  further  be-  did,  the  act  of  the  agent  in  selling  the 

cause  Sparks  failed  to  make  certain  ticket  must  be  taken  as  an  aflBrma- 

payments  he  had  agreed  to  make  be-  tion  on  the  part  of  ihe  road  that  he 

fore  the  train  should  start    Harris  had  complied  with  his  contract  and 

was  delayed,  had  to  pay  extra  fare  that  the  train  would  run. 

and  to  come  home  on  a  train  earlier  1 17  N,  Y.  363. 
than  the  excursion  train  would  have 
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bj'  statute,  to  stop  all  of  its  passenger  trains  at  every  station.* 
But  it  is  bound,  both  by  common  law^  and  usually  bj'  statute, 
after,  providing  reasonable  facilities  for  the  transportation  of 
passengers  and  arranging  its  schedules  for  the  running  of  its 
trains,  to  stop  at  its  regular  stations  to  receive  passengers 
upon  such  of  its  passenger  trains  as  by  its  schedules  are  adver- 
tised to  stop  at  such  stations.^ 

And,  in  the  absence  of  unusual  circumstances,  it  is  bound  to 
stop  its  trains  at  the  platform  prepared  for  the  use  of  passen- 
gers.' In  the  case  of  freight  trains,  however,  a  different  rule 
is  permissible,  and  it  is  held  not  to  be  an  unreasonable  regu- 
lation that  passengers  wishing  to  ride  upon  freight  trains  shall 
be  received  at  some  other  place  than  the  regular  platform  used 
for  passenger  trains,  but  that  where  this  is  the  rule,  the  way 
from  the  station  where  tickets  are  procured  to  the  place  where 
the  passenger  is  to  be  admitted  to  the  train  must  be  in  a  safe 
condition  for  transit,  and  passengers  may  rely  upon  the  pre- 
sumption that  it  is  so.* 

Unusual  circumstances,  such  as  accident  or  unexpected  stress 
of  business,  may  justify  the  carrier  in  requiring  passengers  to 
enter  passenger  trains  at  some  point  away  from  the  regular 
station  or  platform ;  but  where  this  is  the  case  the  carrier 
must  see  to  it  that  the  place  selected  is  not  an  unsafe  one,' 
and,  where  psistaiice  is  necessary,  that  the  passenger  has  such 
assistance  as  is  reasonably  necessary  to  enable  him  to  get  on 
the  car  in  safety.' 

§  6085.  Passenger  must  ie  allowed  reasonable  opportunity  to 
enter  vehicle  in  safety. —  It  is  the  duty  of  the  carrier  to  furnish  to. 
passengers  a  reasonable  opportunity  to  enter  its  vehicles  in 
safety.  The  duty  of  furnishing  safe  vehicles  and  proper  plat- 
forms and  other  stational  facilities  has  already  been  considered. 
But  having  furnished  these,  it  has  not  performed  its  full  duty 

}  See  ante,  §  580gr.  '  See  post,  §  613  and  notes. 

^Purcell  V.  Railroad  Co.,  —  N.  C.  'Browne  v.  Railroad  Co.,  —  N.  C. 

— ,  13  S.  E.  Rep.  954 ;  Same  v.  Same,  — ,  13  S.  E.  Rep.  958. 

—  N.  C.  — ,  13  S.  E.  Rep.  956 ;  Heirn  « Baltimore,  etc.  R  Co.  v.  Kane,  69 

».  McCaughan,  33  Miss.  17;  Indian-  Md.  11;  Missouri  Pac.  E'ypo.t!.Wat- 

apoUs,  etc.  R'y  Co.  v.  Bimey,  71  111.  son,  73  Tex.  631. 

391.  Duty  to  stop  in  accordance  with  « See  post,  §  617a. 
usual  signal.    Freeman  w   Railroad 
Co.,  65  Mich.  577. 
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unless  a  reasonable  opportunity  be  given  to  those  who  wish  to 
become  passengers,  to  leave  the  stations,  waiting-rooms  or 
platforms  as  provided  and  to  get  in  safety  upon  the  vehicle 
furnished  for  their  transportation.  The  extent  ef  this  duty 
must  depend  largely  upon  the  circumstances  of  the  case,  differ- 
ing greatly  when  but  one  train  of  oars,  for  example,  is  about 
to  leave  a  small  station  at  which  there  is  but  a  single  track, 
and  when  a  train  is  about  to  leave  the  union  depot  in  a  great 
city  where  many  trains  are  constantly  coming  in  and  going  out 
in  various  directions,  some  local  and  some  limited,  where  there 
are  many  tracks  and  great  bustle  and  confusion,  and  where 
everything  tends  to  confuse  and  bewilder  those  not  accus- 
tomed to  much  traveling.  Under  the  latter  circumstances 
the  duty  of  the  carrier  may  reasonably  include  the  due  and 
timely  announcement  of  particular  trains,  the  furnishing  of 
proper  directions  by  which  to  reach  them,  and  the  taking  of 
suitable  precautions  to  prevent  passengers  from  entering  the 
w^rong  train  or  car.^ 

In  any  event,  however,  the  duty  of  the  carrier  wOl  require 
the  stopping  of  the  train  for  such  a  reasonable  time  as  wiU 
permit  prior  passengers  to  alight  in  safety,  and  those  wishing  to 
enter,  and  who  present  themselves  at  the  proper  time  and  place 
for  that  purpose,  to  do  so  with  equal  safety.  The  carrier  will 
not  be  required  to  delay  an  unreasonable  time,^  or  to  wait  for 
passengers  who  have  not  arrived  at  the  time  fixed  for  depart- 
ure ; '  but  if  it  does  not  furnish  reasonably  safe  means  of  enter- 

iSee  AUender  v.  Railroad  Co.,  43  in  making  up  and  stationing  other 

Iowa,  276 ;  McKimble  v.  Railroad  Co.,  trains  may  requira    Flint,  etc.  E'y 

139  Mass.  543 ;  Marshall  v.  Railway  Co.  v.  Stark,  38  Mich.  714. 

Co.,  78  Mo.  610,  616.    As  to  duty  to  The  purchase  of  a  general  ticket 

give  directions,  see,  also,  post,  §  617c.  does  not  give  the  passenger  an  abso- 

2  Railway  trains  should  stand  at  the  lute    right  to   take   any  particular 

station  at  which  they  are  made  up  a  ti-ain.    He  must  be  on  hand  ready  to 

reasonable  time  before  their  depart-  take  the  train  when  the  hour  of  de- 

ure,  to  permit  passengers  to  enter  parture  arrives,  and  if  not  there,  he 

them ;  usually  twenty  or  thirty  min-  has  no  right  to  have  the  train  delayed 

utes  is  more  than  can  reasonably  be  till  he  can  reach  it     Paulitsch  v. 

demanded ;    and   until    it  becomes  Railroad  Co.,  102  N.  Y.  380. 

necessary  to  put  them  in  position  to  '  See   Swan   v.  Railroad  Co.,  133 

await  pa.ssengers,  there  is  no  negli-  Mass.  116 ;  St  Lpuis,  etc.  R  Ca  «. 

gence  in  moving  theni  back  and  forth  South,  43  111.  176. 
as  the  convenience  of  the  company 
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ingthe  car,^  or  if,  while  the  passfenger  is  in  the  act  of  getting 
on,  the  train  is  negligently  started  and  the  passenger  is  in- 
jured, the  carrier  will  be  liable.^. 

§  609.  Carrier  must  furnish  sufficient  room  and  reasonable 
accommodations  —  BAgM  of  passenger  to  a  seat  before  sur- 
rendering ticTtet. —  The  carrier  is  bound  to  furnish  his  pas- 
sengers with  sufficient  rodm,  and  with  all  the  usual  and  rea- 
sonable accommodations  for  their  comfort,  which  they  have 
the  right  to  expect  from  the  ordinary  usages  upon  convey- 
ances of  the  kind  employed  by  him,  and  to  which  such  con- 
veyances are  adapted.  Failing  to  do  so,  be  is  liable  for  a 
breach  of  his  contract,  and  for  such  damages  as  the  passenger 
has  thereby  sustained.'  And  in  the  customary  conveyances 
employed  in  land  travel,  he  is  bound  to  furnish  the  passenger, 
not  only  with  sufficient  room,  but  also  with  a  seat ;  and  the 
passenger  upon  a  railroad  car  is  not  bound  to  surrender  his 
ticket  to  the  conductor,  in  obedience  to  a  regulation  of  the 
company,  until  he  has  been  furnished  with  one.*  If  the  car- 
rier has  not  room  for  the  passenger,  he  should  not  contract  to 
carry  him ;  and  if  it  be  uncertain  whether  he  will  have  the 
necessary  room,  he  should  make  his  contract  conditional  with 
reference  to  the  uncertainty.  Otherwise  he  will  be  liable  to 
damages  for  the  failure  to  carry,  although  it  may  be  impos- 
sible for  him  to  do  so  for  the  want  of  room. 

But  while  the  passenger  may  refuse  to  surrender  his  ticket 

'Missouri  Pac.  E'y  Co.  v.  Watson,  care  and  prudence,  is  injured  in  con- 

72  Tex.  631.  sequence  of  the  carrier's  neglect  of 

,  ^McQuade  v.  Railway  Co.,  53  N.  Y.  duty  in  that  regard,  the  latter  is  liable 

Super.  91;  Lee  v.  Railway  Co.,  id.  for  the  injury  occasioned  solely  by  its 

260 ;  Gilbert  v.  Railway  Co.,  54  N.  T.  own  negligenca"    Camden,  etc.  R 

Super.  270 ;  Ganiard  v.  Railroad  Co.,  Co.  v.  Hoosey,  99  Penn.  St  492. 

50  Hun,  23 ;  Morison  v.  Railroad  Co.,  But  the  mere  failure  to  provide  a 

8  N.  Y.  SuppL  436 ;  Baltimore,  etc.  seat  is  not  sufficient  to  charge  a  car- 

R.  Co.  V.  Kane.  —  Md.  — ,  17  Atl.  rier  with  liability  for  an  injury  to  a 

Eep.  1032;  Central  R'y  Co.  v.  Smith,  passenger  who  is  thrown  down  by  a 

—  MA  — ,  21  Atl.  Rep.  706.  sudden  shock  to  the  vehicla    It  must 

' "  As  a  general  rule  and  under  or-  further  appear  that  there  was  not 

dinary  circumstances,"  says  the  court  sufficient  provision  for  as  many  pas- 

in  Pennsylvania,  "it  is  the  duty  of  sengers  as  customarily  and  ordinarily 

the  carrier  to  provide  suitable  car  ac-  required  them.    Burton  v.  Ferry  Co., 

commodations  and  seats  for  those  114  U.  S.  474 

whom  it  undertakes  to  cany ;  and  if  <  Davis  v.  Railroad  Co.,  53  Mo.  317 ; 

a  passenger,  exercising  reasonable  St  Louis,  etc.  B.  Ca  v.  Leigh,  45 
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until  furnished  with  a  seat,  he  cannot  insist  on  riding  without 
a  seat  and  without  giving  up  his  ticket.  He  must  either  leave 
the  train  and  keep  his  ticket,  or  surrender  his  ticket  and  accept 
such  accommodations  as  the  carrier  can  furnish.  In  other 
words,  he  cannot  insist  on  riding  free  while  standing.' 

§610.  Same  subject  —  Extraordinary  and  unexpected  de- 
mand will  excuse.—  It  has  been  held,  however,  that  railroad 
ciompanies  cannot  refuse  to  carry  those  who  apply  to  be  car- 
ried, or  those  who  have  become  entitled  to  be  carried  by  be- 
coming the  holders  of  their  tickets,  for  the  want  of  room, 
because  their  trains  are  capable  of  extension  by  the  addition 
of  sufficient  coaches  for  the  accommodation  and  carriage  of  as 
many  as  may  apply  to  be  carried.^  But  such  a  rule  could  cer- 
tainly have  no  application  when  the  refusal  was  lona  fide  for 
the  want  of  room  at  a  way-station  at  which  such  additional 
coaches  were  not  provided,  if  the  company  had  made  arrange- 
ments at  starting  to  accommodate  as  many  travelers  as  might 
be  reasonably  expected  to  apply.  And  any  unexpected  or  ex- 
traordinary circumstance  occasioning  the  necessity  for  taking 
on  an  unusual  number  of  passengers,  by  which  its  vehicles 
were  filled  before  the  person  desiring  to  be  carried  had  ap- 
plied, under  circumstances  which  made  it  impossible  to  remedy 
the  inconvenience,  would,  as  in  the  case  of  the  refusal  to  ac- 
cept goods  for  carriage  by  the  common  carrier,  excuse  the  re- 
fusal to  carry  persons  as  passengers,  by  railway  companies  as 
well  as  other  passenger  carriers.' 

§  611.  Ca/rri&r  must  allow  customa/ry  intervals  for  refresh- 
ment and  give  notice  of  departure. —  The  carrier  is  also  re- 
quired, where  the  length  of  the  journey  makes  it  necessary,  to 
aUow  the  customary  intervals,  and  at  the  usual  places,  for  re- 
freshment of  his  passengers ;  and  such  usages  cannot  be  varied 
at  his  pleasure  or  caprice ;  for  every  passenger  is  understood 
to  contract  for  the  usual  reasonable  accommodations  of  this 

Ark.  368;  Hardenbergh  v.  EaUway  'The  Great  Northern  R'y  Co.  ads. 

Co.,  39  Minn.  3;  Memphis,  etc.  R.  Co.  Hawcroft,  8  Eng.  L.  &  E.  363;  La- 

V.  Benson,  85  Tenn.  630.  f ayette,  eta  R  R.  r.  Sims,  27  InA  59. 

» St  Louis,  etc.  R  Co.  v.  Leigh,  45  3  Gordon  v.  The  Raikoad,  53  N.  H. 

Ark.  868 :  Hardenbergh  v.  Railway  596 ;  Burton  u  Ferry  Ca,  114  U.  S. 

Co.,  39  Minn.  3;  Memphis,  etc.  RCo.  474;  ante,  §  114. 
V.  Benson,  85  Tenn.  630. 
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kind,  and  they  may  have  been  the  reasons  for  preferring  his 
conveyance  to  the  less  convenient  arrangement  of  another 
carrier.'  And  when  the  carrier  has  stopped  his  conveyance 
temporarily  on  the  route  for  such  purpose,  or  for  any  other, 
he  cannot  start  again  without  giving  due  warning  to  the  pas- 
sengers who  may  have  taken  advantage  of  the  delay  to  leave 
the  conveyance  during  its  continuance.^ 

§  612.  Must  carry  to  end  of  jomrney  and  give  time  to  alight 
at  iisual  stopping  place. —  The  passenger  is  entitled  not  only 
to  be  properly  parried,  but  he  must  be  carried  to  the  end  of 
the  journey  for  which  he  has  contracted  to  be  carried,  and 
must  be  put  down  at  the  usual  place  of  stopping ;  and  in  an 
old  case  it  was  held  that,  when  such  usual  place  was  an  inn 
yard,  it  was  not  sufficient  to  put  him  down  outside  of  the  gate- 
way of  the  inn.'    When  the  conveyance  has  reached  the  des- 


1  Story  on  Bail.  §  597.,  See,  also, 
Dodge  V.  Steamship  Co.,  148  Mass. 
207;  Peniston  v.  Railroad  Co.,  34  La. 
Ann.  777 ;  JefifersonvUle,  etc.  R.  Co. 
V.  Riley,  39  In4  568. 

estate  V.  The  Railway,  58  Me.  176 ; 
Mitchell  V.  The  Railroad,  30  Ga-  33. 
Ktcher  v.  Railway  Co.,  8  N.  Y. 
SuppL  389.  Where  the  conductor  is 
asked  by  a  passenger  how  long  the 
train  wUl  stop  at  a  certain  station  at 
which  they  are  just  arriving,  and  the 
conductor  says  five  minutes,  the  com- 
pany will  not  be  liable  to  the  passen- 
ger who  is  left  behind  because  the 
train  does  not  wait  five  minutes 
where  the  passenger  does  not  tell  the 
conductor  that  he  intends  to  get  off. 
Missouri  Pac.  R'y  Co.  v.  Foreman,  73 
Tex.  311. 

But  after  stopping  at  a  wood  sta- 
tion for  wood,  the  carrier  is  not 
bound  to  give  notice  to  passengers 
beforestarting.  Malcolm  v.  Railroad 
Co.,  106  K  C.  63. 

*  Dudley  v.  Smith,  1  Camp.  167; 
Ker  V.  Mountam,  1  Esp.  27 ;  Stoiy  on 
Bail.  §  600. 

In  a  late  case  this  statement  of  the 
mle  is  approved.    White  Water  R 


Co.  V.  Butler,  113  Ind.  598.  In  this 
case  a  mixed  train,  carrying  both 
passengers  and  freight,  and  scheduled 
to  stop  for  both  at  M.,  stopped  for 
passengers  to  alight  at  a  switch  or 
side-track  near  the  station,  but  not 
at  the  depot  The  plaintiff,  who  was 
a  passeiiger  for  that  station  on  that 
train,  did  not  get  off  there,  but  waited, 
expecting  the  train  to  stop  at  the 
depot.  The  name  of  the  station  was 
not  called  at  the  switch,  nor  was  any 
invitation  given  to  passengers  to 
alight  there.  The  train  passed  the 
depot  without  stopping,  and  when  it 
had  gone  about  half  a  mile  the  plaint- 
iff was  ejected.  "  These  facts,"  said 
the  court,  "  entitled  the  appellee  to  a 
recovery.  It  was  the  duty  of  the 
carrier  to  stop  at  the  depot  where 
passengers  were  usually  received  and 
discharged.  A  right  to  be  carried 
from  one  regular  station  to  another 
includes  the  right  to  a  safe  alighting 
place  at  the  depot  of  the  carrier,  kept 
and  used  for  that  purpose.  A  person 
buying  a  ticket  entitling  him  to  pas- 
sage to  a  town  or  city  cannot  be  re- 
quired to  alight  at  any  part  of  the 
town  or  city  it  may  please  the  carrier 
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tination  of  tlie  passenger,  sufficient  time  and  opportunity  must 
also  be  allowed  him  to  alight,'  and  if  the  usual  sufficient  time 
be  not  given  the  passenger  to  ^alight  and  he  is  compelled  to  go 


to  stop,  but  he  fa  entitled  to  be  car- 
ried to  the  rfegular  depot  of  the  car- 
rier. The  carrier's  duty  is  not  dis- 
charged when  an  opportunity  fa 
offered  the  passenger  to  alight  along- 
side of  a  switch  or  side-track  distant 
from  the  usual  and  regular  alighting 
place."  ,^e  court  here  quote  the  rule 
of  the  text,  saying :  "  The  authorities 
fully  support  the  author's  statement 
of  the  law.  Terre  Haute,  etc.  E.  R. 
Co.  V.  Buck,  96  Ind.  346.  It  fa  prob- 
ably true  that  a  railroad  company 
may  make  a  distinction  between 
trains  employed  exclusively  in  trans- 
porting passengers  and  those  em- 
ployed in  carrying  both  freight  and 
passengers,  and  require  passengers 
on  the  latter  trains  to  alight  at  a  safe 
place  other  than  the  regular  depot; 
but  unless  a  dfatinction  fa  made,  the 
passenger  has  a  right  to  be  carried  to 
the  regular  depot.  We  decide  thfa 
case,  as  the  evidence  fully  warrants 
us  in  doing,  upon  the  theory  that  no 
dfatinction  was  made  between  the 
two  kinds  of  trains,  and,  proceeding 
on  this  theory,  adjudge  that  it  was 
the  appellant's  duty  to  stop  at  the 
regular  depot  a  suflScient  length  of 
time  to  aJlow  the  appellee  to  alight  in 
safety." 

The  carrier  is  liable  for  refusing  to 
stop  at  a  customary  stopping  place 
to  let  a  passenger  off  where  he  does 
so  to  retaliate  upon  the  passenger  for 
not  giving  him  hfa  business.  Bru- 
lard  V.  Alvin,  45  Fed.  Rep.  766. 

1  Keller  v.  Railroad  Co.,  S7  Minn. 
178 ;  Raben  v.  Railway  Co.,  78  lovya, 
579 ;  Mfasissippi,  eta  R.  Co.  v.  Gill,  66 
Mfas.  89  J  Hunt  v.  Railway  Co.,  94 
Mo.  855;  Kelly  w  Railroad  Co.,  70 
Mo.  604;  Straus  v.  Railroad  Co.,  75 
Mo.  185 ;  and  see  generally  cases  in 


following  note.  But  it  fa  the  duty  of 
one  about  to  take  passage  upon  the 
carrier's  conveyance  to  ascertain  for 
himself  whether  it  will  carry  him 
and  put  him  off  at  the  destination  to 
which  he  wishes  to  be  carried.  And 
he  must  act  upon  the  information 
which  he  obtains  at  hfa  own  peril, 
and  the  carrier  wUl  not  be  held  re- 
sponsible for  any  mfatake  into  which 
he  has  been  led,  unless  he  has  been 
led  into  it  by  the  servants  or  agents 
of  the  carrier.  Pittsburgh,  etc.  R'y 
V.  Nuzum,  50  Ind.  141;  Ohio,  etc. 
R.  R  u  Eatton  (Sup.  Ct  of  Indiana), 
6  Cenjt.  L  Jour.  889,  Slay  17,  1878; 
Dietrich  v.  The  Railroad,  71  Penn.  St 
432 ;  Cheney  v.  The  Railroad,  11  Met 
131 ;  Boston,  etc.  R.  R.  u  Proctor,  1 
Allen,  367 ;  Johnson  v.  The  Railroad 
Corporation,  46  N.  H.  313;  Cleve- 
land, etc.  R.  R  t».  Bartram,  11  Ohio  St 
457. 

Nor,  if  according  tp  the  regulations. 
of  a  railroad  company,  the  train 
upon  which  the  passenger  fa  being 
carried  does  not  stop  at  the  station 
at  which  he  wfahes  to  get  off,  has 
the  conductor  any  authoritiy  to  bind 
the  company  by  a  pronuse  to  do  so 
for  the  accommodation  of  the  pas- 
senger. Such  a  power  cannot  be 
implied  as  within  the  proper  duties 
of  a  conductor,  nor  would  it  be  con- 
sfatent  with  public  policy.  A  rail- 
road company  which  holds  itself  out 
as  a  common  carrier  of  passengers, 
establfahes  its  route  stations,  and  ad- 
vertfaes  its  running  arrangements, 
thereby  pledges  itself  to  the  public 
to  run  accordingly;  and  if  it  was  in 
the  power  of  a  conductor  to  stop  at 
different  stations  from  those  estab- 
Ifahed  for  the  linej  or  alter  the  run- 
ning arrangementB  of  the  road  to 
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on  to  the  next  station,*  or  if  a  sudden  start  of  the  conveyance 
be  made  whilst  he  is  in  the  act  of  alighting,  and  an  injury  is 
occasioned  to  him  thereby,  it  will  be  negligence  in  the  carrier, 
for  the  consequences  of  which  he  will  be  responsible.''      , 

"The  exact  length  of  time  to  be  given,"  it  is  said  in  a  recent 
case,  "  must  depend  very  largely  upon  circumstances.  Fol-  in- 
stance, a  longer  time  would  be  required  when  there  are  many 
passengers  to  alight  than  when  there  are  but  few ;  in  a  dark. 
night,  with  the  landing-place  badly  lighted,  than  when  there 
is  full  hght ;  at  a  diflScult  place  to  alight,  than  where  it  is 
easy.  And  as  railroad  companiesusuaUy  carry  not  merely  tbe 
vigorous  and  active,  but  also  those  who,  from  age  or  extreme 


accommodate  a  particular  passenger, 
he  might  thereby  greatly  incommode 
the  public  generally  for  the  sake  of  a 
single  passenger.  The  duty  of  a 
conductor  is  to  run  the  trains  accord- 
ing to  pubUc  arrangements,  and  he 
has  no  power  to  change  them ;  and 
a  passenger  has  no  right  to  infer  that 
a  conductor  has  any  such  power 
from  his  general  duties  as  a  con- 
ductor, and  no  reason  to  suppose  that 
he  can  bind  the  railroad  company  by 
any  such  agreement  Ohio,  etc.  R  R. 
V.  Hatton,  supra;  Ohio,  etc.  R'y  v. 
Applewhite,  52  Ind.  540. 

'  If  a  passenger  is  not  given  time 
to  alight  and  is  carried  on  to  next 
station  he  is  entitled  to  compensa- 
tioa  Mississippi,  etc.  R.  Co.  v.  Gill, 
66  Miss.  39. 

'^A  carrier,  whether  by  steam  or 
street  railway,  is  liable  where  he  neg- 
ligently starts  before  passenger  has 
had  time  to  alight  and  while  he  is  in 
the  act  of  alighting.  Fairmount,  eta 
^'jv.  Stutter,  54  Penn.  St.  375 ;  Penn- 
syivania  E.  R  u  Kilgore,  82  id.  292; 
JefEersonville,  etc.  R  R  v.  Parmalee, 
Blind.  42;  Hazard  v.  The  Railroad, 
1  Biss.508;  Fuller  v.  The  Railroad, 
21  Conn.  557;  JefEersonville,  etc. 
R  E.  u  Hendricks,  26  Ind.  228 ;  Mul- 
hado  V.  The  Raiboad,  30  N.  Y.  370; 
Nichols  V.  The  Railroad,  38  id.  131 ; 


Cholette  v.  Railroad  Co.,  26  Neb.  159 ; 
Ferry  v.  Railway  Co.,  118  N.  Y.  497 ; 
Breen  v.  Railroad  Co.,  109  N.  Y.  297 ; 
Baker  v.  Railway  Co.,  118  N.  Y.  533; 
McDonald  v.  Railroad  Co.,  116  N.  Y. 
546 ;  Wilburn  v.  RaUway  Co.,  36  Mo. 
App.  203;  Jones  v.  Railway  Co.,  31 
Mo.  App.  614;  Straus  tJ.  Railroad  Co., 
75  Mo.,  185 ;  Gulf,  etc.  Railway  Co. 
V.  Williams,  70  Tex.  159;  Pennsyl- 
vania R  Co.  V.  Lyons,  129  Perm.  St 
114;  West  End  R'y  Co.  v.  Mozely.  79 
Ga.  463 ;  Chicago  R'y  Co.  v.  Mills,  105 
IlL  63;  City  R'y  Co.  v.  Fiudley,  76 
Ga.  311 ;  Ridenhour  v.  Railway  Co., 
—  Mo.  — ,  13  S.  W.  Rep.  889 ;  Owens 
V.  RaUroad  Co.,  —  Mo. — ,  8  S.  W. 
Rep.  350;  Pennsylvania  R  Co.  v. 
Peters,  116  Penn.  St  306;  Wood  v. 
Railway  Co.,  49  Mich.  371 ;  Nance  v. 
R  Co.,  94  N.  C.  619;  Augusta,  etc.  R 
Co.  V.  Randall,  —  Ga.  — ,  US.  E. 
Rep.  706;  Birmingham  R'y  Co.  v. 
Hale,  —  Ala.  — .  8  S.  Rep.  142; 
North  Birmingham,  etc.  R  Co.  v. 
Calderwood,  89  Ala.  247 ;  Texas,  etc. 
R'y  Co.  V.  MiUer,  —  Tex.  — ,  15  S.  W. 
Rep.  264;  St  Louis,  etc.  R'y  Co.  v. 
Finley,  —  Tex  — ,  15  S.  W.  Rep.  266 ; 
Vredenburgh  v.  Railroad  Co.,  12 
N.  Y.  SuppL  18 ;  Medler  v.  Railroad 
Co.,  id.  930 ;  Finn  v.  Railway  Co.,  — 
Mich.  — ,  48  N.  W.  Rep.  696. 
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youth,  are  slower  in  their  movements  than  vigorous  and  active 
persons,  the  time  of  stopping  is  not  to  be  measured  by  the 
time  in  which  the  latter  may  make  their  exit  from  the  cars, 
but  by  the  time  in  which  the  other  class  may,  using  diligence, 
but  without  hurry  and  confusion,  alight.  Those  in  charge  of 
the'  trains  are  bound  to  presume  that  there  may  be  such  per- 
sons in  the  cars,  and,  unless  they  know  there  are  not,  they 
have  no  right  to  start  the  trains  until  they  have  waited  long 
enough  to  allow  such  passengers  to  alight ;  nor,  even  after 
waiting  a  reasonable  time  for  such  persons  to  get  off,  have 
they  a  right  to  start  the  trains  without  using  reasonable  care 
to  ascertain  if  there  are  such  persons  in  the  act  of  getting  off. 
It  certainly  would  not  be  permissible  for  them  to  be  so  reck- 
less of  the  lives  and  limbs  of  passengers  as  to  start  the  trains 
when  they  know,  or  with  reasonable  care  might  know,  that 
passengers  are  in  the  act  of  alighting."  ^ 

Where,  however,  this  reasonable  time  has  been  given,  those 
in  charge  of  the  train  are  "  not  required,"  it  is  said,  "  to  do 
what  in  many  cases  would  be  impossible  to  ascertain  — '  to 
know '  that  aU  passengers  intending  to  stop  at  that  station 
have  alighted  in  safety."  ^ 

§  613.  Same  svlyject —  Not  liable  where  reasonable  time  and 
o^ortunity  given,  but  passenger  has  delayed. —  But  if  the  pas- 
senger has-  been  afforded  ample  time  and  notice  to  leave 
the  conveyance  at  his  destination,  and  has  failed  to  take  ad- 
vantage of  the  opportunity  to  alight,  it  has  been  held  that  his 
unreasonable  delay  may  put  an  end  to  the  relation  of  passen- 
ger, and  that  he  may  thus  forfeit  his  right  to  that  extraordi- 
nary care  which  the  carrier  owes  to  one  in  that  character ; ' 
and  that,  if  afterwards  he  be  injured  in  alighting,  he  can  claim 
compensation  from  the  carrier  only  for  such  negligen<»  as 
would  make  him  liable  to  one  not  a  passenger.* 

1  Keller  v.  EaUroad  Co.,  27  Minn.  etc.  R'y  Ca  v.  Stutler,  54  Penn.  St 
178.  375. 

2Eaben  v.  Railway  Co.,  73  Iowa,  3  ImhofE  v.  The  Railway,  20  Wis. 
579,  citing  Imhoff  v.  Railway  Ca,  20    344. 

"Wis.   844;   Illinois,  etc.  R'y    Co.  v.        <  Imhoff  v.  The  Raihoad,  22  Wis. 
Slatton,  54  111.   133;  Clotworthy  v.    682.    But  see  Gaynor  v.  The  Rail- 
Railway  Co.,  80  Mo.  220 ;  Fairmount,    way,  100  Mass.  208.    See,  also,  act- 
worthy  V.  Raikoad  Ca,  80  Ma  220. 
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In  a  recent  case  ^  upon  the  subject  it  is  said :  "  All  the  duty 
the  law  imposes  upon  a  conductor  acting  as  the  agent  of  a 
corporation,  in  order  to  comply  with  the  obligation  of  the 
carrier  to  a  passenger,  is  to  carry  him  safely  to  his  point  of 
destination,  announce  the  arrival  of  the  train  at  the  station, 
and  give  him  a  reasonable  opportunity  to  leave  the  cars. 
When  this  is  done  the  duty  of  the  conductor  ceases.  And 
when  the  servants  of  a  corporation  engaged  in  the  business  of 
a  common  carrier  afford  passengers  a  reasonable  time  to  leave 
the  cars  after  arrival  at  the  end  of  their  journey,  they  have 
the  right,  at  the  expiration  of  such  reasonable  period,  to  pre- 
sume that  all  passengers,  whose  place  of  destination  is  then 
reached,  have  done  what  is  customary  for  passengers  in  like 
circumstances  to  do,  to  wit,  have  left  the  cars. 

"  When  such  a  reasonable  time  has  thus  elapsed,  it  is  no  part 
of  the  duty  of  the  servants  of  such  corporation  to  make  per- 
sonal inspection  of,  or  to  interrogate,  the  remaining  passen- 
gers, to  see  whether  they  intend  leaving  the  cars.  The  law 
imposes  no  such  onerous  duty  upon  a  carrier  of  passengers. 
And  if  it  should  appear  in  evidence  in  any  given  case  that 
passengers  similarly  situated  as  to  age,  sex,  etc.,  have  safely 
left  the  cars  prior  to  any  injury  or  accident  complained  of, 
this  would  afford  ground  for  legitimate  inference  by  the  jury 
that  sufficient  time  had  been  granted  to  the  passenger  who 
sues  for  a  negligent  injury  to  have  alighted  in  safety." 

§  614.  Must  gwe  notice  of  arrival  at  stations. —  It  has  also 
been  held  that  railway  carriers  of  passengers  must,  besides 
sufficient  time  and  opportunity  to  alight,  give  due  notice  of 
the  arrival  of  their  trains  at  their  various  stations.  "  In  the 
case  of  goods,"  said  the  court,  "  the  obligation  is  to  carry  and 
deUver;  as  to  passengers,  it  is  simply  to  carry,  and  to  allow 
them  sufficient  time  and  opportunity  to  leave  the  vehicle. 
.  .  .  Yet,  as  passengers  must  necessarily  often  travel  in 
such  conveyances  as  railroads  to  places  whose  localities  are 

•  Hurt  V.  Eailway  Co.,  94  Mo.  255,  the  train,  has  no  right  to  notice  to 

distinguishing  and  explaining  Kelly  get  off  before  the  train  starts,  there 

V.  EaUroad  Co.,  70  Mo.  604.  being  no  custom  to  give  such  a  no- 

A  person  who  gets  on  a  train  to  tice.    Coleman   v.  Baih-oad  Co.,  84 

assist  another  on,  and  whose  pres-  Ga.  1. 
ence  is  not  known  to  the  ofBcers  of 
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entirely  unknown  to  them,  a  duty  devolves  upon  the  carrier, 
in  order  to  afford  them  an  opportunity  to  depart  at  their 
points  of  destination,  to  give  notice  of  the  arrival  of  the  trains 
at  such  places.  The  mode  of  performing  this  duty  by  rail- 
roads appears  to  be  well  established  by  general  custom  through- 
out the  country  to  be  to  announce  in  a  distinct  and  audible 
manner  in  each  car,  so  that  it  may  be  heard  by  all  passengers, 
the  arrival  of  the  trains  at  each  station  or  fixed  place  of  de- 
parture, and  then,  to  stop  a  sufficient  length  of  time  to  allow 
the  passengers  to  get  off  without  danger  or  injury  to  their 
persons.  And  this  proceeds  upon  the  reasonable  ground  that 
they  are  vigilant  to  do  their  part  of  the  undertaking  which 
they  set  out  to  accomplish,  and  which  is  only  to  be  done  by 
their  own  exertion."  ^ 

§  615.  Must  ie  careful  not  to  invite  the  passenger  to  alight 
at  an  improper  ti/me  or  place.-^-  As  has  already  been  shown, 
railway  carriers  of  passengers  must  provide  safe  platforms 
and  other  necessary  facilities  for  access  to  and  for  alightmg 
and  egress  from  their  trains  by  their  passengers,^  and  their 
diity  in  this  regard  has  been  indicated,  as  far  as  it  can  be  done, 
from  the  adjudicated  cases.  Having  provided  such  platforms, 
they  are  required  to  be  careful  to  bring  their  coaches  up  to 
them  in  such  manner  that  their  passengers  may  be  afforded 
thte  opportunity  safely  to  alight  upon  them ;  and  if  the  pas- 
senger be  called  upon  to  leave  the  coach  before  this  has  been 
done,  or  if  he  is  reasonably  induced  to  believe,  from  the  cir- 
cumstances or  from  the  conduct  of  those  in  management  of 
the  train,  that  it  has  been  halted  in  order  that  the  passenger 
may  there  alight,  and  that  no  other  or  better  opportunity  wiU 
be  given  him  to  do  so,  and  in  undertaking  to  leave  the  con- 
veyance, with  due  care  and  discretion,  he  receive  an  injury 
from  the  want  of  the  proper  facilities  for  doing  so,  or  by  rea- 
son of  the  dangerous  character  of  the  ground,  the  carrier  will 
be  held  responsible  for  its  negligence.'    A  number  of  such  in- 

1  Southern  E.  E.  Co.  v.  Kendrick,  ^  Ante,  §  516  et  seq. 

40  Miss.  374.    See,  also,  Raben  v.  Rail-  'LouisviUe,  etc.  R'y  Co.  v.  Lucas, 

way  Co.,  73  Iowa,  579;  Hurt  v.  RaU-  119  Ind.  583;  Richmond  R'y  Co.  v. 

way  Co.,  94  Mo.  255 ;  Keller  v.  Rail-  Scott  —  Va.  — ,  11  S.  R  Rep.  404 
i-oad  Co.,  37  Minn.  178;  LouisviUe, 
etc.  R,  Co.  V.  Mask,  64  Miss.  738. 
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stances  have  been  brouglit  to  the  attention  of  the  English 
courts  in  actions  for  damages  occasioned  to  railway  passen- 
gers in  this  manner,  and  the  question  as  to  the  circumstances 
under  which  the  companies  should  be  chargeable  with  such 
negligence  has  received  much  discussion ;  *  from  which  the  con- 
clusion to  be  drawn  is  that  such,  companies  must  be  extremely 
careful  not  to  mislead  their  passengers  into  the  belief  that  the 
halting  of  a  train  at  a  station  is  meant  as  an  invitation  to  them 
to  alight  when  it  is  not  so  intended;  and  that  if  the  conduct 
of  the  servants  engaged  in  its  management  is  such  as  may 
reasonably  ^produce  that  impression,  and  the  passenger  so  un- 
derstands it,  and  in  the  attempt  to  leave  the  coach  at  a  place 
where  no  facilities  are  provided  for  his  doing  so,  and  whilst  in 
the  exercise  of  due  diligence  in  doing  so,  he  is  injured,  the 
company  will  be  liable.  A  fortiori  is  the  company  liable  where 
the  passenger  is  required  to  alight  in  a  dangerous  place.^ 

§  616.  Same  subject  —  Effect  of  calling  name  of  station. — 
But  the  mere  calling  out  of  the  name  of  the  station  has  not 
been  considered  as  suiEcient,  under  all  circumstances,  to  justify 
the  passenger  in  coming  to  such  a  conclusion,  especiallj'^  in  the 
day-time,  or  at  a  station  with  the  landing  place  of  which  he  is 
familiar ;  and  the  question  of  negligence  in  every  instance  of 
the  kind  is  one  of  fact  for  the  jury.  Certainly  the  mere  call- 
ing out  the  name  of  the  station  does  not  of  itself  entitle  the 
passenger  to  alight,  if  there  are  other  circumstances  from  which 
he  must  reasonably  infer  that  the  carriage  is  not  at  the  plat- 
form.'   But  where,  after  the  calling  of  the  name  of  the  station, 

1  Cookie  V.  The  Railway,  L.  R  7  C.  98  Mo.  168 ;  Philadelphia,  etc.  R.  Co. 

P.  331 ;  ^Vf  hitaker  v.  The  RaUway,  v.  McCormick,  124  Pepn.  St  437. 

L.  R.  5  C.  P.  464;  Foy  v.  The  Rail-  3  Central  R  Co.  v.  Van  Horn,  38 

way,  18  C.  B.  (N.  S.)  225;  Lewis  v.  N.  J.  L.  133. 

The  Railway,  L.  R.  9  Q.  B.  66 ;  Weller  In  Mitchell  v.  Railway  Co.,  51  Mich. 
V.  The  Railway,  L.  R  9  0.  P.  126;  336,  the  plaintiff,  a  woman,  was  a 
Gee  V.  The  Railway,  L.  R.  8  Q.  B.  161 ;  passenger  on  defendant's  train,  and 
Bridges  V.  The  Railway,  L.  R  6  Q.  B.  was  to  change  cars  to  take  another 
377,  L.  R  7  H.  L.  App.  218 ;  Siner  v.  road  at  Lansing.  The  latter  road  was 
The  Railway,  L  R  4  Exch.  117;  Pra-  crossed  by  defendant's  road  at  a  -dig- 
ger ».  The  Railway,  L.  R  5  C.  P.  466 ;  tance  from  the  depot  of  each,  and  the 
Eobson  V.  The  Railway,  L  R  10  Q.  B.  two  depots  were  quite  far  apart  On 
271.  account  of  the  distance,  the  conductor 

^  Griffith  V.  Missouri  Pac.  E'y  Co.,  of  defendant's  road  offered  to  carry 

her  to  the  junction.    The  statute  of 
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the  train  came  to  a  halt,  it  being  in  the  night  and  very  dark,  and 
the  passenger  stepped  from  the  car  supposing  that  he  was  at 
the  alighting  place,  and  fell  into  a  culvert,  receiving  an  injury 
therefrom,  it  was  held  that,  under  the  circumstances,  he  had 


the  state  required  all  railroad  trains 
before  crossing  another  line  to  be 
brought  to  a  full  stop  at  not  less  than 
two  hundred  or  more  than  eight  hun- 
dred feet  from  the  crossing.  Just 
before  arriving  at  the  junction,  and 
when  the  train  was  some  three  hun- 
dred or  four  hundred  feet  from  it, 
the  name  of  the  junction  station  was 
called  out  by  the  proper  person,  and 
the  cars  came  to  a  full  stop  as  re- 
quired by  law  before  reaching  cross- 
ings. Plainti£E  at  once  left  her  seat 
and  hurried  to  leave  the  car,  no  ofiScer 
of  the  train  noticing  her.  She  went 
down  the  steps,  where  there  was  no 
platform  or  other  convenience  for 
landing,  and,  just  as  she  stepped  off, 
the  cars  started  to  go  on  to  the  depot 
and  she  feU  and  broke  her  ankle. 
When  the  train  reached  the  station, 
the  conductor  came  to  help  her  off, 
and,  not  fLuding  her,  ran  his  train 
back  untU  she  was  discovered.-  The 
accident  happened  early  in  the  morn- 
ing, during  daylight.  In  an  action 
for  damages  it  was  held  that  she  was 
not  entitled  to  recover.  "The  only 
cause  of  the  mischief,"  said  the  court, 
per  Campbell,  J.,  "leaving  defend- 
ant's carefulness  or  negligence  out  of 
view,  was  her  mistaken  supposition 
that  the  cars  had  stopped  for  the 
station,  and  that  she  should  therefore 
get  out  There  was  nothing  at  the 
spot  to  indicate  a  landing  place,  and 
there  was,  at  the  proper  place,  a  short 
distance  fm-ther  on,  a  building  and 
platform  appropriate  and  used  for 
that  purpose.  The  stoppage  of  the 
cars  was  required  by  statute,  as  weE 
as  by  usage,  as  a  precaution  against 
collisions.  The  calling  of  the  station 
was  not  shown  to  have  been  out  of 


the  usual  course,  and  from  the  dis- 
tance mentioned  we  can  hardly  con- 
ceive it  should  have  been  Tielayed. 
No  one  representing  the  company, 
whether  conductor  or  brakeman,  is 
shown  to  have  known  or  suspected 
that  plaintiff  had  put  herself  in  perU 
or  left  her  placa  Nothing  is  shown 
which  put  them  in  fault  for  not 
knowing  this.  We  cannot  discover 
anything  in  the  record  to  indicate 
that  there  was  any  act  or  any  omis- 
sion not  incident  to  the  constant  usage 
of  the  road,  or  indicating  fault  The 
starting  of  the  train  after  such  a 
stoppage  is  an  incident  plainly  con- 
templated by  law.  The  company 
.  .  .  cannot  be  expected  to  treat 
its  passengers  as  children,  or  to  put 
them  under  restraint  Passengers 
must  take  the  responsibility  of  in- 
forming themselves  concerning  the 
every-day  incidents  of  railway  travel- 
ing, and  the  company  could  not  do 
business  on  any  other  basis.'' 

In  Smith  v.  Eailway  Co.,  88  Ala. 
538,  Clopton,  J.,  says :  "  Calling  out 
the  name  of  the  station  is  customary 
and  proper,  so  that  passengers  may 
be  informed  that  the  ti-ain  is  ap- 
proaching the  station  of  their  desti- 
nation and  prepare  to  get  off  when 
it  arrives  at  the  platf oi-m.  The  mere 
announcement  of  the  name  of  the 
station  is  not  an  invitation  to  alight ; 
but,  when  followed  by  a  full  stop- 
page of  the  train  soon  thereafter,  is, 
ordinarily,  notification  tliat  it  has  ar- 
rived at  the  usual  place  of  landing 
passengers.  Whether  the  stoppage  of 
the  train,  after  such  announcement 
and  before  it  arrives  at  tlie  platform, 
is  negUgence,  depends  upon  the  at- 
tendant circumstances.    The  rule  is 
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a  right  to  presume  that  there  was  an  invitation  to  alight  as  he 
did,  and  that  the  company  was  liable  to  him  for  the  injury 
received.^    And  many  other  cases  are  to  the  same  effect.^ 


aptly  expressed  in  Bridges  v.  Rail- 
way Co.,  L.  R.  6  Q.  B.  377,  by  Willes, 
J.:  'It  is  an  announcement  by  the 
railway  officers  that  the  train  is  ap- 
proaching or  has  arrived  at  the  plat- 
form, and  that  the  passengers  may 
get  out  when  the  train  stops  at  the 
platform,  or  under  cn-cumstances  in- 
duced and  caused  by  the  company  in 
which  the  man  may  reasonably  sup- 
pose he  is  getting  out  at  the  place 
where  the  company  intended  him  to 
alight  To  that  extent,  calling  out  is 
an  invitation.' " 

See,  also,  on  this  subject,  Phila- 
delphia, etc.  R.  Co.  V.  Anderson,  — 
MA  — ,  20  AtL  Rep.  2 ;  England  v. 
Eaiboad  Co.,  —  Mass.  — ,  37  N.  E. 
Rep.  1. 

In  McNulta  v.  Bnsoh,  —  111.  — , 
34  N.  E.  Rep.  631,  the  defendant  Mc- 
Nulta  was  receiver  of  a  railroad  upon 
which  Ensch  was  a  passenger.  He 
and  a  number  of  others  were  passen- 
gers bound  for  a  small  station  known 
as  Stame's,  at  which  the  train  upon 
which  he  was  riding  was  not  sched- 
uled to  stop  and  to  which  no  tickets 
were  sold  for  that  train.  He  and 
the  other  passengers,  however,  paid 
fare  to  that  point  and  were  not  told 
that  the  train  would  not  stop  there. 
About  five  hundred  feet  beyond 
Stame's  was  a  railway  crossing,  and 
trains  were  required  by  law  to  stop 
within  eight  hundred  feet  of  it  be- 
fore crossing.    In    complying  with 


this  provision,  trains  sometimes 
stopped  at  the  platform  at  Stame's, 
sometimes  beyond  it,  and  sometimes 
before  reaching  it  Just  before 
reaching  Stame's  station  on  this  oc- 
casion, the  name  of  the  station  was 
called  in  the  usual  manner,  the  train 
stopped  at  the  platform,  and  plaintiff 
started  to  get  off.  Just  as  he  was  in 
the  act  of  alighting,  however,  the 
train  suddenly  started  and  ran  fifty 
or  sixty  yards  furthei',  where  it 
stopped  long  enough  for  passengers 
to  alight.  Plaintiff  was  quite  seri- 
ously injured,  and  it  was  held  that  he 
was  entitled  to  recover.  "  The  stop  at 
the  platform,"  said  the  court,  "  as  to 
the  plaintiff,  under  the  peculiar  facts 
of  this  case,  might  be  properly  re- 
garded by  him  as  the  stoppage  of 
the  train  at  the  point  where  it  was 
intended  to  let  off  the  passengers. 
Having,  by  the  acts  and  conduct  of 
his  servants,  justified  the  plaintiff  in 
attempting  to  get  off  the  train,  the 
duty  of  the  defendant  then  attached 
to  stop  his  train  a  sufficient  length  of 
time  to  enable  the  plaintiff  to  reach 
the  platform  in  safety.  His  duty  to 
the  plaintiff,  -whom  he  had  induced 
to  believe  that  the  train  had  reached 
the  point  at  which  he  was  to  depart 
therefrom,  was  in  respect  of  the 
place  where  the  train  first  halted, 
and  not  in  respect  of  the  place  where 
it  finally  stopped." 
In  Wood  V.  Railway  Co.,  49  Mich. 


1  Columbus,  etc.  R'y  Co.  v.  Farrell,  Memphis,  etc.  R'y  Co.  v.  Stringf  eUow, 

31  Ind.  408.  44  Ark.  323 ;  Terre  Haute,,  eta  R.  Co. 

^International,  etc.  R  Co.  v.  Eck-  v.  Buck,  96  Ind.  346;  International, 

ford,  71  Tex.  374;  Philadelphia,  etc.  etc.  R  Co.  v.  Smith,  —  Tex.  — ,  14 

R.  Co.  V.  McCormick,  134  Penn.  St  S.  W.  Rep.  643 ;  Richmond,  etc.  R 

437;   Philadelphia,    etc.  R     Co.    v..  Co.  w  Smith,  —  Ala.  — ^,9  S.  Rep. 

Edelstein  (Penn.),  16  AtL  Rep.  847;  233. 
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§617.  Same  subject —  Carrying  passengers  past  platforms. — 
Such  carriers  must  be  equally  careful  not  to  pass  beyond  the 
alighting  platform  or  station,  and  thus  to  require  or  make  it 
necessary  for  the  passenger  to  alight  without  returning  to  it. 
"When  this  has  been  done,  it  is  a  breach  of  the  carrier's  con- 
tract, and  the  passenger  may  demand  a  return  to  the  station 
or  platform  before  leaving  the  train,  and  if  the  servant  of  the 
company  in  charge,  without  sufficient  excuse,  refuse  to  return 
with  him,  but  leaves  him  to  get  back  by  other  means,  the 
passenger  will  be  entitled  to  an  action,  and  to  the  recovery  of 
damages.^  But  it  has  been  held  that  if,  in  such  a  case,  no 
direction,  either  express  or  implied,  be  given  to  the  passenger 
to  alight,  and  he,  without  demanding  that  the  train  be  backed 
to  the  platform,  voluntarily  undertake  to  alight,  and  in  doing 
so  is  injured,  the  company  will  not  be  liable."  At  aU  events, 
if  there  should  be  no  demand  to  be  taken  back,  or  refusal  to 
do  so,  and  no  attending  circumstances  of  aggravation,  and  the 
passenger  voluntarily  leaves  the  car,  aU  that  the  passenger 
could  rightfully  claim  would  be  compensation  for  the  incon- 

370,  a  passenger  desired  to  stop  at  a  have  been  the  direct  and  proximate, 

small    station.    Just    before  it  was  natural  aid  probable  result  of  the 

reached,  the  name  was  called  in  the  carrier's  breach  of  duty.    Intema- 

lisual  manner.    As  the  train  slacked  tional,  eta  R'y  Co.  v.  Terry,  63  Tex. 
up,  the  passenger  wont  out  on  the  /  380. 

platform  and  asked  the  conductor  if  Is  entitled  to  compensation  for 
the  train  would  stop  there  for  water  trouble  and  inconvenience  in  getting 
and  was  told  that  it  would ;  the  pas-  back.  East  Teun.  etc.  R  Ca  w  Lock- 
senger  then  stepped.on  the  lower  step  hart,  79  Ala.  315 ;  Dlinois,  etc.  E.  Co. 
whUe  the  train  was  still  in  motion,  v.  Able,  59  LL 131 ;  Illinois,  etc.  R  Ca 
and  when  it  came  to  a  full  stop,  at-  v.  Chambers,  71  III  519 ;  Mobile,  eta 
tempted  to  step  off  onto  the  platform  E.  Co.  v.  McAi^hur,  43  Miss.  180. 
at  the  usual  and  customary  place  for  May  have  exemplary  damages  under 
passengers  to  get  off.  As  he  was  in  aggravated  circumstances.  NewOr- 
the  act  of  alighting,  the  train  started  leans,  eta  R  R  v.  Hurst,  36  Miss, 
up  with  a  jerk,  moved  on  a  few  feet  to  660 ;  Southern  R  R  Ca  u  Kenaick, 
the  tank,  and  then  stopped.  No  sig-  40  id.  374 ;  Memphis,  eta  R  R  u 
nal  was  given  that  it  would  so  start  "Whitfield,  44  id.  466 ;  Georgia,  eta 
The  passenger  was  injured  and  was  R  R  w  McCurdy,  45  Ga.  288 ;  Chat- 
held  to  be  entitled  to  recover.  tanooga,  eta  R  R  u  Liddell,  —  Ga. 
1  Passenger  may  recover  damages  — ,  11  S.  E.  Rep.  853;  Alabama,  eta 
for  the  discomfort,  inconvenience,  R  Ca  u  Sellers,  —  Ala.  — ,  9  S.  Rep. 
sickness,  expenses,  costs  and  charges  375. 

which  are  shown  by  the  proof  to       « Siner  «.  The  Railway,  supra. 
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venienoe  to  whicli  he  had  been  put.'  And  if,  under  an  appre- 
hension that  the  train  will  not  come  to  a  stop  or  return  to  the 
station,  the  passenger  undertake  to  leave  it  while  in  motion, 
and  is  injured,  he  will  be  chargeable  with  contributory  negli-, 
gence,  and  the  company  will  not  be  responsible.^ 

But,  nevertheless,  where  the  passenger  is  carried  past  the 
platform,  or  usual  alighting  place,  and  is  required  either  ex- 
pressly or  impliedly  to  leave  the  car  without  assistance  and  to 
find  his  way  unaided  back  to  the  station,  during  which  time 
he  receives  injury,  the  carrier  is  liable.  This  is  held  to  be 
true  even  though  the  passenger  is  carried  upon  a  freight 
train.'  Much  less  does  the  carrier  discharge  his  duty  where 
he  puts  the  passenger  off  away  from  the  depot  at  night  in  a 
strange  place,  and  requires  him  thence  to  return  to  the  place 
at  which  he  should  have  been  discharged.^ 

It  is  not  necessary  that  actual  force  be  used  in  expelling  the 
passenger.  For  the  purpose  of  this  rule,  he  is  required  to  get 
off  when  the  alternative  is  presented  of  getting  off  there  or 
being  carried  to  the  next  station.*    All  this  implies,  however. 


'Southern  R  R.  v.  Kendrick,  supra; 
Gulf,  etc.  R'y  Co.  v.  Head, —  Tex. 
— ,  15  S.  W.  Eep.  504. 

2  And  see  poet,  §  643  et  seq.,  under 
the  head  of  Contributory  Negligence. 

'Where  a  freight  train  is  accus- 
tomed to  discharge  its  passengers  at 
some  place  other  than  the  platform, 
or  where  it  is  impracticable  for  it  to 
reach  the  platform  with  the  caboose 
or  car  in  which  passengers  are  car- 
ried, the  passenger  may  be  required 
to  leave  the  train  at  some  other  ap- 
propriate and  convenient  place  not 
connected  with  the  platform ;  but  in 
such  cases  the  passengers  are  enti- 
tled to  receive  such  care  and  atten- 
tion as  are  necessary  to  enable  them 
to  safely  reach  the  station. 

The  duty  of  a  railroad  company, 
as  a  common  carrier  of  passengers,  is 
not  performed  until  it  delivers  its 
passenger  in  proper  condition  at  the 
station  to  whiph  he  has  paid  his  fare ; 
and  where  a  passenger  on  a  railroad 


train  is  carried  past  his  point  of  des- 
tination, it  is  the  duty  of  those  in 
charge  of  the  train  to  either  back  the 
same  to  the  station,  or  to  notify  the 
passenger  how  and  where  to  alight, 
warn  him  of  any  dangers  incident  to 
alighting  at  that  point,  and  give  him 
such  assistance  or  instructions  as 
may  be  necessary  to  assure  his  safe 
return  to  the  station ;  and  if,  without 
the  fault  of  the  passenger,  he  is  in- 
jured in  making  his  way  back  to  the 
station,  the  company  is  liable  there- 
for. New  York,  etc.  R'y  Co.  v.  Doane, 
115  Ind.  435.  To  same  effect,  Adams 
V.  Railway  Co.,  100  Mo.  555. 

*  Galveston,  etc.  R'y  Co.  v.  Crispi, 
78  Tex.  336 ;  Winkler  v.  Railway  Co., 
31  Mo.  App.  99. 

'Galveston,  etc.  R'y  Co.  v.  Crispi, 
73  Tex.  236 ;  Alabama,  etc.  R.  Co.  v. 
Sellers,  —  Ala.  — ^,9  S.  Rep.  375 ; 
Georgia,  etc.  R.  Ca  «.  Eskew,  —  Ga. 
— ,  13  a  E  Eep.  1061. 
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that  the  passenger  had  been  carried  past  his  station  without 
his  fault ;  for  where  the  train  stopped  a  sufficient  length  of 
time  for  passengers  to  alight  in  safety,  but  the  passenger  was 
asleep  and  was  afterwards  let  off  at  his  own  request,  it  was 
held  that  the  company,  not  otherwise  in  fault,  was  not  liable 
for  an  injury  sustained  by  him  in  getting  back  to  the  station.' 
And  here,  as  in  other  cases,  as  will  be  seen  hereafter,  it  is  the 
duty  of  the  passenger  not  to  run  unnecessary  risks  or  aggra- 
vate his  injury,  but  to  use  ordinary  care  to  a;vert  injury  and 
to  prevent  his  damages  from  being  greater  than  the  situation 
necessitates,^  and  he  cannot  recover  for  an  injury  sustained 
by  him  in  getting  to  the  station  caused  by  his  failure  to  use 
ordinary  care.' 

§  617a.  Helping  passengers  to  alight. —  "Where  the  carrier 
has  provided  safe  and  suitable  conveniences  at  a  proper  place 
for  the  alighting  of  passengers  and  has  brought  his  vehicle  to 
a  stop  at  that  place  and  given  passengers  reasonable  time  in 
which  to  alight,  it  is  ordinarily  no  part  of  his  duty  to  assist 
them,  though  females,  in  so  doing.* 

But  this  duty  may  be  imposed  where  the  passenger  is  known 
to  be  so  sick,  aged  or  infirm  as  to  need  assistance  in  alighting 
safely.'  And  certainly  where  the  passenger  is  called  upon  to 
alight  away  from  the  station  or  at  a  dangerous  and  unusual 
place  where  conveniences  for  that  purpose  have  not  been  pro- 
vided, the  carrier  owes  to  the  passenger  the  duty  to  see  that  he 
has  such  assistance  as  is  reasonably  necessary  to  enable  him  to 
alight  in  safety."    As 'is  said  in  a  late  case,^  "  the  contract  of  a 

'Wilson  V.  Railroad  Co.,  —  Miss,  got  his  feet  muddy,  and  in  going 

— ,  8  S.  Rep.  330.  back  over  the  trestle  his  muddy  feet 

2  Gulf,  etc.  R'y  Co.  v.  Head,  —  Tex.  caused  him  to  slip  and  receive  in- 

— ,  15  S.  W.  Rep.  504 ;  Railway  Ca  jury.    Held,  that  for  this  the  com- 

V.  Cole,  66  Tex.  562 ;  Georgia,  etc.  R.  pany  was  not  liabla 

Co.  V.  Eskew,  —  Ga.  — ,  12  S.  E.  *  Raben  v.  Railway  Co.,  73  Iowa, 

Rep.   1061,  distinguishing  Spicer  v.  579 ;  s.  a  74  Iowa,  732. 

Railroad  Co.,  149  Maas.  307;  post,  'Seepoat,  §  670. 

§ — ■  "Texas,  etc.  R'y  Ca  v.  Miller,  — 

'  International,  etc.  R.  Ca  v.  Fol-  Tex.  — ,  15  a  W.  Rep.  264 ;  St  Louis, 
liai-d,  66  Tex.  603.  In  this  case  the  eta  R'y  Co.  v.  Finley,  —  Tex.  — ,  15 
passenger  was  put  off  at  one  end  of  S.  W.  Rep.  266 ;  Railroad  Co.  v.  Hen- 
a  trestle  and  his  gun  at  the  other,  dricks,  26  Ind.  233,  41  Ind.  69;  Rail- 
He  crossed  the  trestle  to  get  his  gun,  road  Co.  v.  Wortham,  73  Tex.  27; 

'  St  Louis,  eta  R'y  Co.  v.  Finley,  supra, 
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railroad  company  witli  a  passenger  does  not  terminate  until 
he  has  alighted  from  the  cars." 

§  617J.  Awaiting  slewing  passengers,^-  So  it  is  said  that  it 
is  ordinarily  no  part  of  the  carrier's  duty  to  see  that  passen- 
gers are  awake  when  the  train  reaches  their  destinations,  and 
that  the  company,  is  not  bound  by  the  conductor's  promise 
to  so  awaken  a  passenger.^  Exceptional  circumstances  might, 
however,  impose  the  duty. 

But  in  the  case  of  sleeping-cars  the  rule  is  different.  There 
the  passenger  is  invited  to  go  to  sleep  and  pays  extra  for  the 
conveniences  therefor,  and,  as  will  be  seen,  it  is  the  duty  of  the 
company's  servants  to  awaken  him  in  time  to  dress  and  alight 
in  safety.^ 

§  617&  FtirnisMng  passengers  necessary  mst/ructions. —  So 
it  is  the  duty  of  the  carrier,  especially  the  carrier  by  railroad 
in  these  days  when  great  union  depots  with  their  multiplicity 
of  trains  going  in  all  directions,  their  noise  and  bustle  and 
confusion  are  apt  to  bewilder  even  the  experienced  traveler ; 
when  women,  children  and  inexperienced  persons  are  fre- 
quently upon  their  trains,  and  where  the  safety  and  dispatch 
of  the  journey  require  that  the  passenger  should  take  or  leave 
the  train  at  particular  times  or  places,  to  give  to  the  ,passen- 
ger  such  directions  and  information  as  are  reasonably  necessary 
to  enable  him  to  pursue  his  journey  without  unnecessary  dan- 
ger or  delay.' 

But,  as  has  been  seen,*  it  is  expected  that  passengers  will 
exercise  ordinary  intelligence  and  prudence  in  the  conduct  of 
their  journey,  and  the  carrier  will  not  be  liable,  in  the  absence 
of  special  circumstances,  where  he  has  used  such  means  and 
given  such  information  as  would  be  sufficient  for  the  require- 
ments of  a  traveler  of  ordinary  intelligence  exercising  reason- 
able care  and  caution.'  Yet  where  the  carrier  knowingly 
accepts  as  a  passenger  a  person  whose  age,  sex  or  condition  is 
such  as  to  require  unusual  diligence  in  directing  or  guarding 

Memphis,  etc.  R ,  Co.  v.  Whitfield,  44  2  See  post,  §  617^. 

Misa  466 ;  Alexandria,  etc.  R.  Co.  v.  '  DwineUe  v.  Eailroad  Co.,  120  N.  Y. 

Hemdon,  —  Va.  — ,  13  S.  E.  Eep.  117. 

889.  *Ante,%5m. 

'Sevier  v.  Eailroad  Co.,  61  Miss.  8;  » Barker  v.  Railroad  Co.,  24  N.  Y. 

Nunn  u  Eaiboad  Co.,  71  Ga,  710.  599. 
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against  injury,  the  precaution  adequate  to  the  need  of  trav- 
elers generally  will  not  suffice.' 

IL  SLEEPING  AND  PAHLOR  CARS. 

§  617d.  Sleeping-car  companies  not  common  carriers  or  inn- 
keepers, iut  Tfound  for  reasonable  care.  —  Notwithstanding 
strenuous  efforts  to  hold  them  liable  in  that  capacity,  it  is  well 
settled  that  slfeeping-car  companies  are  not  common  carriers 
of  the  goods  of  pasnengers  nor  are  they  liable  as  innkeepers.^ 


•See  post,  §§  665-670;  Hemming- 
way  V.  Railroad  Co.,  73  Wis.  43. 

2  Lewis  V.  Sleeping-Car  Co.,  143 
Mass.  367;  Woodruff  Sleeplng-Car 
Co.  V.  Diehl,  84  Ind.  474;  Pullmaa 
Car  Co.  V.  Gardner,  3  Penny.  78; 
Pullman  Car  Co.  v.  Gaylord  (Super. 
Ct  of  Ky.),  S3  Am.  L.  Reg.  (N.  S.) 
788;  s.  c.  36  Am.  L.  Reg.  (N.  S.)  513; 
Pullman  Oar  Co.  v.  Pollock,  69  Tex. 
120 ;  Blum  v.  Palace  Car  Co.,  1  Flip- 
pin,  500 ;  Dargan  v.  Pullman  Car  Co., 
3  Wilson,  607;  Pullman  Car  Co.  v. 
Smith,  73  IlL  360 ;  Welch  v.  PuUman 
Car  Co.,  16  Abb.  Pr.  (N.  S.)  353;  Pal- 
meter  V.  Wagner,  11  Alb.  L.  Jour. 
149 ;  Pf  aetzer  v.  Car  Co.,  4  Weekly 
Notes,  240;  Scaling  v.  Pullman  Car 
Co.,  34  Mo.  App.  29;  Carpenter  v. 
Railroad  Co.,  134  N.  Y.  53. 

A  sleeping-car  company  which,  by 
contract  with  a  railroad  company, 
runs  its  cars  in  connection  with  the 
trains  of  the  road,  the  latter  company 
furnishing  the  road  and  the  motive 
power  and  making  the  contracts 
with  the  passengers  for  their  trans- 
portation, is  liable  neither  as  a  com- 
mon carrier  nor  as  an  innkeeper  for 
the  baggage  or  personal  effects  of 
the  passenger  to  whom  it  furnishes 
accommodation  and  which  he  brings 
with  him  into  its  car.  The  contract 
for  the  transportation  of  the  passen- 
ger being  with  the  railway  company, 
and  the  compensation  for  the  car- 
riage being  paid  to  it,  tlie  passenger 


cannot  be  regarded  as  the  passenger 
of  the  sleeping-car  company,  nor  can 
it  be  held  liable  as  a  common  carrier 
for  the  carriage  of  his  baggage,  for 
which  it  receives  no  compensation. 
It  is  not  a  carrier  at  all,  but  merely 
furnishes  accommodations  to  the 
passengers  of  another  company.  Nor 
can  it  be  regarded  as  an  innkeeper, 
who  is  defined  to  be  "  the  keeper  of 
a  common  inn  for  the  lodging  and 
entertainment  of  travelers  and  pas- 
sengers, their  horses  and  attendants, 
for  a  reasonable  compensation  as  a 
public  business,  and  who  is  bound  to 
take  in  all  travelers  and  wayfaring 
persons,  and  to  entertain  them,  and 
who,  in  consequence  of  his  public 
employment,  is  held  to  the  most 
rigid  responsibility  for  the  goods  of 
his  guest"  This  extraordinary  lia- 
bility of  the  innkeeper,  standing  less 
upon  reason  than  upon  custom,  grow- 
ing out  of  a  state  of  society  no  longer 
existing,  should  not  be  extended,  it 
has  been  said,  to  the  pi-oprietors  of 
a  sleeping-car,  for  the  following  rea- 
sons: 

1.  The  peculiar  construction  of 
sleeping-cars  is  such  as  to  render  it 
almost  impossible  for  the  company, 
even  with  the  most  careful  watch,  to 
protect  the  occupants  of  berths  from 
being  plundered  by  the  occupants  of 
adjoining  sections.  AU  the  berths 
open  upon  a  common  aisle,  and  are 
secured  only  by  a  curtain,  behind 
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"  A  sleeping-car  company,"  says  Morton,  C.  J.,  "  holds  it- 
self out  to  the  world  as  furnishing  safe  and  comfortable  cars, 
and,  when  it  sells  a  ticket,  it  impliedly  stipulates  to  do  so.  It 
invites  passengers  to  pay  for,  and  make  use  of,  its  cars  for 
sleeping,  all  parties  knowing  that,  during  the  greater  part  of 
the  night,  the  passenger  will  be  asleep,  powerless  to  protect 
himself  or  to  guard  his  property.  He  cannot,  like  the  guest 
of  an  inn,  by  locking  the  door,  guard  against  danger.    He  has 


which  a  hand  may  be  slipped  from 
an  adjoining  or  lower  berth,  with 
scarcely  a  possibility  of  detection. 

2.  As  a  compensation  for  his  extra- 
ordinary liability,  the  innkeeper  has 
a  hen  upon  the  goods  of  his  guests 
for  the.price  of  their  entertainment 
I  know  of  no  instance  where  the  pro- 
prietor of  a  sleeping-car  has  ever  as- 
serted such  hen,  and  it  is  presumed 
that  none  such  exists.  The  fact  that 
he  is  paid  in  advance  does  not  weaken 
the  argument,  as  innkeepers  are  also 
entitled  to  prepayment. 

3.  The  innkeeper  is  obliged  to  re- 
ceive every  guest  who  applies  for 
entertainment  The  sleeping-car  re- 
ceives only  first-class  passengers 
traveling  upon  that  particular  road, 
and  it  has  not  yet  been  decided  that 
lb  is  bound  to  receive  those. 

4.  The  innkeeper  is  bound  to  fur- 
nish food  as  well  as  lodging,  and  to 
receive  and  care  for  the  goods  of  his 
guests,  and,  unless  otherwise  pro- 
vided by  statute,  his  liabiUty  is  im- 
restricted  in  amount  The  sleeping- 
car  furnishes  a  bed  only,  and  that, 
too,  for  a  single  night  It  furnishes 
no  food,  and  receives  no  luggage,  in 
the  ordmary  sense  of  the  term.  The 
conveniences  of  the  toilet  are  simply 
an  incident  to  the  lodging. 


tain  reliance.  The  traveler  by  rail, 
however,  is  under  no  obligation  to 
take  a  sleeping-car.  The  railway 
offers  him  an  ordinary  coach,  and 
cares  for  his  goods  and  effects  in  a 
van  especially  provided  for  that  pur- 
pose. 

6.  The  innkeeper  may  exclude  from 
his  house  every  one  but  his  own  serv- 
ants and  guests.  The  sleeping-car  is 
obliged  to  admit  the  employees  of  the 
train  to  collect  fares  and  control  its 
movements. 

7.  The  sleeping-car  cannot  even 
protect  its  guests,  for  tlie  condnctpr, 
of  the  train  has  a  right  to  put  them 
off  for  non-payment  of  fare  or  viola- 
tion of  its  rules  and  regulations.  Per 
Brown,  J.,  in  Blum  v.  The  Southern 
Palace  Car  Co.,  reported  in  Cen.  L. 
Jour,  vol  III,  p.  591,  and  23  Int  Rev. 
Rec.  305. 

The  recent  case  of  Pullman  Car  Co. 
V.  Lowe,  28  Neb.  — ,  44  N.  W.  Rep. 
226,  holds  the  company  Jiable  as  inn- 
keeper, but  this  case  is  clearly  op- 
posed to  the  gi-eat  weight  of  au- 
thority, and  its  force  is  lessened  by 
the  fact  that  the  court  treated  the 
question  as  a  new  one,  which  it  ob- 
viously was  not.  The  report  of  this 
case,  however,  in  6  Law.  Rep.  Ann. 
(,  shows  that  the  counsel  for  the 


5.  The  conveniences  of  a  public  inn  company  in  his  brief  cited  a  large 
are  an  imperative  necessity  to  the  number  of  cases  to  the  court  to  the 
traveler,  who  must  otherwise  depend  contrary  of  its  conclusion,  no  one  of 
upon  private  hospitality  for  his  ac-  which  is  referred  to  by  the  court  in 
commodation,  notoriously  an  uncei'-  its  oijinion. 
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no  right  to  take  any  such  steps  to  protect  himself  in  a  sleep- 
ing-car, but,  by  the  necessity  of  the  case,  is  dependent  upon 
the  owners  and  officers  of  the  car  to  guard  him  and  the  prop- 
erty he  has  with  him  from  danger  from  thieves  or  otherwise, 

"  The  law  raises  the  duty  on  the  part  of  the  car  company  to 
afford  him  this  protection.  While  it  is  not  liable  as  a  com- 
mon carrier  or  as  an  innholder,  yet  it  is  its  duty  to  use  rea^ 
sonable  care  to  guard  the  passenger  from  theft,  and  if,  through 
want  of  such  care,  the  personal  effects  of  a  passenger,  such  as 
he  might  reasonably  carry  with  him,  are  stolen,  the  company 
is  liable  for  it.  Such  a  rule  is  required  by  public  policy,  and 
by  the  true  interests  of  both  the  passenger  and  the  company,, 
and  the  decided  weight  of  authority  supports  it." 

§  617^.  Same  subject —  Negligence  (he  test  of  liability. —  The 
test  of  the  liability,  therefore,  is  negligence,  the  failure  to  use 
that  degree  of  care  which  the  circumstances  of  the  case  rea- 
sonably demand,  and  if  there  is  no  negligence,  or  if  the  negli- 
gence of  the  passenger  contributed  to  cause  the  loss,  there  can 
be  no  recovery.!  But,  on  the  other  hand,  the  invitation  to 
make  use  of  a  berth  carries  with  it,  as  has  been  stated,  an  in- 
vitation to  sleep,  and  an  implied  agreement  to  take  reason- 
able care  of  the  passenger's  effects  while  he  is  asleep,  and  a 
failure  to  use  ordinary  care  proportionate  to  the  danger  rea- 
sonably to  be  apprehended  would  be  such  negligence  as  would 
ordinarily  make  the  company  liable  for  the  loss  of  the  pas- 
senger's property .2  The  obligation  of  the  company  includes 
the  supplying  of  its  car  with  sufficient  servants  of  suitable 
capacity  and  experience,  the  so  arranging  their  trips  and' 
ordering  their  duties  that  they  may  be  able  to  exercise  the 
care  required,  and,  having  done  this,  the  company  is  then 
bound  to  keep,  by  such  servants,  a  reasonable  and  continuous 
watch  over  the  car  and  its  contents  during  the  night' 

>  Whitney  v.  Pullman  Car  Co.,   143  the  duties  of  conductor  and  porter, 

Mass.  243.  and    was    also    permitted   to    earn 

2  See  cases  cited  in  preceding  sec-  money  for  himself  by  blacking  boots, 
tion.  See,  also,  Floi-ida  v.  Cai-  Co.,  37  In  which  service  he  was  in  a  portion 
Mo.  App.  598;  Pullman  Car  Ca  v.  of  the  car  from  which  the  sleeping^ 
Matthews,  74  Tex.  654.  compartments  could    not   be   seen. 

3  In  the  Carpenter  case  (134  N.  Y.  This  was  held  to  show  a.  prima  facie 
53  but  one  servant  was  kept  on  the  case  of  negligence, 

car,  and  he  was  required  to  perform        In  the  Lewis  case  (143  Mass.  267> 
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§  617/".  Same  subject  —  Limit  of  the  liability. —  But  tlie 
sleeping-car  company,  under  this  rule,  will  be  held  liable  only 
for  such  reasonable  baggage  as  the  passenger  needs  upon  his 
journey ;  his  clothing  and  personal  ornaments  and  the  small 
articles  of  luggage  usually  carried  in  the  hand,  and  a  reason- 
able sum  of  money  for  his  traveling  expenses.'  ISTor  will  the 
company  be  liable  for  a  loss  occurring  through  the  negligence 
of  the  passenger  in  leaving  his  property  exposed,  nor  for  a 
theft  committed  by  a  fellow-passenger  if  the  servants  of  the 
company  were  not  negligent  in  failing  to  prevent  it.^    Nor 


the  facte  were  quite  similar.  The 
porter's  run  was  from  Boston  to  Chi- 
cago. His  duties  were  such  that  he 
could  not  keep  the  aisle  continuously 
in  view,  After  the  loss  he  was  found 
asleep  in  the  end  of  the  car.  The 
company  was  held  liable. 

In  the  Scaling  case  (24  Mo.  App. 
29)  and  the  Diehl  case  (84  Ind.  474) 
the  same  was  true.  The  duties  of  the 
porter  were  such  tliat  he  could  not 
perform  them  and  keep  a  constant 
watch.  The  company  was  held  liable 
in  each  case. 

In  the  Pollock  caee  (69  Tex.  120) 
the  porter  was  a  new  man  unfamiliar 
with  his  dutie.s.  A  verdict  for  the 
plaintiff  was  not  disturbed., 
'iBlum  V.  Car  Co.,  1  Flippin,  500; 
Welch  V.  Pullman  Car  Co.,  16  Ab- 
bott Pi-.  (N.  S.)  352,  43  N.  Y.  Superior 
Ct  457;  Palmeter  v.  Wagner,  11 
Alb.  L.  Jour.  149;  Pfaetzer  v.  Car 
Co.,  4  Weekly  Notes,  240 ;  Boot  v. 
Sleeping  Car  Co.,  28  Mo.  App.  199 ; 
Pullman  Car  Co.  v.  Gaylor,  svpra; 
Woodruff  Car  Co.  v.  Diehl,  84  Ind. 
474;  Illinois  Cent  R.  Co.  v.  Handy, 
63  Miss.  609 ;  HiUis  v.  R'y  Co.,  72  Iowa, 
338;  Wilson  v.  EaUroad  Co.,  32  Mo. 
App.  683. 

nUinois  Cent,  B.  Co.  v.  Handy,  63 
Miss.  609.  In  this  case  it  is  held : 
1.  If  a  passenger,  on  leaving  a  sleep- 
JOg-car  at  ifa  destination,  negligently 
leave   his    pocket-book    containing 


money  in  the  car,  t^e  sleeping-car 
company  is  not  responsible  for  the 
property  so  left,  if  it  be  stolen  by 
some  one  not  in  the  employ  of  the 
company,  unless  an  agent  of  the 
company  discovered  before  tbe  theft 
that  such  property  had  been  left. 
2.  A  sleeping-car  company  is  not 
liable  to  a  passenger  for  property 
stolen  by  a  fellow-passenger,  where 
the  theft  was  not  committed  in  the 
presence  of  a  servant  of  the  com- 
pany, or  under  such  circumstances 
as  would  reasonably  suggest  to  such 
servant  that  the  theft  was  being  or 
about  to  be  committed,  if  the  serv- 
ants of  the  company  were  not  guilty 
of  any  negligence  in  keeping  that 
reasonable  guard  which  its  contract 
implies  that-it  will  keep.  3.  A  sleep- 
ing-car company  is  not  liable  for 
money  stolen  by  one  of  its  employees 
from  a  passenger  on  its  oar,  except 
to  the  extent  of  a  sum  reasonably 
sufficient  for  the  expenses  of  the 
journey  which  such  passenger  is  un- 
dertaking. 

So  a  parlor-car  company^  is  not  lia- 
ble for  the  loss  of  a  small  satchel  left 
by  the  passenger  in,  an  exposed  and 
conspicuous  place  near  an  open  win- 
dow, from  which  it  was  stolen  while 
the  passenger  was  absent  from  the 
car  obtaining  refreshments  during 
the  stopping  of  the  train.  Whitney 
V.  Pullman  Car  Co.,  143  Mass.  243, 
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will  the  company  be  held  liable  for  the  loss  of  property  while 
under  the  control  of  the  passenger,  in  the  absence  of  some 
fault  or  negligence  on  its  part,  and  the  mere  fact  of  the  loss 
is  not  sufllcient  evidence  of  such  fault  or  negligence.^  Con- 
tracts limiting  the  liability  of  the  sleeping-car  company  rest 
upon  the  same  rules  as  in  case  of  passenger  carriers  generally, 
which  is  elsewhere  treated.^ 

§  617g.  Same  rules  apply  to  parlor-car  companies. —  The 
rules  applicable  to  a  sleeping-car  company  apply  also  to  a 
parlor-car  company.  It  is  not  a  common  carrier  of  the  pas- 
senger's effects,  but  is  bound  to  use  reasonable  care  and  cau- 
tion, and  is  liable  for  a  loss  arising  from  its  negligence  unless 
the  passenger's  negligence  contributed  to  cause  the  loss.' 

§  617A.  Railroad  company  liable  as  common  carrier  to  pas- 
senger of  sle&ping-ca/r. —  But  the  fact  that  the  sleeping-car  com- 
pany is  not  liable  as  a  common  carrier  for  the  loss  of  the  goods 
of  the  passenger  does  not  relieve  the  railroad  company  from 
its  liability  as  such  tc)  the  passenger  on  its  train  while  he  is 
riding  in  the  sleeping-car  which  the  railroad  company  has  per- 
mitted or  procured  to  be  run  as  a  part  of  the  train.*  l^or  can 
the  railroad  company  limit  its  comnaon-law  liability  for  negli- 
gence by  any  arrangement  which  it  may  make  with  the  sleep- 
ing-car company,  because,  as  between  the  passenger  and  the 
railroad  company,  the  agents  of  the  sleeping-car  company  are 
the  agents  of  the  railroad  company.'  But  the  liability  of  the 
railroad  company  in  this  case  is,  like  that  of  the  sleeping-car 
company,  limited  to  reasonable  baggage  and  traveling  ex- 
penses,^ and  neither  is  liable  for  the  torts  of  the  other's  servants.' 

§  617*.  Duty  of  sleeping-ca/r  company  to  furnish  herth. — 
The  sleeping-car  company,  having  a  vacant  berth  in  its  car,  is 
bound  to  furnish  it  to  any  proper  person  who  enters  at  the 

1  Tracy  v.  Car  Co.,  67  How.  Pi-.  154 ;  451 ;  Railroad  Co.  v.  Katzenberger,  16 
"Welch  V.  Car  Co.,  16  Abb.  Pr.  (N.  S.)  Lea,  380 ;  Cleveland  R  Co.  v.  Wal- 
352.  As  for  money  kept  in  the  pas-  rath,  38  Ohio  St  461 ;  Thorpe  v.  New 
senger's  pocket  by  day  and  put  under  York  Cent  R  Co.,  76  N.  Y.  402 ;  Kins- 
his  pillow  at  night  Carpenter  v.  ley  v.  Lake  Shore  R  Co.,  125  Mass.  54. 
Railroad  Co.,  124  N.  Y.  58.  6  Railroad  Ca  v.  Katzenberger,  16 

2  See  Lewis  v.  Sleeping-Car  Co.,  143  Lea,  380 :  Kinsley  v.  Lake  Shore  R 
Mass.  267,  §  581  et  seq.  Co.,  125  Mass.  54. 

s  Wliitney  v.  Pullman  Car  Co.,  148        6  Hillis  v.  R'y  Co.,  72  Iowa,  228. 
Mass.  243.  7  Paddook  w  R  R  Co.,  37  Fed.  Rep. 

*  Pennsylvania  Co.  v.  Roy,  102  U.  S.    841. 
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proper  time  and  place,  and  tenders  the  fare  fixed  for  the  same ;  ^ 
but  the  company  is  not  liable  for  refusing  to  sell  sleeping-car 
accommodations  to  a  person  not  having  a  proper  railroad 
ticket  to  entitle  him  to  such  accommodations.^  So,  it  is  said, 
the  company  has  the  right  to  sell  to  one  passenger  a  whole 
section,  and  that  no  cause  of  action  will  arise  against  it  be- 
cause it  refuses  to  sell  the  upper  berth  in  that  section  to 
another  passenger,  though  such  upper  berth  is  not  in  fact  oc- 
cupied.' Neither  is  the  company  liable  for  giving  th^  prefer- 
ence in  the  sale  of  a  berth  to  the  one  first  applying  for  it.* 

§  61.Y;.  Passenger  entitled  to  occupy  only  the  lertli  he  pays 
for.—  The  passenger  is  entitled  to  occupy  only  the  berth  he 
pays  for  and  which  his  ticket  specifies.  This  was  held  in  a 
late  case  where  a  man  and  his  wife,  not  known  to  the  car  offi- 
cials to  be  such,  having  bought  separate  berths,  sought  to 
occupy  the  one  paid  for  by  the  husband,  and  were  prevented 
by  the  conductor  and  porter,  who  acted  in  good  faith  with  no 
other  motive  than  to  preserve  the  decorum  of  the  car.' 

§  61 YA.  Duty  to  walcen  passengers  in  time  to  alight. —  "  "We 
think,"  says  the  court  in  Texas  in  a  late  case,"  "  that  the  obli- 
gation to  awake  and  notify  the  passenger  in  time  for  him  to 
prepare  to  safely  and  comfortably  leave  the  train  at  the  point 
of  his  destination  is  directly  involved  in  the  contract  for  the 
use  of  the  sleeping-berth."  The  company  was  therefore  held 
liable  where  the  conductor  and  porter,  being  asleep,  neglected 
to  awaken  plaintiff  and  his  wife  in  time  to  dress  properly,  and 
then  hurried  them  out  in  the  dark  and  wet  at  a  water-tank 
half  a  mile  from  the  station. 

ILL  PASSENGER  CARRIERS  BY  WATER 

§  618.  Are  subject  to  general  rules  regulating  other  ca/rriers. 
The  general  principles  which  have  been  stated  in  respect  to 
the  rights,  duties,  obligations  and  liabilities  of  carriers  of  pas- 
sengers apply  as  well  to  carriers  by  water  as  to  carriers  by 

1  Nevin  v.  Pullman  Car  Co.,  106  HL  *  Searles  v.  Car  Co.,  supra. 

222;  Searles  v.  Gar  Co.,  45  Fed.  Rep.  5  Pullman  Car  Co.  v.  Bales,  —  Tex. 

330.  — ^  14  s.  W.  Rep.  855. 

*  Lawrence  v.  Pullman  Car  Co.,  144  «  Pullman  Car  Co.  v.  Smith,  —  Tex. 

Masa.  1.  _L^  14  g.  w.  Rep.  993. 

'Searles  v.  Car  Co.    45  Fed.  Rep. 
330. 
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land  vehicles,  and  many  of  the  oases  which  have  been  cited  as 
establishing  these  principles,  and  for  the  sake  of  illustration, 
have  been  the  cases  of  passenger  carriers  by  water.'  Bat,  al- 
though the  law  which  regulates  the  rights  and  obligations  of 
the  two  is  in  the  main  precisely  the  same,  the  difference  in 
the  means  and  manner  of  the  transportation  by  them,  as  well 
as  certain  statutory  provisions  which  are  of  general  applica- 
tion in  this  country,  have  given  rise  to  some  distinctions  to 
which  attention  must  be  called. 

§  619.  Statutory  regulation. —  Reference  has  already  been 
made  to  the  law  of  the  congress  of  the  United  States  regulat- 
ing and  limiting  the  liability  of  the  owners  of  vessels  navigat- 
ing the  sea  and  our  great  lakes  as  carriers  of  goods  and 
merchandise.^  Many  rules  for  the  regulation  of  ships  and 
steam-vessels  engaged  in  the  carriage  of  passengers  upon  the 
ocean  and  upon  our  lakes  and  rivers,  with  a  view  to  securing 
the  greater  safety  of  such  passengers,  have  also  been  pre- 
scribed by  the  same  legislative  authority.  Provision  is  made 
for  the  appointment  by  the  federal  government  of  a  supervis- 
ing, inspector-general,  supervising  inspectors  and  local  inspect- 
ors for  certain  designated  districts,  of  steam-vessels  navigating 
any  of  the  waters  of  the  United  States  which  are  common 
highways  of  commerce,  or  are  open  to  general  or  competitive 
commerce,  excepting  the  public  vessels  of  the  United  States, 
vessels  of  other  countries,  and  boats  propelled  in  whole  or  in 
part  by  steam,  designed  for  the  navigation  of  canals ;  whose 
duty  it  shall  be  to  establish  such  regulations,  to  be  observed 
by  aU  such  steam-vessels  in  passing  each  other,  as  they  shall 
from  time  to  time  deem  necessary  for  safety,  for  the  viola- 
tion of  which,  when  thus  established,  certain  penalties  are  pro- 
vided ;  to  inspect  annually  the  hulls  and  boilers  of  such  vessels, 
and  satisfy  themselves  that  every  such  vessel  is  of  a  structure 
suitable  for  the  service  in  which  she  is  employed,  has  suitable 
accommodations  for  passengers  and  crew,  and  is  in  a  condi- 

1  See  various  titles  under  first  sub-  chains   exposed :  Garoni  v.  Naviga- 

division  of  this  chapter.    As  to  lia-  tion  Co.,  14  N.  Y.  SuppL  797;   for 

bihty  for  not  lighting  and  guarding  failure  to  use  requisite  care :    The 

hatchways,    see   The    Furnessia,   35  Nederland,  14  Fed.  Eep.  63. 
Fed.  Eep.   798 ;   The  Pilot  Boy,   28        2  Ante,  §  234. 
Fed.  Rep.  103;  for  leaving  rudder- 
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tion  to  warrant  tlie  belief  that  she  may  be  used  in  navigation 
as  a  steamer  with  safety  to  life,  and  that  aU  the  requirements 
of  laTT  in  regard  to  fires,  boats,  pumps,  hose,  life-preservers, 
floats,  anchors,  cables  and  other  things,  are  faithfully  com- 
plied with;  and  shall  satisfy  themselves,  by  subjecting  all 
boilers  to  hydrostatic  pressure  and  by  thorough  examination, 
that  the  boilers  are  weU  made,  of  good  and  suitable  material, 
and  that  their  construction  is  complete  as  to  openings  for  the 
passage  of  water  and  steam,  as  to  the  dimensions  and  freedom 
from  obstruction  of  all  pipes  and  tubes^  as  to  safety-valves, 
«tc.,  so  that  all  such  boilers  and  machinery  and  the  appurte- 
nances are  such  as  may  be  safely  employed  in  the  service  pro- 
posed for  them,  without  peril  to  life;  and  that  when  the 
inspectors  approve  the  vessel  and  her  equipments  throughout, 
they  shall  make  and  subscribe,  under  oath,  a  certificate  to 
that  eifect,  two  copies  of  which  shall  be  placed  by  the  master 
or  owner  of  the  vessel  in  conspicuous  places  thereon.^ 

§  620.  Penalties  imposed  for  dangerous  practices. —  Penal- 
ties are  also  provided  by  the  act  for  the  carriage  of  gunpow- 
der upon  such  vessels  employed  in  the  transportation  of 
passengers,  without  a  certificate  from  such  inspectors' author- 
izing it ;  for  the  improper  or  fraudulent  construction  of  boil- 
ers ;  for  subjecting  such  boilers  to  a  greater  pressure  of  steam 
than  is  allowed  by  the  act  or  fixed  by  the  inspectors,  or  for 
intentionally  loading  or  obstructing,  in  any  way  or  manner, 
the  safety-valve  of  a  boiler,  so  as  to  subject  it  to  a  greater 
pressure  of  steam  than  the  amount  allowed  by  the  certificate 
of  the  inspectors,  or  for  intentionally  hindering  the  operation 
of  any  njachinery  or  device  employed  to  denote  the  state  of 

'  Congress,  in  the  exercise  of  its  licenses  were  granted  only  after  ob- 

power  to  regulate  commerce  among  taining    the   inspector's    certificate, 

the  states,  passed  an  act  in  1838  to  The  system  of  government  supervis- 

provide  for  the  better  security  of  the  ion  over  steam  vessels  initiated  by 

lives  of  passengers  on  board  of  ves-  this  act  was  greatly  expanded  by 

sels  propelled  in  whole  or  in  part  by  subsequent  legislation  in  furtherance 

steam,  which  included  provisions  for  of  the  same  pohcy,  and  especially  by 

the  inspection,  by  ofiBcers  appointed  the  amendment  of  1853  (10  Stat  at 

for  that  purpose,  of  the  boilers  and  Large,  61) ;  and  in  February,  1871,  an 

machinery  of  such  vessels.    5  Stat,  act  was  passed  covering  the  whole 

at  Lafge,  394    It  was  made  the  duty  subject.    16  Stat,  at  Large,  440 ;  E.  S. 

of  owners  of  steam  vessels  to  cause  Tit.  LII,  ohs,  1,  3,  §§  4399-4500. 
such   inspection   to   be   made,  and 

743 


§§  621,  622.]  THE   LAW    OF   CAERIERS. 

the  water  or  steam  in  any  boiler,  or  to  give  warning  of  any  ap- 
proaching danger,  or  for  intentionally  permitting  the  water 
therein  to  fall  below  the  prescribed  low-water  line  of  the 
boiler. 

§  621.  Licensing  officers,  etc. —  It  is  also  enacted  that  such 
inspectors  shall  license  and  classify  the  masters,  mates,  en- 
gineers and  pilots  of  all  steam  vessels,  and  that  it  shall  be  un- 
lawful for  any  vessel  to  employ  any  person  or  for  any  person 
to  serve  as  a  master,  chief  mate,  engineer  or  pilot  on  any 
steamer  who  is  not  so  licensed ;  and  that  when  certificates  of 
license  are  so  obtained  they  shall  also  be  placed  by  the  persons 
receiving  them  in  conspicuous  places  upon  the  vessels  upon 
which  they  may  be  employed.  Provision  is  also  made  for  the 
revocation  of  such  licenses  for  negligence,  misbehavior,  un- 
skilfulness  or  the  wilful  violation  of  any  of  the  provisions  of 
the  act,  and  for  the  re-inspection  of  such  steamers  as  often  as 
the  inspectors  may  consider  it  proper  or  necessary,  and  for  the 
making  of  such  repairs  by  the  master  or  owners  as  the  in- 
spectors may  direct.' 

§  622.  Statutory  regulations  for  safety. — Eegulations  are 
also  made  by  the  same  law-making  power  providing  that  no 
steamer  shall  depart  from  any  port  without  a  full  complement 
of  licensed  ofiicers  and  crew ;  limiting  the  number  of  passen- 
gers according  to  the  accommodations  of  such  vessels;  for 
keeping  a  correct  list  of  all  passengers  received  and  delivered 
from  day  to  day ;  for  precautions  against  fire ;  prohibiting  the 
transportation  upon  any  steamer  carrying  passengers  of  in- 
flammable or  dangerous  goods  except  upon  certain  conditions  ], 
for  keeping  watchmen  during  the  night-time,  in  the  cabin  and 
on  deck,  to  guard  against  fire  and  other  dangers,  and  to  give 
the  alarm  in  case  of  accident  or  disaster;  for  a  proper  supply 
of  life-preservers  for  every  cabin  passenger  for  which  the  ves- 
sel may  have  accommodation ;  for  stairways  and  gangways  to 
facilitate  the  escape  of  both  cabin  and  deck  passengers  in  case 
of  the  sinking  of  thei  vessel  or  other  accident  endangering  hfe ; 
for  keeping  life-boats  of  such  dimensions  and  arrangements  as 
the  board  of  supervising  inspectors  may  prescribe  to  be  car- 

1 R.  S.   of  U.  S.,  Tit   LII,  oh.  1,    see  The  Pope  Catlin,  31  Fed.  Eep. 
§§  4399-4463.     On  §  4499,  see  The    408. 
Idaho,  30  Fed.  Rep.  187;  on  §  4466, 
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ried  in  the  most  convenient  manner  for  immediate  use  in  case 
of  accident ;  as  to  all  which  requirements,  and  the  manner  of 
complying  with  them,  as  well  as  the  penalties  for  their  neg- 
lect, the  duties  of  such  carriers  are  laid  down  with  great  de- 
tail. And  it  is  further  provided  that  whenever  damage  is 
sustained  by  any  passenger  or  his  baggage  from  fire,  collision, 
Explosion  or  other  cause,  the  master  and  owner  of  such  vessel, 
or  either  of  them,  and  the  vessel  itself,  shall  be  liable  to  such 
person  so  injured  to  the  full  amount  of  the  damage,  if  it  hap- 
pens through  any  neglect  or  failure  to  comply  with  the  pro- 
visions of  the  act,  or  through  known  defects  or  imperfections 
of  the  steaming  apparatus  or  of  the  hull  of  such  vessel ; '  and 
that  any  person  sustaining  loss  or  injury  through  the  careless- 
ness, negligence  or  wilful  misconduct  of  any  master,  mate,  en- 
gineer or  pilot,  or  his  neglect  or  refusal  to  obey  the  laws 
governing  the  navigation  of  such  steamers,  may  sue  such  mas- 
ter, mate,  engineer  or  pilot  and  recover  damages  for  any  such 
injury  caused  by  him.^ 

§  623.  Government  of  mercliant  vessels. —  Laws  have  also 
been  passed  by  congress  making  specific  regulations  for  the 
government  of  merchant  vessels,  owned  in  whole  or  in  part 
by  citizens  of  the  United  States,  in  the  transportation  of  pas- 
sengers, including  emigrants,  from  foreign  ports  or  places, 
other  than  those  belonging  to  foreign  contiguous  territory,  to 
any  port  or  place  ,  within  the  United  States,  or  from  a  port 
within  the  jurisdiction  of  the  United  States  to  a  foreign  port, 
or  from  a  port  on  the  Pacific  coast  to  one  upon  the  Atlantic 
coast  of  the  United  States,  or  from  a  port  of  the  United  States 
upon  the  Atlantic  coast  to  a  port  upon  the  Pacific,  or,  when 
the  vessel  is  registered,  enrolled  or  licensed  within  the  United 
States,  from  a  port  in  one  foreign  country  to  another  foreign 
port.    These  regulations  prescribe  the  number  of  pa,ssengers 

1  This  provision  of  the  act  impos-  where  the  injury  or  damage  is  caused 

tag  liability  upon  the  owner  of  the  solely  by  the  neglect  of  the  master  or 

vessel  and  upon   the   vessel   itself  other   persons    employed  upon  the 

to  the  full   amount   of   the    dam-  vessel;  and  is  not  inconsistent  with 

age  sustained  by  the  passenger  (sec.  the  act  of  1851,  limiting  the  liability: 

4493)   is   not  confined  to    cases  in  of  such  owners.    Carroll  v.  The  Rail- 

which  he  is  chargeable  with  personal  road,  58  N.  Y.  136. 

default  or  neglect  to  comply  with  2K.  S.  of  TJ.  S.,  Tit    LH,  ch.  2, 

the  act,  but  extends   also  to  cases  §§4463-4500. 
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■which  any  such  vessel  inay  carry,  proportioned  to  its  tonnage, 
and  the  space  upon  such  vessel  to  be  appropriated  to  the  use 
of  each  passenger,  and  which  shall  not  be  occupied  by  stores 
or  other  goods,  not  the  personal  baggage  of  such  passenger. 
They  also  provide  for  lockers  and  hospitals ;  for  the  manner 
of  the  construction  of  berths ;  for  ventilation ;  for  the  supply 
of  provisions  and  water  for  the  use  of  passengers  upon  the 
voyage ;  for  the  cooking  and  distribution  of  food  and  provis- 
ions among  the  passengers  at  regular-  and  stated  hours,  by 
messes,  or  in  such  other  manner  as  shall  be  deemed  best  and 
most  conducive  to  their  health  and  comfort ;  and  confer  au- 
thority upon  the  master  to  maintain  good  discipline,  and  such 
habits  of  cleanliness  among  passengers  as  will  tend  to  the 
preservation  and  promotion  of  health,  and,  for  those  purposes, 
to  adopt  such  regulations  as  he  may  think  proper ;  for  the 
violation  or  neglect  of  any  of  which  provisions  the  appropriate 
penalties  were  provided  by  the  act.' 

§  624.  Regulations  to  prevent  collisions. —  Eules  have  also 
been  prescribed  by  law  for  the  prevention  of  ccdlisions  between 
sailing  vessels  and  steam  vessels,  whenever  approaching  each 
other  in  such  manner  as  to  involve  the  danger  of  colhsion,  or 
when,  in  a  fog  or  in  thick  weather,  they  may  not  be  seen  by 
each  other,  and  ther§  may  be  consequently  danger  of  coUision 
when  one  may  be  stationary  and  the  other  in  motion.^ 

§  625.  Purpose  of  these  regulations. —  These  legislative  en- 
actments, of  which  the  foregoing  is  a  very  brief  summary, 
intended  merely  to  indicate  their  character,  have  been  framed 
with  great  particularity,  with  the  view,  as  far  as  it  can  be 
done  by  statutory  regulations,  of  protecting  the  lives  of  pas- 
sengers upon  water,  and  of  securing  for  them  the  accommoda- 
tions necessary  for  their  comfort  upon  long  voyages.  The 
provisions  of  the  law,  however,  in  regard  to  the  inspection  of 
such  vessels,  being^  intended  solely  to  secure  the  safety  of  the 
passengers,  have  been  extended  so  as  to  require  the  inspection 
of  the  hulls  and  boilers  of  ferry-boats,  yachts  and  other  small 
craft  of  like  character,  as  well  as  of  tug  boats,  towing  boats 
and  freight  boats,  all  of  which  are  also  required  to  be  navi- 
gated by  a  licensed  engineer  and  a  licensed  pilot. 

1 R.  S.  of  IT.  8.,  Tit  XLVm,  oh.  6,  2  r.  s.  of  U.  S.,  Tit  XLVIII,  ch.  5, 
§§4353^277.  §§4233-4251. 
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§  626.  These  regulations  do  notlessen  liability  of  the  carrier 
for  safe  carriage  of  passengers.—  These  acts  are  not  intended 
to,  nor  do  they,  in  anywise  lessen  the  responsibility  of  the  car- 
rier of  passengers  by  steam  vessels,  for  the  care  and  diligence 
in  providing  for  the  safety  and  comfort  of  such  passengers 
■which  are  required  upon  the  general  principles  of  the  common 
law,  according  to  which  carriers  by  water  as  well  as  by  land 
are  bound,  "  as  far  as  human  care  and  foresight  will  go,"  to 
provide  for  the  safety  of  their  passengers.  They  are  intended 
as  additional  safeguards  for  the  protection  of  passengers  on 
steamboats  and  steam  vessels  of  every  kind,  without  in  any 
manner  interfering  with  or  affecting  the  obligation  of  the  car- 
rier to  the  passenger ;  and  the  liability  of  the  owners  of  such 
vessels  is  not  restricted  nor  confined  to  the  acts  of  omission  or 
commission  for _  which  penalties  are  provided,  nor  will  the 
strictest  compliance  with  every  provision  of  the  act  in  regard 
to  the  inspection  of  his  vessel  and  its  machinery,  nor  the  cer- 
tificate from  the  inspectors  of  their  fulfilling  in  every  respect 
the  requirements  of  the  act  relating  thereto,  create  any  pre- 
sumption in  the  carrier's  favor  when  the  question  of  his  negli- 
gence is  involved.  He  cannot  screen  himself  behind  the 
provisions  of  the  law  showing  that  he  has  complied  with  them, 
and  the  question  of  his  liability  to  the  passenger  will  be  deter- 
mined independently  of  them  and  as  though  they  had  never 
been  enacted.  The  presumption  of  negligence,  for  instance, 
arising  from  the  explosion  of  a  boiler  will  not  depend  upon 
evidence  of  a  non-compliance  with  the  act  providing  for  its  in- 
spection, but  upon  the  rule  of  common  law  that  where'  an  act 
takes  place  which  usually,  and  according  to  the  ordinary  course 
of  events,  would  not  happen  if  proper  care  was  exercised,  it 
will  be  presumed  that  such  care  was  not  observed ;  nor,  on  the 
other  hand,  would  any  presumption  of  the  observance  of  due 
care  arise  from  evidence  of  a  strict  conformity  with  the  law, 
hut,  on  the  contrary,  if  such  evidence  be  admissible,  its  effect 
would  be  to.  strengthen  the  probability  of  negligence.^ 

§  627.  Duty  to  furnish  passengers  with  food  and  other  nec- 
essa/ries.—  It  not  being  the  usage  of  carriers  of  passengers  by 
water,  other  than  deck  or  steerage  passengers,  to  require  that 

'  Caldwell  u  The  Steamboat  Co.,  47    Simmons  v.  The  Steamboat  Co.,  97 
N.  Y.  382;  s.  c.  56  Barb.  425;  Brad-    Mass.  361. 
ley  V.  The  EaUroad,  3  Cugh.   539; 
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the  passenger  shall  furnish  his  own  provisions  or  sleeping  ac- 
commodations, but  it  being,  on  the  contrary,  the  universal 
custom  of  such  carriers  to  provide  for  the  passenger  these  nec- 
essaries, when  the  length  of  the  voyage  makes  them  indispen- 
sable, it  is  implied  as  a  part  of  the  contract  of  carriage  in  such 
cases,  in  the  absence  of  express  stipulations  upon  the  subject, 
that  the  carrier  will  supply  the  passenger  with  such  food  and 
other  accommodations  as  will  be  necessary  for  his  health  and 
comfort  upon  the  voyage  and  as  itiay  be  usual  and  customary 
upon  such  vessels  and/ upon  such  voyages;  and  if  the  carrier, 
under  such  circumstances,  should  so  far  fail  in  his  duty  in  this 
respect  as  to  cause  suffering  or  sickness,  or  serious  grievance 
of  any  kind  to  the  passenger,  he  would  be  liable  to  an  action 
for  the  breach  of  his  contract. 

§  628.,  Same  subject. —  Direct  authority  for, this  position  is 
found  in  the  case  of  Young  v.  Fewson,'  in  which  the  declara- 
tion averred  that,  in  consideration  of  a  certain  sum  paid  by 
the  plaintiff  to  the  defendant,  it  was  the  defendant's  duty  to 
furnish  him  with  good  and  fresh  provisions  on  a  voyage,  and 
that  he  did  not  do  so.  Lord  Denman,  in  summing  up,  told 
the  jury  that  it  was  the  duty  of  the  defendant,  as  master  of 
the  vessel,  to  supply  good  and  fresh  provisions  for  the  plaint- 
iif,  and  that  if  he  did  not  provide  such  supply,  then  the  ques- 
tion would  be  whether  the  plaintiff  had  been  in  any  degree  a 
sufferer  by  the  captain's  neglect.  "  I  think,"  said  he,  "  the 
result  of  the  whole  is,  that  the  captain  did  not  supply  so  large 
a  quantity  of  good  and  fresh  provisions  as  is  usual  under  such 
circumstances.  But  there  is  no  real  ground  of  complaint,  no 
right  of  action,  unless  the  plaintiff  has  really  been  a  sufferer ; 
for  it  is  not  because  a  man  does  not  get  so  good  a  dinner  as 
he  might  have  had,  that  he  is  therefore  to  have  a  right  of 
action  against  the  captain  who  does  not  provide  all  that  he 
ought.  You  must  be  satisfied  that  there  was  a  real  grievance 
sustained  by  the  plaintiff."  There  was,  however,  a  verdict 
for  the  plaintiff.     And  where  a  passenger  filed  a  libel  in  rem 

1  The  responsibility  of  furnishing  The  carrier  is  liable  for  not  fumish- 

f  cod  as  imposed  by  Passenger  Act  of  ing  food  and  accommodations  as  stip- 

1883  (33  St.  at  Large,  186)  cannot  be  ulated  on  the  ticket     O'CarroU  v. 

evaded   by  charter   contract     The  The  Havre,  45  Fed.  Rep.  764. 

Prinz  Georg,  33  Fed.  Rep.  906.  2  8  Carr.  &  P.  55. 
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agaitist  the  ship,  alleging  that  he  had  not  been  furnished  with 
provisions  and  water  on  his  passage  frona  Liverpool  to  New 
York,  there  was  a  decree  for  the  libelant,  the  court  (Nelson,  J.) 
holding  that  it  was  a  part  of  a  passenger's  contract  that 
they  should  be  furnished,  and  that  the  vessel  was  liable  for  a 
breach  of  such  contract  in  the  same  manner  as  for  a  breach  of 
a  contract  of  affreightment  of  merchandise.^ 

§  629.  Autliority  of  master. —  The  master  of  a  ship  must, 
from  necessity,  be  justified  in  emergencies  in  assuming  and 
exercising  a  more  despotic  power  over  both  the  passengers 
and  the  crew  of  his  vessel  than  could  ever  become  necessary 
in  the  case  of  carriers  by  land.  He  is  a  quasi-msigistvsAe  on 
board  his  ship  at  sea,  and  may,  within  certain  limits,  enforce 
and  justify  orders  which  in  port  would  expose  him  to  censure, 
to  civil  responsibility  and  to  punishment.^  His  ship  may  be 
placed  in  situations  of  extreme  peril  from  tempests,  from  mu- 
tiny, or  from  exposure  to  capture  by  an  enemy  or  by  pirates, 
when  the  preservation  of  all  on  board,  and  of  the  ship  itself, 
may  depend  upon  implicit  obedience  to  his  orders,  not  only 
by  the  crew  of  the  ship  but  by  the  passengers  themselves.  In 
such  perilous  situations,  obedience  to  his  authority  is  a  duty 
incumbent  upon  every  passenger,  and  in  times  of  such  extraor^ 
dinary  danger  he  may  be  called  upon  to  render  any  service 
which  may  be  required  by  the  master  and  which  it  may  be  in 
his  power  to  perform,  although  it  may  expose  him  to  danger. 
He  may  be  required,  for  instance,  to  work  at  the  pumps  with 
the  crew  if  his  assistance  in  that  way  may  be  deemed  neces- 
sary to  save  the  ship  and  the  lives  of  those  on  board,  or  he 
may  be  required  to  resist  the  attack  of  an  enemy  upon  the 
ship,  though  it  may  expose  him  to  great  personal  danger. 

§  630.  Same  subject. —  But  while  the  master  maj^  lawfully 
require  whatever  is  necessary  for  the  security  of  the  vessel, 
the  discipline  of  the  crew,  or  the  safety  of  all  on  board,  not 
only  of  the  ship's  company,  who  are  bound  at  all  times  to 
obpy  him,  but  also-of  those  who  stand  in  the  relation  of  pas- 
sengers, to  the  ship,  the  exercise  of  this  power  must,  at  the 
master's  peril,  be  restricted  by  the  necessity  of  the  case ;  and 

'TheAberfoyle,  1  Blatch.  360.  2  Block    v.    Bannerman,    10    La. 

Ann.  1. 
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■while,  on  the  ground  of  such  necessity,  he  may  enforce  and 
justify  orders  and  a  course  of  conduct  towards  the  passengers 
which  w^ould,  under  ordinary  circumstances,  be  regarded  as 
in  the  highest  degree  tyrannical,  he  can,  even  in  times  of  dan- 
ger, require  no  more  exertion  or  exposure  on  the  part  of  the 
passenger  than  is  strictly  necessary ;  and  if  he  subject  him  to 
danger,  or  to  a  severity  of  treatment  which  the  emergency 
did  not  justify,  he  will  be  liable  to  the  passenger  in  an  action 
for  damages.' 

§  631.  Duty  of  master  to  provide  for  safety,  health  and  com- 
fort of  passengers. —  On  the  other  hand,  it  is  the  duty  of  the 
master  oi  the  vessel  to  attend  to  the  preservation  of  the  health 
and  to  the  comfort  of  the  crew  and  passengers,  as  well  as  to 
the  safety  of  the  vessel  and  cargo.  In  respect  to  passengers, 
the  duty  of  the  master  is  one  of  peculiar  responsibility  and 
delicacy,  and  a  stipulation  in  their  contract  with  him  is  always 
implied  that  the  treatment  which  they  shall  receive,  not  only 
frpm  him  but  from  all  those  under  his  authority,  shall  be 
respectful ;  and  he  would  fail  in  his  duty  to  them  if  he  did 
not  himself  observe  in  his  conduct  towards  them  those  rules 
of  civility  and  politeness  so  essential  to  the  comfort  of  those 
confined  on  shipboard,  and  also  enforce  their  observance  by 
all  those  in  the  ship's  employment.  And  when  in  a  case  be- 
fore Story,  J.,  before  referred  to,  it  was  urged  that  while  a 
failure  in  this  regard  by  the  master  of  the  vessel  might  be  a 
breach  of  good  manners,  or  an  offense  against  strict  morality, 
it  was  not  a  breach  of  duty  of  which  the  law  could  take  cog- 
nizance or  punish,  it  was  replied  that  the  law  involved  no 
such  absurdity,  and  the  judgment  of  the  court  was  that  the 
contract  of  the  passengers  with  the  master  was  not  "  for  mere 
ship-room  and  personal  existence  on  board,  but  for  reasonable 
food,  comforts,  necessaries  and  kindness.  It  is  a  stipulation 
not  for  toleration  merely,  but  for  respectful  treatment,  for 
that  decency  of  demeanor  which  constitutes  the  charm  of 
social  life,  for  that  attention  which  mitigates  evils  without 
reluctajice,  and  that  promptitude  which  administers  aid  to 

1  Boyoe  v.  Baylefife,  1  Camp.  58 ;    ease  to  be  kept  separated  from  other 
Keene  v..  Llzardi,  5  La.  431 ;  3  Kent's    passengers.  The  Hammonia,  10  Bene. 
Com.   160,  n.      Master  may  require    513. 
passenger  ill  with    contagious    dis- 
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distress.  In  respect  to  females  it  proceeds  yet  further ;  it  in- 
cludes an  implied  stipulation  against  general  obscenity,  that 
immodesty  of  approach  which  borders  on  lasciviousness,  and 
against  that  wanton  disregard  of  the  feelings  which  aggra- 
vates every  evil,  and  endeavors,  by  the  excitement  of  terror 
and  cool  malignancy  of  conduct,  to  inflict  torture  upon  sus- 
ceptible minds."  ^  Where,  therefore,  while  a  vessel  was  lying 
in  a  foreign  port,  a  seaman,  in  the  night-time,  entered  the 
state-room  of  a  female  passenger,  attempted  a  rape,  and  be- 
haved with  indecency  in  her  presence,  and,  upon  complaint  to 
the  master,  he  was  immediately  discharged  and  put  ashore,  it 
was  held  to  be  a  just  and  legal  ground  for  the  discharge  of 
the  seaman.^  And  in  a  case  where  the  facts  were  that  a  pas- 
senger and  the  clerk  of  a  steamer  had  a  slight  altercation 
about  the  payment  of  passage  money,  the  passenger  declining 
to  pay  unless  the  clerk  would  make  change  of  a  bank-note 
which  the  passenger  offered,  and  some  time  afterwards  the 
clerk  made  an  assault  upon  him  whilst  quietly  sitting  in  the 
saloon  of  the  boat,  and  treated  him  with  great  indignity  and 
outrage,  it  was  held  that  the  vessel  and  its  owners  were  liable 
to  the  libelant- dn  damages  for  such  treatment  by  the  clerk, 
it  being  a  gross  violation  of  the  duty  of  respectful  behavior 
due  from  the  carrier  to  his  passenger.' 

§  632.  Same  siihject — Duty  in  respect  of  women  and  chil- 
dren.—  Indeed,  as  to  minors  and  female  passengers,  it  has  been 
said  that  the  master  stands,  upon  a  voyage,  in  loco  parentis  to 
them,  such  passengers  being  comparatively  helpless,  and  liable 
to  imposition  and  mistreatment.  And  upon  this  principle, 
where  the  master  of  a  coasting  steamer  suffered  a  notorious 
gambler,  a  passenger  on  his  vessel,  to  decoy  a  minor,  also  a 
passenger,  into  playing  upon  a  "  sweat  cloth,"  by  which  the 
latter  lost  a  large  sum  of  money  belonging  to  his  widowed 
mother,  it  was  held  that  the  master  was  liable  in  a  suit  in  ad- 
miralty by  the  mother  for  the  whole  amount  of  the  money  so 
lost,  with  interest.* 

§  632a.  Same  subject — Duty  to  aid  siclc  or  disabled  passenr 
gers.—  So  where,  from  sickness  or  accident  upon  the  voyage, 

1  Chamberlains  Chandler,  3 Mason,  spendleton  v.  Kinsley,  3  Cliff.  416. 
248.  4  Smith  v.  Wilson,  31  How.  Pr.  273, 

"Nieto  V.  Clai-k,  1  Cliff.  145. 
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the  passenger  becomes  unable  to  properly  provide  or  protect 
himself,  it  is  the  duty  of  the  carrier  to  extend  such  aid  and 
protection  as  the  passenger's  condition  may  require.  It  was  so 
held  in  a  recent  case  in  which  the  passenger  was  a  woman 
upon  a  steamship.  During  the  night  the  berth  above  hers  fell, 
6wing  to  its  faulty  construction;  the  woman  in  the  berth  be- 
low, thinking  that  the  ship  was  sinking,  became  so  paralyzed 
with  fear  as  to  be  unable  to  move  or  stand '  alone ;  being  re- 
moved from  her  berth  and  left  to  stand  without  aid,  she  was 
thrown  violently  down  by  the  rolling  of  the  ship,  and  the  car- 
rier was  held  liable  for  not  providing  for  her  safety.' 

§633.  Passenger  must  conduct  Mmself  properly.— But  the 
treatment  of  the  passenger  due  from  the  master  and  those 
under  his  command  may  depend  in  a  great  degree  upon  the 
passenger's  conduct  during  the  voyage.  If  he  conducts  him- 
self in  a  manner  calculated  to  weaken  the  due  authority  of 
the  master  or  officers,  or  interferes  with  the  management  of 
the  vessel,  or  exposes  his  fellow-passengersj  or  any  person  on 
board,  to  annoyance  or  unnecessary  inconvenience,  the  master 
may  coerce  him  into  better  behavior,  or  remove  him  from  the 
society  of  those  whom  he  annoys.  But  he  must  not  interfere 
to  this  extent  with  his  passengers  on  slight  grounds,  but  only 
where  grave  reasons  for  so  doing  exist,  and  then  he  must  go 
no  further  than  is  necessary  to  the  proper  discipline  of  the 
ship,  and  to  secure  the  comfort  of  other  passengers.  Where 
the  complaint  was  that  the  plaintiff  had  been  excluded  from 
the  cuddy  of  the  ship  and  from  certain  parts  of  the  deck,  and 
the  justification  pleaded  was  that  the  plaintiff  had  been  guilty 
of  ungentlemanly  conduct,  Tindali,  C.  J.,  charged  the  jury 
that  "  it  would  be  difficult  to  say,  if  it  rested  here,  in  what  de- 
gree want  of  polish  would,  in  point  of  law,  warrant  a  captain 
in  excluding  a  passenger  from  the  cuddy.  Conduct  unbecom- 
ing a  gentleman,  in  the  strict  sense  of  the  word,  might  justify 

1  Smith  V.  Packet  Co.,  86  N.  Y.  408,  tion.  Laubheitn  v.  Steamship  Co., 
citing  Sheridan  v.  Railroad  Co.,  36    107  N.  Y.  238. 

N.  Y.  39.  Carrier  is  liable  where  by  mistaie. 

Whether  the  carrier  is  bound  to  owing  to  negligent  labeling  and 
f  ui-nish  a  surgeon,  quere;  but  if  bound,  storing  of  medicines,  a  sick  passenger 
by  law  or  contract,  must  use  reason-  is  given  calomel  instead  of  quinina 
able  care  and  diligence  in  his  selec-    Allen  v.  Steamslup  Co.,  8  N.  Y.  Suppl. 
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him ;  but  in  this  case  there  is  no  imputation  of  the  want  of 
gentlemanly  principle.  .  .  .  The  third  ground  is  the  threat 
used  by  the  plaintiif  that  he  would^cane  the  defendant.  .  . 
It  is  important  to  consider  this,  as,  if  it  did  operate  on  the 
mind  of  the  defendant  at  the  time  of  the  exclusion,  I  cannot 
conceive  that  such  conduct  would  not  justify  that  exclusion. 
A  man  who  had  threatened  the  commanding  officer  of  the 
ship  with  personal  violence  would  not  be  a  fit  person  to  re- 
main at  the  table  at  which  he  presided." ' 

§  634.  How  fanr  carrier  iy  water  hound  ty  schedule  as  to 
leaving. —  How  far  the  advertisements  of  the  carrier,  as  to  his 
time  of  departure  upon  the  contemplated  journey,  amount  to 
contracts  between  him  and  the  passenger  in  land  carriages, 
and  how  far  he  can  be  made  liable  for  a  non-compliance  with 
his  pubHc  undertaking  in  this  respect,  has  been  already  no- 
ticed.^ In  respect  to  the  delay  in  its  departure  by  a  ship  upon 
a  contemplated  voyage  after  the  time  at  which  it  was  adver- 
tised to  sail,  or  at  which  it  was  to  sail  according  to  its  con- 
tract with  the  passenger,  it  has  been  held  that  any  material 
delay,  especially  if  it  can  be  shown  that  time  tvas  regarded  as 
an  essential  part  of  the  contract,  will  subject  the  ship  and  its 
owners  to  a  liability  for  damages  at  the  suit  of  the  aggrieved 
party.' 

1  Prendergast  v.  Compton,  8  Car.  the  ticket  expressly  states  that  the 

&  P.  454 ;  Noden  v.  Johnson,  16  Q.  B.  voyage  shall  be  direct,  and  a  material 

218,  3  Eng.  L.  &  Eq.  201.  deviation  is  made,  the  passenger  is 

^Ante,%%G04rSm.  entitled  to  damages  for  the  delay 

'Cranstone    Marshall,    5   Exch.  and  at  least  for  the  price  of  the  ticket. 

395;  Cobb  v.  Howard,  3  Blatch.  534;  De  Colange  v.  The  Marqaux,  37  Fed. 

Yates  V.  Duff,  5  Car.  &  P.  369.  "V^liere  Rep.  157. 
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THE  LIABILITY  OF  THE  CARRIER  AS  AFFECTED  BY 
THE  CONCURRING  OR  CONTRIBUTORY  NEGLI- 
GENCE OF  THE  PASSENGER. 
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§  635.  Of  contributory  negligence  generally. —  That  a  per- 
son who,  by  his  own  fault  or  negligence,  has  brought  upon 
himself  a  loss  or  an  injury,  can  claim  no  compensation  for  it 
from  another,  is  a  principle  of  universal  application ;  and  it  is 
equally  true  that,  if  his  imprudence  or  negligence  has  so  mate- 
rially contributed  to  the  loss  or  injury  that  it  may  be  regarded 
as  in  any  degree  a  proximate  and  natural  cause  of  the  injury 
complained  of,  he  can  claim  no  recompense  from  another  who 
has  been  instrumental  in  causing  it.  If,  in  other  words,  the 
injury,  though  inflicted  by  another,  was  contributed  to  natu- 
rally and  proximately  by  the  situation  of  peril  into  which  the 
party  by  his  own  neglect  had  placed  himself,  he  must  be  con- 
sidered as  the  party  solely  in  fault,  and  as  the  author  of  his 
own  misfortune. 

§  636.  Application  of  rule  to  carriers.—  This  principle  of  con- 
tributory negligence  is  one  which  of  late  years  public  carriers 
of  passengers  have  very  frequently  invoked  in  their  defense 
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against  the  attempts  of  persons,  passengers  as  well  as  others, 
who  have  sustained  personal  injuries  from  them  in  the  con- 
duct of  their  business,  to  hold  them  liable  therefor.  So  far 
as  strangers  to  the  carrier  are  concerned,  his  liability,  when 
there  has  been  such  concurring  negligence,  depends  upon  the 
same  considei^ations  which  apply  in  other  cases  in  which  the 
relation  of  the  parties  to  each  other  is  that  of  strangers.  But 
when  the  question  is  as  to  his  liability  to  his  passengers,  and 
there  has  been  mutual  negligence,  another  element  enters  into 
the  case.  The  carrier  owes  no  especial  duty  to  a  stranger,  or 
one  who  is  not  a  passenger,  beyond  that  general  duty  to  so 
conduct  himself  and  his  business  as  not  unnecessarily  to  cause 
damage  to  another,  which  is  the  common  principle  of  human- 
ity as  well  as  of  law,  which  all  are  bound  to  observe  in  their 
conduct.  When,  therefore,  the  inquiry  is  whether  the  carrier 
has  exercised  the  proper  diligence  in  avoiding  an  injury  to 
one  who  does  not  stand  towards  him  in  the  relation  of  pas- 
senger, but  who  has  negligently  or  incautiously  exposed  him- 
self to  danger,  it  will  be  necessary  to  consider  and  apply  only 
the  general  rules  which  govern  when  the  parties  stand  under 
Ho  obligations  of  duty  to  each  other,  except  such  as  are  due 
from  one  stranger  to  another. 

§  637.  Difference  in  this  respect  "between  passenger  and 
stranger. —  But,  as  we  have  seen,  he  owes  to  his  passenger 
hot  only  the  duty  of  transportation,  but  that  of  exercising 
for  his  safety  the  utmost  care  and  diligence  compatible  with 
the  nature  of  the  carriage,  and  the  further  duty  of  protecting 
him  against  the  assaults  and  trespasses  of  other  passengers 
and  of  strangers  while  upon  his  conveyance.  He  owes  him 
the  still  further  duty,  as  has  been  shown,  of  warning  him 
against  danger  when  it  is  at  hand,  and  of  cautioning  him 
against  acts  of  imprudence  which  may  endanger  his  person, 
whenever  the  circumstances  are  such  that  the  safety  of  the 
passenger  would  seem  to  require  it.  It  is  evddent,  therefore, 
that,  as  between  passenger  and  carrier,  the  negligence  of  the 
former  will  not  always  protect  the  carrier  from  liability,  how- 
ever much  it  may  have  contributed  to  cause  his  injury. 

§  638.  Contributory  negligence  usually  a  question  of  fact— 
Questions  as  to  the  suflEiciency  of  the  concurring  negligence 
of  the  passenger  to  exonerate  the  carrier  from  liability,  de- 
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pending  upon  the  inquiry  whether  such  negligence  did,  in 
fact,  proximately  and  naturally  contribute  to  the  injury,  or 
whether  the  carrier,  by  the  exercise  of  that  degree  of  diligence 
which  the  law  requires  could  have  avoided  the  injury,  not- 
withstanding the  passenger's  fault,  are  generally  questions  of 
fact,  rather  than  of  law ; '  and  even  when  the  facts  have  been 
ascertained,  the  question  whether,  under  these  circumstances, 
the  injury  sustained  by  the  passenger  was  contributed  to  by  his 


1  It  seems  to  have  been  a  subject  of 
considerable  controversy  v?ith  the 
English  judges  and  lawyers,  whether 
the  question  of  contributory  negli- 
gence, and  its  effect  in  relieving  the 
carrier  from  responsibility,  was  one 
of  law  for  the  court  or  of  fact  for 
the  jury.  The  manner  in  which 
it  was  finally  settled  is  explained  in 
what  was  said  by  Brett,  J.,  in  Eob- 
son  V.  The  Railway,  L.  R  2  Q.  B.  Div. 
85.  "It  appears  to  me,"  said  he, 
"that  the  judgment  of  the  house  of 
lords,  in  Bridges  v.  The  North  Lon- 
don E'y  Co.,  puts  an  end  to  a  long 
controversy ;  not  as  to  the  law,  but 
as  to  the  mode  of  dealing  with  these 
cases.  Some  of  the  judges  seem  to 
have  been  of  opinion  that  these  cases 
should,  as  much  as  possible,  be  with- 
drawn from  the  jury,  and  that  the 
court  ought  to  say  what  was  reason- 
able for  the  passenger  to  do.  The 
house  of  lords  held  that,  as  the  carry- 
ing of  railway  passengers  was  con- 
duct in  the  ordinary  affairs  of  life, 
the  jury  was  the  proper  tribunal  to 
decide.  Siner  v.  The  Great  Western 
K'y  Co.  was  decided  in  the  heat  of 
the  controversy,  and,  without  saying 
it  ought  to  be  overruled,  I  may  say 
that  it  was  decided  by  judges  who 
thought  that  these  cases  ought  to  be 
left  to  the  judge  and  not  to  the 
jury.  The  house  of  lords  has  de- 
cided that  they  are  to  be  left  to  the 
jury;  and  the  judgment  of  the 
queen's  bench  in  this  case  is  put  upon 


this  ground,  that  the  passenger  did 
remain  so  long  that  she  might  rea- 
sonably suppose  that  if  she  did  not 
get  down  she  would  be  carried  on, 
and  unless  there  was  danger  to  her 
life,  she  was  justified  in  getting 
down.  The  jury  were  entitled  to  say 
whether,  on  such  facts,  there  was 
negligence  on  the  part  of  the  com- 
pany." 

According  to  this  rule  the  sole 
province  of  the  court  is  to  determine 
whether  the  proof  wiU  justify  giving 
the  case  to  the  jury,  or  whether, 
there  being  a  total  absence  of  such 
proof,  the  court  should  not  order  a 
nonsuit.  Rose  v.  The  EaUway,  L.  R 
2  Exch.  Div.  248;  Eobson  v.  The 
Railway,  supra,  "The  question  of 
negligence,  if  there  be  any  evidence 
to  be  submitted  to  the  jury,  is  for  the 
jury  alone,  and  must  be  decided  by 
the  jury  as  a  question  of  fact. 
Judges  must  therefore  now  be  carer 
f  ul  both  in  deciding  whether  there  is 
evidence  to  be  left  to  the  jury,  and 
whether  the  verdict  is  in  accordance 
with  the  evidence;  as  also,  that  in 
so  deciding,  they  do  not  permit  their 
individual  views  on  the  subject  of 
negligence  to  control  or  supersede 
the  decision  of  the  jury  on  a  matter 
which  it  is  exclusively  the  province 
of  a  jury  to  determine  as  a  question 
of  fact"  Per  Cockburn,  C.  J.,  in 
Jackson  v.  The  Railway  Co.,  L.  R  2 
Com.  P.  Div.  135. 
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own  carelessness  or  imprudence,  and  whether  the  carrier  has 
used  such  diligence  as  the  law  requires  under  the  circumstances 
io  avoid  it,  will  in  many  cases  remain  doubtful,  and  must  be 
determined  as  one  of  fact  by  a  jury.^ 

§  639.  When  a  question  of  law. —  "Where,  however,  the  facts 
are  not  in  dispute,  and  these  facts,  as  admitted  or  proved, 
show  so  clearly  that  the  plaintiff's  own  negligence  has  or  has 
not  proximately  and  naturally,  contributed  to  the  injury  that 
there  can  be  no  reasonable  difference  of  opinion  in  regard  to 
it,  the  question  of  the  defendant's  liability  may  properly  be 
decided  by  the  court  as  a  question  of  law.^ 


1  McQuilken  v.  Railroad  Co.,  64  CaL 
463 ;  McKimble  v.  RaUroad  Co.,  139 
Mass.  542;  Kansas,  etc  E'y  Co.  v. 
Borough,  72  Tex.  108 ;  Texas,  etc  R 
Co.  V.  Murphy,  46  Tex.  356;  Eed- 
dington  v.  Traction  Co.,  132  Penn.  St 
154 ;  Swigert  v.  Railroad  Co.,  75  Mo. 
475;  Solomon  v.  Railway  Co.,  103 
N.  Y.  437 ;  Baker  v.  Railway  Co.,  118 
N.  Y.  533 ;  North  Birmingham,  etc  R. 
Co.  V.  Calderwood,  89  Ala.  247 ;  FUer 
v.  The  Railroad,  49  N.  Y.  47 ;  Morri- 
son V.  The  Railway,  56  id.  302 ;  Barden 
V.  The  Railroad,  131  Mass.  426 ;  John- 
son V.  The  Railroad,  70  Penn.  St  357; 
Kay  V.  The  Railroad,  65  id.  373 ;  Penn. 
Canal  Co.  v.  Bentley,  66  id.  80 ;  Rob- 
son  V.  The  Railway,  L.  R  10  Q.  B. 
271;  S.  c.  L.  R  3  Q.  B.  Div.  85; 
■Zemp  V.  The  Railroad,  9  Rich.  Law, 
84 ;  Spencer  v.  The  Railroad,  17  Wis. 
487 ;  Thurber  v.  The  Raih-oad,  60  N.  Y. 
'326 ;  Maher  v.  Tlie  Railroad,  67  id.  52 ; 
Orange,  etc  R  Co.  v.  Ward,  47  N.  J. 
Law,  560;  Leavitt  v.  Railway  Co., 
64  Wis.  228;  Colorado,  etc  R  Co.  v. 
Holmes,  5  Colo.  197;  International, 
etc  R'y  Co.  v.  Ormond,  64  Tex.  485 ; 
Sonier  v.  Railroad  Co.,  141  Mass.  10 ; 
Eenry  v.  Railway  Co.,  66  Iowa,  52 ; 
"Watson  V.  Railway  Co.,  66  Iowa,  164 ; 
Dufour  V.  Railroad  Co.,  67  CaL  319 ; 
Palmer  v.  Railroad  Co.,  57  Mich.  1 ; 
Alabama,  etc  R  Co.  v.  Ai-nold,  80 


Ala.   600;  Kirk  v.  Railway  Co.,  97 
N.  C.  83. 

In  Illinois  it  is  allowed  to  juries 
to  apportion  the  negligence  of  the 
plaintiff  and  defendant  as  is  done  in 
cases  of  marine  torts.  If  both  parties 
are  equally  in  fault,  or  nearly  so,  the 
plaintiff  cannot  recover ;  and  in  order 
to  establish  the  liability  of  the  de- 
fendant, there  must  be  negligence  on 
his  part,  and  no  want  of  ordinary 
care  on  the  part  of  the  plaintiff ;  and 
where  there  has  been  negligence  in 
both  parties,  stiU  the  plaintiff  may  re- 
cover where  his  negligence  is  slight 
and  that  of  defendant  gross,  in  com- 
parison. This  includes  cases  where 
the  negligence  of  the  plaintiff  has 
conti'ibuted  in  some  degi"ee  to  the  in- 
jury, on  the  ground  that  the  fact  of 
the  plaintiff's  negligence  does  not  au- 
thorize the  defendant  recklessly  and 
■wantonly  to  destroy  his  property  or 
injure  his  person.  Chicago,  etc  R  R 
V.  Van  Patten,  64  111.  510;  lU.  Cen. 
R  R  tt  Green,  81  111.  19 ;  Litchfield 
Coal  Co.  V.  Taylor,  id.  590. 

2  McMurny  v.  Railway  Co.,  67  Miss. 
601 ;  Richmond,  etc  R  Co.  v.  Pickle- 
seiraer,  85  Va.  798;  Trow  v.  The 
Railroad,  24  Vt  487;  HaringuThe 
Railroad,  13  Barb.  9;  Gahag»n  v. 
The  Railroad,  1  AUen,  187;  Gavett 
V.  The  Railroad,  16  Gray,  501;  Eail- 
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§  640.  Questions  of  mixed  law  and  fact. —  Certain  rules  upon 
the  subject  have,  however,  become  established  as  to  particular 
kinds  or  acts  of  negligence  on  the  part  of  the  passenger,  from 
their  frequent  recurrence  before  the  courts,  upon  which,  many, 
perhaps  most,  of  the  questions  which  may  arise  must  be  dis- 
posed of.  Such  questions  are  consequently  frequently  said  to 
he  mixed  questions  of  law  and  fact.  These  rules  are  therefore 
of  the  highest  importance  to  the  carrier  as  well  as  to  the  pas- 
senger who  seeks  redress  for  the  injury  which  he  has  sustained 
at  his  hands.  Some  of  the  most  important  of  these  will  now 
be  considered. 

§  641.  Getting  on  train  while  in  motion. —  Thus  nothing  is 
more  universally  agreed  upon,  perhaps,  than  that  the  attempt 
to  get  upon  a  railway  train  whilst  in  motion,  witbout  a  ne- 
cessity for  doing  so  induced  by  the  conduct  of  the  employees 
of  the  railway  company,  and  without  an  invitation  to  do  so 
from  its  agent  acting  in  the  line  of  his  duty,  is,  presumptively 
and  generally,  a  negligent  act  jper  se,  and  precludes  the  passen- 
ger from  the  right  to  recover  for  the  injury  which  may  be 
thereby  occasioned.  Many  cases  have  occurred  in  which  pas- 
sengers have  received  injuries  in  such  reckless  attempts,  and 
it  has  been  invariably  held  that,  in  the  absence  of  'circum- 
stances to  excuse  such  reckless  conduct,  the  injured  party  is 
remediless.  Nor  wiU.  the  refusal  to  stop  the  train,  nor  the 
custom  of  those  in  charge  of  the  train  to  slacken  its  speed  at 
the  particular  station,  in  order  to  take  on  passengers  without 
coming  to  a  stop,  excuse  the  negligence  of  the  party.  If  the 
train  would  not  halt  to  receive  the  passenger,  when  by  law  qt 
its  published  schedules  it  was  obligatory  upon  the  company 
to  do  so,  the  party  would  have  his  remedy  by  an  action  for 
the  damage  or  loss  sustained ;  and  if  it  had  adopted  a  prac- 
tice of  receiving  its  passengers  while  in  motion,  it  would  be 
reckless  conduct  on  the  part  of  the  company,  or  of  those-  in 
charge  of  its  trains,  which  would  not  justify  or  excuse  the 
equally  reckless  imprudence  of  the  injured  party.* 

road  V.  Shipley,  31  Md.  368;  Pitts-    Railway  Co.,  86  Mo.  App.  75;  Good- 
burgh,  etc.  R.  R.  n  Andrews,  39  id.    lett  v.  Railroad  Co.,  123  U.  S.  391. , 
329;  Pitt3burgh,  eta  R.   R.  v.  Mc-        i  Phillips  u  The  Raikoad,  49  N.  Y. 
Clurg,  56  Pen".  St  394;  Matthews  «.    177;  Harvey  tt  The   Railroad,  116 
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§642.  Same  siibjeot — What  will  excuse  attempt. —  But  if 
the  employees  of  the  carrier  have,  without  giving  due  notice 
to  the  passenger,  put  the  train  upon  which  he  is  being  carried 
in  motion,  or  if  they  fail  to  wait  for  him  when  it  is  their  duty 
to  do  so,  and  thereby  place  him  in  the  dilemma  of  being  left 
behind,  or  of  getting  on  while  the  train  is  in  motion,  he  will 
be  so  far  justified  in  making  the  attempt,  if  it  can  be  done 
without  apparent  danger,  that  he  will  not  be  precluded  from 
a  recovery  in  case  he  should  be  unfortunately  injured  in  doing 
so.  "Where  the  passenger  had  tickets  entitling  him  to  passage 
over  two  lines  of  road  which  were  running  in  connection  with 
each  other,  and  upon  his  arrival  at  the  terminus  of  the  first 
road,  the  train  of  the  second,  upon  which  he  was  to  pursue 
his  journey,  moved  oflf  without  giving  him  time  to  cross  the 
platform  in  order  to  reach  it,  it  was  held  that  it  was  not  con- 
tributory neghgence  in  him  to  make  the  effort  to  get  aboard 
while  the  train  was  moving  slowly  off,  and  that,  having  faUen 
in  the  attempt  and  received  an  injury,  the  company  was  hable 
because  it  had  not  given  him  a  suflBcient  time  to  reach  its  train 
after,  his  arrival,  as  it  was  its  duty  to  do.^ 

But,  to  rebut  the  presumption  of  negligence  and  justify  a 
recovery,  it  is  said  in  a  late  case,^  it  must  appear  that  the  pas- 
senger was,  by  the  act  of  the  carrier,  put  to  an  election  be- 
tween  alternative  dangers,  or  that  something  was  done  or 
said,  or  that  some  direction  was  given  to  the  passenger  by 
those  in  charge  of  the  train,  or  some  situation  created  which 
interfered  to  some  extent  with  his  free  agency  and  was  calcu- 

Mass.  369 ;  Owen  v.  The  Railroad,  3  105  ;  Eeddington  v.  Traction  Ca,  132 

Bosw.  374;  Ginnon  v.  The  Railroad,  Penn.  St  154;  Denver,  etc.  R  Ca  v. 

3  Rob.  (N.  Y.)  25 ;  Mettlestadt  v.  The  Pickard,    8    Colo.    163 ;    Swigert  v. 

Railroad,  4  id.  377;  Ohio,  etc  R'y  Eaih-oad  Co.,  75  Mo.  475;  Missouri 

u  Stratton,  78  111.  88;  IlL  Cen.  R  R.  Pac.  R'y  Co.  v.  Raih-oad  Co.,  36  Fed. 

V.  Chambers,  71  id.  519 ;  IlL  Cen.  R  R  Rep.  879 ;  Missouri  Pacific  R'y  Ca  v. 

V.  Slatton,  54  id.  133 ;  Johnson  v.  The  Railway  Co.,  34  Fed.  Rep.  93 ;  Bacon 

Raih-oad,  70  Penn.  St  357 ;  Knight  v.  v.  Raih-oad  Co.,  —  Penn.  St  — ,  21 

The  Railroad,  23  La.  Ann.  463 ;  Hube-  AtL  Rep.  1002. 
ner  v.  The  Railroad,  id.  493 ;  Lewis  v.        i  Johnson  v.  The  Railroad,  70  Penn. 

The  Railroad,  88  Md.  588 ;  Texas,  etc.  St  357. 

R'y  V.  Murphy,  46  Texas,  856 ;  Mich.       s  Solomon  v.  Railway  Ca,  103  N.  Y. 

Oen.  R  R  v.  Coleman,  38  Mich.  441 ;  487. 
Timmons  v.  The  Railroad,  6  Ohio  St 
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[§  643. 


lated  to  divert  his  attention  from  the  danger  and  create  a  con- 
fidence that  the  attempt  could  be  made  in  safety.^ 

§  643.  Alighting  from  trmn  while  in  motion. —  So  it  is 
equally  presumptively  and  generally  negligent  to  attempt  to 
alight  from  a  moving  vehicle,  although,  in  consequence  of  the 
refusal  of  the  carrier  to  stop,  the  passenger  will  be  taken  be- 
yond his  destination,  unless  he  is  invited  to  alight  by  some 
employee  of  the  carrier  whose  duty  it  is  to  see  to  the  safe 
egress  of  the  passenger  from  the  conveyance.^  Even  when  the 


1  Whether  it  was  negligence,  where 
the  conductor  told  the  passenger  to 
jump  on,  is  a  question  of  f  a,ct  under 
all  of  thd  circumstances.  Kansas, 
etc.  E'y  Co.  v.  Dorough,  72  Tex.  108, 
following  Texas,  etc.  R  Co.  v.  Mur- 
phy, 4d  Tex.  356.  See,  also,  Texas,  etc 
E'y  Co.  V.  Davidson,  68  Tex.  370. 

But  to  attempt  to  board  a  moving 
train  on  a  cold  and  snowy  night, 
when  the  passenger  is  stifiE  and  cold 
and  iucumbered  with  baggage,  is 
negligence,  even  though  the  train  did 
not  stop  long  enough  to  permit  him 
to  get  on.  McMurtry  v.  Railway  Co. 
67  Miss.  601.  To  same  effect :  Rich- 
mond, etc.  R  Co.  V.  Pickleseimer,  85 
Va.  798.  That  the  train  does  not 
stop  as  it  should,  or  that  the  con- 
ductor says  "  jump  on,"  wiU  not  ex- 
cuse when  the  train  is  going  four  to  - 
six  miles  an  hour.  Hunter  v.  Rail- 
road Co.,  113  N.  Y,  371. 

2  The  mere  fact  that  the  train  fails 
to  stop,  as  was  its  duty  or  as  the  con- 
ductor promised  to  do,  does  not  jus- 
tify the  passenger  in  leaping  off,  un- 
less invited  to  do  so  by  the  carrier's 
agents,  and  the  attempt  was  not 
obviously  dangeroua  Walker  v. 
Railroad  Co.,  41  La.  Ann.  795 ;  Jewell 
V.  RaUway  Co.,  54  Wis.  610 ;  Rich- 
mond, etc.  R  Co.  V.  Morris,  81  Gratt 
800;  Nelson  v.  Raih-oad  Co.,  68  Mo. 
593^  New  York,  etc.  R  Co.  v.  Enches, 
127  Penn.  St  316;  East  Tennessee, 
etc.  a  Ca  tt  MassengiU,  15  Lea,  328 ; 


Nichols  V.  Railway  Co.,  68  Iowa,  733 ; 
Houston,  etc.  R'y  Co.  v.  Leslie,  57 
Tex  83;  Jarrett  v.  Railway  Co.,  88 
Ga.  347;  Porter  v.  Railway  Co.,  80 
Mich.  156;  Kansas  City  R  Co.  v. 
Fite,  67  Misa  378;  Watson  v.  Rail- 
way Co.,  81  Ga.  476 ;  Kilpatrick  v. 
Railroad  Co.  (Penn.),  31  AtL  Rep. 
405;  Little  Rock,  etc.  R'y  Co.  vl 
Tankersly,  —  Ark.  — ,  14  S.  W. 
Rep.  1099. 

The  mere  desire  to  prevent  anxiety 
on  the  pai't  of  those  who  are  expect- 
ing him  will  not  justify  the  pas- 
senger in  leaping  from  a  moving 
train.  Lake  Shore  R'y  Co.  v.  Bangs, 
47  Mich.  470. 

A  fortiori  can,  he  not  recover 
where  he  jumps  off  voluntarily 
(Whelan  v.  RaUroad  Co.,  84  Ga.  506) ; 
or  before  it  is  time  for  the  train  to 
stop  (Savannah,  etc.  R'y  Co.  v.  Watts, 
83  Ga.  329;  Paterson  v.  Railroad  Co., 
—  Ga.  — ,  11  S.  E.  Rep.  873);  or 
where  he  delays  until  after  the  train 
has  stopped  a  reasonable  time  and 
has  again  started  (Central,  etc.  R  Co. 
V.  Letcher,  69  Ala.  106).  The  facts 
that  the  name  of  the  station  has  been 
called,  that  the  door  has  been  opened 
and  that  other  passengers  are  getting 
out,  do  not  excuse  a  passenger  for 
attempting  to  alight  whUe  the  train 
is  still  in  motion.  England  v.  Rail- 
road Co.,  —  Mass.  — ,  27  N.  E. 
Rep.  1. 

It  is  not  negligence  per  se  to  at- 
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carrier  refuses  to  stop,  and  the  passenger  will  be  taken  ber 
yond  his  destination  unless  he  leave  the  vehicle  while  in  motion, 
he  certainly  will  not  be  justified  in  the  attempt  to  do.  so  not- 
withstanding such  an  invitation  if  its  speed  is  so  great  that 
the  danger  in  alighting  is  great  and  apparent.^  In  such  case, 
prudence  Avould  .require  him  to  submit  to.  the  wrong,  and  to 
seek  his  redress  for  it  in  an  action  against  the  carrier,  if  he 
should  be  blamable.  A  passenger  would  only  be  justified  in 
the  attempt  to  avoid  such  an  inconvenience  by  leaving  the 
vehicle  while  in  motion,  when  the  circumstances  were  such 
as  to  induce  a  person  of  ordinary  prudence  and  caution  to 
believe  that  no  danger  was  to  be  apprehended  from  such  a 
course,  or  when  he  had  reasonable  ground  for  believing  that 
he  was  in  peril,  and  that  it  was  necessary  for  his  safety.' 

"  As  we  now  understand  the  rule  established  by  the  decis- 
ions," say  the  court  of  appeals  of  New  York  in  a  recent 
case,'  "  it  is  presumptively  a  negligent  act  for  a  passenger  to 


tempt  to  leave  a  moving  train. 
Whether  it  is  negligence  or  not  de- 
pends upon  all  the  circumstances  of 
the  case,  as  upon  the  rapidity  of  the 
motion,  whether  it  is  night  or  day, 
whether  the  place  is  favorable  or 
otherwise,  and  the  lika  .  Little  Rock, 
etc  R'y  Co.  v.  Atkins,  46  Ark.  433 ; 
St.  Louis,  etc.  R'y  Co.  v.  CantreU,  37 
Ark.  526;  St  Louis,  etc.  R  Co.  v. 
Rosenberry,  45  Ark.  256;  Pennsyl- 
vania Co.  V.  Marion,  123  Ind.  415; 
Missouri,  etc.  R  Co.  v.  Strongfellow, 
44  Ark.  322 ;  St  Louis,  etc  R'y  Co. 
V.  Person,  49  Ark.  184;  Weber  v. 
Railway  Co.,  100  Mo.  194;  Leggett  v. 
Railroad  Co.,  —  Penn.  St  — ,  31  Atl. 
Rep.  996. 

Whether  to  attempt  to  ent^r  the 
train  where  it  has  not  stopped  long 
enough  is  negligent  is  for  the  jury. 
Central,  etc.  R  Co.  v.  Miles,  88  Ala. 
256. 

1  The  direction  of  the  carrier's 
agents  cannot- justify  it  when  the 
danger  is  obvious  and  great  Lindsey 
V.  Railway  Co.,  64  Iowa,  407 ;  Vimont 


V.  Railway  Co.,  71  Iowa,  58;  Bard- 
well  V.  Railroad  Co.,  63  Miss.  574; 
South,  etc.  R  Co.  v.  Schaufler,  75 
Ala.  136.  See  post,  §661/;  ante, 
§5801 

Whether  it  is  so  or  not  is  for  the 
jury.  Bucher  v.  Railroad  Ca,  98 
N.  Y.  128 ;  International,  etc.  R  Co. 
V.  Hassell,  62  Tex.  25a 

2  The  Evansville,  etc.  R  R  v.  Dun- 
can, 28  Ind.  441 ;  Morrison  v.  The 
Railway,  56  N.  Y.  302 ;  Burrows  v. 
The  Railway,  63  id.  556 ;  Gavett  v. 
The  Railroad,  16  Gray,  501 ;  Lucas 
V.  The  Raih-oad,  6  id.  64 ;  Penn.  R  R 
V.  Zebe,  33  Penn.  St  318;  Ohio,  etc. 
R  R  w  Schiebe,  44  IlL  460;  Keokuk 
Packet  Ca  v.  Henry,  50  id.  460; 
Pennsylvania  R  R  u  Aspell,  23  Penn. 
St  147;  Davis  v.  The  Railway,  18 
Wis.  175 ;  Lambeth  v.  The  Railroad, 
66  N.  C.  494;  Damont  v.  The  Rail- 
road, 9  La.  Ann.  441 ;  111.  Cen.  R  R 
V.  Able,  59  111.  131. 

3  Solomon  v.  Railway  Co.,  103  N.  Y. 
437. 
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attempt  to  alight  from  a  moving  train,  and  it  is  not  sufficient 
to  rebut  the  presumption  that  the  trainmen  acquiesced  in  the 
action  of  the  passenger,  or  that  the  company  violated  its  duty 
or  contract  in  not  stopping  the  train,  or  that  to  remain  on  the 
train  would  subject  the  passenger  to  trouble  or  inconvenience ; 
but  that  to  excuse  such  an  act  and  free  the  plaintiff  from  the 
charge  of  contributory  negligence,  there  must  be  a  coercion 
of  circumstances  which  did  not  leave  the  passenger  in  the  free 
and  untrammeled  possession  of  his  faculties  and  judgment." 

§644.  Same  subject — What  will  excuse  attempt. — ■There 
may  be  cases,  however,  in  which,  notwithstanding  the  impru- 
dence of  the  passenger  in  leaving  the  train  or  vehicle  while  in 
motion,  he  would  not  be  deprived  of  the  right  to  recover 
from  the  carrier  for  any  injury  he  might  sustain  in  the  act. 
But  such  cases  are  exceptional,  and  depend  upon  peculiar  cir- 
cumstances. A  recovery  has,  however,  been  allowed  in  several 
such  cases.  In  the  case  of  The  Penn.  E.  R.  v.  Kilgore,'  the 
plaintiff,  who  was  sick  and  feeblCj  had  taken  passage  with  her 
three  children  to  Greensburg.  Upon  the  arrival  of  the  train  at 
her  destination,  two  of  the  children  alighted  from  the  car,  and 
the  plaintiff,  with  the  other  child,  was  preparing  to  alight^ 
when  the  train  started.  She  sprang,  notwithstanding,  upon 
the  platform,  but  in  doing  so  fell  between  the  cars  and  the 
■platform,  and  was  seriously  injured.  It  was  held  that  she 
was  entitled  to,  recover,  and  "Woodward,  J.,  in  giving  the 
judgment  of  the  court,  said:  "Whilst  there  is  no  doubt  about 
the  doctrine  of  concurrent  negligence,  which  the  learned 
counsel  invokes,  the  circumstances  of  this  case  scarcely  admit 
of  its  application.  The  company,  as  public  transporters,  too^ 
the  plaintiff  and  her  three  children  aboard  of  their  cars  at 
Pittsburg,  under  a  contract  to  set  them  down  safely  at  Greens- 
burg. That  it  was  their  duty  to  stop  long  enough  to  let  these 
passengers  off  at  the  point  of  destination  is  not  denied,  and 
.that  they  failed  in  performing  this  duty  is  established  by  the 

verdict It  is  an  established  fact  that  the  company 

did  not  give  her,  in  the  actual  circumstances  in  which  she  was 
■placed,  reasonable  time  to  leave  the  cars  in  safety.  .  .  . 
That  it  is  wrong  for  a  party  to  attempt  to  leavp  cars  whilst 

133  Penn.  St.  393. 
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they  are  in  motion  is  an  abstract  truth,  that  counsel  complain 
of  the  court  for  not  misapplying  here.  It  is  one  thing  to  de- 
fine a  principle  of  law,  and  a  very  different  matter  to  apply  it 
well.  The  rights  and  duties  of  parties  grow  out  of  the  circum- 
stances in  which  they  are  placed.  It  was  as  natural  for  this 
woman  to  leave  the  cars  as  she  did,  in  her  circumstances,  as  it 
was  rash  for  Aspell  to  leap  from  them  in  his  circumstances. 
It  would  be  as  unreasonable  to  impute  negligence  to  her  as  it 
would  have  been  to  have  held  the  company  responsible  to 
him."  1 

§  645.  Same  suhject.  —  So  in  Filer  ■?;.  The  Kaiboad,^  the 
plaintiff,  whilst  the  cars  were  moving  slowly  by  the  station 
which  was  her  destination,  being  assured  by  the  brakeman 
that  they  would  not  stop,  and  advised  by  him  to  get  off, 
undertook  to  do  so  and  was  injured,  it  was  held  that  she 
was  entitled  to  recover.  "  It  is  true,"  say  the  court,  "  there 
was  no  absolute  necessity  for  this  act ;  but  she  was  called 
upon  to  decide  upon  the  instant,  and  under  peculiar  cir- 
cumstances, and  ought  not  to  be  held  to  the  most  rigid  ac- 
count for  the  exercise  of  the  highest  degree  of  caution  as 
against  one  confessedly  wrong."  But  the  case  was  made  to 
turn  principally  upon  the  fact  that  she  had  been  advised  to 
the  course  she  pursued  by  the  brakeman,  who  was  held,  in 
what  he  did,  to  be  acting  in  the  line  of  his  duty ;  and  a  num- 
ber of  cases  were  cited  to  sustain  this  position.' 

§  645a.  Entering  or  leaving  street-cars  while  in  motion. — 
Whether  the  same  strict  rules  shall  apply  to  attempts  to  enter 
or  leave  a  moving  street-car  which  govern  in  similar  attempts 
in  case  of  railway  trains  is  not  definitely  settled.  The  tendency 
of  some  courts  is  to  apply  the  same  rule,^  but  others,  acting 
upon  the  ground  that  such  attempts  are  ordinarily  less  hazard- 
ous, adopt  a  less  stringent  rule,  declaring  it  to  be  negligence 
or  not  according  to  the  circumstances  of  each  case ;  and  this  is 
doubtless  the  prevaihng  doctrine.'    Many  of  the  cases  which 

1  For  a  similar  case  see  Loyd  v.  The  287 ;  Foy  v.  The  Railway,  18  Com.  R 
RaUroad,  53  Mo.  609 ;  and  see,  also,  IlL  (N.  S.)  225 ;  Siner  u  The  Railway,  I* 
Cen.  R  V.  Able,  59  IlL  131 ;  Raben  u    R.  3  Exch.  150. 

Railway  Co.,  74  Iowa,  733.  *Reddington  v.  Traction  Ca,  133 

2  49  N.  Y.  47,  59  id.  351,  68  id.  124.    Penn.  St  154 

8  Mclntyre  v.  The  Raih-oad,  37  N.  Y.       ?  Valentine  v.  Railroad  Co.,  14  Daly, 
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have  arisen  were  those  in  which  the  passenger  attempted  to 
leave  or  enter  by  the  front  platform  —  a  class  of  cases  involv- 
ing obviously  a  peculiar  kind  of  danger.' 

§  646.  Leaving  or  entering  train  elsewhere  than,  on  platform 
where  one  is  provided. —  If  a  railway  company  has  provided  a 
platform  on  one  side  of  its  track  for  the  convenience  and 
safety  of  its  passengers  in  alighting  from  its  cars,  it  has  been 
held  that  it  will  be  such  negligence  on  the  part  of  the  passen- 
ger to  alight  on  the  opposite  side  of  its  train,  where  no  such 
provision  has  been  made,  that  he  will  not  be  allowed  to  re- 
cover from  the  company  for  any  injury  he  may  receive,  in  so 
alighting,  from  a  passing  engine  upon  that  side  of  the  track, 
although  it  may  have  been  incautious  upon  the  part  of  the 
company  to  run  the  engine  by  the  train  at  such  a  time ;  and 
that  it  will  not  avail  him  to  show,  nor  would  evidence  be  per- 
tinent or  admissible,  that  passengers  had  been  accustomed  to 
leave  the  train  on  that  side.^  And  so  likewise,  if  the  passen- 
ger attempt  to  get  upon  the  train  without  availing  himself  of 
the  facilities  thus  afforded,  when  he  has  the  opportunity  to  do 
so,  he  cannot  hold  the  company  responsible  for  any  injury  he 
may  sustain  by  reason  of  so  doing.' 

540 ;  Schacherl  v.  Railway  Co.,  42  his  hands  full  is  negligent.    Ricketta 

Mina  42 ;  Stager  v.  Railway  Co.,  - —  v.  Railway  Co.,  85  Ala,  600. 

PenaSt.  — ,12  AtL  Rep.  821;  Ep-  2  Pennsylvania  R  R  «.  Zebe,  33 

pendorf  V.  Railroad  Co.,  69  N.  Y.  195 ;  Penn.  St.  318 ;  a  C.  37  id.  420. 

Conner  v.  Railway  Co.,  105  Ind.  62.  In  Morgan  v.  Railroad  Co.  (Penn.), 

1  In  Dietrich  v.  Railway  Co.,    58  16  AtL  Rep.  358,  a  passenger  got  off 

Md.;  347,  it  was  held  that  attempt  to  at  a  crossing  at  Tvhioh  passengers 

enter  |by  the  front  platform  of  a  mov-  were  usually  received  and  discharged 

ing  street-car  was  negligence  per  se.  but  at  which  there  was  no  platform. 

But  in  McDonough  v.  Railroad  Co.,  Instead  of  getting  out  on  the  usual 

137  Mass.  210,  it  was  said  to  be  a  ques-  side  away  from  other  tracks,  he  got 

tion  for  the  jury,  citing  Meesel  v,  out  on  the   other   side   because  it 

Railroad  Co.,  8  Allen,  234 ;  Cram  v.  seemed  to  him   a  better  alighting 

Railroad  Co.,  112  Mass.  38 ;  Maguire  place,  and  was  struck  by  a  passing 

11.  Eaihoad  Co.,  115  Mass.  339 ;  Mur-  train  which  he  could  have  seen  If  he 

phy  V.  Railway  Co.,  118  Mass.  238 ;  had  looked.    Held,  that  the  company 

"Wills  V.  Railroad  Co.,  139  Mass.  351 ;  was  not  liable.     And  so  where  he 

Fleck  V.  Railway  Co.,  134  Mass.  480.  got  off  on  the  side  where  he  knew 

To  the  same  effect,  Rathbonew  Rail-  there  was  no  platform.     Drake  v. 

road  Co.,  13  R  L  709;  Harmon  v.  Railroad  Co.  (Penn.),  20  AtL  Rep.  994. 

Railroad  Co.,  6  Mackey,  57.  3  Michigan  Cent  R  R  v.  Colemant 

A  passenger  attempting  to  leave  28  Mich.  440. 
■street-car  while  in  motion  and  with 
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Nevertheless  where  the  danger  in  getting  on  or  off  upon 
the  opposite  side  is  not  obvious,  and  there  is  no  warning  given 
by  the  carrier  of  the  danger,  it  may  become  a  question  for  the 
jury  to  determine  whether  under  the  circumstances  it  was 
negligent  in  the  passenger  to  attempt  it.'  And  where  such 
danger  really  exists,  it  may  be  negligence  in  the  carrier  not  to 
give  notice  of  it  or  to  take  measures  to  prevent  the  passenger 
from  getting  off  there  and  thus  exposing  himself  to  the  danger.^ 

§647.  Same  subject — Effect  of  carrier's  acquiescence  or 
directions. —  But  where  the  agents  of  a  company  have  been  in 
the  habit  of  receiving  and  putting  off  passengers  at  a  place  other 
than  a  regular  station,  at  night  as  well  as  in  the  day-time,  as 
where,  on  the  arrival  of  its  trains  at  a  village,  it  has  become  cus- 
tomary for  passengers  to  leave  and  to  get  on  board  at  the  place 
where  the  train  stopped  for  wood  and  water,  with  the  knowl- 
edge and  acquiescence  of  the  conductor  and  other  employees 
of  the  road,  it  will  be  negligence  in  the  company  to  leave  the 
ground  adjacent  to  such  customary  place  of  landing  and  re- 
ceiving passengers,  and  over  which  they  must  necessarily  pass, 
in  a  dangerous  condition ;  and  if  a  passenger,  or  one  who  in- 
tends to  become  such,  assuming,  as  he  would  have  the  right  to 
do,  that  such  grounds  are  in  a  safe  condition,  should,  in  the 
night-time,  receive  injury  from  falling  into  a  pit  immediately 
adjacent  to  such  customary  landing  place,  he  could  not  be 
charged  with  contributory  negligence  in  attempting  to  get 
upon  the  train  there  instead  of  at  the  place  appointed  for  that 
purpose  by  the  company,  and  the  company  would  be  liable  to 
him,  for  the  injury  sustained.'  A^i^  where  passengers  residing 
in  a  certain  part  of  a  village  were  in  the  habit  of  leaving  the 
train  on  the  side  opposite  to  the  platform,  with  the  knowledge 
of  the  conductor,  and  without  objection  on  his  part,  it  was 
held  that  such  a  passenger,  in  attempting  to  get  off  on  that 
side,  was  not  guilty  of  such  contributory  negligence  as  to  pre- 
vent her  from  recovering  from  the  company  for  an  injury 

1  See  to  this  effect,  McQuilken  v.  liable  in  such  a  case  in  Van  Ostran 

Baih-oad  Co.,  64  Cal.  463,  distinguish-  v.  Railroad  Co.,  35  Hun,  590,  affirmed 

ing  if  not  disapproving  of  Pennsyl-  104  N.  Y.  683. 
vania  R.  Co.  v.  Zebe,  supra.  a  Hulbert  v.  The  Railroad,  40  N.  Y. 

2McKimble  v.  Raikoad   Ca,  139  145. 
Masa  542.    The  company 'was  held 
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which  she  liacl  sustained  by  the  sudden  starting  of  the  train 
while  she  was  descending  from  the  cars,  without  any  signal  or 
notice,  and  without  any  examination  by  those  in  charge  of  the 
train  to  ascertain  whether  any  one  was  getting  ofif  on  that  side.* 
So  it  is  not  negligence  in  a  passenger  to  attempt  to  enter  a 
train  away  from  the  regular  platform,  but  at  a  place  where  it 
has  been  stationed  to  receive  passengers,  and  at  which  the 
carriier's  servants  direct  him  to  enter,^  or  to  leave  the  car  under 
like  circumstances,''  where  it  is  not  obviously  dangerous. 
^  §  64:7a.  Using  means  for  entering  or  leaving  not  intended 
for  that  purpose. —  But  ijt  will  be  negligence  for  a  passenger, 
where  no  necessity  exists  for  such  a  course,  to  make  use  of 
means  or  .routes  in  getting  to  or  from  the  vehicle  which  were 
not  intended  for  that  purpose,  as  to  enter  a  passenger  car 
through  a  baggage  car,*  or  to  get  upon  a  freight  car  to  go 
thence  to  the  Caboose,'  or,  where  a  separate  gangway  is  pro- 
vided for  passengers,  to  voluntarily  leave  a  boat  by  the  gang- 
way provided  for  freight  *  or  the  employees '  of  the  boat. 

§  648.  Alighting  at  an  unusual  place  when  train  has  stbpped 
short  of  or  has  overshot  platform. —  If  a  railway  train  has 
stopped  short  of  or  has  overshot  the  platform  designed  for  the 
alighting  of  passengers,  and  the  passenger  undertakes  to  descend 
from  the  carriage  in  which  he  is  being  carried  at  an  unusual 
and  inconvenient  place,  and  in  so  doing  receives  an  injury,  it  wiU 
be  contributorjj  negligence  on  his  part  if  the  train  is  intended 
to  be  brought  up  to  the  platform  and  he  will  not  wait  until  this 
is  done,  unless  there  are  circumstances,  as  there  may  be,  which 
will  excuse  his  alighting  where  he  is.'  It  has  been  held,  how- 
ever, that  if  the  name  of  the  station  has  been  called,  and  the 

'Keating  v.  The  RaUroad,  49  N.  Y.  6 Graham  v.  EaUroad  Co.,  39  Fed. 

673.  Eep.  596. 

2  Baltimore,  etc.  E.  Co.  v.  Kane,  69  'Dodge  v.  Steamboat  Co.,  148  Mass. 

Md.  11;    Missouri,  etc.  B'y  Co.  v.  207. 

Watson,  72  Tex.  631.  8  To  voluntarily  get  oflE  away  from 

'  Central  E.   Go.  v.  Thompson,  76  the  platform  too  short  for  the  train, 

Ga.  770 ;  Depp  v.  Railroad  Co.,  -^  Ky.  when  by  passing  through  the  car  in 

— ,  14  S.  W.,  Eep.  363.  '  front  the  passenger  could  get  off  on 

*  See  Union  Pac.  E'y  Co.  v.  Sue,  35  the  platform,  is  negligence.    Eckerd 
I^eb.  772.  V.  Eailway  Co.,  70  Iowa,  353. 

*  Player  v.  Eailway  Co.,  63  Iowa, 
723. 
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passenger  has  good  reason  to  believe  that  that  is  the  place  at 
which  the  company  or  its  employees  intend  to  have  him  leave 
the  train,  or  if  he  is  advised  or  encouraged  to  alight  there  by 
a  brakeman  or  any  other  oiiicer  of  the  train  in  the  line  of  his 
duty  in  seeing  to  the  alighting  of  passengers,  it  wiU  amount 
to  an  invitation  to  alight ;  and  if  he  do  so,  using  due  care,  and 
is  injured,  it  will  not  be  such  contributory  negligence  as  will 
excuse  the  company.'  But  where  there  was  no  invitation  to 
alight,  and  no  reasonable  ground  for  believing  that  the  train 
would  not  return  to  the  customary  place  for  alighting,  it  was 
held  that  the  passenger  had  been  guilty  «f  contributory  negli- 
gense  in  descending  from  the  carriage  at  the  place  where  it 
was  stopped,  and  that  she  could  not,  therefore,  recover.^  But 
in  Eose  v.  The  Eailway,'  where  the  train  had  overshot  the 


1  Foy  V.  The  Railway,  18  Com.  B. 
(N.  S.)  225 :  The  Columbus,  etc.  R'y  v. 
FarreU,  31'  Ind..  408;  Filer  v.  The 
Railroad,  supra;  Robson  v.  The  Rail- 
way, L.  R  3  Q.  B.  Div.  85;  Foss  v. 
Railroad  Co.,  —  N.  H.  — ,  21  AtL 
Rep.  333;  Georgia  R.  Co.  v.  Usry,  83 
Ga.54. 

2Siner  v.  The  Railway,  L.  R.  3 
Exch.  150.  In  Nagle  v.  Railroad  Co., 
— .  Cal.  — ,  25  Pac.  Rep.  1106,  the 
train  stopped  before  reaching  the  sta- 
tion, but  the  station  was  not  called 
nor  was  anything  done  to  invite  pas- 
sengers to  alight  The  plaintiff,  as- 
suming the  stop  to  be  made  at  the 
station,  jumped  off  in  the  dark  with- 
out looking  and  was  injured.  Held, 
that  the  company  was  not  liabla 

3  L.  R.  2  Exch.  Div.  248. 

In  Taber  v.  Railroad  Co.,  71  N.  Y. 
492,  it  is  said :  "  The  fact  that  the  . 
train  overshot  the  station,  rendering  it 
necessary  after  it  came  to  a  standstill 
to  start  it  back  to  the  usual  stopping 
place,  in  connection  with  the  other 
circumstances,  made  it  a  question 
for  the  jury  whether,  in  the  exercise 
of  reasonable  care  and  prudence,  the 
defendant  should  not  have  given  no- 
tice to  passengers  desiring  to  alight 
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at  the  station  that  the  train  had  not 
come  to  a  final  stop  and  that  it  would 
back  up." 

In  Sherwood  v.  Railway  Co.,  82 
Mich.  374,  it  appeared  that  when  the 
train  reached  the  station  the  name 
was  called,  and  the  train,  though,  in 
fact,  having  overshot  by  a  short  dis- 
tance its  intended  stopping  place, 
came  to  a  full  stop ;  that  other  pas- 
sengers got  off  with  the  knowledge 
of  the  conductor,  who  assisted  them ; 
that  every  one,  ^cept  the  engineer 
and  fireman,  supposed  the  alighting 
place  was  reached,  and  that  plaintiff 
attempted  to  alight,  but  that,  just  as 
she  was  stepping  off,  the  train  started 
suddenly  backward  without  warning, 
throwing  plaintiff  to  the  ground  and 
serioiisly  injuring,  her.  Said  the 
court:  "The  defendant  was  bound 
to  take  notice,  under  the  circum- 
stances stated,  that  the  passengers 
would  attempt  to  alight,  and,  if  the 
stop  was  of  suJficient  length  of  time 
to  allow  it,  some  of  them  would  be 
in  the  act  of  alighting  when  the 
train  started  back.  If,  therefore,  the 
stop  was  of  such  duration)  it  would 
be  negligent  in  starting  back  with- 
out some  warning.    Wood  v.  Railway 
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platform,  and  the  plaintiff,  a  passenger,  after  waiting  some 
time  for  the  train  to  be  backed,  -which  was  not  done,,  and'  see- 
ing other  passengers  getting  out,  undertook  to  do  so  herself, 
and  was  injured  by  a  fall  in  the  attempt,  Cockburn,  C.  J., 
although  he  thought  there  was  evidence  on  which  the  case 
ought  to  have  been  submitted  to  a  jury,  was  evidently  of 
opinion  that  the  plaintiff  had  not  been  guilty  of  such  contrib- 
utory negligence  as  should  preclude  her  from  a  recovery. 
"  Under  these  circumstances,"  said  he, "  what  were  the  passen- 
gers to  do?  Can  it  be  said  that  they  were  to  sit  Still  and  be 
carried  on  to  the  next  station,  perhaps  forty  or  fifty  miles  off, 
and  then  be  liable  to  be  called  upon  to  pay  the  full  fare  for 
the  whole  distance,  and  to  be  exposed  to  various  inconven- 
iences —  can  that  be  seriously  contended?  If  the  passenger  is 
satisfied  that  the  train  is  going  on,  and  there  is  apparently 
no  alternative  but  to  get  out,  he  must  do  as  best  he  can.  Of 
course,  if  he  is  careless  in  getting  out  and  is  thereby  injured, 
it  is  his  own  fault ;  but  if  he  does  his  best  and  yet  sustains  in- 
jury, the  company  will  not  have  done  what  it  was  incumbent 
on  them  to  do,  and  will  be  liable.  Here  the^  company's  men 
did  nothing  to  obviate  inconvenience  and  danger." 

§  649.  Passing  from  car  to  ca/r  wMle  train  in  motion. —  So 
passing  from  car  to  car  when  a  train  is  in  rapid  motion,  vol- 
untarily and  without  necessity  or  the  direction  of  the  con- 
ductor or  other  ofiicer  having  authority,  would  be  such  negli- 
gence as  to  debar  the  passenger  from  a  recovery  for  any  injury 
which  he  might  sustain  which  would  not  have  happened  to 
him  had  he  remained  in  his  place.^  But  if  the  passenger  be 
directed  by  the  conductor  to  pass  from  one  car  to  another, 

Co.,  49  Mich.  373 ;  Stone  v.  Railway  told  by  a  passenger  that  he  would 

Co.,  66  id.  77."  better  get  oflf,  attempted  to  do  so  and 

In  Hemmingway  v.  Raik-oad  Co.,  was  injured.    The  company  was  held 

72  Wis.  42,  a  boy  eleven  years  of  age  liable. 

was  a  passenger  on  a  freight  train  i  McDaniel  v.  Railroad  Co.,  —  AJa. 
and  paid  his  fare  to  the  conductor.  — ,  8  S.  Rep.  41. 
It  was  the  custom  to  run  that  train  A  passenger  by  mistake  got  upon 
slowly  past  the  depot  at  the  place  of  the  wrong  train,  and  was  told  to  take 
his  destination  but  -without  stopping,  a  rear  car  in  which  to  ride  until  his 
and  then  to  back  up.  The  conductor  mistake  could  be  corrected.  In  pass- 
did  not  inform  the  boy  of  this  cus-  ing  from  one  car  to  another  while 
torn,  and  the  boy  seeing  the  train  the  train  was  in  motion  he  fell  off. 
going  past  the  st^^tion,  and  being  Held,  that  the  company  was  not  re- 
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and  in  obeying  the  direction  meet  with  an  accident  from  which 
injury  ensues,  the  company  will  be  liable.  In  Mclntyre  v. 
The  Eailroad,'  thei^e  being  no  seats  in  the  car  into  wliich  the 
passenger  had  just  entered,  she  was  directed  by  some  em- 
ployee of  the  road,  who  was  probably  a  brakeman,  to  go  for- 
ward into  another  car,  which  direction  the  passenger  proceeded 
to  obey,  but  in  doing  so,  it  being  at  night  and  very  dark,  she 
feU  between  the  cars  and  was  killed.  It  was  said  that  the  act, 
having  been  undertaken  at  the  request  of  the  company,  was  to 
be  regarded  as  its  act,  and  that  to  hold  that  it  was  not  liable 
under  such  circumstances  would  be  licensing  the  grossest 
wrongs. 

§  650.  Same  subject.—  But  as  said  by  the  supreme  court  of 
Iowa  in  Marquette  v.  The  Eailroad,^  "  in  judging  of  what  is 
negligence  in  a  particular  case,  regard  is  to  be  had  to  the 
growth  of  science  and  the  improvement  of  the  arts  which  take 
place  from  time  to  time;  for  many  acts  or  omissions  which 
are  now  evidence  of  gross  negligence  were  but  a  few  years 


sponsible.  Stewart  v.  Bailroad  Co., 
146  Mass.  605. 

A  passenger  entering  one  car  of  a 
train  at  rest  found  it  full  and  started 
to  go  into  another.  Without  looking 
and  without  excuse,  she  stepped  on 
to  the  buffers.  Just  then  the  train 
started  and  she  was  injured.  Held, 
that  the  company  was  not  liabla 
Snowden  v.  Eailroad  Co.,  151  Mass. 
220. 

A  passenger  entered  one  car  of  a 
standing  train  and  found  all  the  seats 
taken.  She  was  told  that  another 
car  would  be  put  on,  and  this  car 
was  soon  brought  up,  but  the  coup- 
lings failed  to  catch  and  the  latter 
car  rebounded  away  from  the  other 
a  few  feet  The  conductor  shouted 
"  All  aboard ; "  the  passenger  started 
to  cross;  it  was  dusk  and  she  fell 
through.  Seld,  that  the  question  of 
her  negligence  was  for  the  jury. 
Lent  V.  Railroad  Co.,  120  N.  Y.  467. 

Where  there  is  no  occasion  for  the 
change  and  the  train  is  running  rap- 


idly, and  it  is  night-time^  it  will  be 
negligence  to  pass  from  one  to  the 
other.  State  v.  Eailroad  Co.,  81  Me. 
84.  But  it  is  not  necessarily  so  where 
the  train  is  moving  slowly.  Cotchett 
V.  Railway  Co.,  8^  Ga.  687. 

Walking  over  a  moving  train  of 
flat-caiB,  or  stepping  from  one  to  the 
other,  is  not  negligence  perse.  Atch- 
ison, eta  R.  Co.  v.  McCandliss,  33 
!Kans.  366.  While  a  passenger  was 
going  from  one  car  to  another  on  a 
slowly  moving  train  he  was  acci- 
dentally shot  by  the  conductor.  Bdd, 
his  negligence  was  for  the  jury. 
Gerstle  v.  Eailway  Co.,  23  Mo.  App. 
861. 

» 37  N.  Y.  287,  43  Barb.  532.  To  the 
same  effect  is  LouisviUe.  etc.  R  Ca 
V.  Kelly,  92  Ind.  371,  where  there 
were  no  seats  and  the  conductor  told 
her  to  go  into  another  car.  While 
passing  across  the  platform  she  was 
jostled  by  a  brakeman  and  fell  off. 
Held,  the  company  was  liable. 

2  33  Iowa,  562. 
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ago  consistent  with  great  care  and  skill.  And,  on  the  other 
hand,  many  things  which  a  few  years  since  would  have  been 
considered  negligence  are  now  consistent  with  proper  care 
and  skill.  And  especially  is  this  true  in  respect  to  railroad 
carriages,  which,  within  a  few  yeai's,  have  been  transformed 
from  crude  and  clumsy  cars  into  magnificent  traveling  pal- 
aces, supplied,  in  many  cases,  with  the  comforts,  conveniences 
and  even  luxuries  of  elegant  dwellings,  iii  which  the  public 
may  travel  at  a  speed  and  with  a  degree  of  safety  which 
thirty  years  ago  would  have  been,  in  the  highest  degree,  peril- 
ous to  life  and  limb.  And  within  a  very  short  period  there 
have  been  such  wonderful  improvements  in  the  platforms  and 
couplings  of  railway  passenger  coaches  as  that  passengers 
may,  with  comparative  safety,  pass  from  the  other  cars  of  a 
train  to  the  sleeping  and  dining-coaches  on  some  of  the  fastest 
trains  of  this  country,  while  in  motion.  ...  It  cannot 
be  true,  therefore,  as  a  matter  of  fact,  that  to  pass  from  one 
car  to  another,  while  the  train  is  in  motion,  at  the  usual  rate 
of  speed,  is  so  necessarily  dangerous  that  it  may  not  be  justi- 
fied under  any  circumstances." 

In  fact,  the  modern  railway  train  with  separate  dining, 
smoking  and  sleeping-cars  presents  a  constant  invitation  to 
pass  from  one  car  to  another,  while  express  invitations  to  the 
dining-car,  while  the  train  is  in  rapid  motion,  are  given  upon 
every  train  to  which  such  cars  are  attached.^ 

§  651.  Occupying  exposed  positions  —  Not  a  ia/r  to  recovery 
wJiere  it  does  not  contribute  to  injury. —  The  passenger  may 
be  guilty  of  contributory  negligence  which  will  debar  him 
from  a  right  to  a  recovery,  by  voluntarily  occupying  exposed 
positions  upon  railroad  trains  or  other  vehicles  upon  which 
he  may  be  carried ;  but  to  have  this  effect  the  position  must 
have  been  selected  without  the  direction  of  the  carrier  or  his 
employees,  and  must  have  been  the  cause  of  the  injury,  which 
it  must  appear  would  not  otherwise  have  happened  to  him ; 
for  if  the  accident  which  occasioned  it  would  have  been  at- 
tended with  the  same  results,  no  matter  upon  what  part  of  the 
train  or  vehicle  he  may  have  been,  his  negligence  will  be  lack 
fflg  in  the  elenient  of  being  the  proximate  cause  of  the  injury, 

iSee  Costikyaii  v.  Railroad  Co.,  12  N.  Y.  SuppL  683. 
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■which  is  essential  to  make  it  an  excuse  to  the  carrier.  Where 
a  passenger  persisted  in  riding  upon  the  top  of  a  stage-coach 
against  the  advice  of  the  agent  of  its  owner,  who  told  him 
that  if  he^kept  his  seat  on  the  outside  he  must  doit  at  his  own 
risk,  and  while  so  riding  the  stage  was  upset  by  the  negligence 
of  the  driver,  and  the  passenger  was  injured,  it  was  held  that 
he  could  recover  for  the  injury.^  "  It  may  be  true,"  said  Ap- 
pleton,  J.,  "  that  the  plaintiff  by  riding  outside  incurred  the 
peculiar  risks,  if  there  were  any,  arising  from  his  exposed  posi- 
tion. But  that  is  all.  He  did  not  assume  those  resulting  from 
the  negligence  of  the  defendant- or  those  in  his  employ.  He 
or  they  would  not  be  exonerated  from  their  duties,  and  if  the 
plaintiff  was  injured  through  his  or  their  neglect,  he  being  in 
the  exercise  of  ordinary  and  common  care,  in  no  way  contrib- 
uting to  the  injury  by  his  position,  he  might  well  maintain 
this  suit."  3 

§  652.  Voluntarily  riding  on  platform  while  train  in  mo- 
tion.—  "Whether  standing  upon  the  platform  of  a  railway  car 
voluntarily,  and  without  any  necessity  for  so  doing,  would  be 
evidence  of  the  want  of  such  due  and  reasonable  care  on  the 
part  of  the  passenger  as  would  exonerate  the  company  from 
liability  in  case  of  an  accident  resulting  in  his  injury,  would  of 
course  depend  upon  all  the  circumstances,  and  would  be  the 
proper  subject  of  inquiry  by  a  jury.'  It  would,  perhaps,  de- 
pend to  a  great  extent  upon  the  speed  of  the  train  and  other 
considerations  which  would  come  particularly  within  the  prov- 
ince of  the  jury ;  but  it  would  be  essential  to  the  defense  of 
the  carrier  that  it  should  appear  that  the  imprudence,  if  it 
were  found  to  be  such,  should  have  been  the  proximate  cause 
of  the  injury,  or,  in  other  words,  that  it  would  not  have  hap- 
pened if  the  passenger  had  not  thus  exposed  himself.*    But  in 

1  Keith  «.  Pinkham,  43  Maine,  501.  Morrison  v.  Eailroad  Co.,  56  N.  T. 

'■'Though  the  passenger's  position  867 ;  Ginna  v.  Railroad  Co.,  67  N.  Y. 

might   have   contributed   to    some  596 ;  Willis  v.  Eaih-oad  Co.,  34  N.  Y. 

other  injury,  yet  if  it  in  no  way  con-  670 ;    Goodrich  v.  Railroad  Co.,  29 

tributed  to  the  one  in  question  itwUl  Hun,  50;  Gerstle  v.  Railway  Ca,  33 

not  defeat   a   recovery.    Passenger  Mo.  App.  381 ;  Werle  v.  Eailroad  Co., 

R'y  Co.  V.  Boudrou,  93  Pa.  St.  475 ;  98  N.  Y.  650 ;  Willmott  v.  Railway 

Moakler  v.  Railway  Ca,  18  Ore.  189.  Co.,  —  Ma  — ,  16  a  W.  Rep.  500. 

» Nolan  V,  Eailroad  Ca,  87  N.  Y.  63 ;       *  Marquette  v.  The  R  R.,  38  Iowa, 
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Hickey  v.  The  Eailroad  ^  it  was  held  as  a  matter  of  law  that 
when  the  passenger,  while  standing  on  the  outside  of  the  car 
upon  its  platform,  was  injured  by  a  collision  of  the  cars  of 
the  company,  caused  by  the  negligence  of  its  employees,  he 
was  wanting  in  that  due  care  and  caution  without  which  the 
company  could  not  be  held  liable ;  and  it  was  said  that  if  pas- 
sengers voluntarily  take  exposed  positions,  with  no  occasion 
therefor  nor  inducement  thereto  caused  by  the  managers  of 
the  road,  they  take  the  special  risk  of  that  position  upon 
themselves.  And  it  made  no  difference,  it  was  said,  that  it 
was  customary  with  the  passengers  upon  the  road  under  the 
same  circumstances  to  come  out  of  the  car  and  stand  upon  its 
platform  preparatory  to  aligbting  from  it,  the  train  having 
reached  its  destination,  nor  that  this  fact  was  known  to  the 
conductor,  and  that  he  did  not  remonstrate  with  or  caution 
the  passengers  against  doing  so,  either  in  the  particular  in- 
stance or  at  any  other  time. 

And  many  other  cases  hold  to  the  same  effect,  that  the  pas- 
senger who  voluntarily  and  unnecessarily  rides  upon  the  plat- 
form of  a  railway  car  assumes  the  risks  which  that  position 
imposes,  and  cannot  recover  if  he  is  thereby  injured.* 

§  653.  Same  subject  —  Sow  when  car  full. —  If,  however, 
the  passenger  cannot  obtain  a  seat  in  the  car,  he  cannot  be 

563;  Huelsencamp  u  TheR'j;  34  Mo.  held  not  to  be  riding  upon  the  plat- 

45;  Passenger  R'y  Co.  17.  Boudrou,  92  form  when  he  goes  out  upon  the 

Penn.  St  475.  platform,  as  the  train  is  stopping  at 

1 14  Allen,  439.  his  station,  for  the  purpose  of  getting 

2  Malcom  v.  Eailroad  Co.,  106  N.  C.  oflE  (Sohvdtze  v.  Railway  Co.,  33  Mo. 

63 ;  Memphis,  etc.  R'y  Co.  v.  Salinger,  App.  488) ;  nor  where  he  goes  out  to 

46  Ark.  528 ;  Alabama,  etc.  R  Co.  v.  get  off,  and  stays  no  longer  than  to 

Hawk,  72  Ala.  113 ;  Merrill  v.  Rail-  find  that  the  train  is  not  going  to  stop 

road  Co.,  139  Mass.  338 ;  Smotherman  (Central,  etc.  R  Co.  v.  MUes,  —  Ala. 

tt  Railway  Co.,  39  Mo.  App.  365;  Bal-  — ,  6  S.  Rep.  696);  nor  where  he  is 

timore,  etc.  R.  R  Co.  v.  Cason,  —  going  to  find  a  seat  in  another  car. 

Md.  — ,  30  AO.  Rep.  113.  Dewire  v.  Railroad  Co.,  148  Mass.  343. 

So  where  the  passenger  voluntarily  But  a  passenger  who  sits  On  the  rear 

and  unnecessarily  goes  out  on  to  the  end  of  an  open  car,  with  his  feet 

platform  as  the  train  is  about  to  start  elevated  and  nothing  to  protect  him- 

(Torrey  v.  Railroad  Co.,  147  Mass.  413) ;  self  against  sudden  jerks,  is  guilty  of 

or  as  soon  as  the  station  is  announced  contributory  negligence  when  he  is 

and  while  the  train  is  yet  running  thrown   off.    Jackson  v.  Crilly,  — 

rapidly.    BUtch  v.  Raih-oad  Co.,  76  Colo.  — ,  36  Pac.  Rep.  331. 
wa,  333.    But  a  passenger  has  been 
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said  to  be  wanting  in  prudence  if  he  stand  upon  the  platform 
on  the  outside  of  the  car.  Nor  can  he  be  required  to  encounter 
the  danger  of  going  from  car  to  car  in  order  to  find  a  seat 
when  the  train  is  in  rapid  motion.  The  position  on  the  plat- 
form, it  was  said,  whether  judiciously  or  injudiciously  selected, 
was,  therefore,  as  between  him  and  the  company,  lawful  under 
the  circumstances,  for  it  was  the  fault  of  the  company  that 
he  was  not  provided  with  a  seat.'  In  Quinn  v.  The  Railroad  * 
the  passenger  was  riding  upon  the  platform.  He  paid  his  fare 
to  the  conductor,  who  gave  him  a  biU  in  change,  which  was 
blown  from  their  hands,  and  the  passenger,  in  attempting  to 
catch  it,  fell  from  the  platform  upon  which  he  was  at  the  time 
standing,  and  was  killed  by  the  train.  It  was  held  that  the 
company  was  not  liable,  although  the  cars  were  crowded  and 
the  passenger  could  not  probably  have  found  a  seat  if  he  had 
so  desired.  It  was  thought  by  the  court  that,  if  he  could  not 
have  found  a  seat,  he  should  have  stood  within  the  car  instead 
of  upon  the  platform. 

The  true  rule  seems  to  be,  however,  that  it  is  not  negligence 
jper  se,  but  that  it  is  a  question  for  the  jury,  to  be  determined 
in  view  of  all  the  circumstances  of  the  case.' 
,  So  it,  is  for  the  jury  where  the  passenger  is  riding  upon  the 
platform  in  order  to  better  escape  what  seems  to  him  an  im- 
pending danger,  to  which  the  carrier  has  subjected  him  by 
the  seemingly  perilous  rate  of  speed  at  which  the  train  is  run- 
ning.* 

§  653a.  Same  subject  —  How  in  case  of  street-car. —  The 
rule  of  contributory  negligence  in  riding  upon  the  platform 
is  not  generally  applied  so  strictly  in  the  case  of  a  street-car 
as  in  the  case  of  steam-cars.  Still,  to  ride  on  the  platform  of 
a  street-car  unnecessarily  *  or  in  the  face  of  a  conspicuously 
posted  warning,'  or  of  such  a  warning  and  the  additional 

1  Willis  V.  The  Railroad,  34  N.  Y.  App.  361 ;  Bonner  v.  Glenn,  —  Tex. 
670,  32  Barb.  398;  Colegrove  v.  The    — ,  15  S.  W.  Rep.  ,573. 

Raih-oad,  30  N.  Y.  493.  *  Mitchell  v.  Railroad  Ca,  —  CaL 

2  51  111.  495.  — ,  35  Pac  Rep.  345. 

s  Werle  v.  Railroad  Ca,  98  N.  Y.  SAshbrook  v.  Railway  Ca,  18  Mo. 
650;  Nolan  v.  Railroad  Ca,  87  N.  Y.    App.  290. 

68 ;  Morrison  v.  Railroad  Co.,  56  N.  Y.  '  6  Baltimore,  etc.  R.  Ca  v.  Cason,  — 
367;  Ginna  u  Railroad  Co.,  67  N.  Y.  Md.  — ,  20  Atl.  Rep.  113.  Notice 
596 ;  Gerstle  v.  Railway  Co.,  23  Mo.    that  "  Passengers  are  forbidden  to 
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one  of  the  driver,^  there  being  seats,  or,  as  is  held  in  one  case, 
standing-room  and  straps,^  inside,  is  negligence.  So  it  is  to 
occupy  an  obviously  dangerous  position  on  the  platform,  even 
at  the  driver's  invitation,  there  being  room  inside.' 

But  where  the  car  is  crowded  and  there  is  no  room  inside,* 
and,  by  some  of  the  cases,  when  there  is  roona  inside,'  a  pas- 
senger who  rides  upon  the  platform,  or  the  foot-board "  or 
step'  of  a  street-car  without  objection  or  warning,  with  at 
least  that  tacit  acquiescence  to  be  implied  from  knowing  that 
he  is  there,  and  receiving  his  fare,  is  not  thereby  guilty  of 
negligence  jper  se,  but  the  question  of  his  negligence  is  to  be 
decided  by  the  jury  in  view  of  all  the  circumstances.'  So  it 
is  where  the  passenger  is  standing  on  the  rear  platform  of  a 
street-car  waiting  for  it  to  stop  to  let  him  off  after  having 
signaled  it  to  stop.' 

§  654.  Biding  in  iaggage  or  maihca/r. —  Kiding  in  the  bag- 
gage or  mail-car  of  a  train  certainly  exposes  the  passenger  to 
greater  risk  than  he  would  be  exposed  when  seated  in  a  car 
intended  for  passengers,  and  if  he  should,  while  voluntarily 
and  unnecessarily  riding  in  that  position,  without  the  express 
or  implied  consent  of  the  company,  sustain  an  injury  which 
would  not  have  befallen  him  had  he  been  in  his  appropriate 

get  on  or  oflE  the  car  while  in  motion,  phia  E'y  Co.  v.  Gallagher,  108  Penn. 

or  on  or  oif  the  front  platform,"  is  St.  524. 

not  a  prohibition  to  ride  on  the  plat-  *  Upham  v.  Railway  Co.,  —  Mich, 
form,  and  the  question  of  the  passen-  — ,  48  N.  W.  Rep.  199.  The  plaint- 
ger's  negligence  is  for  the  jiuy.  iff  was  a  passenger  upon  a  street- 
Nolan  V.  Railroad  Co.,  87  N.  Y.  63.  car,   and  got  up  to    give   his   seat 

'Wills  V.  Railroad  Co.,  139  Mass.  to  an  elderly  lady,  and  then,  as  the 

351.  car  was  full,  went  out  on  the  front 

2  Andrews    v.     Railroad     Co.,     3  platform.    While  standing  there  the 

Mackey,  137.  car    ran    off    the    track,    and    the 

*  Downey  v.  Hendrie,  46  Mich,  498.  driver  asked  plaintiff  to  help  lift  it 

*Lehr  v.  Railroad  Co.,  118  N.  Y.  back,  which  he  did.    While  getting 

556.  on  again  the  car  was  suddenly  started, 

5  Burns  v.  Railroad  Co.,  50  Mo.  139 ;  and  plaintiff  was  thrown  off  and  in- 

Maguire  v.  Railroad  Co.,  115  Mass.  jured.    Held,  that  the   question  of 

239 ;  Nolan  v.  Railroad  Co.,  87  N.  Y.  63.  his  negligence  was  for  the  jury,  and 

'  *  City  R'y  Co.  V.  Lee,  50  N.  J.  L.  a  verdict  in  his  favor  was  not  dis- 

435 ;  Geitz  v.  Railroad,  73  Wis.  307 ;  turbed.     Railway  Co.   v.  Green,  56 

Topeka  R'y  Co.  v.  Higgs,  38  Kan.  375.  Md.  84. 

'Germantown,  etc.  R'y  Co.  v.  Wal-  » Fleck  v.  Railway  Co.,  134  Mass. 

ling,  97  Penn.  St  55;  We^t  Philadel-  480. 

775 


§.65i.] 


THE   LAW   OF   CAEBIEES. 


place,  there  is  no  doubt  that  the  company  would  be  exonerated 
from  aU  liability  to  him.^  But  the  fact  that  he  is  thus'  riding 
in  the  baggage-car  will  not  defeat  his  right  to  recover  for  an 
injury  to  which  his  position  in  no  manner  contributed,^  nor  will 
it  where  he  is  so  riding,  under  circumstances  not  obviously 
dangerous,  by  the  express  or  implied  permission  of  the  carrier 
or  his  agents.'   Even  when  the  riding  in  such  car  is  against  the 


1  Pennsylvania  Co.  v.  Langdon,  92 
Penn.  St.  31 ;  Houston,  etc.  R.  Co.  v. 
Clemmons,  55  Tex.  88;  New  York, 
etc  E,  Co.  V.  Ball,  —  N.  J.  — ,  31  Atl. 
Eep.  1052.  It  is,  no  excuse  in  such  a 
case  that  the  conductor  ought  to 
have  discovered  him  and  ordered 
him  out  Kentucky  Cent  R  Co.  v. 
Thomas,  75  Ky.  160.  Riding  in  the 
"show-car"  or  baggage-car  of  a 
traveling  show  company  after  warn- 
ing by  the  conductor  is  negligence. 
Blake  v.  Railway  Co.,  78  Iowa,  57. 

2  Webster  v.  Eaih-oad  Co.,  115  N.  Y. 
113. 

Where  a  passenger  riding  in  the 
smoking  compartment,  seeing  a  col- 
lision inevitable,  went  into  the  bag- 
gage-car in  order  to  be  prepared  to 
jump,  and  did  jump  before  the  trains 
collided,  it  was  held  that  the  question 
of  his  negligence  was  for  the  jury. 
Cody  V.  Railroad  Co.,  151  Mass.  462. 

» Carroll  v.  Railroad  Co.,  1  Duer, 
571. 

In  Baltimore,  etc.  R.  Co.  v.  State,  73 
Md.  36,  a  postal  clerk,  while  off  duty 
and  on  his  way  home,  and  being  en- 
titled to  ride  on  f  he  train,  voluntarily 
left  the  smoking-car,  in  which  he  had 
been  riding,  and  went  to  ride  in  the 
postal-car.  It  was  the  custom  to  al- 
low such  clerks,  under  like  circum- 
stances, to  ride  either  in  the  postal-car 
or  the  passenger-cars.  While  so  riding 
he  was  killed  by  defendant's  negli- 
gence, though  no  one  in  the  smoking- 
car  was  injured.  Said  the  court :  "  It 
may  be  that  the  location  of  the 
postal-car    was,   by ,  reason    of  its 


greater  proximity  to  the  engine,  a 
place  of  greater  danger  than  the 
smoking-car  or  other  passenger- 
cars.  Still  it  was  a  car  for  the  occu- 
pancy of  passengers  who  were  en- 
titled to  ride  as  such,  because  of  their 
official  position  or  connection  with 
the  postoffice  department  of  the  gov- 
ernment, or  who  paid  their  fare  and 
was  (sic)  connected  with  that  depart- 
ment There  was  no  rule  of  the  com- 
pany forbidding  the  deceased  to  enter 
that  car  and  occupy  the  same,  if  he 
was  not  in  actual  servica  It  was  his 
habit  to  occupy  it  when  he  was  re- 
turning from  duty  whenever  he 
chose,  and  the  conductor,  who  is  con- 
ceded to  be  a  general  agent  of  the 
company,  not  only  made  no  objec- 
tion, but  permitted  him  from  time  to 
time  to  do  so.  There  are  cases,  no 
doubt,  where  the  invitation  or  per- 
mission of  the  conductor  would  not 
protect  a  mac  in  running  a  risk 
which  was  so  obviously  dangerous 
that  a  prudent  man  would  not  think 
of  incurring  it  Patterson's  Railway 
Accident  Law,  sec;  376,  and  cases 
cited.  To  justify  a  court  in  saying 
that  conduct  is  per  se  contributory 
negligence,  the  case  must  present 
some  such  feature  of  recklessness  as 
would  leave  no  opportunity  for  dif- 
ference of  opinion  as  to  its  impru- 
dence in  the  minds  of  ordinarily  pru- 
dent men.  Baltimore,  etc.  E.  Co.  y. 
Kane,  69  Md.  31 ;  Cumberland  Valley 
R.  Co.  V.  Maugans,  61  Md.  61 ;  Balti- 
more, etc.  R.  Co.  V.  Fitzpatrick,  35 
Md.  46 ;  Baltimoi-e,  etc.  R.  Co.  v.  State, 
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rules  of  the  company,  of  which  the  passenger  is  informed,  if 
he  is  in  it  with  the  knowledge  of  the  conductor,  and  without 
any  attempt  on  his  part  to  enforce  the  rule  by  removing  the 
passenger,  his  presence  there  would  not  be  such  negligence  as 
would  exonerate  the  company  from  the  consequence  of  its 
negligence  or  want  of  care.^  And  where  the  passenger  was 
one  who,  in  performing  service  for  the  company  as  a  mechanic, 
made  frequent  trips  upon  the  road  in  going  to  and  returning 
from  his  work,  and  was  in  the  habit  of  voluntarily  selecting 
the  baggage-car  as  the  most  appropriate  place  for  him,  with 
the  knowledge  of  and  without  any  objection  by  the  conductor, 
it  was  held  that  he  rode  in  it  by  the  permission  of  the  com- 
pany, and  could  not  be  charged  with  contributory  negligence 
in  doing  so.^ 

§  654«.  Biding  on  stoch-car. —  So  a  person  who  rides  in  a 
stock-oar  in  pursuance  of  a  contract  with  the  carrier's  agent 
that  he  shall  do  so  to  care  for  the  stock,  and  with  the 'knowl- 
edge and  assent  of  the  conductor,  is  not  guilty  of  such  contrib- 
utory negligence  as  will  defeat  his  recovery,  such  a  car  not 


54  Md.  655.  Here  the  deceased  was 
doing  what  he  was  actually  required 
to  do  for  the  larger  part  of  his  time 
on  the  cars,  and  was  permitted  to  do 
the  rest  of  his  time  when  on  the  cars. 
It  was  provided  for  his  occupancy 
when  on  duty  as  postal  clerk,  and  his 
not  being  on  duty  did  not  make  the 
car  more  dangerous  to  him.  His  act 
therefore  in  no  way  contributed  to 
the  result  which  happened.  A  case 
precisely  like  it,  being  the  case  of  a 
postal  clerk  not  on  duty  and  in  the 
postal-car,  and  injured  while  there  by 
the  gross  negligence  of  the  com- 
pany's agents,  is  found  in  CarroU  v. 
Eaihoad  Co.,  1  Duer,  578  (mpra). 
The  plaintifE  in  that  case  was  in  the 
postal-car  by  the  permission  of  the 
conductor,  and  was  allowed  to  re- 
cover damages.  The  same  principles 
were  given  effect  in  O'Donnell  v. 
Railroad  Co.,  59  Penn.  St.  239,  and  in 
Creed  v.  RaUroad  Co.,  86  Penn.  St 


139.  In  the  last  case  the  court  says 
no  legal  presumption  of  negligence 
can  arise  from  the  fact  that  the  pas- 
senger was  in  a  car  not  intended  for 
passengers.  In  Pennsylvania  R.  Co. 
V.  Langdon,  92  Penn.  St  27  (supra), 
there  was  an  emphatic  rule  of  the 
company,  forbidding  a  passenger  to 
ride  in  a  baggage-car,  which  was 
controlling." 

See,  also.  Gulf,  etc.  R'y  Ca  v.  Wil- 
son, —  Tex.  — ,  15  S.  W.  Rep.  280; 
McGofEn  V.  Railway  Co.,  —  Mo. : — , 
15  S.  W.  Rep.  76,  distinguishing  Rail- 
road Co.  V.  Price,  96  Penn.  St  256, 
and  Price  v.  Railroad  Co.,  113  U.  S. 
318. 

1  Jacobus  V.  The  Railway,  20  Minn. 
135;  Washburn  v.  The  Railroad,  3 
Head,  638 ;  Carroll  v.  The  Railroad,  1 
Duer,  571 ;  Philadelphia,  etc.  E.  R  t;. 
Derby,  14  How.  468. 

2  O'Donnell  v.  The  Raikoad,  59 
Penn.  St  339. 
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being  so  obviously  a  dangerous  place  that  an  ordinarily  pru- 
dent man  would  not  have  ridden  there.' 

§  6545.  Biding  on  hand-car. —  So,  though  a  railroad  com- 
pany does  not  carry  passengers  upon  hand-cars,  yet  where  a 
person,  ignorant  of  any  limitation  upon  the  train-master's  au- 
thority, is  invited  to  ride  on  one  by  the  train-master  of  the 
road,  for  the  purpose  of  accomplishing  an  object  in  which  the 
company  is  interested,  as  to  hold  an  inquest  upon  a  dead  body 
found  upon  the  track,  and  does  so,  such  person  is  lawfully  on 
the  car,  and  the  company  is  bound  to  exercise  at  least  ordi- 
nary care  for  his  safety.^ 

§  654c.  Interfering  with  management  of  vehicles. —  The  pas- 
senger has  ordinarily  no  right  and  is  not  bound  to  interfere 
with  the  management  of  the  carrier's  vehicle  or  his  conduct  of 
the  journey.  He  may  ordinarily  trust  to  the  carrier's  perform- 
ance of  his  duty  of  safe  transportation,  without  regard  to  sug- 
gestions or  advice  from  the  passenger.  Thus  it  has  been  held 
that  the  passenger  is  not  chargeable  with  contributory  negli- 
gence because  he  failed  to  warn  the  engineer  of  an  impending 
coUision ; '  nor  does  it  excuse  the  carrier  that  the  driver  of  a 
road-vehicle  drove  out  of  the  i-oad  in  the  dark  because  the 
passenger  suggested  that  he  was  getting  out  of  the  track.* 

§  654:d.  Using  platforms  known  to  have  ieen  previously  out 
of  repai/r.—  So  the  passenger  has  ordinarily  the  right  to  rely 
upon  the  performance  by  the  carrier  of  his  duty  to  furnish 
reasonably  safe  platforms  and  other  stational  facilities,  and 
though  he  may  have  known  that  the  platform  was  previously 
out  of  repair  he  may  rely  upon  the  performance  by  the  carrier 
of  his  duty  to  repair  it,  and  he  will  not  be  guilty  of  contribu- 
tory negligence  in  using  it,  unless  there  has  not  been  time 
enough  to  repair  it  and  it  is  obviously  dangerous.* 

iLawson  v.  Railroad  Co.,  64  Wis.  Ind  415.    Said  the  court;  "Eailway 

447;  Florida,  etc.  R  Co.  u  Webster,  companies  are  common  carriere;  they 

35  Fla  394.    That  such  a  person  is  a  owe  a  duty  to  the  public,  and  the 

passenger,  see  ante,  §  5556.  pubhc  has  a  right  to  rely  upon  its 

2  International,    etc.    R'y    Co.    v.  performance.    The  fact  that  a  pereon 
Prince,  77  Tex.  560.  may  have  seen  a  platform  out  of  re- 

3  Grand  Rapids,  etc.  R.U.V.  Ellison,  pair  at  one  time  does  not  bind  him 
117  Ind.  234.  to  carry  such  defect  in  mind  upon 

*  Anderson  v.  Scholey,  114  Ind.  563.    all  future  occasions  when  approach- 
s  Pennsylvania  Ca  v,  Maiion,  133    ing  or  leaving  a  train  at  that  point 
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§  655  Exposwre  of  person  —  Passenger  projecting  his  limbs 
from  car  window. —  So  if  a  passenger  incautiously  or  impru- 
dently project  his  limbs  from  the  windows  of  the  car,  and  in 
consequence  sustains  an  injury,  he  cannot  make  the  company 
liable  to  him  for  it.  In  the  case  of  Laing  v.  Colder,'  the  arm 
of  the  passenger  was  broken  whilst  he  was  traveling  in  a  rail- 
road car.  The  accident  occurred  while  the  train  was  passing 
over  a  bridge  which  was  so  narrow  that  the  plaintiffs  hand, 
lying  outside  of  the  car  window,  was  caught  by  the  bridge, 
and  his  arm  was  broken.  The  question  for  the  jury,  as  said, 
was,  whether  the  hurt  suffered  was  ascribable  to  the  negligence 
of  the  defendant's  agents,  or  to  the  laches  of  the  plaintiff  him- 
self; and  this  was  considered  as  depending  upon  the  inquiry 
whether  warning  had  been  given  to  plaintiff  of  the  danger  by 
the  agents  of  the  company.  It  was  thus  virtually  conceded 
that  merely  suffering  his  hand  to  protrude  from  the  window 
was  not  necessarily  negligence  on  the  part  of  the  plaintififj 
But  in  the  subsequent  case  in  the  same  court,  of  The  Pitts- 
burg, etc.  E.  E.  V.  McClurg,^  where  an  injury  had  been  sus- 
tained by  a  passenger  from  a  similar  cause,  it  was  held  that 

The  platform  is  in  constant  use  by  stands  in  the  position  of  saying  to 

the  employees  of  the  company.   They  the  public,    'our  platforpi  is   ^afe, 

are  bound  to  take  notice  of  its  condi-  and  though  it  is  not  in  such  repair 

tlon.    The  presumption  is,  not  that  as  the  company  is  required  to  keep 

such  defect  will  be  allowed  to  re-  it,  yet  it  is  in  common  use  by  the 

main,  but  that  the  company  wiU  dis-  public,'  and  being  so  held  out  by  the 

charge  its  duty  to  the  public  and  company,  and  used  by  the  pubUc; 

repair  the  defect    If  the  defect  were  the  appellee  was  not  bound  to  aban- 

such  as  would  naturally  suggest  to  don  its  use  and  seek  some  other  way 

one  of  common  understanding  that  of  entering  and  leaving  the  cars ; 

it  was  dangerous,  and  place  one  in  and  if,  in  using  it,  as  he  is  invited  to 

peril  to  pass  over  it  to  and  from  a  do   by  the   company,  he   exercises 

train,  and  with  such  knowledge  one  proper  care  proportioned  to  the  ap- 

voluntarily  steps  upon  it,  or  having  parent  condition  of  the  platform  in 

knowledge   of  such   defect   within  leaving  the  train,  and  is  injured  by 

such  a  short  space  of  time  previous  reason  of  the  defects,  we  do  not  think 

that  the  company  could  not  reason-  it  can  be  said  that  he  is  guilty  of 

ably  be  expected  to  have  repaired  it,  contributory  neghgence,  and  cannot 

under  such  circumstances  one  may  recover  for  the  injury  sustained  by 

be  regarded  as  not  having  used  ordi-  reason  of  the  negligence  of  the  com- 

nary  care,  and  having  recklessly  en-  pany." 
tared  upon  it  at  his  own  risk ;  but  wp       18  Penn.  St  479. 
have  no  such  case  as  that  under  con-       2  56  Penn.  St  394 
sideration.     The  railroad  company 
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the  thoughtless  or  imprudent  protrusion  of  the  elbow  from 
the  window  of  the  car  was  negligence  m  se,  which  would  ex- 
empt the  company  from  all  liability,  although  the  hurt  was 
produced  by  the  passenger's  arm  coming  in  contact  with  a 
car  standing  on  a  switch  on  defendant's  road.  "  A  passenger 
on  entering  a  railroad  car,"  said  Thompson,  C.  J.,  "  is  to  be 
presumed  to  know  the  use  of  a  seat  and  the  use  of  a  window; 
that  the  former  is  to  sit  in  and  the  latter  is  to  admit  light  and 
air.  Each  has  its  separate  use.  The  seat  he  may  occupy  in 
any  way  most  comfortable  to  himself.  The  window  he  has  a 
dght  to  enjoy,  but  not  to  occupy.  Its  use  is  for  the  benefit 
of  all,  not  for  the  comfort  alone  of  him  who  has  by  accident 
got  nearest  to  it.  If,  therefore,  he  sit  with  his  elbow  in  it,  he 
does  so  without  authority ;  and  if  he  allow  it  to  protrude  out, 
and  is  injured,  is  this  due  care  on  his  part?  He  was  not  put 
there  by  the  carrier,  nor  invited  to  go  there,  nor  misled  in  re- 
gard to  the  fact  that  it  is  not  a  part  of  his  seat,  nor  that  its 
purposes  were  not  exclusively  to  admit  light  and  air  for  the 
benefit  of  all.  His  position  is,  therefore,  without  authority. 
His  negligence  consists  in  putting  his  Umbs  where  they  ought 
not  to  be,  and  liable  to  be  broken  without  his  ability  to  know 
whether  there  is  danger  or  not  approaching.  In  a  case,  there- 
fore, where  the  injury  stands  confessed,  or  is  proved  to  have 
resulted  from  the  position  voluntarily  or  thoughtlessly  taken 
in  a  window,  by  contract  with  outside  obstacles  or  forces,  it 
cannot  be  otherwise  characterized  than  as  negligence,  and  so 
to  be  pronounced  by  the  court." 

§656.  Savm  subject — Such  protrusion  held  negligence. — 
And  in  Todd  v.  The  Eailroad,'  where  the  action  was  against 
a  railway  company  to  recover  damages  for  a  personal  injury, 
caused  by  the  swinging  of  an  unfastened  door  of  another  car, 
standing  upon  a  track  parallel  to  that  over  which  the  passen- 
ger was  passing,  against  the  elbow  of  the  passenger,  extended 
through  an  open  window,  it  was  held  that  there  was  no  lia- 
bility upon  the  part  of  the  company.  "  Looking  at  the  mode 
in  which  railroads  are  constructed,"  said  the  court,  "with 
posts  and  barriers,  which  are  placed  very  near  to  the  track  on 
which  the  cars  are  to  pass,  the  rapid  rate  at  which  trains  move, 

iSAUen,  18,7id.207. 
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the  manner  in  which  cars  are  made,  with  seats  to  accommo- 
date passengers  so  as  to  avoid  any  exposure  of  the  body  or 
limbs  to  outw:ard  objects  in  passing,  we  can  see  no  ground  on 
which  it  can  be  contended  that  a  person  traveling  on  a  rail- 
road is  exercising  reasonable  care  in  placing  his  arm  in  such 
a  position  that  it  protrudes  from  a  window  and  may  come  in 
contact  with  external  obstructions."  It  was  therefore  held 
that  if  the  passenger's  elbow  extended  through  the  open  win- 
dow beyond  the  place  where  the  sash  would  have  been  if  the 
window  had  been  shut,  it  was  the  duty  of  the  court  to  rule 
that  it  was  such  carelessness  as  to  prevent  a  recovery  of  dam- 
ages by  him.  And  the  rule  thus  laid  down  has  been  followed 
in  a  number  of  cases,  where  the  actions  were  by  passengers 
against  railroad  companies  for  damages  for  injuries  sustained 
in  this  manner.' 

§  657.  8arm  subject —  Extent  of  protrusion  held  immaterial 
in  some  cases. —  According  to  this  view  of  the  subject,  the  pro- 
trusion of  the  limbs  of  the  passenger,  even  to  the  minutest 
distance,  out  of  the  windows  of  the  car,  will  be  regarded  as 
necessarily  and  under  all  circumstances  such  contributory  neg- 
ligence on  the  part  of  the  passenger  as  will  deprive  him  of  all 
right  to  claim  compensation  from  the  carrier  for  injuries  which 
may  be  occasioned  thereby,  however  incautious  the  latter  may 
have  been  in  not  providing  against  the  occurrence  of  such  ac- 
cidents. A  different  opinion  was,  however,  entertained  by 
Gibson,  J.,  who,  in  the  case  of  The  New  Jersey  Eailroad  v. 
Kennard,^  instructed  the  jury  at  the  nisijprius  trial  that  where 

1  Louisville,  etc.  E.  R.  u  Sickings,  5  per  se,  and  to  be  so  declared  by  the 
Bush,  1;  Indianapolis,  etc.  R  R  w  courts  as  a  matter  of  law,  for  a  pas- 
Eutherf ord,  29  Ind.  82 ;  Pittsburg,  senger  on  a  steam  railway  to  pro- 
etc.  R  E. «.  McClurg,  supra;  Pitts-  trude  his  arm,  hand  and  elbow 
burg,  etc.  R  R  u.  Andrews,  89  Md.  through  the  window  of  a  car,  while 
339 ;  Favre  v.  Eailroad  Co.,  —  Ky.  in  motion,  and  beyond  the  outer  edge 
— ,  16  S.  W.  Eep.  370.  And  see  of  the  window  or  outer  surface  of 
Holbrook  v.  The  Eailroad,  12  N.  Y.  the  car ;  and  that  a  recovery  cannot 
236.  be  had  for  any  injury  which  but  for 

2  21  Penn.  St.  203.  such    negligence   would   not   hav« 
In  Georgia,  etc.  E'y  Co.  v.  Under-    been  sustained.  Dun  v.  Eailroad  Co., 

wood,  —  Ala.  — ^,8  S.  Eep.  116,  78  Va.  645,  16  Amer.  &  Eng.  R  Cas. 
McClellan,  J.,  in  speaking  of  this  363;  Eaihroad  Co.  v.  McClurg,  56 
question  says:  "The  following  au-  Pa.  St  294;  Morel  v.  Insurance  Co., 
thorities  hold  that  it  is  negligence    4  Bush,  586;  Eaihroad  Co.  v.  Sick- 
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the  passenger  was  injured  by  having  his  arm,  which  was  pro- 
jecting outside  of  the  window,  broken  by  coming  in  contact 
with  the  post  of  a  bridge,  the  company  was  liable  for  the 
injury.     It  was  proven  that  no  such  injury  had  ever  occurred 

ings,  5  Bush,  1 ;  Barton  v.  Eailroad 
Co.,  53  Mo.  253;  Railroad  Co.  v. 
Rutherford,  29  Ind.  83 ;  Railroad  Co. 
V.  Andrews,  39  Md.  839;  Todd  v. 
Railroad  Co.,  3  AJlen,  18,  7  Allen, 
307;  Holbrook  v.  Railroad  Co.,  13 
N.  Y.  336,  244.  Against  this  array  of 
adjudged  cases,,  and  to  the  converse 
of.  the  proposition  stated,  there  is  be- 
lieved to  be  in  reality  but  one  author- 
ity. That  is  the  case  of  Spencer  v. 
Raiboad  Co.,  17  Wis.  487,  which 
takes  the  position,  and  supports  it 
with  vigor,  that  is  not  negligence 
pe^  se  for  a  passenger  to  project  his 
arm  out  of  the  window  of  the  car  in 
which  he  is  riding.  Another  case 
frequently  cited  and  relied  on  to  sup- 
port this  view  is  that  of  Railroad  Co. 
V.  Pondrom,  51  111.  333.  The  conclu- 
sion in  that  case,  however,  was  rested 
on  the  doctrine  of  comparative  neg- 
ligence, a  doctrine  wliich,  if  not  pe- 
culiar to  Ulinois,  certainly  is  not 
recognized  ift  our  jurisprudence,  and 
while  the  protrusion  of  the  pas- 
senger's arm  from  the  window  of  a 
moving  car  was  admitted  to  be  neg- 
Ugenoe,  the  judgment  was  allowed  to 
stand  because  plaintiff's  negligence 
was  held  to  be  less  than  that  of  the 
defendant.  In  the  case  of  Quinn  v. 
Railroad  Co.,  7  S.  E.  Rep.  614,  the 
ruling  of  the  supreme  court  of  South 
Carolina,  that  the  inquiry  of  negli- 
gence vel  non  in  projecting  the  arm 
from  the  car  window  was  for  the 
jury,  proceeded,  it  seems,  from  a 
consti-uction  of  the  constitution  of 
that  state  under  which,  and  not  from 
a  consideration  of  general  principles 
of  law,  the  court  felt  impelled  to 
submit  the  whole  question  of  con- 
tributory negligence  to  the  jury.    A 


like  conclusion  was  reached  in 
Louisiana  with  respect  to  a  passen- 
ger on  a  street  railway.  Summers  v. 
Railroad  Co.,  34  La.  Ann.  139.  But 
as  Mr.  Bishop  observes:  'Steam- 
power  is  more  difficult  of  control 
than  horse-power ;  so  the  same  negli- 
gent act  of  the  passenger,  such  as 
voluntarily  and  unnecessarily  riding 
on  the  platform  of  the  car,  is  re- 
garded as  somewhat  more  recrimina- 
tory in  the  former  than  in  the  latter.' 
Bish.  Non-cont  Law,  §  1116.  And 
the  whole  doctrine  of  this  case,  as 
also  the  Wisconsin  case,  supra,  is  re- 
pudiated by  Mr.  Wood  in  the  follow- 
ing language :  '  But  the  line  of  rea- 
soning adopted  in  this  case  fails  to 
convince  us  that  the  doctrine  held 
is  either  just  or  proper.  Any  person 
possessed  of  sufficient  intelligence  to 
ride  upon  a  street-car  must  know 
that  the  vehicle  in  which  he  is  rid- 
ing cannot  turn  from  the  rails  upon 
which  it  runs,  and  is  constantly  pass- 
ing other  vehicles  which  are  liable 
to  pass  very  near  to  it,  so  as  to  ren- 
der it  unsafe,  except  with  the  utmost 
watchfulneps  on  his  part,  to  allow 
any  portion  of  his  body  to  protrude 
beyond  the  outer  surface  of  tlie  car ; 
and  it  makes  no  difference  in  this  re- 
spect that  one  source  of  danger  is 
the  company's  own  car  passing  upon 
other  rails  laid  in  the  street  .  .  . 
To  say  that  a  passenger  may  be 
stupidly  negligent,  and  expose  his 
person  to  danger  upon  this  class  of 
vehicles,  and  the  company  made  lia- 
ble for  the  consequences  of  his  neg- 
ligence, is  the  assertion  of  a  rule 
which  has  no  foundation  in  reason, 
and  but  litiile  in  authority;  and  it 
seems  to  us  that  the  rule  generally 
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from  the  same  cause  before,  though  the  cars  had  sometimes 
struck  against  the  post ;  and  the  material  question  was  con- 
sidered to  be  whether  the  defendants  were  obliged  so  to  con- 
struct their  cars  with  slats,  bars,  or  other  barricades  at  the 

adopted,  that  such  acts  upon  the  part 
of  a  passenger  either  upon  a  street  or 
steam  car  are  pWma/acie  neghgent, 
is  the  correct  one.'  3  Wood,  R'y 
Law,  1107,  1108. 

"The  doctrine  of  the  authorities 
cited  first  above  is  similarly  approved 
by  other  text-writers  of  recognized 
accuracy  and  learning.  Thus,  it  is 
said  in  3  Shear.  &  R.  Neg.  §  519, 
that '  it  is  deemed  contributory  negli- 
gence, within  the  rule,  for  a  passen- 
ger to  do  any  voluntary  act  which 
mmecessarily  exposes  him  to  risk  of 
such  injuries  as  a  traveler  is  liable  to. 
A  passenger  cannot,  therefore,  re- 
cover (as  a  general  rule)  for  an  injury 
to  his  arm  or  head,  while  improperly 
projecting  out  of  a  window  of  a 
railroad  car  or  stage.'  And  Mr. 
Beach  states  the  doctrine  as  formu- 
lated in  EaOroad  Co.  v.  McCIurg, 
mpra,  to  the  effect  that,  as  a '  general 
rule,  a  passenger  who  puts  his  head 
or  elbow  or  any  other  part  of  bis 
body  out  of  the  window  of  the  car  in 
which  he  is  riding,  has  no  cause  of 
action  against  the  railroad  'company 
for  any  Injury  that  he  may  sustain 
on  that  account,  from  contact  with 
outside  obstacles  or  forces.  If  any 
part  of  the  passenger's  body  extends 
thi'ough  the  open  window,  beyond 
the  place  where  the  sash  would  be 
when  the  window  is  shut,  it  is  suffi- 
cient to  prevept  a  recovery  of  dam- 
ages by  him;'  and  with  respect  to 
the  contrary  position  taken  by  the 
supreme  court  of  Wisconsin,  he  ob- 
serves:'  A  consideration  of  the  cases 
to  be  cited  in  support  of  this  view 
will  show  that  there  ,is  but  a  slight 
basis  for  it,  and  that  the  weight  of 
authority  is  decidedly  against  any 


such  position.'  Beach,  Contrib.  Neg. 
104,  160,  167.  Bishop  recognizes  the 
same  doctrine  (Bish.  Non-cont.  Law, 
§  1107) ;  and  Mr.  Wharton,  while  ex- 
pressing the  same  doubts  as  to  the  cor- 
rectness of  the  rule  to  the  extent  it  has 
gone,  yet  in  effect  admits  that  it  has 
the  support  of  the  weight  of  author- 
ity. Whart.  Neg.  §  361.  This  ques- 
tion is  an  open  one  in  Alabama.  We 
are,  however,  satisfied  with  the  rule 
as  formulated  and  supported  by  the 
great  number  of  adjudged  cases,  and 
the  texts  to  which  we  have  referred. 
The  reasons  upon  which  they  base 
the  doctrine  appear  to  be  eminently 
sound.  Windows  are  not  provided 
in  cars  that  passengers  may  project 
themselves  through  or  out  of  them, 
but  for  the  admission  of  light  and 
air.  They  are  not  intended  for  occu- 
pation, but  for  use  and  erijoymeiit 
without  occupation.  No  possible  ne- 
cessity of  the  passenger  can  be  sub- 
served by  the  protrusion  of  bis  person 
through  them.  Neither  his  conven- 
ience nor  comfort  require  that  he 
should  do  so.  It  may  be,  doubtless 
is,  true  that  men  of  ordinary  pru- 
dence and  care  habitually  lean  upon 
or  rest  their  arms  upon  the  sills  of 
windows  by  which  they  ride.  But 
this  is  a  very  different  thing  from 
protrusion  beyond  the  outer  edge  of 
the  sills  and  beyond  the  surface  of 
the  car.  We  cannot  concur  in  the 
assumption  of  the  Wisconsin  court 
that  prudent  men  are  habitually 
given  to  thus  projecting  themselves 
from  the  windows  of  moving  trains.^ 
Judge  Thompson,  who  evinces  an  in- 
clination to  agree  with  that  court, 
fails  to  iiidorse  this  assumption  as  to 
the  habits  of  prudent  men,  which  is 
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windows  as  to  prevent  passengers  from  putting  out  their  arms, 
and  whether  the  defendants  were  not  liable  in  consequence  of 
having  failed  to  do  so.  "  A  carrier  of  passengers,"  said  the 
court,  "  is  bound  to  omit  no  precaution  that  may  conduce  to 
their  safety.  He  is  bound  to  guard  beforehand  against  every 
apparent  danger  that  may  beset  them.  The  dangers  incident 
to  traveling  in  railway  cars  are  few  in  comparison  with  those 
incident  to  other  modes  of  travel ;  but  among  the  most  prom- 
inent of  them  is  the  risk  of  injury  to  limbs  stuck  out  of  the 
windows,  where~the  cars  are  not  constructed  so  as  to  prevent 
it.  Any  one  who  has  traveled  by  railway  must  have  observed 
that  even  the  most  careful  passengers  forget  the  risk  and  un- 
consciously suffer  their  elbows  to  slip  out  beyond  the  window 
sill.  .  .  .  ^  Nor  are  all  the  duties  of  the  carrier  to  his  pas- 
senger performed  when  the  conductor  puts  him  into  the  car 
and  leaves  him  to  shift  for  himself.  He  is  bound  to  guard 
him  from  every  danger  which  extreme  vigilance  can  prevent. 
The  passenger  has  put  his  life  into  his  hands,  and  the  carrier 
is  bound  to  defend  it  as  his  own.  In  the  present  case,  it  would 
seem  that  every  precaution  was  neglected,  inasmuch  as  there 
was  neither  a  properly  constructed  car,  nor  a  verbal  warning 
of  danger,  nor  even  the  miserable  and  insufficient  substitute, 
a  written  caution."  And  upon  appeal  this  charge  was  ap- 
proved ;  but  it  was  said  that  the  language  of  the  learned  judge 
who  presided  at  the  trial  seemed  too  broad  as  a  general  prin- 
ciple, when  he  said  that  no  car  is  good  if  the  windows  are  not 
so  constructed  as  to  prevent  passengers  from  putting  their 

the  keystone  to  the  position  an-  but  we  cannot  conceive  that  the  lat- 
nounced  by  it.  He  says :  '  It  is  per-  ter  is  an  act  of  which  a  man  of  rea- 
haps  not  too  strong  a  statement  that  sonable  care  and  prudence  would 
no  person  ever  ti-aveled  on  a  railroad  ever  voluntarily  do,  much  less  that  it 
train  without  at  some  time  resting  is  the  habit  of  such  men  to  so  act 
his  arm  on  the  window  sill,  at  least,  The  former,  under  ordinary  circum- 
if  not  permitting  it  to  protrude  stances,  is  not  negligence ;  the  latter, 
slightly.  Conduct  which  is  univei-sal  according  to  the  overwhelming  pre- 
is  necessarily  that  of  persons  reason-  ponderance  of  authority,  based  on 
ably  prudent'  Thomp.  Carr.  258.  sound  reason,  as  we  conceive,  stand- 
But  the  conduct  which  is  assumed  ing  by  itself,  is  always  negligence 
by  him  to  be  universal  is  that  of  test-  per  se  which  will  defeat  a  recovery 
ing  the  arm  on  the  sill,  not  permitting  for  any  injury  to  which  it  prosd- 
it  to  protrude,  even  slightly,  beyond,  mately  contributed." 
The  former,  prudent  men  may  do; 
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limbs  througli  them,  but  that  in  its  application  to  a  road 
which  in  some  places  is  so  narrow  as  to  endanger  projecting 
limbs,  the  instruction  was  proper. 

§658.  Same  subject — The  contrary  view. —  This  case  was 
expressly  disapproved  by  the  same  court  in  the  case  previously 
cited,  and  is  opposed  by  the  other  cases  referred  to  previously 
as  holding  that  such  imprudence  is  jper  se  necessarily  such  as 
to  preclude  a  recovery  for  an  injury  caused  in  this  manner  to 
the  passenger.  But  the  same  course  of  reasoning  led  the  court, 
in  the  case  of  Spencer  v.  The  Eailroad,i  to  the  same  conclusion 
to  which  the  Pennsylvania  judges  had  come  in  Kennard's 
case,  and  the  decision  in  Todd  v.  The  Railroad  ^  was  said  to  be 
contrary  to  the  weight  of  authority,  and  unsound  in  principle. 
"  For,  as  already  observed,"  said  Cole,  J.,  "  it  seems  to  us  al- 
most absurd  to  say,  in  every  case,  that  a  party  who  exposes 
his  arm  in  the  least  degree  outside  of  the  car  window  is  wanting 
in  proper  care  and  attention,  and  that  this  is  a  presumption  of 
law  which  is  to  control  the  judgment  of  the  court  and  jury, 
regardless  of  other  facts  and  circumstances ; "  and  this  is  held 
to  be  the  sounder  view,  and  more  in  harmony  with  the  anal- 
ogies of  the  law,  and  the  case  of  Kennard  to  be  the  better  con- 
sidered, and  entitled  to  more  weight,  by  the  supreme  court  of 
lUinois.' 

§  65805.  Same  subject  —  How  in  case  of  street-cars  and  stage- 
coaches.—  The  stricter  rule  applicable  to  steam-cars  has  been 
held  not  applicable  to  street-oars  *  and  stage-coaches.  Thus 
it  is  said  not  to  be  contributory  negligence  as  a  matter  of 
law  in  a  passenger  to  project  his  elbow  a  few  inches  from  the 
window  of  a  street-car  *  or  a  stage-coach."  A  fortiori  it  is  not 
where  his  elbow  is  resting  on  the  window  sill  of  a  street-car 
wholly  within  the  car,  but  is  thrown  beyond  by  a  jolt  of 
the  car.'    "Whether  it  is  %o  or  not,  in  either  case,  is  a  proper 

'17  Wis.  487.  Ann.  139.    But  see  Georgia,  etc.  E'y 

Co.  V.  Underwood,  cited  in  note  to 


2 

s  Chicago,  etc  E.  E.  v.  Pondrom,    §657. 
^1  ni.  333.  6  Sanderson  v.  Frazier,  8  Colo.  79. 

*  Miller  u  Eailroad  Co.,  5  Mo.  App.        ''  Germantown  E'y  Co.  v.  Brophy, 
471 ;  Seigel  u  Eisen,  41  CaL  109.  105  Penn.  St  38. 

'Dummei-s  u  Railroad  Co.,  34  La. 
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question  for  the  jury.'    But  to  sit  on  the  platform  of  a  street- 
car with  the  knees  projecting  is  contributory  negligence.^ 

§  659.  Same  subject  —  The  true  view. —  The  cases  which 
adopt  the  rule  that  an  injury  sustained  by  the  passenger  by 
using  the  window  of  a  car  in  which  he  was  riding  as  a  rest- 
ing place  for  his  arm,  and  suffering  it  to  project  beyond  the 
plane  of  the  side  of  the  car,  is  not  the  fault  of  the  carrier, 
seem  to  lose  sight  of  that  rule  of  extraordinary  diligence  re- 
quired of  him  to  secure  his  passenger  against  harm.  IJn- 
questionably,  so  far  as  others  are  concerned,  the  railway  com- 
pany may  construct  and  manage  its  road  and  its  trains  as  it 
pleases,  except  upon  public  thoroughfares  and  at  the  crossings 
of  public  highways,  and  no  one  who  is  a  mere  stranger  can 
complain  that  he  has  sustained  injury  by  its  neglect  to  pro- 
vide safeguards  against  probable  danger.  But  its  duty  to  the 
passenger  is  a  wholly  different  thing.  It  is  bound  to  make 
reasonable  provision  for  his  comfort,  and  at  the  same  time 
exercise  the  greatest  diligence  for  his  safety.  The  carrier 
must  not  only  shield  him  from  danger  when  it  is  upon  him, 
as  far  as  it  can  be  done,  but  it  must  anticipate  it,  if  possible, 
and  warn  him  of  its  approach.  It  is  true  that  it  has  provided 
the  seat  to  sit  in,  and  the  window  to  give  air  and  light,  but  it 
has  at  the  same  time  so  placed  them  in  reference  to  each 
other,  that  it  is  almost  as  natural  for  the  passenger  to  rest 
his  arm  upon  the  latter  as  it  is  to  breathe  the  air  which  it  lets 
in ;  and  to  say  that  the  carrier  must  have  no  consideration 
for  the  accidental  or  thoughtless  exposure  which  may  result, 
and,  without  regard  to  such  probable  accidents,  can  be  re- 
quired to  leave  only  the  smallest  possible  space  between  pass- 
ing trains,  or  between  its  cars  and  the  post  of  a  bridge  over 
which  they  must  pass,  would  seem  inconsistent  with  that  rule 
of  extrieme  caution  which  it  is  reqiiired  to  use  in  providing  in 
other  respects  for  the  safety  of  the  passenger.' 

§  659a.  Same  subject — No  defense  where  it  does  not  con- 
tribute to  injury. —  But  whatever  view  may  prevail,  the  fact 

1  Dahlberg  v.  Railway  Co.,  32  Minn.  s  Tjiis  section  has  been  left  as  the 
404.  learned   author  wrote  it    Compare 

2  Butler  V.  RaUway  Co.,  —  Penn.  with  cases  cited  in  notes  to  §657, 
St.  — ,  31  AtL  Rep.  500.  particularly  with  Georgia  R'y  Co.  r. 

Underwood. 
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that' the  passenger's  arm  projects  beyond  the  car  cannot  de- 
feat a  recovery  where  this,  if  otherwise  negligence,  in  no  way 
"contributed  to  the  injury  in  question.' 

§  660.  Wlietlier  standing  in  car  he  contributory  negligence. — ■ 
The  question  has  been  made  in  several  oases  whether  the  fact 
that  the  passenger  upon  a  railroad  car  was  not  in  his  scat,  but 
was  standing  at  the  time  when  a  collision  occurs,  and  thereby 
sustains  an  injury  which  he  would  have  escaped  had  he  been 
in  his  seat,  can  be  imputed  to  him  as  such  contributory  negli- 
gence as  to  deprive  him  of  the  right  to  recover  from  the  com- 
pany for  the  injury.  In  one  case,^  the  passenger  arose  from 
his  seat  to  button  his  coat,  preparatory  to  leaving  the  car,  the 
train  having  reached  its  destination,  though  still  in  motion. 
The  locomotive  being  detached,  the  cars  were  permitted  to 
move  on  througb  the  depot,  and  struck,  with  great  force,  a 
"bumper,"  the  shock  thus  occasioned  throwing  the  plaintiff 
down  and  injuring  him.  "  There  is  no  ground,"  said  the  court, 
"for  imputing  negligence  to  the  plaintiff.  It  is  probable  that 
if  he  had  retained  his  seat  the  injury  would  not  have  happened. 
He  had  no  notice  of  daiiger,  and  had  a  right  to  assume  that 
the  train  would  be  stopped  in  the  usual  manner.  The  train 
had  reached  its  destination,  and  the  plaintiff  left  his  seat  with 
a  view  of  leaving  the  car  as  soon  as  the  train  stopped.  He  did 
as  passengers  usually  do,  and  what  the  company  must  have 
known  they  were  accustomed  to  do,  and  the  plaintiff  could 
not  have  supposed  that  the  act  was  inconsistent  with  safety." 
It  was  therefore  held,  as  a  matter  of  law,  that  the  position  in 
which  he  had  placed  himself  at  the  time  of  the  accident  was 
not  negligence  in  him.'  In  another  case,^  in  which  the  facts 
were  almost  the  same,  the  train  on  which  the  plaintiff  was 
traveling  having  arrived  at  his  destination,  and  he  having 
risen  from  his  seat -to  prepare  to  leave  the  car,  when  the  col- 
lision occurred,  it  was  held  that,  whether  he  was  wanting  in 
care  in  leaving  his  seat  and  standing  in  the  passage-way  after 
the  name  of  the  station  had  been  announced,  for  the  purpose 
of  hastening  his  departure  from  the  car,  was  a  question  of  fact 

'  Moakler  v.  Railway  Co.,  18  Ore.        '  And  see  Willis  v.  The  Railroad, 
189.  '  34  N.  Y.  670. 

2  Wyldew  The  Railroad,  53  N.  Y.        *Barden  v.    The  R.  R.,  131  Mass. 
156.  436. 
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for  the  jury.  And  in  a  recent  case,'  in  which  a  similar  con- 
tention was  made  by  the  railway  companiy,  both  the  queen's 
bench  and  the  exfchequer  chamber  of  England  held  that  there 
was  nothing  improper  or  negligent  in  the  act  of  the  passenger 
in  standing  up  to  look  through  the  window  of  the  car.  "  As- 
suming that  the  company  had  done  their  duty,"  said  Cock- 
burn,  C.  J.,  "  the  passenger  did  nothing  more  than  that  which 
came  within  the  scope  of  his  enjoyment  while  traveling,  with- 
out committing  any  imprudence.  In  passing  through  a  beau- 
tiful country,  he  certainly  is  at  liberty  to  stand  up  and  look 
at  the  view,  not  in  a  negligent,  but  in  the  ordinary  manner  of 
people  traveling  for  pleasure.  Here  the  defendant  was  simply 
looking  at  the  signal  lights,  and  there  was  nothing  in  his  con- 
duct which  can  be  imputed  to  him  as  negligence  or  impru- 
dence." The  judgment  for  the  plaintiff  was  therefore  affirmed, 
a  majority  of  the  judges  expressing  the  opinion  that  there 
was  no  proof  of  impropriety  in  the  conduct  of  the  plaintiff  to 
justify  the  submission  of  the  case  to  the  jury  upon  the  ques- 
tion of  contributory  negligence.  So  it  is  not  contributory 
negligence  for  a  passenger  to  stand  in  a  crowded  street-car 
without  objection  from  the  conductor,^  nor  for  a  woman  stand- 
ing in  a  crowded  street-car  to  fail  to  hold  on  by  the  overhead 
straps  where  by  ordinary  convenience  she  cannot  reach  and 
support  herself  by  them.' 

§  660a.  Same  subject  —  Sow  when  riding  on  freight  trains. 
But  a  passenger  riding  on  a  freight  train  is  bound  to  take 
greater  care.  Such  trains,  from  their  construction  and  use, 
are  liable  to  sudden  jerks  and  halts,  and  passengers  who  ac- 
cept carriage  upon  them  are  bound  to  consider  this  fact  and 
guard  against  the  danger.  Thus  unnecessarily  to  ride  stand- 
ing in  such  a  car,*  or  to  sit  upon  the  arm  of  a  seat,'  or  to  sit 
tilted  back  in  a  chair  near  an  open  door,  instead  of  upon  the 
seat,*  will  be  such  negligence  as  will  defeat  the  passenger's  re- 
covery where  by  a  sudden  start  or  jolt  hg  is  thrown  down. 

1  Gee  V.  The  Railway,  L.  R  8  Q.  B.  494 ;  Harris  v.  Railway  Co.,  89  Ma 

161.  233. 

'Lapointe    v.   Railroad   Co.,    144  5  Smith  v.  Railroad  Ca,  99  N.  C 

Mass.  18.  241. 

'Whipple  V.  Railway  Co.,  11  Phila.  6 Norfolk,  etc.  R  Ca  v.  Ferguson, 

345.  79  Va.  241. 

*  "Wallace  v.  Railroad  Co.,  98  N.  C. 

788 


CONTEIBUTOEY   NEGLIGENCE   OF   PASSENGER.       [§§  661,  661a. 

§  661.  Riding  upon  the  engine  or  on  top  of  cars. —  One  who 
rides  upon  the  engine  of  a  railway  company,  unless  by  the 
authority  of  the  company,  cannot,  it  is  said,  recover  from  the 
company  for  any  injury  which  he  may  sustain  while  so  riding. 
Where  the  plaintiff  got  upon  the  engine  by  the  permission  of 
the  engineer,  and,  while  there,  was  injured  by  an  accident 
caused  by  the  negligence  of  the  employees  of  the  company, 
it  was  held  that  he  was  a  wrong-doer  from  the  time  he  stepped 
his  foot  upon  the  engine,  and  so  continued  until  he  was  in- 
jured, and  that  he  could  not  recover  for  the  injury.  The  con- 
sent of  the  engineer,  it  was  said,  was  wholly  unauthorized, 
and  conferred  no  legal  right  upon  the  plaintiff  to  ride  upon 
the  engine.'  Other  cases  are  to  the  same  effect,^  but  in  a  late 
case  in  Louisiana  a  contrary  result  was  reached.' 

Where  a  passenger,  in  the  caboose  of  a  freight  train,  was 
ordered  by  the  conductor  to  go  upon  the  top  of  the  train,  in 
order  that  the  caboose  might  be  detached,  and  whilst  so  upon 
the  top  of  a  car  of  the  train  he  was  thrown  "between  the  cars 
by  a  sudden  shock  produced  by  a  concussion  of  the  train  with 
other  cars,  and  was  injured,  it  was  held  that  there  had  been 
no' such  contributory  negligence  on  his  part  as  to  deprive  him 
of  his  remedy  against  the  company  for  the  damages  sustained 
by  him.*  The  same  conclusion  was  reached  where  the  com- 
pany undertook  to  carry  the  passenger  upon  the  top  of  its 
cars ; '  but  a  different  result  was  arrived  at;  where  he  rode  on 
the  top  of  the  car  voluntarily,  though  by  the  invitation  of  the 
conductor,  the  court  regarding  it  as  an  obviously  dangerous 
position.^ 

§  661a.  Crossing  trades  to  reach  or  leave  the  cars. —  It  is  the 
usual  rule  that  it  is  the  duty  of  a  person  before  crossing  a 
railroad  track  to  stop  arid  look  for  approaching  trains,  and  if 
he  fail  to  do  this  and  is  thereby  injured  he  cannot  recover. 

'Robertson   v.   The   Railroad,    22  3 Hanson  v.  Railway  Co.,  38  La. 

Barb.  91.  Ann.  ill. 

2  Files  V.  Railroad  Co.,  149  Mass.  *  Indianapolis,  etc.  R  R.  u  Horst, 

S04 ;  Chicago,'etc.  R.  Co.  v.  Michie,  83  93  U.  S.  291. 

HI.  427.    Brakeman  has  no  authority  *  Tibby  v.  Railway  Co.,  82  Mo.  292, 

to  invite  one  to  ride  On  the  engine,  6  Atchison,  etc.  R.  Co.  v.  Lindley, 

and  company  is  not  liable.  ,  Stringer  42  Kan.  714.  • 
V.  Railway  Co.,  96  Mo.  299. 
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But  where  a  passenger  train  stops  at  a  station  or  other  usual 
place  to  receive  or  discharge  passengers,  or  to  permit  them  to 
change  cars,  the  passenger  has  a  right  to  assume  that  the  car- 
rier, in  accordance  with  its  duty  to  exercise  the  greatest  care 
for  the  safety  of  its  passengers,  will  not  invite  him  to  alight 
at  such  a  time  or  place  that  he  will  be  struck  by  passing  trains ; 
and  it  is  therefore  held  that  the  passenger's  failure  to  stop 
and  look  before  crossing  a  track  to  reach  or  leave  the  train 
does  not  of  itself  constitute  such  corltributory  negligence  as 
will  defeat  a  recovery  if  he  is  injured.^  The  question  in  such 
a  case  is  for  the  jury  to  determine  in  view  of  all  the  circum- 
stances. This  rule,  however,  does  not  extend  to  the  protec- 
tion of  a  passenger  who  voluntarily  leaves  the  train  at  such  a 
time  or  place  as  could  not  be  reasonably  anticipated  by  the 
carrier,'  or  of  one  who  voluntarily  waits  until  the  train  has 
started  and  then  rushes  blindly  to  catch  it.'  Ifeither,  of 
course,  does  it  apply  to  one  who  crosses  in  the  immediate 
view  of  imminent  danger.* 

§  661b.  Crawling  under  trains  to  reach  cars. —  The  passen- 
ger will  also   be  deemed  guilty  of  contributory  negligence 

1  Brassell  v.  Railroad  Co.,  84  N.  Y.  started  across  the  adjoining  track, 
241 ;  Terry  v.  Jewett,  78  N.  Y.  338 ;  where  he  was  struck  by  another 
Pennsylvania  R.  Co.  v.  White,  88  train.  Held,  that  he  could  not  re- 
Penn.  St  327;  Baltimore,  etc.  R.  Co.  cover.)    But  see  113  N.  Y.  355. 

V.  State,  60  Md.  449 ;   Philadelphia,  3  guch  was  the  case  of  Weeks  v. 

etc.  R.  Co.  V.  Anderson,  72  Md.  519.  Railroad  Co.,  40  La.  Ann.  800. 

2  De  Kay  v.  Railway  Co.,  41  Minn.  4  Baltimore,  eta  R.  Co.  v.  State,  63 
178.  (In  this  case  the  train  was  not  Md.  135.  (In  this  case  a  passenger 
at  the  platform  but  was  on  a  side-  was  directed  by  the  ticket  agent  to 
track  to  permit  another  train  then  cross  a  track  "at  a  time  when  she 
due  to  pass.  While  waiting  for  this  could  have  done  so  with  safety, 
train,  the  passenger  left  his  train  and  though  a  train  was  approaching, 
went  to  the  village.  He  returned,  After  getting  part  way  across.,  she 
and  hearing  the  conductor  cry  "  all  turned  back  to  get  a  parcel  she  had 
aboard  "rushed  across  the  main  track  forgotten,  and  then,  attempting  to 
without  looking  and  was  struck  by  cross  in  the  face  of  the  remonstrances 
the  other  train  which  was  coming  in  of  by-standers,  was  struck  and  killed 
plain  sight.  Held,  that  he  could  not  by  the  train,  which  had  been  all  of 
recover.)  Paraons  v.  Railroad  Co.,  the  time  in  sight  Held,  that  no  re- 
87  Hun,  128.  (In  this  case  a  pas-  covery  could  be  had.)  See,  also, 
senger,  without  waiting  for  the  train  Kohler  v.  Railroad  Co.  (Penri.),  19 
to  reach  the  station  -and  before  it  Atl.  Rep.  1049 ;  Pennsylvania  R  Co. 
Stopped,  voluntarily  jumped  off  and  v.  Bell,  122  Penn.  St  5a 
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where  he  is  injured  while  attempting  to  reach  his  train  by 
crawling  under  another  train  with  a  locomotive- attached.^ 

If  he  cannot  reach  his  train  without  subjecting  himself  to 
peril,  he  should  forego  the  attempt  and  seek  his  reiriedy 
against  the  company. 

§  66I0.  Sow  far  negligence  excused  Try  directions  of  carrier 
or  Ms  s&rvants. —  It  frequently  becomes  iinportant  to  deter- 
mine how  far  an  act  of  the  passenger  which  might  otherwise 
amount  to  contributory  negligence  may  be  excused  by  show- 
ing that  it  was  done  by  the  direction  or  authority  of  the  car- 
rier or  his  agents.  Some  consideration  of  this  question  has 
already  been  incidentally  had  in  treating  of  other  subjects, 
but  more  special  attention  to  it  seems  to  be  desirable. 

As  a  rule,  it  is  a  reasonable  presumption  that  the  carrier  or 
his  representatives  are  better  informed  of  the  nature  and  ex- 
tent of  the  dangers  incident  to  the  journey  than  the  passen- 
ger, and  particularly  of  those  which  pertain  to  the  special 
route  adopted,  the  vehicle  and  motive  power  employed,  the 
stational  or  other  like  accommodations,  the  position  of  the 
passenger  in  the  vehicle,  and  the  time,  manner  and  place  of 
entering  or  leaving  it.  The  carrier,  also,  being  charged  with 
a  very  high  degree  of  responsibility  for  the  safety  of  the  pas- 
senger, it  may  be  presumed  that  he  will  be  constantly  upon 
the  alert  to  see  that  the  passenger  may  receive  no  injury, 
and,  hence,  will  give  no  directions  as  to  the  passenger's  con- 
duct which  will  lead  him  into  peril.  In  addition  to  all  this, 
the  carrier  or  his  representative  is  clothed  with  a  certain 
amount  of  authority  over  the  passenger,  and  is  usually  in  a 
position  to  enforce  his  demands  upon  him. 

It  is  to  be  expected,  therefore,  that  great  weight  wiU  be 
attached  to  the  carrier's  directions,  and  that  in  ordinary  cases 
they  will  be  obeyed  implicitly.  No  such  directions,  however, 
can  justify  the  incurring  of  a  plain  hazard,  nor,  as  has  been 
said,  can  any  authority  or  directions  amount  to  a  license  to 
commit  suicide.^ 

1  Smith  V.  Railroad  Co.,  55  Iowa,  Ala  136;  Lindsey  v.  Eailway  Co.,  64 
33,  distinguishing  Rauch  v.  Lloyd,  31  Iowa,  407 ;  Vimont  v.  Railway  Co., 
Penn.  St.  358.  71  Iowa,  58 ;   Bardwell  v.  Railroad 

2  South,  etc.  R.  Co.  v.  Sohaufler,  75  Co.,  63  Miss.  574 ;   Southwestern  E. 
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The  passenger  may,  however,  safely  rely  on  the  judgment 
of  the  carrier  or  those  who  represent  .him,  where  it  is  not 
plainly  open  to  his  observation  that  reliance  will  expose  him 
to  a  danger  that  a  prudent  and  reasonable  man  would  not 
incur,  and  he  cannot  be  charged  with  contributory  negligence 
in  obeying  the  directions  of  the  carrier  or  his  agents,  unless 
such  obedience  leads  to  a  known  and  obvious  danger,  which 
a  reasonable  and  prudent  man  would  not  incur.^ 

"Whether  the  danger  is  so  known  and  obvious  that  a  reason- 
able and  prudent  man  would  not  incur  it  is  a  question  for  the 
jury  to  be  determined  by  the  facts  as  they  then  appeared  to 
him,  and  not  by  the  result  or  in  the  light  of  better  knowledge 
or  more  deliberate  judgment.^ 

But  in  order  to  relieve  the  passenger  from  liability  for  con- 
tributory negligence,  the  directions  which  he  seeks  to  rely 
upon  must  have  been  given  by  an  agent  or  servant  having,  at 
least,  apparent  authority  to  give  directions  in  respect  to  the 
action  in  question.  Thus,  to  illustrate,  it  is  said  that  "it  is 
not  incident  to  the  employment  of  a  station  agent  to  assign 
seats  to  passengers  upon  a  train.  That  is  the  business  of  the 
conductor.  It  is  not  within  the  apparent  scope  of  the  powers 
of  a  station  agent.  His  duties  and  the  nature  of  his  office  do 
not  call  for  any  intendment  that  he  is  authorized  to  give  di- 
rections on  this  subject  which  wUl  bind  the  company."  The 
company  was  therefore  held  not  liable  to  a  passenger  who  was 
riding  on  the  top  of  a  car  by  the  directions  of  the  station 

Co.  V.  Singleton,  67  Ga.  306 ;  Hunter  Hickey  v.  Railroad  Co.,  14  Allen,  429  r 

V.  Railroad  Co.,  —  N.  Y.  — ,  36  N.  E.  Indianapolis,  eta  R  Co.  v.  Horet,  93 

Rep.  958.  U.  S.  291 ;  Cincinnati,  etc.  R.  Co.  v. 

1  Jones  V.  Railway  Co..  43  Minn.  Carper,   112  Ind.    26;  Montgomery, 

183 ;  Kansas,  etc.  R  Co.  v.  Dorough,  eta  R'y   Co.  v.  Stewart,  —  Ala.  — , 

72  Tex.  108 ;  Baltimore,  etc.  R.  Co.  v.  8  S.  Rep.  708 ;  Lent  v.  Railroad  Ca,  120 

Kane,  69  Md.   11 ;  Louisville,  eta  R.  N.  Y.  467 ;  Clinton  v.  Root,  58  Mich. 

Ca   V.  Kelly,  92  Ind.   371 ;   Pool  v.  182. 

Railway  Ca,  58  Wis.  657,  56  id.  337;        2  Wilson  v.  Railroad  Ca,  36  Minn. 

Hanson  v.  Railway  Ca,  88  La.  Ann.  378 ;  Bucher  v.  Railroad  Ca,  98  N.  Y. 

Ill ;  Pennsylvania  Co.  v.  Hoagland,  128 ;    fntemational,    eta   R  Ca  v. 

78  Ind.  203;  Lake  Erie,  etc.  R'y  Ca  HasseU,   62  Tex.  356;  FUer  v.  Eail- 

V.  Fix,  88  Ind.  881 ;  St  Louis,  eta  R  road  Ca,  49  N.  Y.  47,  59  id.  351,  68 

Ca  V.  Cantrell,  37  Ark.  519 ;  Fowler  id.  124 
V.    Railroad   Co.,    18   W.   Va.  579; 
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agent.'    If  he  were  riding  there  by  the  direction  of  the  con- 
ductor, the  result  would  have  been  otherwise.^ 

§  662.  Where  the  passenger  is  attempting  to  escape  peril  to 
which  the  carrier  has  exposed  him. —  But  whatever  may  have 
been  the  conduct  of  the  passenger,  if  it  has  been  induced  by 
the  peril  in  which  he  has  been  placed  by  the  misconduct  or 
negligence  of  the  carrier,  or  by  a  reasonable  apprehension  of 
danger  caused  unnecessarily  and  improperly  by  him,  it  will  not 
be  considered  as  negligence  so  contributory  to  the  injury  as  to 
deprive  him  of  his  remedy  against  the  carrier ;  as  where  the 
passenger  upon  a  railway  train  saw  another  train  approaching 
in  an  opposite  direction  with  such  speed  as  to  make  a  collision 
inevitable,  it  was  held  that  his  jumping  from  the  train,  whereby 
he  received  an  injury,  was  not  such  negligence  under  the  cir- 
cumstances as  deprived  him  of  a  right  to  compensation  from 
the  company,  although  if  he  had  kept  his  seat  he  would  not 
have  been  injured.  "Seeing  the  danger  in  which  he  was 
placed,"  said  the  court, "  the  plaintiff  was  justifiable  in  seeking 
to  escape  injury  by  leaving  the  car.  His  act  was  not  the  re- 
sult of  a  rash  apprehension  of  danger  that  did  not  exist.  By 
the  merest  chance  the  passengers  in  the  same  car  with  him, 
and  who  did  not,  like  him,  see  the  approaching  collision,  and 
who  retained  their  seats,  escaped  uninjured.  Although  doubt- 
less much  excited,  I  do  not  think  even  that  there  was  an  error 
of  judgment  as. to  the  course  pursued  to  secure  safety.  .  .  . 
Seeing  the  approaching  train,  and  that  a  collision,  with  its 
consequences,  was  inevitable,  it  was  not  the  dictate  of  pru- 
dence to  have  deliberately  kept  his  seat  without  an  effort  at 
self-preservation.  There  is  no  man,  under  the  circumstances, 
retaining  his  senses  and  acting  with  ordinary  prudence,  that 
would  not  have  exerted  himself  in  some  way  to  escape  the 
great  peril.  It  was  not  to  invite,  but  to  escape,  injury  that  he 
left  his  seat  and  rushed  to  the  door  of  the  car." '  And  no 
principle  in  the  law  is  better  settled  than  that,  if  the  party 

1  Little  Eock,  etc.  R'y  Co.  v.  MUes,        ^  Indianapolis,  etc.  R.  Co.  v.  Horst, 
40  Ark.  298,  citing  Tucker  v.  Railway    93  V.  S.  291.    See,  also,  ante,  %  580Z. 
Co.,  54  Mo.  177;  Railroad  Co.  uReis-        'Buel  v.  The  Railroad,  31  N,  T. 
ner,  18  Kans.  458 ;  Cooper  v.  Railroad    814 
Co.,  6  Hun,  276 ;  Stephenson  v.  RaU- 
road  Co.,  2  Duer,  841. 
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who  owes  a  duty  to  another  to  provide  for  his  safety  expose 
him  to  peril  by  a  negligent  breach  of  that  duty,  the  act  of  the 
latter  in  endeavoring  to  escape  from  the  peril,  although  it 
may  be  the  immediate  cause  of  the  injury,  is  not  the  less  to  be 
regarded  as  the  wrongful  act  of  the  former.* 

§  662a.  Same  subject— The  test  of  the  carrier's  UaUUty.— 
But  at  the  same  time,  the  carrier  is  not  to  be  held  responsible 
for  the  rashness  or  folly  of  passengers.^  Thus  a  railroad  com- 
pany is  not  to  be  held  liable  where  a  passenger  leaps  volunta- 
rily from  a  train  which  is  running  at  such  a  rate  of  speed  as 
to  make  death  or  great  bodily  harm  inevitable,  unless  the 
threatened  danger  which  he  sought  to  escape  was  such  as 


1  Jones  V.  Boyce,  1  Stark.  493 ;  El- 
dridge  v.  The  Eailroad,  1  Sandf .  89 ; 
Ingalls  V.  Bills,  9  Met  1 ;  Southwest. 
R  R.  V.  Paulk,  34  Ga.  356 ;  Coulter  v. 
Express  Co.,  56  N.  Y.  585 ;  Bridge  v. 
The  Railway,  3  M.  &  W.  344;  Cas- 
well V.  The  Eailroad,  98  Mass.  194; 
Dirnmey  v.  Railroad  Co.,  27  W.  Va. 
33 ;  Wilson  v.  Railroad  Co.,  36  Minn. 
378 ;  Iron  R.  Co.  v.  Mowery,  36  Ohio 
St.  418 ;  Lawrence  v.  Green,  70  CaL 
417 ;  Stokes  t).,Saltonstall,  13  Pet  181 ; 
Card  V.  Ellsworth,  65  Me.  547 ;  Sears 
V.  Dennis,  105  Mass.  310 ;  Indianapo- 
lis, etc.  R.  Co.  V.  Stout  53  Ind.  143; 
Curtis  V.  Railroad  Co.,  18  N.  Y.  534, 
542 ;  Carpul  v.  Railway  Co.,  5  Ad.  & 
EI.  (N.  S.)  747 ;  Pittsburgh  v.  Grier, 
33  Penn.  St  54;  Strand  v.  Railway 
Co.,  64  Mich.  316. 

2  While  a  passenger-train  was 
standing  on  the  track,  a  freight- 
train  approached  from  the  rear  on 
the  same  track,  but  was  under  full 
control,  stopping  at  least  fifty  yards 
from  the  passenger-coach,  and  creat- 
ing no  real  danger.  A  passenger  who 
saw  it  approaching  exclaimed,  "a 
freight-train  is  upon  us,''  and  the 
plaintiff,  who  was  also  a  passenger, 
arose,  saw  the  train  coming  about 
four  hundred  yards  distant,  and  with- 
out waiting  ran  with  his  wife  and 


leaped  from  the  car,  sustaining  in- 
jury. Held,  that  the  company  was 
not  liable.  Gulf,  etc.  E'y  Co.  v.  Wal- 
len,  65  Tex.  568. 

A  passenger  was  riding  in  the  ca- 
boose of  a  freight-train.  On  the 
freight-car  immediately  ahead  was  a 
load  of  lumber.  While  the  train  was 
running  fourteen  or  fifteen  miles  an 
hour  a  stake  holding  the  lumber  gave 
way  and  some  of  it  feU  off,  striking 
against  the  caboose  and  making  some 
noise,  but  doing  no  injury  and  cre- 
ating no  real  danger.  The  passenger, 
however,  immediately  leaped  from 
the  car  and  was  killed.  The  jury 
found  that  there  was  not  sufficient 
cause  for  alarm  to  cause  a  prudent 
man  to  jump  from  the  car  under 
these  circumstances,  and  the  judg- 
ment for  the  carrier  was  affirmed. 
Wooleiy  V.  RaUway  Co.,  107  Ind.  381. 

A  passenger,  erroneously  thinking 
that  certain  signals  given  by  the 
trainmen  were  signals  of  danger,  left 
his  car,  which  was  in  no  danger,  and 
ran  across  an  adjoining  track  upon 
which  a  train  was  approaching,  for 
the  guidance  of  which  the  signals 
were  given.  The  latter  train  struck 
and  injured  him.  Held,  that  the  com- 
pany was  not  liabla  Chicago,  etc 
E'y  Co.  V.  Felton,  135  IlL  458. 
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reasonably  to  have  induced  in  his  mind  a  belief  that  to  remain 
would  result  in  great  bodily  harm.' 

The  test  to  be  applied  is  said  to  be :  "  Was  the  attempt  an 
unreasonable,  precipitate  or  rash  act,  or  was  it  an  act  which  a 
person  of  ordinary  prudence  might  do?  This  is  not  deter- 
mined by  the  result  of  the  attempt  to  escape,  nor  by  the  result 
that  would  have  followed  had  the  attempt  not  been  made. 
To  permit  that  to  determine  it  would  be,  in  effect,  to  require 
the  passenger  to  judge  with  absolute  certainty  the  extent  t,o 
which  the  danger  would  go  if  he  made  no  move,  and  with  like 
certainty  the  consequences  of  an  attempt  to  escape.  .  .  . 
The  passenger  in  such  a  case  must  of  necessity  judge  of  the 
danger  in  remaining  where  he  is,  as  also  of  the  danger  in  at- 
tempting to  escape,  by  the  circumstances  as  they  appear  to 
him,  and  not  by  the  result.  He  acts  upon  the  probabilities  as 
they  appear  to  him ;  and,  if  he  acts  as  a  man  of  ordinary  pru- 
dence would  in  such 'case  act,  he  will  choose  the  hazard  that 
from  these  circumstances  appears  to  him  to  be  the  least. 
.  .  .  That  he  was  injured  in  his  attempt  to  escape,  and  that 
those  who  remained  were  unhurt,  might,  of  course,  be  consid- 
ered by  the  jury  in  determining  this  question."^ 

§  663.  Avoiding  an  inconvenience  to  ivJiich  the  negligence  of 
tlie  carrier  has  exposed,  him. —  How  far  the  passenger  will  be 
justified  in  exposing  himself  to  danger  in  order  to  rid  himself 
of  an  inconvenience  to  which  the  negligence  of  the  carrier  has 
exposed  him,  while  upon  his  journey,  has  also  been  the  subject 
of  consideration  by  the  courts.  The  door  of  the  railway  car- 
riage in-  which  the  plaintiff  was  a  passenger  flew  open  several 
times  by  reason  of  insecure  fastening,  caused  by  the  negli- 
gence of  the  company,  and  the  plaintiff,  in  the  attempt  to 
fasten  it,  fell  out  and  was  injured.  The  inconvenience  to 
which  he  was  subjected  by  the  door  standing  open  was,  how- 
ever, thought  by  the  judges  not  to  justify  the  exposure  of 
himself  to  danger  by  the  passenger  in  his  attempt  to  shut  it, 
and  he  was  consequently  nonsuited.  But  Brett,  J.,  said :  "  It 
has  been  argued  that  no  amount  of  inconvenience,  if  there  be 

'  Wooleiy  V.  Railway  Co.,  supra.        ment  of  the  rule  in  Strand  v.  Rail- 
2  Wilson  V.  Railroad  Co.,  36  Minn,    way  Co.,  64  Mich.  216,  319. 
Sre.  ■  See,  also,  an   excellent  state- 
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no  actual  peril,  will  justify  a  person  incurring  danger  in  an 
attempt  to  get  rid  of  it.  I  confess  I  am  not  prepared  to  go 
that  length.  I  think  if  the  inconvenience  is  so  great  that 
it  is  reasonable  to  get  rid  of  it  by  an  act  not  obviously  dan- 
gerous, and  executed  without  carelessness,^  the  person  causing 
the  inconvenience  by  his  negligence  would  be  liable  for  any 
injury  that  might  result  from  an  attempt  to  avoid  such  incon- 
venience.* I  think  here  the  jury  might  well  find  that  there 
was  no  obvious  danger,  and  that  the  act  was  not  carelessly 
done ;  but  I  think  the  inconvenience  was  not  so  great  as  to 
make  it  reasonable  for  the  plaintiff  to  get  rid  of  it  in  this  way. 
It  was  a  July  afternoon.  There  was  no  evidence  of  the  weather 
being  bad,  and  in  three  minutes  the  train  would  have  arrived 
at  the  next  station.  I  think,  therefore,  there  was  no  great  in- 
convenience ;  and  though  the  danger  was  not  obvious,  I  think 
it  could  not  be  said  that  the  act  was  not  dangerous  in  itself; 
and  under  these  circumstances,  I  think  the  putting  himself 
into  peril  was   contributory  negligence,  and  that  the  case 


iThis  rule  is  approved  in  a  late 
case  where  a  passenger  was  injured 
in  attempting  to  close  the  door  of  the 
car.  The  train  was  passing  through 
a  tunnel  and  the  smoke  from  the  en- 
gine poured  into  the  car  through  the 
open  door.  Some  one  in  the  car 
shouted  "  Shut  the  door ;  "  there  was 
no  servant  of  the  company  present 
to  do  it,  and  the  passenger  in  ques- 
tion, who  was  sitting  near  the  door, 
arose  and  attempted  to  close  it  It 
was  held  that  this  was  not  contrib- 
utory negligence.  Western,  etc.  R 
Co.  V.  Stanley,  61  Md.  366. 

So  where  a  female  passenger  was 
greatly  incommoded  by  tobacco 
smoke  in  the  room  at  a  station  pro- 
vided for  passengers  awaiting  the 
arrival  of  trains,  and  consequently 
went  to  the  end  of  the  platform  and 
attempted  there  to  descend,  in  order 
to  get  upon  the  train  before  it  was 
drawn  up  to  the  platform,  and  while 
so  descending  one  of  the  steps  gave 
way,  and  she  was  precipitated  upon 


the  track  and  injured,  it  was  held 
that  she  was  entitled  to  recover  from 
the  company  for  the  injury.  "  K  the 
station  room,"  it  wasBaid,  "is  fuU,  or 
if  it  is  intolerably  offensive  by  reason 
of  tobacco  smoke,  so  that  a  passenger 
has  good  reason  for  not  remaining 
there,  while  this  will  not  justify  him 
in  violating  reasonable  rules  and  reg- 
ulations of  the  company,  which  are 
known  to  him,  respecting  the  place, 
mode  and  time  of  entering  the  cars, 
it  will  justify  his  endeavor  to  enter 
the  cars  at  as  early  a  period  as  possi- 
ble, especially  if  it  is  dark  and  cold 
witliout,  if  in  so  doing  he  uses  pi-oper 
care  and  violates  no  rule  or  regula- 
tion of  the  company  of  which  he  has 
actual  knowledge,  or  which,  as  a 
reasonable  man,  he  would  be  bound 
to  presume  existed."  McDonald  v. 
The  Railroad,  26  Iowa,  124;  ante, 
§  516.  And  to  this  head  may  also  be 
referred  the  cases  heretofore  stated 
in  §§  644,  645. 


796 


CONTEIBUTOEY   NEGLIGENCE    OF   PASSENGER.       [§§  664,  665. 

therefore  ought  not  to  have  been  left  to  the  jurj^." '  And  this 
language  was  subsequently  approved  by  all  the  judges  in  the 
exchequer  chamber.^ 

§  664.  Negligence  on  one  hind  of  vehicle  may  not  he  on  an- 
other.—  But  it  is  to  be  observed  that  negligence  is  to  some  ex- 
tent a  relative  term,  and  that  that  which  will  constitute 
contributory  negligence  of  a  passenger  upon  one  kind  of  con- 
veyance will  not  necessarily  do  so  upon  another.  It  behooves 
the  passenger  to  be  more  cautious  and  circumspect  upon  a 
train  of  cars  moved  by  the  powerful  and  dangerous  agency  of 
steam  than  upon  one  moved  by  animal  power.  These  move 
with  less  speed,  and  are  not  exposed  to  danger  from  collisions 
and  the  numerous  accidents  to  which  the  former  are  continu- 
ally liable.  It  has  accordingly  been  held,  as  has  been  seen,' 
that  it  is  not,  in  all  cases,  such  contributory  negligence  to  ride 
upon  the  platforms  of  such  cars  as  to  preclude  the  passenger 
from  recovering  for  an  injury  sustained  by  the  negligence  of 
employees  of  the  company.'' 

§  665.  Degree  of  care  required  in  the  ca/rriage  of  children. — 
When  the  carrier  Accepts  as  a  passenger  a  child  of  tender 
years,  the  test  of  negligence  on  the  part  of,  the  carrier  in,  his 
treatment  of  such  a  passenger  will  not  be  in  all  respects  the 
same  as  when  the  passenger  is  one  of  mature  years  and  under- 
standing. Grown  persons  must  be  permitted  to  exercise  their 
discretion,  in  a  great  measure,  as  to  the  positions  they  wiU 
occupy  upon  the  carrier's  conveyance,  and  to  take  upon  them- 
selves the  risk  of  many  dangers  by  their  negligent  conduct,  if 
they  choose  so  to  do,  with  full  knowledge  of  the  probable  con- 
sequences, and  no  obligation  rests  upon  the  carrier  to  remon- 
strate or  to  forbid  it.  But  in  the  case  of  a  child  who  is  being 
carried  as  a  passenger,  it  would  be  incumbent  upon  the  carrier, 
when  the  circumstances  required  it,  to  warn  him  against  con- 
duct upon  his  conveyance  which  exposed  him  to  danger,  and 
if  he  knowingly  permitted  him  to  occupy  positions  of  danger 

1  Adams  v.  The  EaUway  Co.,  L.  R.  v.  The  Railway  Co.,  50  Mo.  139;  Wil- 
4  C.  P.  739.  ton.  v.  The  Railroad,  107  Mass.  108 

2  Gee  V.  The  Railway  Co.,  L.  R.  8  Meesel  v.  The  Railroad,  8  Allen,  234 
Q.  B.  161.  Augusta  R  R  u  Renz,  55  Ga.  126 

'See  ante,  §  653a.  Glnna  v.  The  Railroad,  67  N.  Y.  596 

*Seigel  V.  Bisen,  41  CaJ.  109;  Burns    Clark  v.  The  Railroad,  32  Barb.  657, 
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upon  it,  he  would  be  justly  chargeable  with  negligence.  And 
the  same  circumstances  of  negligence  in  taking  on  or  putting 
off  such  a  passenger,  which  might  be  scarcely  blamable  in  the 
Case  of  a  grown  person,  might  be  reckless  conduct  if  he  were 
dealmg  with  a  child.' 

§  666.  Same  subject. —  Passengers  of  any  age  or  of  any 
degree  of  discretion  may,  however,  cotomit  acts  of  neghgence 
from  which  they  may  receive  injury  for  which  the  carrier 
could  not  be  held  responsible,  although  he  himself  might  not 
be  entirely  free  from  fault ;  and  there  are  authorities  entitled 
to  high  consideration,  which  make  no  distinction,  so  far  as  the 
liability  of  the  carrier  is  concerned,  between  the  effect  of  con- 
tributory acts  of  negligence  when  done  by  those  who  have  not 
come  to  years  of  discretion,  and  when  done  by  those  who  have.^ 
But  the  great  weight  of  authority  in  this  country,  at  least,  is 
opposed  to  the  rule  which  would  put  the  child  and  grown  per- 
son upon  the  same  footing  as  to  the  consequences  of  contribu- 
tory negligence,  when  the  liability  of  another  whose  neghgence 
has  also  concurred  in  causing  a  personal  injury- is  in  question; 
and  it  may  be  stated  as  the  almost  universally  prevailing  law, 
that  the  same  acts  which  will  be  considered  such  concurring 
or  contributory  negligence  as  will  excuse  the  carrier  from  ha- 
bihty  for  an  injury  in  the  case  of  one  who  has  so  far  come  to 
years  of  discretion  as  to  be  fully  responsible  for  his  conduct, 
will  not  always  be  so  considered  when  done  by  one  from  whom, 
on  account  of  his  lack  of  years,  the  same  care  and  caution  can- 
not be  expected,  and  that  greater  diligence  and  circumspection 
will  be  required  of  the  carrier  in  avoiding  injury  to  the  latter 
than  to  the  former,  whenever  the  danger  can  be  foreseen.  And 
it  has  been  said  that  the  law  has  made  contributory  negligence 
an  excuse  for  the  carrier,  not  out  of  any  tenderness  for  the 
negligent  infliction  of  an  injury,  but  to  discourage  carelessness ; 

1  Hemmingway  v.  Railroad  Co.,  72    road,   107  Mass.  108 ;  Maher  v.  The 
Wis.  43 ;  Ridenhour  v.  Railway  Co.,    Railroad,  67  N.  Y.  52. 
—  Mo.  — ,  14  S.  W.  Rep.  760 ;  Metro-        ^.Honegsberger  v.  Tlie  Railroad,  1 
politan  R'y  Co.  v.  Moore,  83  Ga.  453 ;    Keyes  (N.  Y.),   570 ;  Burke  v.    The 
Crissey  v.  The  Railway,  75  Penu.  St    Railroad,  49  Barb.  529 ;  KttBburgh, 
83 ;  Philadelphia,  etc.  R'y  v.  Hassard,    etc.  R'y  Co.  v.  Vining,  27  Ind.  513 
id.  367 ;  East  Saginaw  R'y  v.  Bohn,    Brown  v.  The  Railway,  58  Me.  384 
27  Mich.   503;    Wilton  v.  The  Rail-    Hughes  u  Macfie,  2  Hurl.  &  C.  744 

Lygo  V.  Newbold,  9'Exch.  302. 
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and  that  in  determining  whethef  the  fault  exists,  the  condi- 
tion of  the  person  whose  acts  are  in  question  should  be 
considered ;  and  that  the  old,  the  lame,  the  infirm  and  the 
young  are  entitled  to  have  their  condition  and  ability,  mental 
and  physical,  considered  in  diminution  of  the  care  exacted  of 
them,  and  that  no  greater  degree  of  care  will  be  required  than 
the  capacity  of  the  person  will  allow  him  to  exert.' 

§  666(js.  Same  subject —  When  negligence  will  ie  imputed  to 
ehildren. —  Going  a  little  more  fully  into  details,  it  may  be 
said  that  a  child  ef  tender  ye9.rs  will  not  be  chargeable  with 
neghgence,^  but  that  when  he  has  arrived  at  such  an  age  and 
,degree  of  maturity  that  judgment  and  discretion  may  prop- 
erly be  expected  of  him,  be  will  be  held  bound  to  exercise  that 
carefalness  for  his  own  protection  which  his  age,  capacity 
and  surroundings  will  reasonably  warrant.'  "Whether  he  has 
reached  such  a  stage  is  a  question  for  the  jury  to  determine  in 
view  of  all  the  facts.*  , 


'  Mowrey  v.  The  Railway,  51  N.  Y. 
666 ;  Thurber  v.  The  Railroad,  60  id. 
336 ;  Lynch  v.  Smith,  104  Mass.  52 ; 
Railroad  Co,  v.  Gladmon,  13  Wall. 
401 ;  Gray  v.  Scott,  66  Penn.  St.  345 ; 
Daniels  v.  Clegg,  38  Mich.  33 ;  Daley 
V.  The  Eailroadi  26  Conn.  591 ;  Robin- 
son V.  Cone,  22  Vt.  213 ;  -Schmidt  v. 
The  Railway,  23  Wis.  186 ;  Chicago, 
etc.  E.  R  t).  Murray,  71  111.  601 ;  Hund 
V.  Geier,  72  Dl.  393 ;  Paducah,  etc.  R.  R. 
V.  Hoehl,  12  Bush,  41;  B.  &  I.  R.  R 
V.  Snyder,  18  Ohio  St  399 ;  Whirley  v. 
Whiteman,  1  Head,  610 ;  Karr  v. 
Parks,  40  Cal.  188;  Boland  v.  The 
Railroad,  86  Mo.  484 ;  Rauch  v.  Lloyd, 
31  Penn.  St  358. 

^Westhrook  v.  Railroad  Co.,  66 
Miss.  560 ;  Stone  v.  Railroad  Co.,  115 
N.  Y.  104 ;  Dealey  v.  Muller,  149  MaBS. 
433 ;  Twist  v.  Railroad  Co.,  39  Minn. 
164;  Bradford  (City  of)  v.  Downs,  126 
Pa.  St.  632. 

3  Eswiu  V.  Railway  Co.,  96  Mo.  390 ; 
Twist  V.  Railroad  Co.,  39  Minn.  164 ; 
WendeU  v.  Railroad  Co.,  91  N.  Y. 
420;  MJessenger  v.  Dannie,  141  Mass. 


335 ;  Chicago,  etc.  R.  Co.  v.  Eininger, 
114  111.  79;  Brown  v.  Railway  Co.,  58 
Me.  384 ;  Mun-ay  v.  Railroad  Co.,  93 
N.  C.  92;  Masser  v.  Railway  Co., 
68  Iowa,  602 ;  Gillespie  v.  McGowan, 
100  Pa  St  144;  Rolling  Mill  Co.  v. 
Corrigan,  46  Ohio  St  283 ;  Western, 
etc.  R  Co.  V.  Young,  81  Ga.  397; 
Railroad  Co.  v.  Stout,  17  Wall  657; 
Railroad  Co.  v.  Gladman,  15  WaU. 
401;  Gray  v.  Scott  66  Pa.  St  345; 
Robinson  v.  Cone,  22  Vt  313 ;  Lynch 
V.  Smith,  104  Mass.  52 ;  MuUigan  v. 
Cui-tis,  100  Mass.  513;  Plumley  v. 
Birge,  124  Mass.  57 ;  Hicks  v.  Rail- 
road Co.,  64  Mo.  430 ;  Kay  v.  Railroad 
Co.,  65  Pa.  St  369 ;  Manly  v.  Railroad 
Co.,  74  N.  C.  655 ;  Mobile,  etc.  R'y  Co. 
V.  Crenshaw,  65  Ala.  566 ;  Houston, 
etc.  R'y  Co.  v.  Sunpson,  60  Tex.  103 
Gulf,  etc.  R  Co.  V.  Moore,  59  Tex.  64 
Barry  v.  Railroad  Co.,  93  N.  Y.  389 
Byrne  v.  RaUroad  Co.,  83  N.  Y.  620 
Chicago,  etc.  R'y  Co.  v.  Smith,  46 
Mich.  504. 

*  In  Stone  v.  Railroad  Co.,  115  N.  Y. 
104,  Andrews,  J.,  says :  "  It  cannot  be 
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§  667.  ImpntaUUty  of  the  negligence  of  those  who  have  in- 
fants and  imheciles  in  charge.—  The  question  of  contributory- 
negligence  in  such  cases  may  be  also  complicated  by  the  fur- 
ther question,  whether  the  negligence  of  the  parent  or  other 
person  having  the  care  and  control  of  a  child,  or  of  one  who 
is  not  a,ble,  from  his  mental  or  physical  condition,  to  take  care 
of  himself,  shall  be  imputed  to  the  latter  as  his  own  negli- 
gence. Upon  this  question  there  is  also  diversity  of  opinion, 
many  of  the  courts  holding  that  the  parents  or  guardians  are 
at  least  bound  to  take  such  reasonable  care  of  their  children 
or  wards  as  the  circumstances  of  the  case  and  their  condition 
in  hfe  will  permit, —  a  question  of  fact  for  the  jury,' —  and  that 
the  party  through  whose  agency  the  injury  has  been  inflicted. 


asserted,  as  a  proposition  of  law,  that 
a  child  just  passed  seven  years  of  age 
is  sui  juris,  so  as  to  be  chargeable 
with  negligence,  The  law  does  not 
define  when  a  child  becomes  sui 
juris.  Kunz  v.  City  of  Troy,  104  N.  Y. 
344  Infants,  under  seven  years  of 
age,  are  deemed  incapable  of  com- 
mitting crime,  and,  by  the  common 
law,  such  incapacity  presumptively 
continues  untE  the  age  of  fourteen. 
An  infant,  between  those  ages,  was 
regai'ded  as  within,  the  age  of  possi- 
ble discretion;  but  on  a  criminal 
charge,  against  an  infant  between 
those  ages,  the  burden  was  upon  the 
prosecutor  to  show  that  the  defend- 
ant had  intelligence  and  maturity  of 
judgment  sufficient  to  render  him 
capable  of  harboring  a  criminal  in- 
tent ...  In  administering  civil 
remedies,  the  law  does  not  fix  any 
arbitrary  period  when  an  infant  is 
deemed  capable  of  exercising  judg- 
ment and  discretion.  It  has  been 
said  in  one  case  that  an  infant  three 
or  four  years  of  age  could  not  be  re- 
garded as  sui  juris,  and  the  same  was 
said,  in  another  case,  of  an  infant 
five  years  of  age.  Mangam  v.  Rail- 
road Co.,  38  N.  Y.  455;  Fallon  v. 
Railroad  Co.,  64  N.  Y.  13.    On  the 


other  hand,  it  was  said  in  Gosgrove 
V.  Ogden,  49  N.  Y.  255,  that  a  lad,  six 
years  of  age,  could  not  be  assumed 
to  be  incapable  of  protecting  himself 
from  danger  in  streets  or  roads:  and, 
in  another  case,  that  a  boy  eleven 
years  of  age  was  competent  to  be 
trusted  in  the  streets  of  a  city. 
McMahon  v.  Mayor,  33  N.  Y.  642. 

From  the  nature  of  the  case,  it  is 
impossible  to  prescribe  a  fixed  period 
when  a  child  becomes  sui  juris. 
Some  children  reach  the  point  earlier 
than  others.  It  depends  upon  many 
things,  such  as  natural  capacity, 
physical  conditions,  training,  habits 
of  life  and  surroundings.  These,  and 
other  circumstances,  may  enter  into 
the  question.  It  becomes,  therefore, 
a  question  of  fact  for  the  jury,  where 
the  inquiry  is  material,  unless  the 
child  is  of  so  very  tender  years  that  the 
court  can  safely  decide  the  fact" 
See,  also,  Bridger  v.  Railroad  Co.,  35 
S.C.  34. 

iWeil  V.  Railroad  Ca,  119  N.  Y. 
147 ;  Wintei-s  v.  Railway  Co.,  99  Mo. 
509;  Isabel  v.  Railroad  Ca,  60  Mo. 
475;  Walters  v.  RaUroad  Ca,  40 
Iowa,  71 ;  Pittsburgh,  etc,  R'y  Co.  v. 
Pearson,  73  Penn.  St  169;  Philadel- 
phia, etc,  R.  Co.  V.  Long,  75  Penn.  St 
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and  who  attempts  to  exonerate  himself  from  responsibility 
for  it  upon  the  ground  of  the  contributory  negligence  of  the 
parent  or  guardian,  may  have  the  benefit  of  such  imputabil- 
itj^'  And  this  is  the  rule  which  has  been  adopted  by  the 
English  courts.^  But  the  question  has  been  ruled  in  a  con- 
trary way  by  other  cases,  and  the  right  of  a  defendant  to 
rely  upon  the  negligence  of  another  than  the  child  who  has 
been  injured  has  been  denied,'  except  where  the  recovery  is 
sought  by  the  negligent  parent  or  guardian  in  his  own  right.* 
And  this  latter  seems  to  be  the  better  rule." 

§  668.  Contributory  negligence,  as  affected  by  the  intoxica- 
tion of  the  passenger. — ^The  mere  fact  that  the  passenger  is 
intoxicated  will  not,  as  we  have  seen,  justify  the  carrier  in 
excluding  him  from,  his  conveyance,  so  long  as  he  conducts 
himself  in  a  quiet  and  peaceable  manner.*    Nor  will  intoxica- 


257;  Kay  v.  Railroad  Co.,  65  Perm. 
St  269;  Glassey  v.  Railroad  Co.,  57 
Penn.  St  173. 

'Leslie  v.  Lewiston,  63  Me.  468; 
Brown  v.  RaUway  Co.,  58  Me.  384 ; 
Lynch  v.  Smith,  104  Mass.  53 ;  Gib- 
bous V.  Williams,  135  Mass.  335 ;  Fitz- 
gerald V.  RaUway  Co.,  39  Minn.  886 ; 
EaUway  Co.  v.  Grable,  88  IIL  443; 
Railway  Co.  v.  Smith,  38  Kan.  543 ; 
Meeks  u  Railway  Co.,  53  Cal.  603; 
Stillson  V.  RaUway  Co.,  67  Mo.  674; 
Messenger  v.  Dennie,  137  Mass.  197 ; 
Holly  V.  Gas  Co.,  8  Gray,  133 ;  CaUa- 
han  V.  Bean,  9  Allen,  401 ;  Hartdeld 
V.  Roper,  31  Wend.  615 ;  Morrison  v. 
The  Railway,  56  N.  Y.  803;  Ross  v. 
Innis,  36  IIJ.  359;  Chicago  «.,  Starr, 
42  m.  174;  Jefferson  ville  R.  R  v. 
Bowen,  40  Ind.  545 ;  Hathaway  v.  The 
Railway,  46  id  35;  LouisviUe  Canal 
Ca  V.  Murphy,  9  Bush,  533. 

"Singleton  v.  The  RaUway,  7  C.  B. 
(N.  S.)  387;  Waite  v.  The  RaUway, 
EL,  Bl  &  EL  719;  Mangan  v.  Atter- 
ton,  L  R  1  Exch.  339. 

'Bronson  v.  Southbury,  37  Conn. 
199;  Daley  v.  The  RaUroad,  36  id. 
591;  City«.  Kuby,  8  Minn.  154;  Bo- 
land  V.  The  Railroad,  36  Mo.  484; 


Robinson  v.  Cone,  33  Vt.  318 ;  Crisaey 
V.  The  RaUway,  75  Penn.  St  83; 
Pennsylvania  R  R  u  KeUey,  81  id. 
373;  Philadelphia  R  R  i;.  Spearen, 
47  id.  300 ;  Belief  ontaine,  etc.  R  R  u 
Snyder,  18  Ohio  St  399,  34  id.  670; 
Norfolk,  etc.  R  R  v.  Ormsby,  37 
Gratt  455 ;  Walters  v.  The  Railroad, 
41  Iowa,  71 ;  Baltimore  City  R'y  v. 
McDonneU.  43  Md.  534;  Isabels  The 
Railroad,  60  Mo.  475 ;  Huff  v.  Ames, 
16  Neb.  189 ;  RaUway  Co.  v.  Moore, 
59  Tex.  64 ;  RaUway  Co.  v.  Schuster, 
113  Penn.  St  413 ;  Wymore  v.  Ma- 
haska Co.,  78  Iowa,  398 ;  Whirley  v. 
Whiteman,  1  Head,  630 ;  Winters  v. 
RaUway  Co.,  99  Mo.  509. 

See,  also,  Battishill  v.  Humphreys, 
64  Mich.  494,  containing  a  strong 
dictum  to  this  effect 

*  Smith  V.  RaUway  Co.,  93  Penn. 
St.  450;  Huff  v.  Ames,  16  Neb.  139; 
BeUefontaine,  etc.  R  Co.  v.  Snyder, 
34  Ohio  St  670;  RaUway  Co.  v. 
Schuster,  113  Penn.  St  413 ;  '  Wy- 
more V.  Mahaska  Co.,  78  Iowa,  398 ; 
Winters  v.  Railway  Ca,  99  Ma  509. 

5  See  ijosi,  §7816. 

6  Putnam  v.  The  RaUroad,  55  N.  Y. 
108 ;  ante,  §  540  et  seq. 
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§  668,]  THE    LAW   OF   CAEEIEES. 

tion  excuse  the  carrier  from  liability  for  injury  to  the  passen- 
ger by  negligence,  or  justify  the  exposure  of  the  passenger  to 
danger/  Intoxication  is  hot  of  itself  contributory  negligence, 
though  it  may  have  an  important  bearing  upon  the  question 
whether  the  passenger  has  by  his  conduct  brought  the  injury 
upon  himself.  If  the  negligence  of  the  carrier  has  been  such 
as  would  not  in  all  probability  have  occasioned  the  injury  to  a 
sober  man,  or  such  that  a  sober  man  could  have  easily  es- 
caped its  consequences,  the  presumption  would  be  that  the 
passenger  had  met  with  it  as  the  consequence  of  his  condition, 
in  which  event  he  would  of  course  be  without  reinedy  against 
the  carrier.^  But  if  it  could  be  shown  that  the  accident  would 
have  occurred  with  the  same  consequences  if  the  passenger 
had  been  sober,  or  that  his  inebriety  was  not  the  proximate 
cause,  and  was  not  the  reason  why  he  did  not  escape  from  the 
danger  into  which  the  negligence  of  the  carrier  had  brought 
him,  the  mere  fact  that  he  was  at  the  time  intoxicated  would 
not  deprive  him  of  his  right  to  recover.'  And  whether  or 
not  the  injury  was  attributable  to  the  intoxication  of  the 
passenger  or  to  the  negligence  of  the  carrier,  as  the  proximate 
cause,  would  be  a  question  within  the  province  of  a  jury  to 
determine. 

I  Even  though  the  passenger  is  so  MissouriPacE'y  Car.  Evans,  71  Tex. 

intoxicated  as  to  justify  his  ejection  361 ;  Railway  Co.  v.  VaUeley,  32  Ohio 

from  the,  train  (see  ante,  §  547),  he  St  345. 

should  not  be  left  helpless  and  ex-  2  Cincinnati,  etc  R  Co.  v.  Cooper, 

posed  to  danger,  as  to  leave   him  120  Ind.  469 ;  Welty  v.  Railroad  Co., 

lying  without  attention  on  the  plat-  105  Ind.  55. 

form  in  cold  weather  (Atchison,  etc.  In  Strand  v.  Railway  Co.,  67  Mich. 
R.  Co.  V.  Weber,  88  Kan.  543),  or  to  380,  it  is  said:  "The  jury  were  told 
put  him  off  away  from  the  station  only  that  they  might  consider  the 
and  leave  him  helpless  in  the  snow  fact  or  claim  of  the  plaintifi's  drink- 
(liouisville,  etc.  R.  Co.  v.  SuUivan,  81  ing  as  a  circumstance  bearing  upon 
Ky.  624),  or  leave  him  lying  on  the  the  question  of  reasonable  diligence 
track  where  he  has  fallen  from  the  aud  caution.  They  should  have  been 
train  (Cincinnati,  etc.  R  Co.  v.  clearly  instructed  that,  if  the  drink- 
Cooper,  120  Ind.  469).  But  where  ing  of  the  plaintife  contributed  of  aK 
the  carrier  has  done  his  full  duty  in  to  the  injury,  he  could  not  recover." 
respect  of  the  passenger's  removal,  ^  Miiiiman  ^  The  Railroad,  66  N.  Y. 
he  cannot  be  held  liable  because  the  643 ;  Whalen  v.  The  Railway,  66  Ma 
passenger  afterwards  wanders  back  323 ;  Schierhold  v.  The  Railroad,  40 
upon  the  track  and  is  killed.  McClel-  CaL  447 ;  Telf  er  v.  The  RaUroad,  30 
land   V.  Railway  Ca,  94  Ind,  276 ;  N,  J.  Law,  188 ;  Meyer  v.  The  Rail- 


OONTKIBUTOET   NEGLIGENCE   OF   PASSENGER.  [§  669. 

§  669.  Blind  and  deaf  passengers. —  As  to  the  blind  and 
the  deaf,  if  their  condition  is  known  to  the  carrier,  the  same 
reasons  which  requires  more  particularity  in  avoiding,  as  far 
as  possible,  the  exposure  of  infants  and  imbeciles  to  danger 
from  which  it  is  not  to  be  supposed  they  would  have  the  discre- 
tion or  the  ability  to  escape,  would  apply.  They,  however,  may 
also  be  so  far  guilty  of  contributory  negligence  as  to  be  entirely 
debarred  from  recourse  to  the  carrier  for  the  injuries  which 
they  may  sustain.'  And  if  their  unfortunate  condition  be  un- 
known to  the  carrier,  he  will  not  be  responsible  for  the  injuries 
of  which  it  may  be  the  cause,  if  the  situation  in  which  his 
negligence  has  placed  them  is  such  as  could  be  attended  with 
danger  only  to  those  afflicted  by  such  infirmities.  If  in  such 
situations  they  adopt  a  course  of  conduct  which  prudent  per- 
sons with  perfect  senses  would  have  seen  or  known  the  danger 
of,  and  are  thereby  injured,  the  carrier  will  not  be  responsible; 
In  Bridges  v.  The  Railway,-  the  train  of  the  railway  company 
in  which  the  passenger  was  traveling  overshot  the  platform, 
and,  being  nearsighted,  he  supposed  that  his  carriage  was  at 
the  proper  place  for  passengers  to  alight,  and  attempted  to  do 
so.  But  the  place  waS  one  wholly  unsuited  for  that  purpose, 
and  in  the  attempt  to  alight  the  passenger  fell  and  was  killed; 
The  fact  of  his  nearsightedness  was  relied  upon  as  an  excuse 
for  his  conduct,  and  it  was  contended  that  the  accident  had 
been  caused  and  was  to  be  attributed  solely  to  the  negligence 
of  the  road.  But  all  the  judges  were  of  opinion  that  the 
defect  of  vision  could  not  affect  the  question  of  the  liability  of 
the  company,  and  that  the  passenger  having  done  an  impru- 
dent thing,  which  had  brought  upon  him  the  misfortune,  and 
one  which  no  prudent  man,  seeing  the  situation,  would  have 
done,  the  company  should  not  be  held  liable.  And  so  the 
deafness  of  the  passenger,  unknown  to  the  carrier,  could  not 

road,  40  Mo.  151 ;  Stuart  v.  Machias  etc.  R.  R  v.  Bell,  70  IlL  102 ;  Maguire 
Port  48  Me.  477;  Toledo,  etc.  R  R  v.  The  Railroad,  115  Mass.  339. 
V.  RUey,  47  TO.  514;  Cassedy  v.  i  Dlinois  Cent.  R  R.  u  Buckner,  28 
Stockbridge,  31  Vt.  391;  Alger  r.  111.  299 ;  Chicago,  etc.  R  R  «.  McKeah, 
Lowell,  3  Allen,  402;  Chicago,  etc,  40  lU.  218;  Sleeper  v.  Sandown,53  N. 
E.  E.  V.  Gregory,  58  HI.  226 ;  Thorp  H.  244 ;  Poole  v.  The  Railroad,  8  Jones 
V.  Brookfield,  36  Cona  330 ;  Chicago,    (Law),  340. 

2L.R6Q.  B.  377. 
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be  urged  as  any  reason  why  his  vigilance  as  to  such  passenger 
should  be  increased.' 

§  670.  Side,  aged  and  disabled  passengers  and  tvomen. —  Sick 
and  aged  persons,  delicate  women  and  the  lame,  if  their  con- 
dition be  known  to  the  carrier,  are  entitled  to  more  attention 
and  care  from  the  carrier  than  those  in  good  health  and  under 
no  such  disability,  at  least  in  the  time  allowed  and  in  the  as- 
sistance rendered  them  in  getting  on  and  off  the  carrier's  con- 
veyance.^ And  where  a  passenger  who  had  gotten  into  the 
caboose  of  a  freight  train,  supposing  he  had  a  right  to  ride 
there,  was  put  off  between  two  stations  because  it  was  con- 
trary to  a  regulation  of  the  company  to  carry  passengers  upon 
such  trains,  when  he  was  sick  and  after  he  had  so  informed 
the  conductor  and  offered  to  pay  his  fare,  the  act  was  said  by 
the  court  to  have  been  done  under  aggravated  circumstances, 
and  the  verdict  for  the  plaintiff,  although  for  a  large  amount, 
was  permitted  to  stand.'  But,  as  reasonable  as  this  seems,  it 
has  been  disputed,  and  the  position  has  been  taken  that  all 
the  accommodation  or  assistance  extended  to  a  sick  passenger 
is  purely  a  matter  of  courtesy  on  the  part  of  the  carrier,  and 
not  at  all  incumbent  upon  him  in  the  line  of  his  public  duty.* 
This  latter  position,  however,  cannot,  to  this  degree,  be  sus- 
tained. It  is  reasonable  and  just  to  hold  that  if  persons,  who 
are  so  sick  and  disabled  as  to  require  assistance,  desire  to 
travel  upon  public  conveyances,  they  must  provide  themselves 
with  the  assistance  needed,'  and  also,  that,  if  they  desire  im- 
munities or  amenities  because  of  sickness,  they  should  make 
their  sickness  known.' 

» Cleveland,  etc.  R  R  v.  Terry,  8  Co.  v.  Crunk,  119  Ind.  542.    See,  also, 

Ohio  St  570.  Lucas  r.  Railroad  Ca,  6  Gray,  64 

2St  Louis,  etc.  R'y  Co.  v.  Finley,        3  Elinois  Cent  R  R  v.  Sutton,  53 

—  Tex.  — ,  15  S.  W.  Rep.  366 ;  Foss  'v.  111.  397. 

Railroad  Co.,  —  N.  H.  — ,  21  Atl.  Rep.        *  New  Orleans,  etc.  R  R  «.  Stat- 

322 ;  Sheridan  v.  The  Railroad,   36  ham,  42  Miss.  607. 
N.  Y.  39.    Where  the  carrier  know-        5  Louisville,  etc  R  Co.  v.  Fleming, 

ingly   undertakes    to   carry  a  pas-  14  Lea,  138 ;  Sevier  v.  Railroad  Ca, 

senger  so    sick    or    disabled    as   to  61  Miss,  a 

require  assistance,  he  is  bound  to  af-        «  Lemont  v.  Railroad  Co.,  1  Mackey, 

ford  the  assistants,   though    volun-  180.     Compare  this  case  with  that  of 

teers,  a  reasonable  time  to  put  the  ConoUy,  41  La.  Ann.  51, post.    Notice 

passenger  on  the  train  and  then  to  to  one  conductor  that  a  passenger  is 

leave  in  safety.     Louisville,  etc.  R  in  feeble  health  is  notice  to  the  com- 
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CONTEIBUTORY   NEGLIGENCE    OF   PAS3EN6EE.  [§  6T1. 

But,  while  the  carrier  may  not  be  required  to  provide  hos- 
pitals or  famish  medical  aid  and  nursing,  he  cannot  exempt  him- 
self from  the  ever-present  duty  to  act  humanely  and  to  exer- 
cise reasonable  care  for  the  protection  of  his  passengers ;  and 
if  a  passenger  is  so  unfortunate  as  to  become  or  be  sick  upon 
thejourney,  he  is  not  thereby  put  beyond  the  pale  of  care  and 
protection,  nor  can  he  be  ejected  from  the  vehicle  and  left  un- 
protected by  the  way,  but  reasonable  diligence  must  still  be 
exerted  to  protect  him  from  injury  and  prevent  further  ills 
than  those  already  inflicted  upon  him.' 

§  671.  Traveling  on  Sunday. —  The  fact  that  the  passenger 
was  traveling  on  Sunday,  although  it  may  have  been  in  viola- 
tion of  a  statute  which  expressly  prohibited  it,  except  in  cases 
of  necessity  or  charity,  will  be  no  defense  to  an  action  by  him 
caused  by  the  negligence  of  the  carrier.  In  Carroll  v.  The 
Kailroad,^  the  plaintiff  was  injured  by  the  explosion  of  a  boiler 
upon  a  ferry-boat,  while  traveling  thereon  in  violation  of  such 
a  law,  and  one  ground  of  the  defense  was  that,  as  he  was 
traveling  in  violation  of  law,  he  could  not  recover  for  the  in- 
jury sustained  while  doing  so.  But  it  was  said  that  the  law 
did  not  prohibit  the  carrier  from  carrying  passengers  on  Sun- 
day, and  that  as  to  him,  therefore,  the  contract  was  not  void, 
and  he  was  entitled  to  demand  compensation  for  the  carriage. 
"  Can  the  defendant,"  it  was  then  asked,  "  under  such  circum- 
stances, having  entered  into  a  contract  which  he  might  law- 

pany,  and  it  is  not  contributory  negli-  of  Cincinnati,  etc.  R.  Co.  v.  Cooper, 

gence  in  the  passenger  not  to  repeat  120  Ind.  469,  where  it  is  held  that  if 

it  to  every  conductor.    Foss  v.  Bail-  a  passenger,  even  as  the  result  of 

road  Co.,  supra.  pure  accident  and  without  any  fault 

'  See  this  duty  forcibly  stated  in  on  the  part  of  the  carrier,  is  thrown 

Conolly  V.  Railroad  Co.,  41  La.  Ann.  upon  the  track  and  rendered  help- 

57,  where  a  passenger  upon  a  street-  less,  it  is  the  duty  of  the  carrier, 

car  was  suddenly     stricken     with  where  the   fact  is   known,    to   use 

paralysis.    He  fell  into  the  aisle  and  proper  care  to  avoid  injuring  him, 

vomited,  and  the  driver,  who  claimed  e.  g.,  to  leave  him  to  be  run  over  by  a 

that  he  thought  the  passenger  was  following  train.     A  fortiori  is  this 

drunk,  put  him  ofif  upon  the  side-  true  where  he  is  known  to  have  been 

walk  and  left  him  lying  there  un-  thrown  from  the  train  by  negligence 

cared  for  for  four  hours  on  a  driz-  of  the  carrier  in  starting  the  train 

ling    cold    December      day.      The  with  a  sudden  jerk  while  the  pas'- 

passenger  died  and  the  earner  was  senger  was  getting  qS. 
held  liable.  See,  also,  the  strong  case       2  58N.  Y.126. 
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fully  make,  escape  from  liability  for  a  negligent  performance, 
on  the  ground  that  the  motive  and  purpose  of  the  other  party 
in  making  it  were  unlawful?  May  he  take  the  benefit  of  the 
contract  and  be  exempted  from  its  responsibilities?  Does  this 
case  constitute  an  exception  to  the  rule  that  the  obligation  of 
a  contract  must  be  mutual ;  and  may  one  party  resist  perform- 
ance and  at  the  game  time  exact  it  from  the  other?" 

§  672.  Same  subject. —  But  it  was  said  that  the  gravamen  of 
the  action  was  the  breach  of  duty  imposed  by  the  law  upon 
the  carrier  of  passengers,  to  carry  safely,  so  far  as  human  skiU 
and  foresight  could  go,  the  persons  he  undertakes  to  carry. 
There  was,  therefore,  no  necessity  for  supposing  any  contract 
whatever  between  the  parties.  This  duty  the  law  raises  out 
of  regard  for  human  life,  and  for  the  purpose  of  securing  the 
utmost  vigilance  by  carriers  in  protecting  those  who  have 
committed  themselves  to  their  hands,  and  is  as  obligatory 
upon  the  carrier  as  to  the  passengers  whom  he  undertakes  to 
carry  on  Sunday  as  upon  any  other  day.  It  was  therefore 
held  that  the  fact  that  the  injury  occurred  to  the  plaintiff 
while  traveling  on  Sunday  interposed  no  obstacle  to  his  re- 
covery. And  this  is  the  law  generally  adopted  by  the  courts 
in  this  country,^  including  the  supreme  court  of  the  United 
States,^  in  which  it  was  said  by  Grier,  J.,  that  "  the  law  relat- 
ing to  the  observance  of  Sunday  defines  a  duty  of  a  citizen  to 
the  state  and  to  the  state  only.  For  a  breach  of  this  duty  he 
is  liable  to  the  fine  or  penalty  imposed  by  the  statute,  and 
nothing  more."  And  such  is  the  law  in  England.'  But  the 
supreme  court  of  Massachusetts  formerly  held  that  one  who 
travels  upon  the  Sabbath,  unless  it  be  done  from  necessity,  or 
for  purposes  of  charity,  can  recover  nothing  from  the  carrier 
for  any  injury  which  he  may  sustain  by  the  latter's  negli- 

1  Mohney  t!.  Cook,  26  Penn.  St  343 ;  Frawley,   110    Ind.   18;    Johnson  «. 

Augusta  R  R  u.  Renz,  55  Ga.  126 ;  EaUway  Co.,  18  Neb.  690 ;  Smith  v. 

Norris  v.  Litchfldd,   35  N.  H.  371 ;  Railroad  Co.,  46  N.  J.  L  7 ;  SeweU  v. 

Corey  V.  Bath,  id.  530;  Kerwhacker  Webster,  59  N.   H.  586;  Knowlton 

V.  The  Raih-oad,  3  Ohio  St  172 ;  Sut-  v.  Railway  Co.,  59  Wis.  378 ;  Platz  v. 

ton  V.  Wauwatosa,  29  Wis.  21 ;  Frost  Cohoes,  89  N.  Y.   219 ;    Wagner  v. 

V.  Plumb,  40  Conn.  Ill;   Men-itt  v.  Railroad  Co.,  97  Mo.  513. 

Earle,  31  Barb.  38 ;  s.  0.  39  N.  Y.  115 ;  2  Railroad  v.  Towboat  Ca,  23  How. 

Merchants',  etc.   Ass'n  v.  Wood,  64  309. 

Miss,  661 J  Louisville,  etc.  R'y  Ca  v.  'The  English  statute  of  7  &  8  Vic. 
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gence.'  Such  also  would  seem  to  be  the  law  of  Maine  '^  and 
Termont.'  By  statute,  in  Massachusetts,  however,  the  rule  is 
now  changed.* 

§  673.  Whether  the  negligence  of  the  passenger's  carrier  is 
to  he  imputed  to  him  when  injured  hy  the  concurrent  negligence 
of  another — The  former  English  rule  of  Thorogood  v.  Bryan. 
It  was  formerly  the  law  of  England  that  if  both  of  two  car- 
riers are  guilty  of  negligence  which  causes  an  accident,  the 
passenger  of  one  of  them  who  suffers  an  injury  thereby  is  so 
far  identified  with  him  that  he  cannot  maintain  an  action 
against  the  other.  This  was  first  decided  in  the  case  of  Thoro- 
good V.  Bryan,  by  the  court  of  common  pleas,*  which  was  the 
case  of  a  passenger  in  an  omnibus  injured  by  another  omnibus, 
the  drivers  of  both  having  contributed  to  the  accident  by  their 
negligence.  He  brought  his  action  for  damages  against  the 
proprietor  of  the  one  in  which  he  was  not  a  passenger,  but  it 
was  held  that  he  could  not  recover.  "  In  the  present  case," 
said  Coltman,  J.,  "  the  negligence  that  is  relied  on  as  an  ex- 
cuse is  not  the  personal  negligence  of  the  party  injured,  but 
the  negligence  of  the  driver  of  the  omnibus  in  which  he  was 
a  passenger.  But  it  appears  to  me  that  having  trusted  the 
party  by  selecting  the  particular  conveyance,  the  plaintiff  has 
so  far  identified  himself  with  the  owner  and  her  servants  that, 
if  any  injury  results  from  their  negligence,  he  must  be  con- 
sidered a  party  to  it.  In  other  words,  the  passenger  is  so  far 
identified  with  the  carriage  in  which  he  is  traveling,  that  want 
of  care  on  the  part  of  the  driver  wUl  be  a  defense  of  the 
driver  of  the  carriage  which  directly  caused  the  injury."  But 
the  law,  as  thus  stated,  has  not  been  received  with  universal 
approbation,  and  is  said  not  to  bear  the  test  of  reason.    The 

expressly  provides  for  the  running  of  lace  v.  Navigation  Co.,  134  Mass.  95 ; 

trains  on  Sunday  for  the  conveyance  Davis  v.  Somerville,  138  Mass.  594. 

of  passengers.    Sandiman  v.  Breach,  2  Bryant  v.  Biddef  ord,  39  Me.  193. 

7  Bara  &  C.  96.  See,  also,  SuUivan  v.  Railroad  Co.,  83 

'Bosworthu  Swansey,  10  Met  363;  Me.  196;  Buck  v.  Biddef  ord,  83  Me. 

Stanton  v.  The  Railroad,  14  Allen,  433. 

485;  Connolly  v.  Boston,  117  Mass.  SHolcomb  v.  Danby,  51  Vt  438. 

64;  McDonnell  v.  The  Railroad  Cor-  <SUtute  1884,  ch.  37.    Readu  Rail- 

poration,  115  Mass.  564 ;    FeiUl   v.  road  Co.,  140  Mass.  199. 

Railroad  Co.,  109  Mass.  398;  Bucher  5  8  Com.  B.  115. 
ft  RaUroad  Co.,  131  Mass.  156;  Wal- 
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only  ground  upon'  which  it  can  be  claimed  to  rest  is,  that  the 
passenger  in  making  his  selection  of  his  conveyance  makes 
the  carrier  his  agent,  and  in  the  character  of  principal  becomes 
responsible  for  his  acts,  a  position  which  is  wholly  untenable. 
The  carrier,  neither  of  goods  nor  of  passengers,  is  the  agent 
of  those  who  employ  him.  He  is  in  no  wise  under  the  control 
of  his  employer,  nor  is  the  latter  responsible  for  his  acts.  If 
he  were,  he  might  be  held  liable  for  the  consequences  of  his 
negligence  to  others,  which  has  never  been  claimed;  and 
identifying  the  employer  with  his  carrier  in  a  case  where  there 
is  mutual  fault  in  causing  an  accident,  amounts  in  effect  to 
subjecting  him  to  such  liability.' 

§  674.  Same  stibject —  The  English  rule  generally  denied  in 
the  United  States. —  The  law  of  this  case  was  also  very  decid- 
edly disapproved  by  the  court  of  appeals  of  ISew  York,  in 
several  cases  which  have  come  before  it  directly  involving  the 
question  whether,  when  a  passenger  upon  the  train  of  a  rail- 
way company  was  injured  by  a  collision  with  the  train  of  an- 
other road,  the  employees  of  both. companies  being  in  fault, 
the  passenger  was  so  far  identified  with  the  company  by  which 
he  was  being  carried  that  he  could  not  maintain  an  action 
against  the  other .^  In  one  of  these  cases'  it  was  said  by  the 
court  to  be  "  entirely  plain  that  the  plaintiff  had  no  control, 
management,  even  no  advisory  power,  over  the  train  on  which 
he  was  riding.  Even  as  to  selection,  he  had  only  the  choice 
of  going  by  that  railroad  or  by  none.  To  attribute  to  him, 
therefore,  the  negligence  of  the  agents  of  the  company,  and 
thus  bar  him  of  a  right  of  recovery,  is  not  applying  any  ex- 
isting exception  to  the  general  rule  of  law,  but  is  framing  a 
new  exception,  which  does  not  in  fact  rest  upon  the  reason  of 
the  original  exception,  and  is  based  on  fiction,  and  inconsist- 
ent with  justice."  The  supreme  courts  of  many  other  states 
have  likewise  refused  to  identify  the  passenger  with  his  car- 
rier so  far  as  to  make  him  a  sharer  in  that  carrier's  negligence, 
and  in  several  cases  have  allowed  actions  to  be  maintained 

1  Bennett  v.  The  Eailroad,  36  N.  J.  260 ;  Barrett  v.  The  Railroad,  45  id. 
235.  628.    And  see  Robinson  v.  The  EaU- 

2  Chapman  v.  The  Railroad,  19  N.  Y.  road,  65  Barb.  146,  66  N.  T.  11 ;  Dyer 
841 ;  Colegrove  v.  The  Railroad,  30  id.  v.  Railway  Co.,  71  N.  Y.  238. 

493 ;  Webster  v.  The  Railroad,  38  id.       '  Chapman  v.  The  Raih-oad,  mpra. 
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without  regard  to  the  fact  that  his  own  carrier  contributed  by 
his  negligence  to  cause  him  the  injury.'  The  rule  has,  how- 
ever, been  approved  in  Pennsylvania.- 

§  675.  Same  siibject — English  criticism  of  the  rule. —  Other 
unfavorable  criticisms  were  made  upon  the  rule  of  the  identi- 
fication of  the  passenger  with  the  carrier  in  such  cases,  and  it 
was  very  pertinently  said  that  '>'  if  two  drunken  stage-coach- 
men were  to  drive  their  respective  carriages  against  each 
other  and  injure  the  passengers,  each  would  have  to  bear  the 
injury  to  his  own  carriage,  no  doubt ;  but  it  seems  highly  un- 
reasonable that  each  set  of  passengers  should,  by  a  fiction,  be 
identified  with  the  coachman  who  drove  them,  so  as  to  be  re- 
stricted for  remedy  to  actions  against  their  own  driver  or  his 
employer.  This,  nevertheless,  seems  to  be  the  result  of  the  de- 
cision in  Thorogood  v.  Bryan.  .  .  .  Why,  in  this  particu- 
lar case,  both  the  wrong-doers  should  not  be  considered  liable 
to  a  person  free  from  all  blame,  not  answerable  for  the  acts  of 
either  of  them,  and  whom  they  have  both  injured,  is  a  ques- 
tion which  seems  to  deserve  more  consideration  than  it  re- 
ceived in  Thorogood  v.  Bryan." ' 

§676.  Same  subject — Final  overthrow  of  the  ruleinEng- 
-  The'  rule  of  Thorogood  v.  Bryan,  however,  remained 


'Kentucky:   Danville,  etc.   Turn-  Alabam4:   Otis  v.  Thorn,  23  Ala. 

pike  Co.  V.  Stewart,  2  Met  (Ky.)  119 ;  469. 

Louisville,  etc.  R  E.  w  Case,  9  Bush,  Maryland :  Philadelphia,  etc.  R.  Co. 

738.  V.  Hogeland,  66  Md.  149. 

Michigan :  Cuddy  v.  Horn,  46  Mich.  California :  Hillmaii  v.  Newington, 

596  (Lake  Shore  R'y  Co.  v.  Miller,  25  57  CaL  56 ;  Tompkins  v.  Railroad  Co., 

Mich.  274,  is  not  followed) ;  Malmsten  66  CaL  163. 

tt  E.  E.  Co.,  49  Mich.  94.  Texas :   Galveston,  etc.  R'y  Co.  v. 

Minnesota :   Flaherty   v.  Railway  Kutac,  72  Tex.  643. 

Co.,  39  Minn.  328 ;  FoUman  v.  "Man-  Iowa :  Nesbit  v.  Gamer,  75  Iowa, 

kato,  35  Mmn.  532.  314 

New  Jersey:   Bennett  v.  Transp.  Missouri:  Becker  v.  Railway  Co., 

Co.,  36  N.  J.  L.  325 ;  New  'York,  etc.  —  Mo.  — ,  13  S.  W.  Rep.  1053. 

E.  Co.  V.  Steinbreuner,  47  N.  J.  L.  161.  United  States  Supreme  Court :  Lit- 

Ohlo :   Covington   Transp.   Co.   v.  tie  v.  Hackett,  116  U.  S.  366. 

Kelly,  36  Ohio  St  86 ;  St.  Clair,  etc.  ^Lockhart     u    Lichtenthaler,    46 

E  Co.  V.  Eadie,  43  Ohio  St  91.  Penn.  St   151 ;    Forks  v.  Bang,    84 

Indiana:  Albion  v.  Hetrick,  90  Ind.  Penn.  St  230;  Philadelphia,  etc.  R. 

545 ;  Knightstown  v.  Musgrove,  116  Co.  v.  Boyer,,  97  Penn.  St  91.  But  see 

Ind.  131.  Carlisle  v.  Brisbane,  113  Penn.  St  544. 

Illinois:   Wabash,  etc.  R.   Co.   W  H  Smith's  Ld.  Cases,  366,  note  to 

Shaoklet,  105  EL  364  Ashby  v.  White. 
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the  law  of  England  for  over  forty  years,'  but  in  1888  it  yielded 
to  the  almost  universal  disapproval  of  English-speaking  courts, 
and  was  finally  overruled  in  the  house  of  lords.^ 

§  676a.  Summary  of  the  rules  upon  the  subject  of  this  chofp- 
ter. —  The  rules  governing  the  questions  discussed  in  this  chap- 
ter have  been  well  summarized  in  a  recent  case '  as  follows : 

1.  Where  the  conduct  of  the  plaintiff  has,  as  a  matter  of 
fact,  contributed  to  the  accident,  but  such  conduct  has  not 
been  in  a  legal  sense  imprudent  or  negligent.  In  such  a  case 
the  plaintiff  may  recover  from  a  defendant  in  fault. 

2.  Where  the  conduct  of  the  plaintiff  has  been  negligent  or 
imprudent,  but  has  not  contributed  to  the  accident.  In  such 
a  case  the  plaintiff  may  recover  from  a  defendant  in  fault. 

3.  Where  the  conduct  of  the  plaintiff  has  been  negligent 
and  has  contributed  to  the  disaster.  In  such  a  case  the  plaint- 
iff cannot  recover  even  though  the  defendant  be  in  fault. 

'  See  Armstrong  v.  Railway  Co.,  '  Hanson  v.  Railway  Co.,  38  La. 
L.  R  10  Exch.  47.  Ann.  Ill ;  Knight  v.  Railway  Co.,  23 

2  The  Bernina,  13  Prob.  Diy.  58 ;  af-    La.  Ann,  462,  approved  in  Rorer  on 
firmed   in    Mills   v,   Armstrong,   13    Railroads,  1089. 
App.  Cas.  1, 
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Baggage  accompanied  by  a 
person  representing  the 
owner. 

Passenger  and  baggage  pass- 
ing over  different  routes. 

Same  subject 

Passenger  need  not  accom- 
pany his  baggaga 
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lay. 

What  is  reasonable  time. 

Same  subject 
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§  677.  Questions  discussed  in  this  chapter. —  Some  reference 
has  already  been  made  to  the  subject  of  the  passenger's  bag- 
gage, and  it  has  been  shown  that  in  its  custody  and  carriage 
the  public  carrier  incurs  the  same  liability  as  in  the  transpor- 
tation of  goods  as  freight.  There  are  certain  questions,  how- 
ever, in  regard  to  it,  which  could  not  be  appropriately  discussed 
when  treating  upon  the  subject  of  common  carriers,  such  as 
what  will  be  included  or  embraced  in  the  term  "  passengers' 
baggage,"  *  for  which  the  carrier  will  incur  this  extraordinary 
responsibility ;  to  what  extent  the  passenger  may  retain  the 
custody  of  his  baggage  and  yet  throw  the  responsibility  for 
its  safety  upon  the  carrier ;  and  what  are  the  duties  of  the 
carrier  in  respect  to  its  delivery,  as  to  which  the  rule  is,  in 
soE(ie  particulars,  somewhat  different  from  that  which  apper- 
tains to  the  delivery  of  ordinary  freight ;  and  as  these  ques- 
tions have  an  intimate  connection  with  the  subject  of  the 
carriage  of  the  passenger  himself,  their  consideration  has  been 
reserved  for  this  chapter. 


1  The  California  code  has  adopted    gage." 
the  English  term  "luggage,"  in  pref-    169. 
erence  to  the  American  term  "  bag- 
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1 678.  Carrier's  UaMlity  for  'baggage. —  It  was  formerly- 
held,  as  we  have  seen,  that  the  proprietors  of  public  convey- 
ances which  carried  passengers  were  not  responsible  as  com- 
mon carriers  for  the  baggage  of  passengers,  unless  a  distinct 
price  was  paid  for  its  carriage.'  But  the  law  is  now  settled 
otherwise;  and  when  the  carrier  contracts  for  the  carriage 
of  the  passenger,  either  expressly  or  by  receiving  him  upon 
Ms  conveyance,  the  carriage  of  his  reasonable  and  ordinary 
baggage  is  regarded  as  being  also  undertaken,  as  incidental 
to  the  principal  contract,  and  as  equally  obligatory  upon 
the  carrier.  Being,  however,  merely  incidental  to  the  car- 
riage of  the  passenger,  it  would  be  natural  to  suppose  that 
the  obligation  and  responsibility  of  the  carrier  in  respect  to 
his  baggage  would  be  only  co-extensive  with  the  responsibility 
which  he  incurred  for  the  safety  of  the  passenger,  and  that 
his  liability,  in  case  of  its  loss,  would  depend  upon  the  ques- 
tion of  negligence,  as  does  his  liability  in  case  of  injury  to  the 
passenger  himself.  But  it  is  now  too  well  established  to  be 
controverted,  that  in  the  carriage  of  the  passenger's  baggage 
the  carrier  incurs  the  full  responsibility  of  the  common  car- 
rier of  goods,  and  becomes  an  insurer  of  its  safety  against 
every  accident  which  is  not  the  act  of  God  or  of  the  public 
enemy  or  the  fault  of  the  passenger  himself.^ 

'MiddleCon  r.  Fowler,  1  Salk.  282;  Q.  B.  613;  Great  West.  R'y  Co.  v. 

TIpshare   v.  Aides,  1    Comyns,  25 ;  Goodman,  13  Com.  B.  313 ;  Marshall 

Wolf  V.  Summers,  2  Camp.  631.  v.    Railway   Co.,   11    Com.    B.  655 ; 

■  Story  on  Bail.  §  499,  and  author-  Butcher  v.  The  Railway  Co.,  16  Com. 

ities  there  cited.  This  rule  of  liability  B.  13. 

for  the  passenger's  baggage  has  been  The  general  adoption  of  the  rule  is 
for  many  years  the  universally  ac-  no  doubt  attributable  to  the  evident 
cepted  law  of  this  country.  But  as  necessity  which  those  who  travel 
late  as  1864,  in  the  case  of  Stewart  v.  are  under  to  carry  baggage,  and  to 
The  Railway  Co.,  3  Hurl.  &  C.  135,  the  fact  that  the  contract  to  carry 
the  proposition  that  the  carrier  of  the  baggage  was  necessary  to  make  the 
passenger  incurred  the  liability  of  contract  to  carry  the  passenger  at  all 
the  common  carrier  as  to  his  baggage  advantageous.  Nor  can  there  be 
was  disputed  by  Pollock,  C.  B.,  and  any  hardship  or  injustice  in  such  a 
it  was  said  by  him  that  no  English  rule,  as  it  is  in  the  power  of  the  car- 
case had  ever  definitely  so  settled  it  rier  to  charge  such  a  rate  for  pas- 
But  since  that  time  the  law  has  been  sage  as  wiU  compensate  him  for  the 
well  established  in  accordance  with  responsibility  he  assumes  for  the 
the  American  rule  by  the  cases  of  safety  of  the  passenger's  baggaga 
Macrow  v.  The  Railway  Co.,  L.  E.  6 
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§  679.  What  is  iaggage. —  It  is  impossible  to  define  with 
accuracy  what  will  be  considered  baggage  within  the  rule  of 
the  carrier's  liability.  It  may  be  said,  generally,  that  by  bag- 
gage we  are  to  understand  such  articles  of  personal  conven- 
ience or  necessity  as  are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchandise  or  other  valuables,  al- 
though carried  in  the  trunks  of  passengers,  which  are  not,  bow- 
ever,  designed  for  any  such  use,  but  for  other  purposes,  such 
as  a  sale  and  the  like.'  But  it  is  evident  that  that  which  may 
be  convenient  or  necessary  for  one  person  might  not  be  so  for 
another,  or  that  that  which  might  appropriately  and  properly 
be  classed  as  baggage  upon  one  journey,  and  for  one  purpose, 
might  not  be  so  for  another  journey  and  for  another  purpose. 
That  which  rnight  be  necessary  for  the  convenience  of  a  fe- 
male passenger  might  not  be  so  for  one  of  the  other  sex. 
That  which  might  be  a  convenience  and  almost  a  necessity 
for  a  traveler  in  one  condition  of  life  might  be  superfluous 
and  wholly  useless  in  the  case  of  another  whose  habits  and 
condition  in  life  were  whoUy  different.^ 

§  680.  Same  subject  —  Is  whatever  is  usually  carried  as  hag- 
gage. —  In  the  case  of  Hawkins  v.  Hoffman,'  in  which  it  was 
decided  that  samples  of  silks,  taken  with  him  in  his  trunk  by 
a  merchant's  clerk,  were  not  embraced  within  the  meaning  of 
the  term  baggage,  the  following  language  was  used  by  Bron- 
son,  J. :  "I  do  not  intend  to  say  that  the  articles  must  be  such 
as  every  man  deems  essential  to  his  comfort ;  for  some  men 
carry  nothing  or  very  little  with  them  when  they  travel,  while 
others  consult  their  convenience  by  carrying  many  things. 
Nor  do  I  intend  to  say  that  the  rule  is  confined  to  wearing 
apparel,  brushes,  razors,  writing  apparatus  and  the  like,  which 
most  persons  deem  indispensable.  If  one  has  books  for  his 
instruction  or  amusement  by  the  way,  or  carries  his  gun  or 
fishing  tackle,  they  would  undoubtedly  fall  within  the  term 
baggage,  because  they  are  usually  carried  as  such.  This  is,  I 
think,  a  good  test  for  determining  what  things  fall  within  the 
rule."  And  this  test,  whether  the  articles  claimed  as  baggage 
are  such  as  are  usually  carried  as  baggage  by  persons  travel- 

1  Stoiy  on  Bail.  §  499.  3  e  HD],  586, 

2  Bishop    on  Non-Contract    Law, 
§1169. 
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ing  for  certain  purposes  or  upon  certain  kinds  of  journeys,  is 
one  which  has  been  often  applied.* 

gf681.  Same  subject — Articles  for  personal  use  during,  or 
far  ultimate  purpose  of,  journey. —  This  question  as  to  what 
was  properly  included  by  the  term  baggage  came  before  the 
court  of  queen's  bench  in  the  recent  case  of  Macrow  v.  The 
Eailway  Companj'^,'^  in  which  it  became  necessary  to  decide 
whether  bedding,  in  a  trunk  with  which  the  passenger  was 
traveling,  came  within  its  meaning,  and  the  true  rule  was  said 
J)y  Cookburn,  C.  J.,  to  be, "  that  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  according  to  the 
habits  or  wants  of  the  particular  class  to  which  he  belongs, 
either  with  reference  to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  journey,  must  be  considered  as  per- 
sonal luggage.  This  would  include  not  only  all  articles  of 
apparel,  whether  for  use  or  ornament,  but  also  the  gun-case 
or  the  fishing  apparatus  of  the  sportsman,  the  easel  of  the 
artist  on  a  sketching  tour,  or  the  books  of  the  student,  and 
other  articles  of  an  analogous  character,  the  use  of  which  is 
personal  to  the  trayeler,  and  the  taking  of  which  has  arisen 
from  the  fact  of  his  journeying.  On  the  other  hand,  the  term 
'  ordinary  luggage,'  being  thus  confined  to  that  which  is  per- 
sonal to  the  passenger,  and  carried  for  his  use  or  convenience, 
it  follows  that  what  is  carried  for  the  purposes  of  business, 
such  as  merchandise  or  the  like,  or  for  larger  or  ulterior  pur- 
poses, such  as  articles  of  furniture  or  household  goods,  would 
not  come  within  the  description  of  ordinary  luggage  unless 
accepted  as  such  by  the  carrier."  ..."  JSTow  though  we 
are  far  from  saying,"  continued  he,  "  that  a  pair  of  sheets  or 
the  hke,  taken  by  a  passenger  for  his  own  use  on  a  journey, 
might  not  fairly  be  considered  as  personal  luggage,  it  appears 
to  us  that  a  quantity  of  articles  of  this  description,  intended, 
not  for  the  use  of  the  traveler  on  the  journey,  but  for  the  use 

1 "  What  should  constitute  neces-  tion  of  the  parties,  have  considerable 

eary  baggage  for  a  traveler  depends  to  do  with  it,  and  all  these  are  to  be, 

very  much  upon  the  circumstances  considered  as  a  question  of  fact  for 

of  each  particular  case.    The  con-  the  decision  of  the  court  or  jiiry." 

veniences  required  for  the  journey  Miller,  J.,  in  Curtis  v.  Railroad  Co., 

which  has  been  taken,  the  duration  74  N.  Y.  116. 
of  the  absence,  as  well  as  the  posi-       2  L.  E.  6  Q.  B.  613. 
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of  his  household  when  permanently  settled,  cannot  be  held  to 
be  so."  ^ 

§  681a.  Sctme  subject — As  to  value.— In  the  absence  of 
legislation  limiting  the  responsibility  of  a  carrier,  or  of  reason- 

the  passenger,  either  on  payment  or 
■without  payment  of  an  extra  charge, 
to   take  more   than   the   regulated 


'  Other  portions  of  the  opinion  in 
this  case  are  of  sufficient  importance 
to  claim  attention.  "The  convey- 
ance of  the  personal  luggage  of  the 
passenger,"  said  the  learned  judge, 
"  being  obviously  for  his  convenience, 
and  therefore  accessory,  as  it  were, 
to  his  conveyance,  it  may  be  thought 
that  the  liability  of  the  earner, 
in  respect  of  the  safe  conveyance  of 
passenger's  luggage  should  have  been 
co-extensive  only  with  the  liability  in 
respect  of  the  safety  of  the  passen- 
ger. The  law,  however,  is  now  too 
firmly  settled  to  admit  of  being 
shaken,  that  the  liability  of  common 
carriers,  in  respect  of  articles  carried 
as  passengers'  luggage,  is  that  of  car- 
riers of  goods  as  distinguished  from 
that  of  carriers  of  passengers ;  unless, 
indeed,  where  the  passenger  himself 
takes/  personal  charge  of  them,  as  in 
Talley  v.  Great  Western  R'y  Co.,  L.  R 
6  C,  P.  44,  in  which  case  other  con- 
siderations arise.  On  the  other  hand, 
the  obligation  of  a  railway  company 
or  other  carrier  of  passengers  to 
cany  the  luggage  of  a  passenger 
being  limited  to  personal  luggage,  it 
follows  that  it  is  only  in  respect  of 
what  properly  falls  under  the  de- 
nomination of  'personal  luggage,'  or 
has  been  accepted  by  the  carrier  as 
such,  that  the  liability  to  carry  safely, 
irrespective  of  negligence,  attaches. 
It  is  necessary  to  statfl  the  proposi- 
tion with  this  qualification;  for  as 
the  limitation,  both  as  to  the  quan- 
tity and  the  character  of  the  luggage 
to  be  carried,  is  established  for  the 
protection  of  the  carrier,  it  follows 
that  in  either  respect  it  may  be 
waived  by  the  latter;  and  conse- 
quently, that  if  the  carrier  permits 


quantity  of  luggage,  -or  knowingly 
permits  him  to  take  as  personal  lug- 
gage articles  that  would  not  come 
under  that  denomination,  he  will  be 
liable  for  their  loss,  though  not  aris- 
ing from  his  negligence.  Thus  in 
the  case  of  Great  Northern  E'y  Ca 
V.  Shepherd,  8  Ex.  30,  Lord  Wens- 
leydaJe  says :  "  If  the  company  had 
notice  that  a  passenger  brought  with 
him  goods  which  were  not  luggage, 
and  they  chose  to  carry  them,  they 
would  be  responsibla'  Again  he 
says:  'If  the  plaintiff  had  carried 
these  articles  exposed,  or  had  packed 
them  in  the  shape  of  merchandise, 
so  that  the  company  might  have 
known  what  they  were,  and  they 
had  chosen  to  treat  them  as  personal 
luggage,  and  carry  them  without 
demanding  any  extra  remuneration, 
they  would  have  been  responsible  for 
the  loss.  So  also  upon  any  Umit  in 
point  of  weight,  if  the  company  chose 
to  allow  a  passenger  to  carry  more, 
they  would  be  liable.' 

"  In  like  manner,  in  Cahill  v.  Lon- 
don &  Northwestern  R'y  Ca,  13  C.  B. 
(N.  S.)  818,  I  expressed  the  opinion 
of  the  court  of  exchequer  chamber 
when  I  said :  '  If  a  railway  company, 
who  by  then-  act  of  parhament  ai-e 
bound  or  by  their  regulations  profess- 
to  carry  personal  luggage  free,  choose 
to  take  as  ordinary  luggage  that 
which  they  know  to  be  merchandise, 
I  quite  agree  that  it  is  not  competent 
for  them,  in  the  event  of  a  loss,  to 
claim  exemption  from  liability  on 
the  ground  that  the  article  consists 
of  merchandise  and  not  of  ordinary 
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able  regulations  upon  the  subject  by  the  carrier  itself,  it  can- 
not be  assumed  that  the  general  law  prescribes  any  definite, 
fixed  limit  of  the  value  of  baggage,  beyond  which  the  carrier 
is  not  hable.    But  the  same  rule  which  regulates  the  kind  or 

ried  by  another.  It  seems  to  us,  how- 
ever, a  misapprehension  to  suppose 
that  Mr.  Justice  Story  intended  to 
say  that  ordinary  passengers'  lug- 
gage comprehended  only  that  which 
was  common  to  all  passengers.  We 
believe  him  to  have  used  the  term 
'  usually '  relatively  to  the  habits  and 
wants  of  the  different  sorts  and 
classes  of  travelers.  In  Phelps  v. 
Liondon  &  North  Western  R'y  Co., 
19  C.  B.  (N.  S.)  321,  which  is  an  au- 
thority binding  upon  us,  the  question 
for  the  court  was  whether  an  attor- 
ney, traveling  as  a  passenger  on  a 
railway,  was  entitled  to  carry  with 
him  in  his  portmanteau,  as  ordinary 
luggage,  the  deeds  and  documents 
which  were  required  as  evidence  on 
a  trial  which  he  was  going  to  attend. 
The  court  of  common  pleas  held  that 
he  was  not  Erie,  C.  J.,  says :  '  It  is 
agreed  on  all  hands  that  it  is  impos- 
sible to  draw  any  well-defined  line  as 
to  what  is  and  what  is  not  necessary 
or  ordinary  luggage  for  a  traveler ; 
that  which  one  traveler  would  con- 
sider indispensable  would  be  deemed 
supeiTfluous  and  unnecessary  by  an- 
other. But  tfie  general  habits  and 
wants  of  mankind  must  be  taken  to 
be  in  the  mind  of  the  carrier  when 
he  receives  a  passenger  far  convey- 
ance.'' This  at  once  illustrates  in 
what  sense  the  word  '  usually '  is  em- 
ployed by  Story,  and  affords  a  strong 
reason  why  the  word  '  usual '  or  the 
word  'ordinary,'  or  some  word 
equivalent  in  effect,  should  be  con- 
sidered as  quahfying  the  word  '  lug- 
gage.' The  cases  of  Cahill  v.  London 
&  North  Western  E'y  Co.,  13  C.  B. 
(N.  S.)  818;  Great  Northern  R'y  v. 
Shepherd,  8  Ex  30,  and  Belfast  & 


But,  on  the  other  hand,  if 
a  passenger  who  knows,  or  ought  to 
know,  that  he  is  only  entitled  to  have 
his  ordinary  pei-sonal  luggage  car- 
ried free  of  charge,  chooses  to  carry 
with  hinj  merchandise,  for  which  the 
company  are  entitled  to  make  a 
charge,  he  cannot  claim  to  be  com- 
pensated in  respect  of  any  loss  or  in- 
jury by  the  company  to  whom  he 
has  abstained  from  giving  notice  of 
the  contents.  In  such  a  case  he  car- 
ries it  at  his  own  risk.' 

"It being  clear  that  the  contract 
on  the  part  of  the  raUway  company 
is  to  carry  personal  luggage  only,  it 
follows  that  "it  is  only  in  respect  of 
what  can  properly  be  termed  per- 
sonal luggage  that  a  liability  in  case 
of  loss  in  the  absence  Of  negligence 
aiises.  The  difficulty  in  the  present 
case,  as  it  has  been  in  many  others,  is  to 
determine  what  properly  comes  under 
the  description  of  ordinary  personal 
The  definition  of  'bag- 
'  which  is  here  a  synonym  of 
given  in  Story  on  Bail., 
§  499,  namely, '  such  ai'ticles  of  ne- 
cessity or  personal  convenience  as 
are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchan- 
dise or  other  valuables,  although  car- 
ried in  the  trunks  of  passengers, 
which  are  not  designed  for  any  such 
use,  but  for  other  purposes  such  as 
sale  arfd  the  like,'  though  it  appears 
to  have  been  approved  of  by  Lord 
Wensleydale  in  the  case  before  cited, 
has  been;criticised  in  America,  as  ap- 
pears from  a  note  of  the  editor  of  the 
seventh  edition  of  Mr.  Justice  Story's 
^ork,  on  the  ground  that  what  is 
'usually'  canied  by  one  man  differs 
materially  from  what  is  usually  oar- 
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quantity  of  baggage  which  a  passenger  may  carry  controls, 
whenever  its  value  is  in  question,  and  while  a  very  liberal  lati- 
tude is  given  by  the  courts  to  the  value  of  baggage,  for  the 
loss  of  which  a  passenger  may  recover,  yet  this  is  not  unlim- 
ited, and  is  confined  to  such  a  quantity  and  value  as  passen- 
gers, under  like  circumstances,  and  in  like  conditions  of  life, 
usually  or  ordinarily  carry  for  personal  use  or  convenience  in 
traveling.  E^or  is  the  carrier  liable  for  such  unusual  articles 
as  the  exceptional  fancies,  habits  or  idiosyncrasies  of-  particular 
individuals  may  prompt  them  to  carry.  In  one  case,  how- 
ever, a  Russian  woman  of  rank,  of  great  wealth  and  high 
social  position,  carried  in  her  trunks  a  large  quantity  of  rare 
and  valuable  ]aces,;Which  she  was  accustomed  to  wear  upon 
different  dresses  when  on  visits  or  attending  theaters,  dinners, 
balls  and  receptions.  Some  of  these  laces,  to  the  value  of 
$75,000,  were  abstracted  from  her  trunks  while  in  the  pos- 
session of  the  railroad  company.  The  jury  to  whom  the  case 
was  submitted  rendered  a  verdict  in  her  favor  for  $10,000  as 
the  value  of  the  missing  laces,  and  this  verdict  was  not  dis- 
turbed upon  an  appeal  to  the  supreme  court.^ 

Ballymena  R'y  Co.  v.  Keys,  9  H.  L.  O.  nitions  which    have   hitherto    been 

556,  establish  that  articles  of  mer-  given.    They  have  been  quite  enough 

chandise    cannot  be    considered    as  for  the  cases  in  which  they  have  been 

personal  luggage.  pronounced,  but  it  does  not  appear  tO' 

"  In  Hudston  v.  Midland  R'y  Co.,  L.  me  that  any  of  them  are  perfect'  He 

E.  4  Q.  B.  366,  the  point  arose  in  a  then  proceeds  to  say:  '  The  only  defi- 

different  manner.    The  plaintiff  there  nition  I  can  think  of,  and  one  which 

had  tendered  to  the  company  a  spring  is  suiHcient  for  this  case,  is  that  the 

horse,  which  he  had  purchased  and  words  of  the  statute  describe  a  class- 

was  taking  home  to  his  children,  as  of  articles  which  are  ordinarily  or 

part  of  his  baggage.    The  company  usually  carried  by  travelers  as  their 

refused  to  receive  it  unless  he  paid  for  luggage.'    He  then  proceeds  to  hold 

the  carriage,  whereupon  he  paid  the  that  the  dimensions  and  size  of  this 

charge,  and  afterwards  brought  ai  spring  horse  took  it  out  of  this  defi- 

action  to  recover  back  the  sum  he  nition." 

had  so  paid.    My  brother  Lush  in  i  New  York,  etc.  Railroad  v.  Fi'a- 

that  case  observes :  '  It  is  extremely  loff,  100  U.   S.   34.    Field,  J.,  with 

difficult  to  frame  a  definition  in  terms  whom    concurred     Miller,    J.,   and 

which  shall  embrace  all  that  is  in-  Strong,  J.,  dissented,  on  the  ground 

tended  to  be  brought  within  the  regu-  that  two  hundred  and  seventy-five 

lation,  and  exclude  all  that  is  intended  yards  of  lace,  claimed  by  the  owner 

to  be  excluded.    I  cannot  say  that  I  to  be  worth  $75,000,  and  found  by 

am  satisfied  with  any  of  the  defi-  the  jm-y  to  be  of  the  value  of  $10,000, 
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§682".  8avie  subject — Various  articles  held  baggage. —  Fol- 
lowing out  this  idea  that  the  baggage  of  the  passenger,  so  as 
to  impose  liability  upon  the  carrier  for  it  as  such,  includes 
such  things  as  will  be  considered  necessary  or  convenient  for 
his  personal  wants,  in  view  of  the  habits  and  condition  of  the 
passenger  and  of  the  purposes  of  the  journey,  it  has  been  held 
that  it  will  embrace  money  honafide  carried  in  the  passenger's 
trunk  for  traveling  expenses  and  personal  use,  to  an  amount 
not  exceeding  what  a  prudent  person  would  deem  proper  and 
necessary  for  that  purpose,  but  not  money  beyond  that  amount 
or  intended  for  other  purposes ;  ^  manuscript  books,  the  prop- 
erty of  a  student,  and  necessary  to  the  prosecution  of  his 
studies;^  a  reasonable  quantity  of  the  tools  of  a  mechanic, 
carried  in  his  trunk  with  his  clothing ;  ^  a  manuscript  "  price 
book"  which  plaintiff  carried  about  with  him  in  his  valise 
while  engaged  as  traveling  agent  in  selling  goods,  and  used  by 
him  when  making  sales,  to  ascertain  values;*  the  surgical  in- 


could  not,  as  a  matter  of  law,  be 
properly  considered  as  baggage  of  a 


'And  the  amount  of  money  which 
may  be  thus  carried  will  depend  upon 
the  length  of  the  journey,  the  cir- 
cumstances and  condition  of  the  pas- 
senger, and  other  considerations  to 
be  weighed  by  the  jury.  The  amount 
will  not  be  limited  to  what  may  be 
barely  suflScient  to  defray  the  ex- 
penses of  the  journey,  but  enough 
may  be  carried  in  this  way  to  meet 
all  the  contingencies  of  delays  and 
stoppages  or  other  incidental  ex- 
penses which  the  passenger  may  be 
required  to  incur  in  going  and  re- 
turning, if  it  be  his  intention  to  re- 
turn, when  the  object  of  his  journey 
lias  been  accomplished.  In  Fairfax 
B.  EaUroad,  73  N.  Y.  167,  thirty-nine 
English  sovereigns,  worth  $318.40, 
which  had  been  packed  in  plaintiff's 
tiTink,  were  allowed  as  reasonable 
baggage.  But  see  oonim,  and  that 
a  passenger  will  not  be  allowed 
money  as  baggage,  even  to  the 
amount  necessary  for  traveling  ex- 


penses, Hawkins  u  Hoffman,  6  HiU, 
586;  Davis  v.  Tlie  Railroad,  23  111. 
378 ;  Jordan  v.  The  Eailroad,  5  Cush. 
69;  Orange  County  Bank  v.  Brown, 
9  Wend.  85 ;  Weed  v.  The  Railroad, 
19  id  534;  Doyle  v.  Kiser,  6  Ind. 
243 ;  MeiTill  v.  Grinnell,  30  N.  Y.  594 ; 
Johnson  v.  Stone,  11  Humph.  419; 
Illinois  Cent.  R.  E.  •a  Copeland,  34 
111.  332 ;  Simon  v.  Miller,  7  La,  Ann. 
360 ;  M.  &  T.  Bank  v.  Gordon,  5  id. 
64 ;  Del  Valle  v.  Steamer  Richmond, 
27  id.  90;  Bomar  v.  Maxwell,  9 
Humph.  621 ;  Duffy  v.  ThompsoUj  4 
E.  D.  Smith,  178. 

2  Hopkins  v.  Westcott,  6  Blatchf. 
64. 

3  Porter  v.  HildebranS,  14  Penn.  St 
139 ;  Davis  v.  The  Railroad,  10  How. 
Pr.  330. 

What  is  a  reasonable  quantity  of 
tools  to  carry  as  baggage  is  a  ques- 
tion for  the  jury.  Kansas,  etc.  Rail- 
road u  Morrison,  34  Kan.  502. 

<  Gleason  v.  The  Transportation  Co., 
33  Wis.  85 ;  Staub  V.  Kendrick,  121 
Ind.  236. 
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struments  of  an  army  surgeon ; '  a  woman's  jewelry,  aad  every 
article  pertaining  to  her  wardrobe  that  may  be  necessary  or 
convenient  to  her  in  traveling;-  a  watch  carried  in  the  pas- 
senger's trunk.'  But  if  the  passenger  wears  one  watch  upon 
his  person  he  will  not  be  allowed  to  recover  for  another  as 
baggage.*  Valuable  laces  carried  in  her  trunk  by  a  foreign 
woman  of  rank;*  dresses  and  material  for  dresses  for  the 
members  of  one's  family,  purchased  in  a  distant  city  and  being 
taken  home  by  him  as  baggage  in  a  trunk ;  *  a  case  of  dueling 
pistols  and  one  pocket  pistol  contained  in  a  carpet  bag,  and 
not  carried  for  sale  or  traflSc  but  for  the  personal  use  and  pro- 
tection of  the  passenger ; '  an  opera  glass  carried  in  a  trunk 
with  other  baggage,  are  baggage.* 

§  683.  Same  subject  —  Bedding. — And  in  Ouimit  v.  Hen- 
shaw '  "  a  bed,  piUows,  bolster  and  bed-quilts  belonging  to  a 
poor  man  who  is  moving  with  his  family  "  were  held  to  be 
properly  called  and  considered  as  baggage.  "  It  is  very  com- 
mon for  such  persons,"  it  was  said,  "  to  take  such  articles  with 


1  Hannibal  R  R.  v.  Swift,  13  WaU. 
263. 

2McGill  V.    Rowand,  3  Penn.  St 
451 ;  Torpey  v.  Williams,  3  Daly,  163 
Brooke  v.  Pickwick,  4  Bing.    318 
Pettigrew  v.  Barnum,   11  Md.  434 
Mauritz  v.  The  Railroad,  33  Fed.  Rep. 
765. 

'  Jones  V.  Voorhees,  10  Ohio,  145 ; 
MoCormiok  v.  The  Raih-oad  Co.,  4  E. 
D.  Smith,  181;  American  Contract 
Co.  V.  Cross,  8  Bush,  473.  But  see 
contra,  Bomar  v.  Maxwell,  supra. 

*  Mississippi  Cent  R.  R.  v.  Kennedy, 
41  Miss.  671. 

5  Fi-aloflf  V.  The  Railroad,  10  Blatch. 
16.  This  case  was  tried  a  second 
time  and  an  appeal  to  the  supreme 
court  was  affirmed  in  New  York,  etc. 
Railroad  v.  Fi-aloflf,  100  TJ.  S.  34. 

6  Dexter  v.  The  Raih-oad,  43  N.  Y. 
826. 

Proper  and  nbcessary  articles  of 
clothing,  purchased  by  a  husband  for 
his  wife  and  child  and  packed  with 
his  own  clothing,  may  be  recovered 


as  baggage  by  the  husband.  Curtis 
V.  Railroad,  74  N.  Y.  116.  Clotli  not 
yet  made  into  garments,  but  intended 
for  manufacture  into  wearing  ap- 
parel, held  baggaga  Mauritz  v.  The 
Hailroad,  23  Fed.  Rep.  765. 

7  Woods  V.  Devin,  13  IlL  746 ;  Davis 
V.  The  Raikoad,  22  IlL  278.  But  see 
contra,  Giles  u  Fauntleroy,  13  Md.  136. 
And  he  wiU  be  allowed  only  one  re- 
volver. He  cannot  carry  two  as  bag- 
gaga  Chicago,  etc.  R  R.  r.  Collins,  56 
m  212. 

A  rifle,  a  revolver,  two  gold  chains, 
two  gold  rings  and  a  silver  pencil 
case,  held  baggage.  Bruty  v.  Rail- 
way, 33  Up.  Can.  (Q.  B.)  66.  A  gun. 
International,  etc.  Railway  v.  Folli- 
ard,  66  Tex.  608. 

«  Toledo,  etc.  R.  R  tt  Hammond,  33 
Ind.  379. 

A  dressing-case  and  telescope  held 
baggage.  Cadwallader  v.  Railway,  9 
Low.  Can.  169. 

9  85  Vt  604 
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them  as  baggage  —  their  poverty  makes  it  necessary,  and  such, 
things  are  about  all  they  have  that  would  make  b.aggage. 
They  are  not  merchandise,  are  of  small  value,  may  be  put  in 
a  box  or  trunk  like  apparel,  are  frequently  of  immediate  and 
necessary  personal  use  to  the  owners,  and,  both  from  custom 
and  from  a  regard  to  the  poverty  of  such  travelers,  are  often 
and  properly  treated  as  baggage.  If  the  tools  of  a  mechanic 
or  articles  of  amusement,  such  as  a  gun,  a  pistol  and  fishing 
tackle,  or  of  instruction,  as  books  or  a  lady's  jewelry,  are 
gfoperly  baggage,  because  they  are  usually  carried  as  such, 
we  think  the  articles  here  in  question  may,  both  by  reason 
and  custom,  be  included  in  the  same  list.  The  case  on  this 
point  was,  we  think,  put  to  the  jury  with  proper  instructions." 
§  684.  Srnne  subject  —  A  Iroad  rule. —  And  in  Parmelee  v. 
Fischer,'  the  action  being  for  the  value  of  a  chest  containing 
"  two  feather  beds  and  pillows,  two  coverlets,  two  bed  spreads 
or  blankets,  one  lady's  black  silk  dress,  ten  yards  of  muslin  de- 
laine, one  cloak,  one  fur  muff,  one  large  woolen  shawl,  one  oil- 
cloth table-cover,  one  woolen  vest,  two  pairs  woolen  panta- 
loons, two  frocks  or  lady's  dresses,  one  umbrella,  one  pair  new 
calf-skin  boots,  one  German-silver  or  britannia  teapot,  one 
looking-glass,  one  new  double-barreled  gun,  one  set  of  com- 
mon dishes,  two  dozen  German-silver  spoons,  one  serving-box, 
one  woolen,  overcoat,  one  woolen  dress  coat,  five  pairs  of 
stockings  and  six  towels,"  and  the  jury  having  been  instructed 
that,  if  they  found  for  the  plaintiff,  "to  assess  the  damages 
for  such  articles  of  necessity  and  convenience  as  are  usually 
carried  by  passengers  for  their  personal  use  and  comfort,  in- 
struction and  amusement,  or  protection,  having  regard  to  the 
object  and  length  of  the  journey,"  and  having  under  this  in- 
struction assessed  the  plaintiff's  damages  at  $150,  the  supreme 
court  upon  appeal  held  the  instruction  to  have  been  right,  and 
refused  to  disturb  the  verdict.  But  this  case  certainly  allows 
a  latitude  to  the  discretion  of  a  jury  in  determining  what  shall 
be  baggage  within  the  rule  of  the  carrier's  liability,  which  is 
unwarranted  by  any  other  reported  case,  unless  it  be  that  of 
Ouimit  V.  Henshaw,  supra,  and  of  these  two  cases  it  may  be 
said  that  they  leave  scarcely  any  limit  to  what  may  be  re- 
garded as  a  passenger's  baggage. 

1 33  111.  SIS. 
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§  685.  WJmt  is  not  iaggage. —  On  the  other  hand,  articles  of 
merchandise  intended  for  sale,  or  which  are  not  designed  for 
the  personal  use  of  the  passenger,  will  not  be  considered  as 
baggage,  and  if  the  passenger  attempts  to  carry  them  as  such 
the  carrier  wiU  not  be  liable  for  them  if  lost  or  injured,  unless 
having  been  informed  of  their  true  character,  or  knowing,  or 
being  presumed  to  know,  from  the  circumstances  that,  though 
being  carried  by  the  passenger  as  baggage,  they  consist  of 
merchandise,  he  accepts  them  for  carriage  as  baggage.^    Nor 


IK  a  passenger  tenders  merchan- 
dise to  the  carrier  to  be  carried  as 
baggage,  packed  in  such  a  way  that 
the  carrier  can  see  and  must  know 
that  it  is  merchandise,  and  he,  not- 
withstanding, accepts  it  for  carriage, 
he  will  be  responsible  for  it  in  case  it 
is  lost.  Great  Northern  Bailway  v. 
Shepherd,  8  Exeh.  30 ;  Hannibal  R  R 
V.  Swift,  12  Wall.  362 ;  Chicago,  etc. 
Eailroad  v.  Conklin,  32  Kan.  55; 
Haines  v.  Railway,  29  Minn.  160; 
Ross  V.  Eailroad,  4  Mo.  App.  582  (un- 
reported case) ;  Waldron  v.  The  Eail- 
road, 1  Dak.  Ter.  336 ;  Strouss  v.  Eail- 
way,  17  Fed.  Eep.  209;  Mauritz  v. 
The  Eailroad,  23  Fed.  Eep.  765. 

The  defendant's  station  agent  "hav- 
ing checked  the  trunk  in  question  as 
baggage,  with  knowledge  that  it  con- 
tained jewelry  (for  sale),  and  without 
any  concealment  practiced  by  the 
plaintiff  as  to  the  contents  of  said 
trunk  or  the  value  of  the  same,  the 
plaintiff  is  not  estopped  from  demand- 
ing full  compensation  for  the  trunk 
and  its  contents,  as  though  the  con- 
tents were  in  fact  ordinary  baggage 
and  not  merchandise."  Jacobs  v. 
Tutt,  33  Fed.  Eep.  412.  AndinMinter 
V.  Eailroad,  41  Mo.  503,  a  piece  of  car- 
peting was  held  baggage  where  it 
was  received  by  a  baggage-master  as 
such,  although  no  check  was  given 
for  it,  and  the  baggage-master  had 
express  instructions,  unknown  to  the 
passenger,  not  to  accept  such  mer- 


chandise as  baggage.  See,  also, 
Hoeger  v.  Railway,  63  WisL  100.  In 
Cantling  v.  The  Railroad,  54  Mo.  385, 
defendant  was  held  liable  for  a  dog 
carried  in  a  baggage-car.  In  this 
case  plaintiff  was  informed  that  de- 
fendant did  not  carry  dogs  in  its  pas- 
senger-cai-s,  and  placed  the  dog  in  the 
baggage-master's  charge,  paying  him 
for  his  trouble.  Defendant  held  liable 
for  loss  of  dog,  notwithstanding  a 
printed  rule  to  the  contrary,  which 
was  posted  in  the  various  stations, 
but  of  which  plaintiff  had  no  notica 
See,  however,  Honeyman  v.  The  Rail- 
road, 13  Ore.  352,  where  under  about 
the  same  state  of  facts  as  in  the  last 
case  the  court  reached  an  opposite 
conclusion. 

But  to  render  the  carrier  liable  for 
merchandise  under  such  circum- 
stances, it  must  appear  that  he  must 
•have  had  actual  knowledge  that  the 
thing  carried  was  merchandise  and 
not  baggage.  It  is  not  enough  to 
show  that  there  was  not  enough  ap- 
parent upon  the  article  carried  to 
have  directed  his  attention  to  it  and 
to  have  caused  him  to  make  inquiries. 
In  the  case  of  Cahill  v.  The  Railway, 
10  Com.  B.  (N.  S.)  154,  13  id.  818,  it 
appeared  that  the  plaintiff  had  taken 
to  a  station  a  box  labeled  "glass," 
and  had  given  it  to  a  porter  of  the 
company,  who  placed  it  in  the  lug- 
gage van.  In  the  couree  of  tlie  jour- 
ney   it  was  lost,  and  the  plaintiff 
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will  samples  of  merchandise,  which  the  passenger  takes  with 
him  for  the  purpose  of  effecting  sales,  be  regarded  as  baggage ;  ^ 
nor  money  or  bank  notes  carried,  not  for  the  purpose  of  de- 
fraying the  expenses  of  the  passenger,  but  for  some  other  pur^ 
pose ;  ^  nor  jewelry  in  the  passenger's  trunk,  purchased  by  him 
and  intended  as  presents  for  his  friends,  nor  masonic  regalia, 
nor  engravings ; '  nor  a  sacque  and  muff  and,  silver  napkin 
rings  carried  in  a  gentleman's  traveling  bag ; '  nor  silverware, 
isach  as  silver  knives,  forks  and  spoons ; '  nor  masquerade  cos- 
tumes carried  in  a  trunk  for  use  at  a  ball ; '  nor  stage  prop- 


feought  an  action  to  recover  its  value. 
The  box  contained  merchandise  and 
not  passenger's  baggage,  altliough 
the  plaintiff  was  traveling  with  it  as 
baggage.  But  it  was  contended  on 
the"  part  of  the  plaintiff  that  the  fact 
the  box  was  labeled  "glass"  was 
enough  to  indicate  to  the  defendants 
that  it  contained  merchandise,  and 
that  as  they  accepted  it  without  fur- 
ther charge,  they  were  responsible; 
but  judgment  was  given  for  the  de- 
fendants. "  It  seems  to  me,"  said  Erie, 
'C.  J.,  in  substance,  "that  it  would  be 
introduciaga  rule  most  pernicious  to 
public  convenience  that  a  railway 
company,  to  avoid  being  fixed  with 
liability,  which,  according  to  their  reg- 
ulations, they  do  not  intend  to  take, 
should  be  bound  to  make  inquiries 
where  a  package  is  brought  which  ap- 
pears likely  to  coitain  merchandise, 
and  if  they  do  not  make  those  inqui- 
ries, that  they  should  be  taken  to  know 
the  contents  of  such  packages."  And 
see  Stoneman  v.  The  Railway,  52 
N.  Y.  429;  Hellman  v.  Holladay,  1 
Woolw.  363;  Pardee  v.  Drew,  25 
Wend.  459;  Collins  v.  The  Railroad, 
10  Gush.  506;  The  Great  Northern 
Railway  v.  Shepherd,  8  Exch.  30; 
Macrow  v.  The  Railway,  L.  R.  6  Q.  B. 
*13;  Chicago,  etc.  R.  R  u  Collins,  56 
ni  213;  Smith  v.  The  Railroad,  44 
N.  H.  335;  Dibble  v.  Brown,  12  Ga. 


217 ;  Richards  v.  Westcott,  2  Bosw. 
589 ;  Mississippi  Cent  R.  R  u.  Ken- 
nedy, 41  Miss.  671 ;  Hudstou  v.  The 
Railway,  L.  R.  4  Q.  B.  366 ;  Harris 
V.  The  Railway,  L.  R  1 Q.  B.  Div.  515 ; 
Michigan  Cent.  R.  R.  v.  Carrow,  73 
ni.  848 ;  Strouss  u  Railway,  17  Fed. 
Rep.  309 ;  Pennsylvania  Company  v. 
Miller,  35  Ohio  St.  541 ;  Haines  v. 
Railway,  29  Minn.  160;  Blumenthal 
V.  Railroad,  79  Me.  550. 

1  Cahill  V.  The  RaUway,  18  Com.  B. 
(N.  S.)  818;  Chicago,  etc.  R  R  v. 
Marcus,  38  111.  219 ;  Dibble  v.  Brown, 
supra;  Stimson  v.  The  Railroad,  98 
Mass.  83 ;  Strouss  v.  Railway,' 17  Fed. 
Rep.  209 ;  Pennsylvania  Company  v. 
Miller,  35  Ohio  St  541. 

2  Phelps  V.  The  Railway,  19  Com.  B. 
(N.  S.)  321 ;  Dunlapu  Steamboat  Co., 
98  Mass.  371.  In  Pfister  v.  Radroad, 
70  Cal.  169,  a  traveler  had  in  charge 
$91,000  in  gold  coin ;  held,  that  rail- 
road was  right  in  refusing  to  let  him 
ride  with  such  an  amount  of  money, 
as  it  was  not  "luggage." 

SNevins  v.  The  Steamboat  Co.,  4 
Bosw.  225. 

<  Chicago,  etc.  R  R  «.  Boyce;  78  lU. 
510. 

5  Giles  V.  P'auntleroy,  13  Md.  136 ; 
Bell  V.  Drew,  4  E.  D.  Smith,  59 ;  Pet- 
tigrew  V.  Barnum,  11  Md.  434 

0  Michigan,  etc.  R  R.  v.  Oehm,  56 
111.  293. 
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erties,  costumes,  paraphernalia,  advertising  matter  and.  the 
like ;  *  nor  a  feather  bed  not  intended  for  use  upon  the  journey.' 
§  685a.  Same  subject —  Massachusetts  rule  as  to  merchan- 
dise.—  A  less  liberal  construction  of  the  rule  concerning  >  the 
liability  of  carriers  for  merchandise  carried  as  baggage  than 
that  discussed  in  the  previous  action  seems  to  prevail  in  Mas- 
sachusetts. It  has  been  held  in  that  state  that  since  the  ordi- 
nary contract  made  by  the  carrier  with  the  passenger,  by  the 
sale  and  purchase  of  a  passenger  ticket,  is  only  for  the  trans- 
portation of  the  passenger  and  his  reasonable,  personal  bag- 
gage, in  order  to  extend  the  carrier's  liability,  so  as  to  make 
it  include  merchandise  also,  there  must  be  clear  proof  of  a 
special  agreement  to  that  effect ;  and  notice  to  the  baggage- 
master  that  the  trunks  of  a  passenger,  offered  and  accepted 
for  carriage,  contained  merchandise,  or  evidence  tending  to 
show  that  the  baggage-master  knew  or  supposed  that  they 
contained  merchandise,  and  that  he  accepted  and  checked  them 
as  baggage,  will  not  warrant  a  jury  in  finding  that  the  carrier 
agreed  to  transport  the  passenger's  merchandise  as  baggage. 
It  would  seem  that  this  is  substantially  holding  that  a  bag- 
gage-master has  no  implied  authority,  from  the  nature  of  his 
occupation,  to  bind  his  company  by  a  special  agreement  to 
carry  upon  its  passenger  trains,  as  baggage,  the  merchandise 
of  a  passenger.'  This  rule  is  not  supported  by  the  majority 
of  the  cases. 

1  Oakes  v.  Railroad  Co.,  —  Ora  — ,  when  receiving  and  checking  the 
26  Pac.  Eep.  230.  same,  knew  its  contents,"  "plaintiff 

2  Connolly  v.  Warren,  106  Mass.  offered  evidence  tending  to  show  that 
146.  A  silk  quilt  held  not  baggaga  from  the  manner  of  tying  up  the 
St.  Louis,  etc.  Railway  v.  Hardway,  bimdle  some  of  its  contents  were 
17  Bradw.  (111.)  321.  Bedding  and  visible ;  that  it  appeared  to  be  a  ped- 
bed  furnishings,  not  intended  for  use  dler's  package ;  that  the  baggage- 
on  the  journey  —  curtains,  table-  master  then  said  to  him  :  '  You  will 
cloths  and  covers,  books,  pictures  and  make  lots  of  money,  there  are  lots  of 
albums,  not  baggage,  Mauritz  v.  The  peddlers.' "  Defendant's  baggage- 
Railroad,  23  Fed.  Eep.  765.  masters  were  forbidden  to  receive 

3  Ailing  V.  Railroad,  126  Mass.  121 ;  mei-chandise  as  baggage,  but  plaint- 
Blumantle  v.  Railroad,  127  Mass.  322.  iff  did  not  know  this.  Defendant 
In  the  latter  case  plaintiff  admitted  requested  the  trial  judge  to  rule  that 
that  nothing  was  said  to  defendant  even  if  defendant's  servants,  who  re- 
as  to  what  the  package  in  question  ceived  and  checked  plaintiff's  pack- 
contained,  "  but  for  the  pm-pose  of  ages,  knew  that  they  contained  mer- 
showing   that  the   baggage-master,  chandise,  and  not  personal  baggage, 
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§  686.  Baggage  not  limited  to  articles  to  he  used  on  journey. 
It  will  be  at  once  seen  from  these  examples  that  it  is  not  nec- 
essary, to  constitute  baggage,  that  the  articles  which  are  being 
carried  as  such  should  be  intended  for  the  use,  comfort  or 
convenience  of  the  passenger  on  his  journey,  and  that  the  lia- 
bility of  the  carrier  wiU  not  be  limited  to  such  apparel  or 
other  articles  as  might  be  used  or  needed  by  the  way.  If  they 
be  such  as  are  usually  and  customarily  carried  by  travelers  in 
their  baggage,  such,  for  instance,  as  a  reasonable  amount  of 
wearing  apparel,  or  of  those  common  conveniences  of  life 
which  every  one  who  travels  may  be  supposed  to  possess,  and 
may  reasonably  take  with  him  upon  a  journey,  the  carrier 
will  be  liable  for  them  as  baggage,  though  the  passenger 
might  not  have  expected  to  use  them  whilst  upon  his  travel. 
Hence,  wearing  apparel,  and  such  things  as  pertain  thereto, 
being  generally  the  principal  constituent  of  the  baggage  of 
passengers,  will  be  treated  as  baggage,  even  though  purchased 
and  carried  for  future  use,  and  even  when  intended  for  other 
members  of  the  passenger's  family.' 

§  687.  Articles  appropriate  or  essential  to  purpose  of  jour- 
my,  haggage.—  8o,  although  the  articles  which  the  passen- 
ger may  claim  as  baggage  may  not  be  such  as  are  usually 
carried  by  passengers  as  personal  baggage,  and  may  indeed  be 
but  rarely  carried  with  the  traveler,  and  may  be  wholly  use- 
less to  him  for  the  purposes  of  comfort  or  convenience  on  the 
journey,  yet  if  tjiey  be  such  as  are  appropriate  or  essential  to 
the  purposes  of  the  journey,  whether  it  be  for  pleasure  or  for 
business,  they  may  be  considered  as  baggage,  and  the  carrier 
may  be  held  responsible  for  them  as  such ;  as  in  the  case  of 
the  gun  or  the  fishing  apparatus  of  the  sportsman,  so  often 
referred  to  in  cases  upon  this  subject  as  baggage  under  sach 

defendant  would  be  liable  only  as  been  personal  baggage.  The  supreme 
a  gratuitous  bailee.  This  the  court  court  held  this  to  be  erroneous,  say- 
refuBed,  but  instructed  the  jury  that  ing :  "  There  was  no  evidence  .  .  . 
if  plaintiff  was  ignorant  of  defend-  that  the  baggage-master  had  any  au- 
ant's  baggage  regulations,  and  the  thorityto  receive  freight  on  a  pas- 
fiaggage-master,  knowing  that  the  senger  train,  or  to  bind  the  corpora- 
lost  package  was  not  personal  bag-  tion  to  carry  merchandise  as  personal 
gage,  received   and   checked   it  as  baggage." 

such,  defendant  was    hable  for  its       i  Dexter  v.  The  Railroad,  supra; 

loss,  to  the  same  extent  as  if  it  had  Curtis  v.  Railroad,  74  N.  Y.  116. 
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circumstances,  "  the  easel  of  the  artist  on  a  sketching  tour,  or 
the  books  of  the  student,  and  other  articles  of"  an  analogous 
character,  the  use  of  which  is  personal  to  the  traveler,  and 
the  taking  of  which  has  arisen  from  the  fact  of  his  journey- 
ing." 1 

§  688.  The  question  of  baggage,  how  determined. —  When  the 
facts  are  agreed  or  undisputed,  the  question,  what  is  baggage, 
is  one  strictly  of  law  and  must  be  determined  by  the  court.^ 
"What  constitutes  baggage,  in  any  given  or  supposed  case,  is  a 
question  which  depends  upon  principles  of  law  upon  which 
the  courts  have  agreed  with  great  unanimity,  whatever  dis- 
crepancies there  may  be  in  decisions ;  and  although  it  is  said 
in  many  of  the  cases  to  which  reference  has  been  made,  that 
the  question  is  one  for  a  jury,  it  must  be  understood  that  this 
is  the  case  only  when  there  is  uncertainty  or  dispute  as  to 
some  fact  upon  which  the  whole  question  may  turn ;  as,  for 
instance,  what  is  a  reasonable  quantity  of  baggage  for  which 
the  carrier  should  be  held  liable  under  the  circumstances, 
Avhat  amount  of  money  it  was  reasonable  and  proper  for  the 
passenger  to  carry  as  baggage  for  the  purposes  of  his  jour- 
ney, his  rank,  habits  and  condition  in  life,  all  of  which,  as  we 
have  seen,  tuay  become  material  in  determining  the  liability 
of  the  carrier.  Such  questions  are,  of  course,  for  a  jury, 
under  proper  instructions  as  to  the  rules  by  which  it  is  to  be 
determined,  whether  that  which  is  claimed  as  baggage  is  so 
or  not.       -  ^ 

§  688a.  Implied  authority  of  baggage-master  concerning  hag- 
gage.—  The  authority  of  a  baggage-master,  like  that  of  any 
other  agent,  may  be  implied  from  the  nature  of  his  official 
position  and  the  ordinary  duties  which  belong  to  it.  This  im- 
plied authority  has  been  well  defined  by  Andrews,  J.,'  as  fol- 
lows :  "  The  contract  to  carry  the  baggage  of  passengers,  as 
incident  to  the  contract  to  carry  the  person,  does  not  become 
defined  as  to  particular  baggage,  its  amount  or  other  incidents, 
until  the  baggage  is  delivered  to  the  baggage-master.  So  also 
in  respect  to  checking  baggage,  the  arrangement,  from  the 

1  Macrow  v.  The  Eailway,  L  E.  6  Kansas,  etc.  Railroad  v.  Morrison,  34 
Q.  B.   613 ;    Hawkins    v.  Hoflmaai,    Kan.  502. 

o^pra,  s  Isaacson  V.  The  Railroad,  94  N.T. 

2  Connolly  v.  Warren,  106  Mass.  146 ;    278. 

826 


passengers'  baggage.  [§  689. 

nature  of  the  business,  must,  in  large  places  at  least,  be  made 
with  the  baggage-master.  .  .  '  .  The  passenger  has,  we 
think,  the  right  to  assume  that  the  baggage-master  possesses 
the  requisite  authority  to  make  all  ordinary  and  usual  arrange- 
ments with  passengers  in  respect  to  the  transportation  of 
baggage.  If  a  question  arises  as  to  checking  baggage  beyond 
the  line  of  the  road  receiving  it,  the  practice  of  the  company 
is  presumably  known  to  the  baggage-master,  and  he  is  prac- 
tically the  only  person  to  whom  the  inquiry  can  be  addressed. 
It  would  produce  great  inconvenience  if  it  should  be  held  that 
the  baggage-master  did  not  represent  the  company  in  respect 
to  the  ordinary  incidents  of  baggage  transportation.  It  could 
not  be  claimed  that  a  baggage-master,  in  the  absence  of  spe- 
cial authority,  could  bind  the  company  by  a  contract  to  carry 
baggage  beyond  the  terminus  of  the  road,  or  to  agree  upon 
special  or  unusual  modes  of  delivery,  as  to  deliver  at  a  place 
other  than  the  depot  of  th'e  company,  or  (perhaps)  to  a  speci- 
fied person  at  the  terminus  of  the  route  other  than  the  owner. 
But  it  is,  we  think,  within  the  apparent  scope  of  a  baggage- 
master's  employment,  when  asked  by  a  passenger  whether  the 
company  checks  baggage  over  a  route  indicated  by  his  passage 
tickets,  to  answer  the  question  and  to  bind  the  company  by 
checking  it  over  connecting  roads." 

And  the  baggage-master  has  authority  to  bind  his  company 
by  accepting  as  baggage  merchandise  offered  by  a  passenger 
for  transportation  where  the  baggage-master  has  been  in- 
formed or  where  he  kiiows,  or  is  presumed  to  know  from  the 
circumstances,  that  it  is  merchandise.^  It  has  also  been  held 
that  he  has  implied  authority  to  accept  baggage  for  a  reason- 
able time  before  the  train  upon  which  it  is  to  go  departs,  or 
before  a  ticket  is  purchased  or  fare  paid  by  the  owner,  and 
this,  notwithstanding  a  regulation  to  the  contrary  by  the  car- 
rier, where  the  regulation  is  not  known  to  the  passenger.^ 

§  689.  Liability  when  passenger  retains  possession  of  hag- 
gage.~lniia.e  case  of  the  carriage  of  ordinary  goods  as  freight 
by  the  common  carrier,  as  we  have  seen,  there  must  be  an  ab- 
solute and  complete  surrender  to  him  of  the  custody  and  con- 
trol of  the  goods,  in  order  to  fix  upon  him  the  extraordinary 

'  4nie,  §  685  and  note.  See  cowira,  2  Lake  Shore,  etc.  E'y  i;.  Foster,  104 
§  685a  and  note.  Ind.  393. 
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common-law  liability  of  an  insurer  of  their  safety ;  and  it  has 
been  shown  that  when  this  is.  not  done,_as  in  the  case  of  the 
ferry-man,  when  the  owner  of  the  property,  after  coming  upon 
his  boat,  continues  to  retain  its  custody  and  management,  he 
cannot  be  held  liable  except  for  the  negligence  or  unskilful- 
ness  of  himself  or  his  servants,  or  for  the  consequences  of  de- 
fects or  imperfections  in  his  boat  or  its  appliances.^  This  rule, 
however,  can  be  scarcely  said  to  apply  to  the  case  of  the  bag- 
gage of  the  passenger,  who,  by  numerous  decisions,  has  been 
permitted  to  retain  a  partial  control  over  his  baggage  and  its 
full  use  for  all  the  purposes  of  his  journey,  and  yet  to  hold 
the  carrier  liable  for  its  loss.  The  question  of  the  extent, 
however,  to  which  its  possession  may  be  retained  consistently 
with  the  liability  of  the  carrier  is  one  upon  which  the  au- 
thorities can  be  scarcely  said  to  agree. 

§690.  Same  subject  —  JEnglish  cases — Must  Z»e  clea/r  tliat 
passenger  assumes  entire  control. —  The  subject  has  received 
cotisiderable  discussion  in  the  English  courts.  In  Le  Conteur 
V.  The  Railway  Company,^  the  passenger,  traveling  with  a 
chronometer,  w:ent  with  it  to  a  railway  carriage  and  gave  it 
to  a  porter  of  the  company,  who,  in  the  presence  of  the  pas- 
sengers, placed  it  upon  the  seat  of  the  carriage.  They  then 
both  left  the  carriage,  the  porter  to  attend  to  other  duties  and 
the  passenger  to  look  after  the  rest  of  his  luggage.  The  lat- 
ter was  absent  a  few  minutes,  and  when  he  returned  the  chro- 
nometer was  not  to  be  found.  He  sued  the  company  for  the 
loss,  and  the  case  coming  before  the  queen's  bench  was  com- 
mented upon  by  Cockburn,  C.  J.,  substantially  as  follows: 
"  When  the  case  was  first  opened,  I  had  imagined  that  the 
facts  were  such  as  to  lead  to  the  necessary  inference  that  the 
plaintiff  had  taken  possession  of  the  chronometer,  withdraw- 
ing it  from  the  custody  of  the  company,  and  himself  taking 
charge  of  it.  My  first  impression,  however,  appears  to  have 
arisen  from  a  too  rapid  view  of  the  circumstances.  What 
really  took  place  appears  to  be  this :  that,  by  desire  of  the 
plaintiff,  the  porter  of  the  company  placed  this  article  in  a 
carriage,  upon  a  particular  seat,  which  was  to  be  reserved  for 
the  plaintiff.  I  am  far  from  saying  that  no  case  can  arise  in 
which  a  passenger  having  luggage  which,  by  the  terms  of  the 

1  Ante,  g§  58,  101.  2  L.  R  1  Q.  B.  54 ;  6  Best  &  S.  961. 
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contract,  the  company  is  bound  to  convey  to  the  place  of  des- 
tination, can  release  the  company  from  the  care  and  custody 
of  an  article  by  taking  it  into  his^own  immediate  charge ;  but 
I' think  the  circumstances  should  be  very  strong  to  show  such 
an  intention  on  the  part  of  the  passenger,  and  to  relieve  the 
company  of  their  ordinary  liability.  :  And  it  is  not  because  a 
part  of  the  passenger's  luggage,  which  is  to  be  conveyed  with 
him,  is,  by  the  mutual  consent  of  the  company  and  himself, 
placed  with  him  in  the  carriage  in  which  he  travels,  that  the 
company  are  to  be  considered  as  released  from  their  ordinary 
obligations.  Nothing  could  be  more  inconvenient  than  that 
the  practice  of  placing  small  articles,  which  it  is  convenient 
to  the  passenger  to  have  about  him  in  the  carriage  in  which 
he  travels, 'should  be  discontinued;  and  if  the  company  were, 
from  the  mere  fact  of  articles  of  this  description  being  placed 
in  a  carriage  with  a  passenger,  to  be  at  once  relieved  from  the 
obUgation  of  safe  carriage,  it  would  follow  that  no  one  who 
has  occasion  to  leave  the  carriage  temporarily  could  do  so 
consistently  with  the  safety  of  his  property.  I  cannot  think, 
therefore,  we  ought  to  come  to  any  conclusion  which  would 
have  the  effect  of  relieving  the  company  as  carriers  from  the 
obligation  to  carry  safely,  which  obligation,  for  general  con- 
venience of  the  public,  ought  to  aittach  to  them.  I  cannot  help 
thinking,  therefore,  we  ought  to  require  very  specia;l  circum- 
stances, such,  in  fact,  as  would  lead  iiresistibly  to  the  conclu- 
sion that  the  passenger  takes  such  personal  control  and  charge 
of  his  property  as  altogether  to  give  up  all  hold  upon  the  com- 
pany, before  we  say  the  company,  as  carriers,  are  relieved  from 
their  liability  in  case  of  loss.  If,  therefore,  this  case  had  de- 
pended on  the  question  whether  or  not  the  company  were 
liable  upon  the  general  issue,  I  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover."  All  the  judges,  however; 
in  this  case,  who  gave  separate  opinions,  agreed  that  the.  pos- 
session of  his  luggage,  retained  by  the  passenger,  might  be  so 
complete  and  exclusive  as  to  relieve  the  carrier  from  all  re- 
sponsibility in  respect  to  it. 

§  691.  Same  sul^eot— English  cases  —  Question  of  delivery 
to  carrier.— In  Eichards  «.  The  Eailway  Company,^  it  vas 

17  Manning,  G.  &  S.,  63  E.  Com.  L.  R  839. 
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proven  that  the  plaintiff's  wife  became  a  passenger  upon  a 
railway  carriage,  and  that  a  dressing-case  which  she  was  tak- 
ing with  her  was  placed  in  the  carriage  under  the  seat,  and 
that  on  the  arrival  of  the  train  at  her  destination,  the  porters 
of  the  company  took  upon  themselves  the  duty  of  carrying 
her  luggage  from  the  railway  carriage  to  the  hackney  carriage, 
which  was  to  convey  her  to  her  residence,  and  that  in  this  pro- 
cess the  dressing-case  was  lost.  The  question  was  whether 
it  had  ever  been  delivered  to  the  company  so  as  to  make  them 
responsible  for  it,  and  the  judges  were  aU  of  opinion  that  it 
had  been,  and  that  the  plaintiff  was  entitled  to  a  verdict.  "  I 
think,"  said  "Wilde,  C.  J.,  "  it  was  clearly  established  that  the 
dressing-case  was  delivered  to  the  company.  The  facts  are 
simple.  The  lady  comes  to  the  station  in  a  fly.  The  dressing- 
case  is  put  into  the  carriage  to  be  conveyed  to  London  with 
her.  Ifothing  is  more  common.  No  doubt  this  might  have 
been  done  under  such  circumstances  as  would  discharge  the 
carriers ;  or,  more  properly  speaking,  under  such  circumstances 
as  never  to  cast  upon  them  the  responsibility  of  carriers.  Bat 
that  would  depend  upon  the  evidence.  Suppose  a  passenger 
to  get  into  a  carriage,  with  a  pocketbook  in  his  pocket,  and, 
on  arriving  at  the  terminus,  to  take  it  out  of  his  pocket,  and 
ask  a  porter  to  carry  it  to  a  cab ;  it  may  be  that  under  such 
circumstances  the  company  would  not  be  responsible  if  the 
pocketbook  were  lost  in  the  transit.  Taking  the  case  as  de- 
nuded of  any  facts  which  could  warrant  any  question  of  fraud 
being  left  to  the  jury,  and  there  being  no  other  circumstances 
to  exonerate  the  company  from  the  liability  which  ordinarily 
attaches  to  common  carriers,  it  seems  to  me  that  the  evidence 
sustains  the  first  count,  and  that  that  count  discloses  a  per- 
fectly good  cause  of  action,  though  accompanied  by  superflu- 
ous and  unnecessary  matter.  The  fact  of  the  dressing-case 
having  been  placed  under  the  seat  of  the  carriage,  and  so 
under  the  more  immediate  control  and  inspection  of  the  pas- 
senger, in  my  opinion  makes  no  difference."  ^ 

§692.  Same  subject — English  cases  —  Passenger' s  contrib- 
utory negligence.— But  in  Talley  •«.  The  Eailway  Company,* 

1  And  see  Butcher  v.  The  Railway,        2  l.  r.  g  C.  P.  44 
16  Com.  B.  13,  and  Great  Northern 
R'y  V.  Shepherd,  8  Exch.  30, 

830 


[§  692. 

the  facts  were  that  the  passenger's  portmanteau  was  put  into 
the  carriage  with  him  at  his  request,  and  the  train  having 
stopped  at  an  intermediate  station,  he  got  out  for  refreshment, 
and  upon  returning  failed  to  find  the  carriage  in,  which  his 
portmanteau  was,  but  continued  upon  the  train  in  another 
carriage.  Upon  arrival  at  the  end  of  his  journej''  the  port- 
manteau was  found  to  have  been  rifled  of  a  portion  of  its  con- 
tents, for  the  value  of  which  lie  sued  the  company.  But  it 
was  held  that  he  was  precluded  from  a  recovery  by  reason  of 
his  own  negligence  in  leaving  the  portnianteau  uncared  for 
after  he  got  into  another  carriage.  "  There  is  great  force  in 
the  argument,"  said  "Willes,  J.,  "  that  where  articles  are  placed, 
with  the  assent  of  the  passenger,  in  the  same  carriage  with 
him,  and  so  in  fact  remain  in  his  own  control  and  possession, 
the  wide  liability  of  the  common  carrier,  which  is  founded  on 
the  bailment  of  the  goods  to  him,  and  his.  being  intrusted  with 
the  entire  possession  of  them,  should  not  attach,  because  the 
reasons  which  are  the  foundation  of  the  liability  do  not  exist. 
In  such  cases,  the  obligation  to  take  reasonable  care  seems 
iiaturallv  to  arise,  so  that  when  loss  occurred  it  would  fall  on 
the  company  only  in  the  case  of  negligence  in  some  part  of 
the  duty  which  pertained  to  them.  There  is,  moreover,  a  gen- 
eral principle  applicable  to  these  as  to  all  bailments,  viz.,  that 
the  bailor  shall  not  be  heard  to  complain  of  loss  occasioned 
by  his  own  fault ;  and  the  loss  in  this  case  was  so  occasioned, 
and  without  such  fault  would  not  have  taken  place.  In  truth, 
the  expression  '  contributory '  negligence,  in  such  a  case,  is  in- 
accurate if  it  imply  any  negligence  on  the  part  of  the  com- 
pany, all  the  negligence  having  flowed  from  one  source,  viz., 
the  conduct  of  the  passenger,  and  the  whole  loss  having  been' 
occasioned  thereby.  The  verdict  is  that  the  company's  serv- 
ants were  not  negligent,  and  that  the  passenger  was,  and  that 
by  his  negligence  he  contributed  to  the  loss,  the  other  '  con- 
tributory '  thereto  being  the  thief,  to  whom  such  negligence 
gave  the  temptation  and  the  opportunity."  It  was  further 
said  that  the  portmanteau  having  been  put  into  the  same  car- 
riage with  the  plaintiff  at  his  request,  it  was  an  implied  term 
in  the  contract  of  carriage,  that,  in  return  for  the  convenience 
of  having  his  luggage  at  hand,  the  passenger  should  during 
the  journey  take  such  reasonable  care  of  his  own  property  as 
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might  be  expected  from  an  ordinarily  prudent  man,  and  should 
not  by  his  own  negligence  expose  it  to  more  than  the  ordinary 
risk  of  luggage  carried  in  a  passenger  carriage,  and  that  the 
finding  of  negligence  in  not  using  such  reasonable  care  was 
sustained  by  the  evidence. 

§  693.  Same  subject  —  Conclusion  from  last  decision. — 
According,  therefore,  to  this  decision,  it  would  seem  that  if 
the  passenger  has  his  baggage  placed  in  such  a  part  of  the 
conveyance  upon  which  he  travels  that  it  is  in  his  entire  con- 
trol, and  not  in  the  custody  or  under  the  control  of  the  car- 
rier, the  duty  of  the  carrier  is  modified,  and  in  case  of  its 
loss,  occasioned  by  the  want  of  reasonable  care  on  the  part 
of  the  owner,  the  carrier  will  not  be  liable  unless  the  loss  is 
attributable  to  his  negligence.  The  question,  therefore,  will 
become  one  of  negligence,  and  not  of  his  liability  as  a  com- 
mon carrier  according  to  the  Strict  rule  of  the  common  law. 

§  693a.  8ame  subject  —  English  cases  —  Dissent  from  earlier 
authorities. —  In  Bergheim  v.  The  Great  Eastern  Kailway  Com- 
pany,* the  plaintiff,  after  purchasing  his  ticket,  and  a  few 
minutes  before  the  train  started,  requested  the  defendant's 
porter  to  take  charge  of,  his,  plaintiff's,  luggage  and  to  put  it 
on  the  train,  while  he  went  to  a  refreshment  room.  The  por- 
ter put  the  baggage  on  the  seat  of  a  compartment  the  plaint- 
iff was  to  occupy,  and  turned  the  key  of  the  door.  When  the 
plaintiff  returned  the  porter  unlocked  the  door,  and  a  bag 
which  had  been  previously  placed  in  the  car  was  missing. 
The  jury  found  that  the  compartment,  and  not  the  baggage- 
car,  was  the  proper  place  for  the  bag;  that  the  porter  was 
acting  within  the  scope  of  his  authority  as  the  defendant's 
servant  in  taking  charge  of  the  bag;  that  neither  the  plaint- 
iff nor  the  defendant  had  been  negligent ;  and  that  the  bag 
had  been  stolen  by  some  unknown  person.  It  was  held  that 
the  plaintiff  could  not  recover,  unless  the  defendant  was  liable 
as  a  common  carrier,  and  that  the  defendant  was  not  so  liable. 
That  a  carrier  is  not  liable  as  a  common  carrier  or  insurer 
for  that  portion  of  a  passenger's  baggage  which  is,  at  his  re- 
quest or  with  his  consent,  placed  in  the  same  carriage  in  which 
he  is  to  travel,  and  this  for  the  reason  that  when  so  placed, 

>  3  C.  P.  Div.  231. 
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the  passenger  has  control  over  sucli  baggage  during  the  tran- 
sit, and  that  the  carrier  can  exercise  no  control  over  it  what- 
ever as  distinct  from  its  control  over  the  train.  The  cases  of 
Le  Conteur  v.  The  Eailway,i  Butcher  v.  The  Eailv^ay,-  and 
Kichards  v.  The  Railway '  v?ere  dissented  from,  to  the  extent 
that  they  held  a  carrier  liable  as  an  insurer  for  the  baggage 
of  a  passenger  carried  at  his  request  in  the  same  car  with 
Mm.*  Under  such  circumstances,  however,  it  was  said  that 
the  carriers  would  be  liable  "as  bailees  for  hire  and  con- 
tractors to  carry,  and  therefore  liable  for  loss  or  injury  caused 
by  neghgence,  but  not  otherwise." 

§  6935.  Same  subject  —  English  cases  —  Berghevm  v.  The 
HaAlihay  disapproved. —  After  Bergheim  v.  The  Railway  arose 
the  case  of  Bunch  v.  The  Great  "Western  Railway."    Here  the 


i^jife,  §690. 

Mnfe,  §  691,  nota 

Mjiie,  §691. 

*In  referi'ing  to  these  cases,  Cot- 
ton, L.  J.,  said:  "These  were  all 
cases  where  the  claim  against  the 
company  was  for  the  loss  of  articles 
placed  by  or  at  the  wish  of  a  passen- 
ger in  the  carriage  in  which  he 
traveled  or  ■  intended  to  travel.  In 
the  first  case,''  —  Le  Conteur  v.  The 
Railway,  —  "  though  judges  to  whose 
opinion  great  weight  is  due  ex- 
pressed themselves  in  terms  which 
favor  the  contention  that  the  com- 
pany is  liable,  the  decision  was  on 


and  none  of  these  cases  were  before 
a  court  of  error.  Moreover,  in  a 
later  case  of  Talley  v.  Great  Western 
B'y  Co."  (see  §  692),  "the  court  of 
common  pleas  decided  that  the  com- 
pany was  not  liable  for  the  loss  of  a 
portmanteau  placed  at  the  passenger's 
request  in  the  same  carriage  with 
him.  In  that  case  the  jury  had 
found  the  plaintiff  guilty  of  negli- 
gence, but  it  was  apparently  only 
neglecting  to  get  back  into  the  car- 
riage in  which  his  portmanteau  had 
been  placed.  In  that  case  Mr.  Jus- 
tice Willes,  who  deUvered  the  judg- 
ment of  the  court,  pointed  out  the 


other  grounds  in  favor  of  the  com-  distinctions  of  fact  which  exist  be- 
pany,  and  the  opinion  expressed  by  liween  luggage  carried  in  the  ordi- 
the  judges  may  be  explained  as  sug-    nary  luggage  van  imder  the  imme- 


gested  by  Mr.  Justice  Willes  m 
Talley  v.  Great  Western  R'y  Co." 
(See  ante,  §  692.)  "In  the  other 
oases  of  Butcher  v.  The  Railway  and 
Richards  v.  The  Railway,  the  judg- 
ments were  against  the  defendants, 
and  were  certainly,  as  it  would  seem, 


diate  and  exclusive  control  of  the 
company,  and  articles  placed  by  a 
passenger,  or  at  his  request,  in  the 
carriage  wherein  he  is  to  travel,  and 
showed  that  his  opinion  was  that 
the  company  are  not  liable  as  abso- 
lute insurers    of  articles  so  placed, 


based  on  the  view  that  the  company    but  are  only  Uable  in  the  event  of 
were  liable  as  common  carriers.    In    negligence  of  some  part  of  the  duty 
Butcher  u  The  Railway,  however,    which  pertained  to  them." 
there  was  some  evidence  of  negli-        « 17  Q.  B.  Div.  315. 
gence  on  the  part  of  the  company, 
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plaintiff's  wife  went  to  defendant's  railway  station  about  forty 
minutes  before  the  time  at  which  the  train  by  which  she  in- 
tended to  travel  was  to  start.  She  had  a  bag  and  two  other 
articles  of  baggage  which  a  railway  porter  carried  into  the 
station.  The  two  latter  articles  were  properly  labeled  and 
were  to  be  put  in  the  baggage-car.  The  bag,  however,  she  in- 
formed the  porter,  was  to  be  placed  in  the  car  with  her.  The 
train  had  not  yet  arrived  at  the  station,  and  plaintiff's  wife, 
wishing  to  meet  her  husband  who  was  to  purchase  her  ticket, 
asked  the  porter  if  it  would  be  safe  to  leave  the  baggage  with 
him,  and  ho  replied  that  it  would  be.  Plaintiff  and  his  wife 
returned  ten  minutes  afterward  and  found  the  bag  in  question 
missing.  At  the  trial  it  was  found  that  defendant's  porter 
had  been  negligent  in  not  being  in  readiness  to  put  the  bag 
into  the  car  on  the  return  of  plaintiff's  wife,  and  that  defend- 
ant was  liable  for  the  loss.  In  the  court  of  appeal  this  verdict 
was  sustained,  one  of  the  judges.  Lord  Esher,  holding  that  as 
long  as  the  passenger's  baggage,  although  intended  tabe  taken 
into  the  train  with  the  passenger,  is  in  the  custody  of  the  por- 
ter for  the  purpose  of  transit,  either  at  the  commencement  or 
the  conclusion  of  the  journey,  the  railway  company  is  a  com- 
mon carrier  of  it ;  but  where  it  is  put  into  the  car  and  is  par- 
tially under  the  control  of  the  passenger,  the  railway  company 
is  no  longer  a  common  carrier,  but  is  liable  for  negligence 
only.  Lindley,  L.  J.,  concurred,  but  without  expressing  his 
opinion  as  to  whether  defendant  was  liable  as  a  common  car- 
rier at  aU,  putting  his  concurrence  on  the  ground  that  the  por- 
ter was  acting  within  the  scope  of  his  authority  and  the  lower 
court  had  found  him  to  be  negligfent.  Another  judge  dis- 
sented. 

The  case  went  to  the  house  of  lords,  where  the  verdict 
against  the  defendant  was  sustained,  Lord  Bramwell  alone 
dissenting.*  All  of  the  other  lords,  however,  in  their  opinions, 
while  admitting  that  it  was  unnecessary  to  do  so  in  this  case, 
expressly  dissented  from  either  the  reasoning  or  the  conclusion 
reached  in  Bergheim  v.  The  Kail  way,  Lord  Herschell  saying: 
"  I  have  only  to  add  that,  although  it  is  not  necessary  in  this 
case  to  determine  what  is  the  nature  of  the  duty  devolving 

>  18  App.  Cas.  H.  of  L.  81. 
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upon  a  railway  company  in  respect  to  luggage  carried  or  in- 
tended to  be  carried  in  the  same  carriage  with  the  passenger, 
I  am  disposed  to  agree  with  my  learned  and  noble  friends  in 
preferring  the  view  of  this  duty  to  be  derived  from  the  cases 
of  Eichards  v.  The  Eailway  and  Butcher  v.  The  Eailway,  to 
that  enunciated  in  the  judgment  of  the  court  of  appeal  in 
Bergheim  v.  The  Eailway."  "While  the  opinions  in  the  house 
of  lords  in  Bunch  v.  The  Eailway  are  indicative  ^of  what  they 
would  hold  if  the  question  of  the  carrier's  liability  for  baggage 
taken  by  the  passenger  into  the  car  with  him  should  again 
arise,  yet,  as  it  now  stands,  their  views  as  expressed  are  only 
dicta,  and  the  conclusions  of  the  court  in  Bergheim  v.  The 
Eailway  seem  to  be  more  in  harmony  with  law  and  reason. 

§  694.  Same  siibject —  General  result  of  American  cases. — 
In  a  number  of  cases  in  this  country,  also,  it  has  become  nec- 
essary for  the  courts  to  decide  upon  the  character  and  extent 
of  the  custody  of  his  baggage  which  may  be  retained  by  the 
passenger  without  exonerating  the  carrier  from  the  duty  of 
caring  for  it,  and  the  consequent  liability  for  its  loss ;  and  it 
may  be  stated,  as  the  general  result  of  these  cases,  that  where 
the  carelessness  or  negligence  of  the  passenger  has  not  con- 
tributed to  the  loss,  great  latitude  has  been  allowed,  as  well 
as  in  the  EAglish  courts,  to  the  passenger,  in  the  control  of 
his  baggage  for  the  purpose  of  its  use  upon  the  journey,  with- 
out releasing  the  carrier  from  his  obligation  to  see  to  its  safety. 

§  695.  Sam^  subject —  Carrier  not  liable  for  wewring  a/ppa/rel 
in  present  use. —  In  a  leading  case,  however,  upon  the  subject, 
which  is  often  referred  to  on  behalf  of  the  carrier,^  to  support 
the  position  that  when  the  passenger  retains  his  baggage  in 
his  own  custody  there  is  no  such  delivery  to  the  carrier  as  is 
necessary  to  create  the  obligation  to  see  to  its  safety,  the  facts 
were  that  the  passenger  came  upon  the  car  with  his  overcoat 
upon  his  arm,  and  carejessly  threw  it  down  upon  his  seat.  At 
the  end  of  his  trip  he  left  the  car,  forgetting  his  coat  and 
leaying  it  upon  the  seat,  and  it  was  stolen.  Upon  these  facts 
it  was  held  that  the  passenger  had  retained  the  exclusive  con- 
trol of  the  coat,  and  that  there  had  been  no  delivery  to  the 
carrier  which  could  make  it  responsible.    But  in  deciding  the 

1  Tower  v.  TJtica  Railroad,  7  EBU,  47. 
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case  the  court  does  not  seem  to  have  considered  the  overcoat 
as  baggage,  but  as  a  ^part  of  the  wearing  apparel  of  the  pas- 
senger in  present  use;  and  N'elson,  J.,  in  delivering  the  opinion 
of  the  court,  seems  to  have  put  it  upon  that  ground.  "  A  car- 
rier," said  he,  "  is  not  bound  to  act  as  guardian  for  his  passen- 
ger and  treat  him  as  a  ward  under  age.  The  passenger  must 
at  least  assume  the  responsibility  of  taking  ordinary  care  of 
himself,  including  the  wearing  apparel  about  his  person." 

§  696.  Same  subject — No  liability  for  clothing,  money  or 
jewel/ryjin  custody  of  passenger. —  So  in  the  case  of  The  Steam- 
boat Crystal  Palace  v.  Yanderpool,^  a  passenger  on  retiring  to 
bed  took  off  his  watch  and  breastpin  and  placed  them,  to- 
gether with  his  money,  upon  a  chair  in  his  stateroom,  putting 
a  chair  and  his  baggage  against  the  door,  there  being  no  way 
to  fasten  it  otherwise.  During  the  night  these  articles  were 
stolen,  and  he  brought  an  action  against  the  boat  and  owners 
for  their  value,  but  it  was  held  that  h&  could  not  recover. 
"  Steamboat  owners,"  said  the  court,  "  are  regarded  as  com- 
mon carriers,  and  are  subject  to  the  well-established  principles 
governing  their  responsibilities;  and  we  are  not  aware  of  any 
principle  by  which  common  carriers  can  be  held  responsible  for 
the  wearing  apparel  of  the  passenger  or  his  money  which  he 
carries  upon  his  person,  and  which  is  under  his  own  immediate 
care  and  control.  When  such  things  are  made  baggage,  and 
are  deUvered  to  the  owners  or  their  agents,  the  rule  is  differ- 
ent, and  their  responsibility  is  regulated  by  the  established 
rules  in  reference  to  the  baggage  of  passengers.  The  fact  that 
the  lock  was  out  of  order,  and  that  this  was  made  known  to  a 
servant,  cannot,  in  our  opinion,  make  the  boat  responsible  as 
a  common  carrier, —  the  plaintiff  choosing  to  retain  the  articles 
under  his  own  care  instead  of  delivering  them  into  the  care  and 
custody  of  the  officers ;  especially  as  the  conduct  and  declara- 
tions of  the  plaintiff  were  calculated  to  pvite  the  depredations 
committed  upon  him."  And  in  Clark  v.  Burns,*  in  which  it 
also  appeared  that  the  watch  of  the  passenger  had  been  stolen 
from  his  stateroom  during  the  night,  it  was  held  that  the 
owners  of  the  vessel  were  not  liable,  although  the  passenger 
was  forbidden  by  the  rules  of  the  boat  from  fastening  or 

1 16  B.  Mon.  803.  8 118  Masa  875. 
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otherwise  securing  the  door  of  his  stateroom.  "  They  would 
be  subject,"  said  the  court,  "  to  the  liability  of  common  car- 
riers for  the  baggage  of  passengers  in  their  custody,  and  might, 
perhaps,  be  so  liable  for  a  watch  of  the  passenger  locked  up 
in  his  tftink  with  other  baggage.  But  a  watch  worn  by  a  pas^ 
senger  on  his  person  by  day  and  kept  within  reach  for  use  at 
night,  whether  retained  upon  his  person  or  placed  under  his 
pillow  or  in  a  pocket  of  his  clothing  hanging  near  him,  is  not 
so  intrusted  to.  their  custody  and  control  as  to  make  them 
liable  for  it  as  common  carriers."  ^ 

§  697.  Sa/me  subject —  Nor  for  any  property  in  exclusive 
possession  of  passenger. —  And  so  where  a  sum  of  money  was 
stolen  from  the  pocket  of  the  passenger  while  asleep  in  the 
berth  assigned  him  by  the  officers  of  the  boat,  it  was  held  that 
the  owners  of  the  boat  were  not  liable  for  the  loss,  upon  the 
ground  that  it  was  not  in  their  custody  as  carriers.^  So  where 
a  steerage  passenger  upon  a  ship,  when  he  went  on  board, 
took  his  trunk  with  him  into  the  steerage  and  tied  it  with 
ropes  to  the  berth  on  which  he  slept,  and  during  the  night  the 
ropes  were  cut  and  his  trunk  was  stolen  by  some  unknown 
person,  it  was  held  that  as  the  passenger  had  taken  it  into 
his  exclusive  possession,  relying  upon  his  own  care  and  vigi- 
lance to  protect  him  against  its  loss,  the  owners  of  the  ship 
were  not  liable.' 

'  The  attempt  was  made,  in  the  and  during  the  time,  and  while  the 

case  of  The  First  National  Bank  v.  oar  was  standing  upon  the  track  and 

The  RaOioad,  20  Ohio  St  259,  to  hold  unguarded,  three  men  entered  it  and 

the  railroad  company  liable  for  a  robbed  the  plaintifiE  of  $16,000  in  secu- 

package  of  money  which  the  agent  rities  which  he  had  upon  his  person ; 

of  the  bank  was  carrying  upon  his  but  it  was  held  that  the  company 

person,  when,  by  the  breaking  down  could  not  be  held  liable.    And  this 

of  a  bridge,  the  train  was  wrecked,  case  has  been  afBrmed  by  the  court 

the  agent  killed  and  the  money  burnt  of  appeals  of  New  York  (72  N.  Y.  50). 

up.     But  the  court  held  that  there  ^  Abbott  v.  Bradstreet,  55  Me.  530. 

was  no  precedent  for  an  action  for  '  Cohen  v.  Frost,  2  Duer,  335. 

the  money  under  such  circumstances.  In  the  case  of  The  E.  E.  Lee,  2  Abb. 

and  no  legal  principle  upon  which  it  (U.  S.)  49,  a    lady's  "  companion," 

could  be  maintained.    And  in  Weeks  having  in  it,  among  other    things, 

V.  The  Eailroad,  9  Hxm,  669,  the  rail-  some  jewelry,  was  left  hanging  in 

road  company  detached  its  engine  her  stateroom  whilst  she  left  it  for 

from  the  car  and  left  it  standing  a  short  time.     When  she  left   the 

upon  the  track  until  horses  could  be  stateroom  she  closed  the  door.    On 

brought  to  move  it  into  their  ^epot,  her  return  she  found  that  some  one 
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§  697a.  Same  subject — Hand-Mg  dropped  out  of  car  ivindow. 
In  a  recent  case,*  a  lady  of  wealth,  who  was  passing  over  the 
defendant's  railroad,  from  her  summer  residence  at  Pass  Chris- 
tian to  her  winter  home  at  New  Orleans,  carried  in  her  hand 
a  leather  bag  containing  money  to  the  amount  of  $5,800, 
and  jewelry  worth  $4,075.  "While  the  plaintiff  was  closing  a 
window  of  the  car  "  to  stop  a  fierce  current  of  air  which  came 
in  upon  her,"  she  dropped  the  bag  and  its  contents  out  of  the 
window.  The  conductor  was  immediately  informed  of  the 
loss  and  its  value,  and  he  was  requested  to  stop  the  train, 
but  he  refused  to  do  so,  and  ran  three  miles  further  to  the 
next  regular  station.  From  this  point  plaintiff  dispatched  a 
trusty  person  back  to  where  the  bag  was  dropped,  but  it  was 
never  found.  The  question  proposed  to  the  court  was  the 
responsibility  of  a  railroad  company  for  the  loss  of  a  valuable 
parcel,  carried  in  the  hand  of  a  passenger,  and  falling  out  of 
an  open  window,  without  fault  of  the  carrier,  when  the  car- 
rier, upon  notice  and  demand,  refuses  to  stop  its  train  to  re- 
cover the  parcel.  In  deciding  this  question  the  court  held : 
"  That  the  plaintiff  had  a  right  to  take  into  the  car  with  her 
the  bag  and  its  contents,  and  to  carry  the  same  in  her  hand, 
or  in  some  other  way  under  her  personal  supervision  and  in 
her  personal  custody."  ^  "  There  remains,  then,  the  question 
whether  the  defendants  assumed  any  responsibility  with  refer- 
ence to  the  valuables,  other  than  that  the  plaintiff  herself  should 

had  entered  the  room  and  abstracted  that  the  liability  of  a  carrier  for  the 

the  jewelry.  She  sued  the  steamboat  valise  of  a  passenger,  kept  with  him 

for  the  loss,  but  it  was  held  that  she  in  his  stateroom,  was  only  for  ordi- 

could  not  recover.   "The  baggage  for  nary  negligenca    In  this   case   the 

which  the  carrier   is    responsible,"  door  of  the  stateroom  had  been  left 

said  Hill,  J.,  "must  be  such  as  can  open  at  night,  as  was  customary,  for 

with  propriety  be  placed  in  the  bag-  the  purpose  of  ventilation,  but  the 

gage  room,  or  must  be  delivered  to  passenger    wovdd    have   been   fur- 

the  .clerk  of  the  boat,  or  some  other  nished  with  a  key  if  he  had  asked 

officer  authorized  to  receive  it,  and  for  one.    There  was  evidence  of  de- 

not  such  articles  as  the  passenger  fendant's  negligence,  and    plaintiff 

necessarily  keep^  in  his  possession ;  recovered. 

such  as  the  hand-bag,  or  companion  i  Henderson  v.  RaUroad,  20  Fed. 

stated  in  this  casa"  And  in  the  case  of  Rep.  430 ;  s.  C.  123  U.  S.  61. 

The  American  Steamsliip  Company  2  Compare  Pfister  v.  Railroad,  70 

V.  Bryan,  83  Penn.  St  446,  it  seemed  CaL  169. 
to  be    assumed  without   discussion 
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be  carried,  and  that  the  valuables  should  not  be  interfered 
with  by  any  act  or  fault  of  theirs."  The  court  found  this  con- 
tract completely  performed  by  the  carrier,  and  said :  "  There 
was  no  duty  to  do  anything  at  all- towards  recovery,  unless 
there  had  been  some  violation  of  the  undertaking  to  carry, 
and  there  had  been  none.  .  .  .  The  appeal  v^as  to  a  party 
who  was  under  no  legal  obligations  to  aid  in  the  recapture, 
and  stood  upon  grounds  of  kindness  and  Christian  charity,  to 
be  decided  by  the  person  appealed  to,  by  reference  to  moral 
and  not  legal  considerations,  and,  if  refused,  caused  damnum 
absque  injuria. ' ' 

§  698.  8ame  subject — Duties  of  ca/rriers  and  innkeepers 
smnetimes  held  to  resemble  each  other. —  But  it  has  been  held 
that  the  passenger  may  take  his  ordinary  baggage  into  his 
stateroom  for  use  upon  his  journey  without  releasing  the  car- 
rier from  his  obliga,tion  as  a  common  carrier,  if  the  passenger 
is  guilty  of  no  act  of  negligence  which  exposes  it  to  theft. 
"Granting  for  compensation  the  use  of  a  stateroom,"  says 
Brady,  J.,  in  Gore  v.  The  Transportation  Company,'  "  in  the 
absence  of  notice  to  the  contrary,  is  a  designation  of  the  place 
in  which  the  traveler  may.  put  his  ordinary  baggage,  but  not 
to  the  exclusion  of  the  carrier,  inasmuch  as  the  whole  vessel 
is  in  possession  of  the  carriers  and  subject  to  their  control; 
If  similarly  deposited  at  an  inn,  it  would  be  regarded  as  infra 
hospitium,  and,  as  we  have  seen,  the  obligation  and  duties  of 
carrier  and  innkeeper  have  been  declared  to  resemble  each 
other."  2  And  upon  this  ground  it  was  held  that  the  owners 
of  the  boat  were  responsible  for  the  loss  of  an  overcoat  which 
the  passenger  had  locked  up  in  his  stateroom,  but  which,  in 
his  temporary  absence  from  it,  was  stolen.  And  in  Mudgett 
V.  The  Steamboat  Company '  the  passenger  'W'ho  had  lost  a 
valise  from  his  stateroom  under  exactly  the  same  circum- 
stances was  permitted  to  recover  its  value.  In  both  these 
cases  it  is  said  that  the  mere  deposit  of  the  baggage  in  a 
stateroom  shows  no  such  animus  custqdiendi  on  the  part  of 
the  traveler  to  the  exclusion  of  the  carrier  as  will,  in  the  ab- 
sence of  negligence,  shift  the  responsibility -upon  the  former ; 
and  the  case  of  Cohen  v.  Frost,*  so  far  as  it  may  be  consid- 

•3 My,  254  si  Daly,  151. 

^Purvis  V.  Coleman,  31  N.  Y.  111.        *  Supra. 
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ered  as  holding  that  a  traveler  on  a  sea  voyage  must  place 
his  baggage  in  the  special  charge  of  the  officers  of  the  ship 
in  order  to  fix  upon  its  owners  the  liability  for  its  loss,  is  dis- 
approved.1 

§  699.  Same  siihject — Passenger  negligent,  carrier  not  Ua- 
Me. —  But  where  the  passenger,  having  taken  his  baggage  into 
his  stateroom,  is  chargeable  with  negligence  to  which  the  loss 
can  be  ascribed,  the  carrior  cannot  be  held  liable.  In  Gleason 
V.  Goodrich  Trans.  Co.,^  it  was  proven  that  the  plaintiff  paid 
for  a  passenger's  ticket  on  the  steamboat,  and  asked  for  the 
key  of  his  stateroom  that  he  might  put  his  valise  in  it,  but 
was  informed  that  there  was  no  key,  and  that  the  room  was 
not  locked.  He  then  put  his  valise  in  it,  and,  calling  the  atten- 
tion of  some  of  the  cabin  boys  to  the  fact,  asked  if  they  thought 
it  would  be  safe.    He  then  went  to  another  part  of  the  boat) 


1  And  see,  to  the  same  effect,  Van 
Horn  V.  Kermit,  4  E.  D.  Smith,  453 ; 
Macklin  v.  The  New  Jersey  Steam- 
boat Co.,  7  Abb.  Pr.  (N.  S.)  339. 

In  Crozier  v.  Steamboat  Co.,  43 
How.  Pr.  466,  the  plaintiff  retired  in 
a  stateroom  of  defendant's  boat,  and 
was  robbed  during  the  niglit  of  his 
watch,  chain  and  pocket-book.  The 
case  was  tried  before  Mr.  James  C. 
Carter,  referee,  who  distinguished 
between  the  liability  of  carriers  gen- 
erally for  baggage  of  which  the  pas- 
senger retains  the  custody  and  the 
liability  of  a  steamboat  with  state- 
rooms. This  learned  gentleman,  re- 
ferring to  the  case  of  a  passenger 
occupying  a  stateroom  on  a  steam- 
boat, says :  "  In  such  a  case  the  pas- 
senger is  invited,  upon  the  payment 
of  a  consideration,  to  disrobe  him- 
self and  retire  to  a  couch  to  sleep ; 
in  other  words,  he  is  invited  to  throw 
aside  all  the  vigilance  and  precaution 
which  men  habitually  practice  when 
awake,  and  to  intrust  his  person,  and 
whatever  men  usually  carry  about 
their  persons,  to  the  care  and  vigi- 
lance which,  it  must  be  presumed, 
they  who  extend  the  invitation  and 


receive  the  reward  for  the  comfort 
thus  afforded  will  themselves  exer- 
oisa  .  .  .  Nor  can  it  be  in  the 
contemplation  of  either  carrier  or 
passenger  that  the  latter  should  make 
a  special  deposit  of  his  pocket-money 
or  articles  usually  carried  about  his 
person  before  retiring  to  rest  As 
"weU  might  we  suppose  that  it  was  in 
contemplation  that  the  passenger 
should  deUver  the  clothes  he  takes 
off  into  the  special  custody  of  the 
cai-rier.  .  .  .  The  rule  of  law  ap- 
pUcable  to  such  a  case  I  think  to  be 
this:  that  if  any  of  the  articles  or 
money  which  the  passenger  properly 
has  with  him  in  his  stateroom  is 
stolen,  the  presumption  is  that  the 
theft  was  in  consequence  of  tlie  de- 
fault of  tlie  carrier;  and  that  this 
presumption  can  be  repelled  only  by 
proof  that  the  loss  was  attiibutable 
to  the  neghgence  or  fraud  of  the 
passenger,  or  to  the  act  of  God  or 
of  the  public  enemy."  This  was  af- 
firmed on  appeal.  See  Woodruff 
Sleeping-Car  Co.  v.  Diehl,  84  Ind.  474, 
where  the  above  reasoning  is  applied 
to  sleeping-car  companies. 
2  33  Wis.  85. 
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and  after  an  absence  of  some  three-quarters  of  an  hour  he  re- 
turned to  the  stateroonn,  and  discovered  that  his  valise  was 
gone.  He  sued  the  company  for  the  loss,  but  it  was  held  that 
he  could  not  recover,  his  own  fault  in  putting  his  valise  in  the 
stateroom,  under  the  circumstances,  having  contributed  to  the 
loss.  But  it  was  admitted  that,  had  the  valise  been  in  a 
locked  stateroom  when  stolen,  the  law  would  have  been  dif- 
ferent.' 

§  YOO.  8a/me  subject  —  Conclusions  from  the  cases. —  From 
these  cases  it  may  be  concluded  that  the  ordinary  baggage  of 
passengers  by  ships  and  steamboats  may  be  taken  by  them 
into  the  staterooms  which  are  assigned  to  them,  without  re- 
lieving the  carrier  from  any  of  his  responsibility  for  its  safety 
as  a  common  -carrier,  in  the  absence  of  negligence  on  the  part 
of  the  passenger  contributing  to  its  loss,  unless  forbidden  by 
a  regulation  of  the  vessel  or  otherwise  specially  prohibited,  or 
unless  it  appear  as  a  matter  of  fact  that  the  passenger  has 
taken  it  into  his  charge  wnvmo  custodiendi  to  the  exclusion  of 
the  carrier,  the  assignment  to  the  room  being  generally  "  a  des- 
ignation of  the  place  in  which  the  traveler  may  put  his  ordi- 
nary baggage,"  without  excluding  the  custody  ,of  the  carrier. 
But  that  if  passengers  by  land  vehicles,  such  as  railway  trains, 
retain  in  their  custody  any  part; of  their  baggage,  to  the  ex- 
clusion of  the  carrier's  control  over  It,  the  latter  can  be  held 
liable  for  its  loss  only  when  it  has  been  occasioned  by  his  neg- 
ligence ;  and  if  the  passenger  fails  to  take  such  reasonable  care 

•  It  also  appeared  in  this  case  that  trusted  to  them.    They  are  said  to  be 

there  was  on  the  boat  a  baggageman,  so  nearly  the  same  that  the  distinc- 

who  gave  checks  for  baggage  and  tion  is  not  of  much  moment    Hulett 

kept  it  for  passengets ;  but  this  seems  v.  Swift,  33  N.  Y.  571 ;  Purvis  v.  Cole- 

not  to  have  been  regarded  as  mate-  man,  21  id.  Ill,  and  the  cases  supra, 

rial,  as  it  was  admitted  that  had  the  Mudgett  v.  The  Steamboat  Co.  and 

stateroom  been  locked  the  company  Gore  v.  Trans.  Co.    The  passenger 

would  have  been  liable.    But  qucere  had  the  right  to  his  valise  in  his 

would  not  an  innkeeper  have  been  stateroom,  as  admitted,  and  though 

liable  under  these  circumstanced?   It  it  might  not  have  been  altogether 

is  true  that  carriers  of  passengers  by  prudent  to  leave  it  there  under  the 

boats  are  not   innkeepers,  but  the  circumstances,  the  reason  why  it  was 

nature  of  their  liability  is  so  similar  not  locked  up  in  the  stateroom  was, 

that  we  may  fairly  reason  by  anal-  that  there  was  no  key,  which  was  the 

ogy  as  to  their  obligations  and  liabil-  fault  of  the  boat 
ities  in  respect  to  the  property  in- 
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of  it  as  would  be  expected  of  a  prudent  person,  and'  it  is  in 
consequence  lost,  the  loss  must  be  borne  by  him  and  not  by 
the  carrier,  as  was  held  in  the  above  case  of  Talley  v.  The  Kail- 
way  Company.^ 

§  100a.  Sleeping  and  parlor-car  companies. —  As  stated  in  a 
previous  chapter,^  it  is  now  well  settled  that  sleeping  and  par- 
lor-car companies  are  not  subject  to  the  same  liabilities  for  the 
baggage  of  passengers  lost  or  damaged  as  are  common  car- 
riers. Neither  are  they  liable  as  innkeepers.  When,  how- 
ever, such  companies  fail  to  exercise  reasonable  care  and 
watchfulness  in  the  protection  of  personal  baggage,  and  the 
passenger  sustains  a  loss  thereby,  they  are  liable  for  such  loss. 
But  the  liability  of  the  company  would,  of  course,  be  limited 
to  such  articles  as  are  properly  included  in  the  term  baggage. 
And  contributory  negligence  on  the  part  of  the  passenger 
would  defeat  his  recovery.  The  fact  however,  that  a  passenger 
is  riding  on  a  car,  owned  and  controlled  by  a  sleeping  or  pal- 
ace-car company,  but  attached  to  the  train  of  a  railroad  com- 
pany, does  not  relieve  such  company  from  its  liability  as  a 
common  carrier  to  the  passenger,  the  same  as  if  such  passenger 
were  riding  upon  a  car  belonging  to  the  railroad  company.' 

§  701.  Otvner  must  he  a  passenger. —  The  owner  of  the  prbp- 
erty  must,  of  course,  stand  in  the  relation  of  passenger  to  the  car- 
rier in  order  to  fix  upon  him  liability  as  a  carrier  of  baggage.  The 
carriage  is  ex  vi  termini  incidental  to  the  carriage  of  the  owner 
as  a  passenger.    If,  therefore,  that  which  would  have  been 

1  In  McKee  v.  Owen,  15  Mich.  115,  court,  and  there,  the  judges  being 
a  female  passenger  occupying  a  state-  equally  divided  upon  the  question, 
room  on  a  steamer,  upon  going  to  the  judgment  was  affirmed;  Chris- 
bed  at  night  rolled  up  her  dress  with  tiancy  and  Cooley,  JJ.,  being  of  opin- 
her  portmonnaie,  containing  a  sum  ion  that  under  these  circumstances 
of  money  in  its  pocket,  and  laid  it  the  carrier  was  liable  as  an  innkeeper 
upon  the  upper  berth  of  the  state-  wpuld  have  been,  while  Campbell,  J„ 
room.  During  the  night  the  money  and  Martin,  C.  J.,  thought  differently, 
was  stolen  through  a  broken  window  The  question  was  ably  discussed  by 
of  the  stateroom.  She  brought  an  Christiancy  and  Campbell,  JJ.,  on  op- 
action  against  the  owner  of  the  ves-  posing  sides,  and  their  arguments  are 
sel  to  recover  for  the  loss,  and  the  well  worthy  of  attention.  And  see 
court  below  insti-ucted  the  jury  that,  Del  Valle  v.  S.  Boat  Eichmond,  27  La. 
having  retained  the  money  in  her  Ann.  90. 
possession,  she  could  not  recover.  2  Ante,  ch.  XL 
The  case  was  taken  to  the  supreme  ^Ante,  §  617A. 
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properly  baggage  had  it  been  acoompanied  by  the  owner  as  a 
passenger,  should,  by  accident  or  mistake,  be  accepted  by  the 
carrier  for  transportation  without  being  accompanied  by  the 
owner,  and  when  ho  is  not  or  does  not  become  a  passenger, 
the  carrier  would  not  have  it  in  his  custody  in  the  character 
of  baggage,  and  would  not  be  responsible  for  it  as  such.^  Of 
course  if  he  accepted  such  baggage  for  transportation,  know- 
ing that  the  owner  was  not  and  did  not  intend  to  become  a 
passenger,  he  would  accept  it  to  be  carried  as  freight,  and 
would  be  liable  for  it  as  a  common  carrier  of  goods.  But  if 
he  accepted  it  as  baggage,  supposing  the  owner  to  be  a  pas- 
Bsiiger,  or  about  to  become  one,  and  it  should  turn  out  that  he 
was  not  and  did  not  become  a  passenger  upon  the  journey 
upon  which  the  goods'  were  taken,  the  question  would  arise : 
In  what  character  and  under  what  responsibilities  was  it 
carried? 

§  Y02.  Wliat  is  contract  wJiere  haggage  not  accompanied  iy 
owner. — Having  accepted  it  to  be  carried  as  baggage,  will  the 
law  imply  or  impose  upon  him  a  different  contract  or  duty 
from  that  which  he  undertook?  For  although  the  measure 
of  the  liability  of  the  carrier  of  the  baggage  is  the  same  as 
that  of  the  common  carrier  of  goods  as  freight,  the  risk  in- 
curred by  the  carrier  in  the  two  cases  is  not  always  the  same. 
'When  the  baggage  is  accompanied  by  the  owner,  as  the  car- 
rier has  the  right  to  suppose  will  be  the  case,  emergencies 
may  arise  in  which  his  care  and  attention  to  it  may  preserve 
it  from  loss ;  and  when  his  journey  has  been  safely  made,  the 
carrier  may  at  once  deliver  to  him  his  baggage,  instead  of  be- 
ing obliged  to  keep  it  for  him  and  thereby  prolong  his  own 
responsibility.  Therefore,  to  make  him  responsible  as  a  com- 
mon carrier  of  freight  for  that  which  he  has  accepted  for  car- 
riage as  baggage,  would  be  imposing  upon  him  a  somewhat 

1  The  Elvira   Harbeck,  3  Blatoh.  depot  until  the  owner  should  be  pre- 

336 ;  Collins  v.  The  Bailroad,  10  Cush.  pared  to  proceed  on  his  journey,  and 

506 ;  Fairfax  v.  The  RaUroad,  37  N.  T.  to  be  returned  on  request  if  he  should 

S.  C.  516,  and  40  id.  138 ;  s.  C.  67' N.  Y.  not  go,  the  carrier  becomes  a  mere 

11.  gratuitous  bailee,  provided  the  agent 

In  litUe   Rock,    etc.    Railway  v.  can  bind  it  at  all  under  such  circum- 
Hunter,  42  Ark.  300,  it  was  held  that,  stances.    See,  also,  Illinois,  etc.  Rail- 
when  goods  are  left  with  a  railroad  road  v.  Tronstine,  64  Miss.  834 
company's  agent,  to  be  kept  at  the 
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different  undertaking  from  that  to  which  he  had  agreed.  In 
the  case  of  Collins  v.  The  KaUroad,'  when  the  goods  were  of- 
fered as  baggage,  the  agent  of  the  carrier  inquired  whether 
the  owner  intended  to  accompany  them,  and  was  answered 
that  he  did,  whereupon  he  accepted  them.  The  owner,  how- 
ever, did  not  go  upon  the  same  train  with  the  goods,  but  upon 
a  subsequent  one ;  and  before  he  reached  the  destination  to 
which  the  goods  had  been  carried,  they  had  been  stolen.  "  It 
is  easy  to  perceive,"  says  the  court,  "that  the  omission  of  the 
plaintiff  to  accompany  them,  as  he  informed  defendant's  agent 
he  should,  contributed  materially  to  the  loss ;  and  that  what 
might  have  been  a  very  proper  and  suitable  disposition  of 
them  at  the  station  at  Lawrence,  under  the  reasonable  behef 
that  the  owner  of  them  was  present  to  take  charge  of  them, 
might  have  been  one  of  hazard  and  exposure  to  loss  in  his  ab- 
sence ; "  and  it  was  therefore  held  that  the  carrier  had  incurred 
no  responsibility  for  their  safety. 

§  702a.  Baggage  accompanied  hy  a  person  representing  owner. 
It  seems  that  when  the  baggage  is  not  accompanied  by  the 
owner,  but  is  in  charge  of  a  person  representing  the  owner 
and  having  some  interest  in  the  baggage,  as  the  owner's  wife, 
an  action  may  be  maintained  by  the  owner  against  the  carrier 
if  such  baggage  is  lost.  Otherwise  where  the  owner  is  repre- 
sented by  a  person  having  no  interest  in  the  baggage,  as  a 
servant.  Thus  in  a  E"ew  York  case,^  the  plaintiff  was  per- 
mitted to  recover  for  the  loss  of  a  trunk  under  the  following 
circumstances :  Plaintiff  took  passage  on  the  defendant's  road 
from  Scranton,  Pa.,  to  New  York,  leaving  his  baggage  to  be 
brought  by  his  wife.  Seven  days  later  the  plaintiff's  wife  fol- 
lowed, with  her  own  baggage  and  that  of  the  plaintiff,  which 
was  lost  while  in  the  defendant's  possession,  and  through  its 
negligence,  in  New  York.  It  was  held  that  the  plaintiff  was 
sufficiently  represented  by  his  wife,  and  that  it  vras  not  abso- 
lutely necessary  that  he  should  be  personally  present  on  the 
train  with  his  baggage  to  entitle  him  to  mamtain  an  action  for 
its  loss.  In  delivering  his  opinion  the  court,  Miller,  J.,  said : 
"  She  (the  wife)  was  certainly  acting  in  the  place  and  on  the  be- 

>  10  Cush.  508.  s  Curtis  v.  The  Railroad,  74  N.  Y. 

116. 
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half  of  her  husband,  in  traveling  over  the  defendant's  road,  and 
it  would  be  establishing  a  rigid  and  a  severe  rule,  which  is  not 
sustained  by  authority,  to  hold  that  where  the  husband,  by 
reason  of  business  or  otherwise,  was  obliged  to  leave  the  bagr 
gage  for  himself  and  family  in  charge  of  his  wife,  to  be 
brought  at  a  future  day,  that  all  claim  for  damages  for  any 
cause  was  lost."  This  case  was  distinguished  from  the  Eng- 
lish case  of  Becher  v.  The  Great  Eastern  Eailway  Company,' 
in  which  the  facts  were  as  follows :  The  plaintiff's  servant, 
having  in  charge  the  baggage  of  his  master,  preceded  the 
plaintiff  over  defendant's  road  by  an  earlier  train  on  the  same 
day.  The  plaintiff's  baggage  was  lost  during  the  journey  by 
the  default  of  the  defendant.  It  was  held  that  the  defendant 
received  the  baggage  in  question  as  the  baggage  of  the  serv- 
ant, and  in  the  absence  of  proof  showing  that  the  defendant 
accepted  the  baggage  for  carriage  with  knowledge  that  it  be- 
longed to  the  plaintiff,  no  recovery  could  be  had.  The  rule 
laid  down  in  the  latter  case  seems  like  an  exceedingly  narrow 
one. 

§  Y03.  Passenger  and  haggage  passing  over  different  routes. 
This  question  arose  in  the  case  of  Fairfax -y.  The  Railroad  ,'- 
the  facts  being  as  follows:  The  plaintiff  purchased  a  ticket  at 
Montreal  for  New  York  of  the  Grand  Trunk  Railway,  and  at 
the  same  time  checked  his  baggage  through  to  New  York,  re- 
ceiving a  check  therefor.  His  ticket  entitled  him  to  ride  over 
various  connecting  routes,  some  of  which  were  neither  owned 
nor  controlled  by  the  Grand  Trunk  Railway.  From  Albany 
to  New  York  his  ticket  carried  him  via  the  People's  Line  of 
steamers  down  the  Hudson  river.  When  the  plaintiff's  bag- 
gage reached  Troy  it  was  delivered,  by  mistake,  but  without 
the  knowledge  or  fault  of  the  plaintiff,  to  the  defendant,  the 
New  York  Central,  etc..  Railroad,  and  was  carried  over  that 
road  to  New  York.  The  plaintiff  did  not  call  for  the  baggage 
until  three  days  after  its  arrival  in  New  York,  and  when  he 
did  call  for  it  it  could  not  be  found.  The  defendant  admitted 
having  had  the  baggage  up  to  six  o'clock  on  the  morning  of  the 
day  the  plaintiff  called  for  it,  but  could  not  account  for  it 
afterwards.    There  was  no  evidence  of  robbery  or  misdelivery. 

>  L  R  5  Q.  B.  241.  and  43  id.  18  (IIJ.  &  S.)  j  67  N.  Y.  11, 

"  87  N.  Y.  Super.  Ct  516,  40  id.  138,    and  73  N.  Y.  167. 
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The  baggage  had  simply  disappeared.  The  plaintiff,  after  two 
trials  and  appeals  to  the  superior  court,  was  defeated,  and  it 
was  decided  in  that  court  that  the  carrier  became  responsible 
only  as  a  gratuitous  bailee,  and  could  be  held  liable  only  for 
gross  negligence.  But  the  court  of  appeals,  when  the  case 
appeared  there  for  the  first  time,  held  that  the  defendants  in- 
curred, at  least,  the  responsibility  of  a  warehouseman,  without 
discussing  its  liability  as  a  common  carrier,  EapaUo,  J.,  saying : 
"  When  the  plaintiff  demanded  the  article  it  had  disappeared, 
and  no  account  is  given  of  such  disappearance.  This  is  prima 
facie  evidence  of  negligence." ' 

The  case  was  again  brought  to  the  court  of  appeals,  this 
time  by  the  defendants.  It  was  held  that  the  delivery  of  the 
baggage  to  the  defendant  was  a  wrongful  act  for  which  the 
plaintiff  was  blameless.  "  The  defendant  had  no  right  to  take 
and  carry  this  baggage.  It  was  bound  to  know  by  the  marks 
on  the  check  that  it  was  to  be  carried  by  another  route."  *  It 
was  sufficient  for  the  purpose  of  affirming  the  judgment  in  the 
plaintiff's  favor  to  hold  that  the  defendant  incurred  the  re- 
sponsibility of  a  warehouseman,  and  the  judgment  was  per- 
mitted to  stand  for  this  reason.  But  the  court.  Earl,  J.,  also 
said :  "  I  am  inclined  to  think  that  the  defendant,  in  taking 
and  conveying  the  baggage  without  the  knowledge  or  assent 
of  the  plaintiff,  might  be  treated  as  having  voluntarily  assumed 
the  responsibility  of  a  common  carrier."  And  again :  "  We 
do  not  mean  to  decide  that  the  defendant  incurred  no  greater 
responsibility  than  that  of  a  warehouseman.  It  may  be  that  it 
was  absolutely  liable  for  this  baggage  upon  the  theory  that  its 
interference  therewith  was  wholly  u*nauthorized  and  wrongful." 

§  703a.  Same  siibject. —  In  Isaacson  v.  The  Kailroad,'  the 
plaintiff  purchased  tickets  at  New  Orleans,  entitling  him  to 
ride  to  Niagara  Falls  and  return,  over  the  "  Mobile  route." 
At  Niagara  Falls  he  purchased  a  ticket  to  New  York  city  and 
return,  over  the  defendant's  road.  While  in  New  York,  and 
when  he  was  about  to  return  to  New  Orleans  via  Niagara 

'  See,  also,  Rome  Railroad  v.  "Wim-  however,  about  the  meaning  of  these 
berly,  75  Ga.  316.  initials. 

«The  check  read  H.  E.  &  R.  R.  !>94  N.  Y.  278,  reversing  25  Hun, 
meaning  Hudson  river  and  railroad.  850.  See,  also,  Estes  v.  The  Railroad, 
There  seems  to  have  been  a  dispute,    7  N.  Y.  SuppL  863. 
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Falls,  the  plaintiff  presented  his  tickets,  with  his  baggage,  to 
the ,  baggage-master  of  the  defendant's  road,  and  requested 
him  to  check  the  baggage  from  New  York  to  'New  Orleans 
over  the  route  indicated  by  the  tickets.  The  baggage-master 
examined  the  tickets  and  gave  the  plaintiff  two  checks,  which 
the  plaintiff  put  in  his  pocket  without  examining  them.  The 
plaintiff  then  returned  to  Magara  Falls  over  the  defendant's 
road,  and  from  there  to  Ifew  Orleans  over  the  "  Mobile  route." 
The  defendant's  baggage-man  did  not  check  the  trunks  over 
the  "  Mobile  route,"  but  sent  them.f rom  Kiagara  Falls  over 
another  route,  known  as  the  "  Great  Jackson  "  route,  and  the 
checks  given  the  plaintiff  contained  letters  and  abbreviations 
which  indicated  that  the  baggage  was  to  be  carried  over  that 
route.  The  plaintiff's  baggage  was  destroyed  in  an  accident 
in  Mississippi,  while  in  the  possession  of  one  of  the  connect- 
ing roads,  and  suit  was  brought  against  the  defendant,  the  l^ew 
York  Central,  etc.,  Eailroad,  for  the  value  of  the  trunks.  It 
was  held  that  the  delivery  of  the  baggage  by  the  defendant 
at  Niagara  Falls  to  the  "  Great  Jackson  "  route,  instead  of  to 
the  "Mobile,"  was  in  direct  violation  of  plaintiff's  instruc- 
tions, and  of  the  implied  undertaking  of  the  baggage-master 
on  receiving  the  baggage,  and  it  was  also  held  that  defend- 
ant's baggage-master  had  implied  authority,  "  when  asked  by 
a  passenger  whether  the  company  checks  baggage  over  a  route 
indicated  by  his  passage  tickets,  to  answer  the  questions,  and 
to  bind  the  company  by  checking  it  over  connecting  roads." 
And  the  defendant,  having  delivered  the  baggage  to  a  dif- 
ferent carrier  than  the  one  agreed  upon,  became  liable  as  an 
insurer  fof  any  injury  or  loss  occurring  on  the  route.  The 
question  as  to  whether  the  plaintiff  was  guilty  of  contrib- 
utory negligence  in  not  examining  the  checks  was  held  to  be 
one  for  the  jury. 

§  704.  Passenger  need  not  aocompany  Ids  iaggage. —  But  if 
the  owner  stands  to  the  carrier  in  the  relation  of  passenger,  it 
is  not  necessary  that  he  should  accompany  the  baggage  or 
travel  upon  the  same  conveyance  with  it.  In  "Warner  v.  The 
Bailroad,'.  the  plaintiff,  having  a  ticket  for  a  passage  upon  de- 
fendant's road,  was  unable  to  procure  his  baggage  in  time  to 

1 23  Iowa,  166. 
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be  taken  upon  the  train  upon  which  he  wished  to  go,  and  the 
agent  of  the  road  agreed  to  forward  it  by  the  next  train, 
whereupon  the  plaintiff  went  on  without  it.  It  was  sent  ac- 
cordingly, but  after  its  arrival  at  its  destination  it  was  broken 
open  and  its  contents  were  taken ;  and  it  was  held,  in  an  action 
against  the  road,  that  the  plaintiff,  having  paid  his  fare,  the 
road,  by  the  agreement  of  its  agent  to  deliver  the  baggage 
by  a  subsequent  train,  assumed  the  ordinary  liabihty  of  such 
companies  where  the  passenger  and  his  baggage  go  upon  the 
same  train ;  and  that,  whether  the  passenger  goes  upon  the 
same  train  or  upon  a  preceding  or  subsequent  one,  if  the  bag- 
gage goes  or  is  sent  pursuant  to  an  agreement  and  as  a  part 
of  the  consideration  moving  from  the  company  for  the  fare 
paid  by  the  passenger,  the  same  rule  as  to  care  and  dihgence 
would  apply.i 

§  T05.  Baggage  wTien  carried  as  freight.— But  it  seems  that 
where  the  passenger  has  left  his'  baggage  behind,  without  any 
agreement  with  the  carrier  that  it  is  to  be  forwarded  to  him 
as  baggage,  if  the  carrier,  after  he  has  transported  its  owner 
as  a  passenger,  is  intrusted  with  his  baggage  to  be  carried  to 
him,  he  will  not  carry  it  in  the  character  of  baggage,  but  as 
freight.^  In  the  absence  of  an  agreement  in  such  a  case,  it 
could  not  be  said  that  the  compensation  which  had  been  pre- 
viously paid  for  his  transportation  by  the  passenger  was  also 
compensation  for  the  transportation  of  his  baggage  at  a  sub- 
sequent and  different  time.  The  carrier  would  therefore  be 
entitled  to  make  a  distinct  charge  for  it,  and  he  would  there- 
fore carry  it  as  freight  and  not  as  baggage. 

§  706.  Passenger  lying  over  —  Baggage  going  on.—  So  the 
passenger  may,  if  he  chooses,  with  the  consent  of  the  carrier, 

1  In  Shaw  v.  Railway,  40  Minn.  144,  but  was  put  in  defendant's  baggage- 

the  plaintifi  indicated  to  defendant's  room,  where  it  was  destroyed  by  Are 

baggage-man,  as  he  was  checking  the  the  next  day.    Held,  that  there  was 

plaintiffs  baggage,  that  he  did  not  evidence  that  the  baggage  was  deliv- 

care  whether  or  not  it  was  forwarded  ered  for  transportation  and  not  for 

by  the  next  train,  which  was  soon  to  storage,  and  that  the  liability  of  a 

pass  that  station,  as  it  would  be  five  common  carrier  attached  at  the  time 

or  six  days  before  he  would  reach  of  the  delivery, 
his   destination.    This  was   for  de-       « Wilson  u  The  RaUway,  57  Me. 

fendant'a      convenience,     however,  138 ;  Qraflam  w  The  Railroad,  67  id. 

rather  than  for  plaintiff's.    The  bag-  234. 
gage  was  not  sent  by  the  next  ti-ain, 
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lie  over  upon  the  route  and  permit  his  baggage  to  proceed 
without  him  to  his  destination ;  and  in  such  a  case,  it  will  be 
the  duty  of  the  carrier  to  keep  it  for  him  at  the  end  of  the 
route  until  he  calls  for  it.  And  until  a  reasonable  time  elapses 
after  the  baggage  has  been  placed  upon  the  platform  of  the 
railroad  station  at  the  destination  withoul;  the  passenger  call- 
ing for  it,  as  we  shall  hereafter  see,  the  liability  of  the  carrier 
as  an  insurer  of  its  safety  against  all  accidents  except  the  acts 
of  God  or  of  the  public  enemy  will  continue.^  After  such  rea- 
sonable time  has  elapsed,  however,  the  liability  of  the  carrier 
is  changed  to  that  of  a  warehouseman.^    But  in  Englaiid,  it 

1  Logan  V.  The  Railway,  11  Eob.    was  placed  in  a  warehouse  belonging 


(La.)  24;  Pierce's  RE.  L.,  499;  Chi- 
cago, etc.  R  R  V.  Fairclough,  53  III 
106. 

2  In  Laflfrey  v.  Grummond,  74  Mich. 
186,  defendant  was  the  owner  of  a 
line  of  lake  steamers  running  be- 
tween St  Ignace  and  Detroit.  Plaint- 
iff took  passage  at  St.  Ignace  for 
Detroit  upon  one  of  defendant's 
Bteamers,  and  bhecked  her  baggage 
through  to  Detroit  When  plaintiff 
purchased  her  ticket  she  informed 
defendant's  agent  that  she  wished  to 
stop  over  for  about  half  an  hour  at 
Alpena,  one  of  the  places  at  which  the 
boat  regularly  stopped.  She  was  in- 
formed that  the  boat  remained  at 
Alpena  two  hours.  On  reaching  Al- 
pena, however,  the  boat  was  late,  and 
plaintiff  was  advised  to  take  a  stop- 
over check  and  come  down  on  defend- 
ant's next  steamer.  Before  landing 
at  Alpena,  plaintiff  asked  defend- 
ant's porter  if  she  would  better  re- 
move her  baggage,  and  he  told  her 
that  if  it  was  put  off,  and  she  re- 
turned in  time,  it  would  have  to  be 
put  on  again;  and  if  she  did  not  re- 


to  defendant's  agents,  where  it  was 
accidentally  burned  before  plaintiff 
reached  Detroit  It  was  held  that 
defendant  was  not  liable  as  an  in- 
surer, Campbell,  J.,  saying:  "The 
baggage  was  subject  to  delivery  on 
call  and  presentation  of  the  check ; 
but  plaintiff  expected  delay,  and  that 
it  must  be  some  days  at  least  before 
it  would  be  called  for,  and  must  be 
stored  meanvvhile  in  some  way.  The 
reasonable  view  seems  to  us  to  be 
that  the  warehousing  at  the  termina- 
tion of  the  transit  was  within  the 
contemplation  of  both  parties ;  and  it 
also  seems  to  us  that  it  would  be  ir- 
rational to  create  a  constructive  rela- 
tion of  carriage,  after  the  real  car- 
riage terminated,  which  should 
involve  a  larger  responsibility  than 
the  actual  carriage,  and  to  hold  de- 
fendants for  a  loss  by  fire  in  a  ware- 
house which  is  not  chargeable  to  a 
warehouseman  as  such,  and  would 
not  have  been  chargeable  to  defend- 
ant if  it  had  happened  on  board. 
We  can  get  no  particular  help  from 
comparing  precedents,  but  we  think 


turn,  it  would  be  all  right,  and  would    there  is  no  rule  which  under  our  own 


be  taken  care  of.  Plaintiff  got  off  at 
Alpena,  and  after  finishing  her  busi- 
ness returned  to  the  dock,  but  found 
that  the  steamer  had  gone.  Plaintief's 
baggage,  upon  its  arrival  at  Detroit, 
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would  seem  that  if. the  passenger  stops  over  upon  his  journey, 
without  the  consent  of  the  carrier,  and  permits  his  baggage 
to  be  carried  to  his  destination  without  him,  the  carrier,  for 
the  latter  portion  of  the  journey,  is  no  longer  liable  as  an  in- 
surer.   He  is,  however,  liable  as  a  gratuitous  bailee.' 

§  707.  Delmery  of  laggage.—  ln  practice,  immediate  deliv- 
ery is  the  rule  as  to  baggage.  The  carrier  is  always  desirous 
to  relieve  himself  of  further  responsibility  by  a  speedy  deliv- 
ery, and  the  passenger  is  generally  anxious  to  come  at  once 
into  the  possession  of  his  baggage  as  soon  as  his  journey  is 
ended ;  and  it  has  been  said  to  be  the  duty  of  carriers  by  rail- 
ways to  have  the  baggage  of  their  passengers  ready  for  de- 
livery to  them  immediately  upon  their  arrival  at  the  end  of 
the  route,  or  as  soon  thereafter  as  may  be,  and  that  there  is 
a  corresponding  duty  on  the  part  of  the  passenger  not  to  de- 
lay unreasonably  its  acceptance  and  removal,  so  as  to  relieve 
the  carrier  as  soon  as  he  conveniently  can  of  the  responsibility 
of  its  custody ;  and  that  "  in  such  cases  reasonable  time  and 
immediate  delivery  go  hand  in  hand,  and  '  reasonable  time ' 
cannot  extend  the  delivery  to  another  day  or  another  occar 
sion."  ^ 

§  708.  Passenger  allowed  reasonable  time  to  call  for  iaggage. 
The  rule  of  law,  however,  as  to  the  acceptance  of  his  baggage 
by  the  passenger,  is  universally  stated  to  be,  that  he  must  be 
allowed  a  reasonable  time  after  its  arrival  within  which  to 
call  for  and  take  it  away,  and  that  during  this  reasonable  time 
the  carrier  continues  responsible  according  to  the  strict  rule 
of  the  law  applicable  to  the  common  carrier.  But  the  rea-' 
sonable  time  which,  is  allowed,  to  the  passenger  for  the  re- 
moval of  his  baggage,  and  during  which  the  carrier  will 
continue  responsible  for  it  as  carrier,  is  held,  in'  some  of  the 

been  burned  in  transit,  if  the  fire  re-  in  the  case  to  hold  them  hable  as 
suited  from  any  other  cause  than  gratuitous  bailees, 
plaintiff's  negligence,  the  act  of  God  2  Ouimit  v.  Henshaw,  35  Vt  605 ; 
or  the  public  enefay?  "  Patscheider  v.  The  Railway,  L.  R  3 
i  Cutler  V.  The  Railway,  19  Q.  B.  Exch.  Div.  153;  Hoeger  v.  The  Rail- 
Div.  64  In  this  case,  however,  one  way,  68  Wis.  100. 
of  the  judges  expressly  said  that  he  '  Patscheider  v.  The  Railway,  L.  R. 
did  not  decide  that  defendants  were  3  Exch.  Div.  153 ;  Chicago,  etc.  Rail- 
not  liable  as  common  carriers.  This  road  v.  Addizoat,  17  Bradw.  (HI)  632. 
was  immaterial,  as  it  was  sufficient 
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cases,  not  to  be  the  same  as  that  reasonable  time  which  is  al- 
lowed to  the  owner  of  goods  or  merchandise  transported  by 
railways  and  by  carriers  by  water  for  their  acceptance  and 
removal.  That  which,  in  other  words,  would  be  a  reasonable 
time  for  which  the  owner  of  freight  might  delay  its  accept- 
ance and  removal,  might  be  unreasonable  when  the  baggage 
of  the  passenger  was  in  question.  The  passenger  travels  and 
arrives  with  his  baggage,  and  can  generally  as  conveniently 
accept  and  remove  it  without  delay  as  after  the  lapse  of  a 
night  or  a  day,  and  no  matter  how  unseasonable  the  hour,  he 
will  generally  find  the  means  at  hand  to  take  it  away ;  whereas, 
the  goods  may  arrive  at  an  hour  when  they  could  not  be  at  once 
removed,  or,  no  matter  how  convenient  the  time,  the  owner 
inight  not  be  at  once  prepared  for  their  removal. 

§  Y09.  What  is  reasonable  delay. —  Hence  it  has  been  held 
that  if  the  passenger  arrived  at  his  destination  in  the  night- 
time, he  could  not  delay  the  acceptance  of  his  baggage  during 
the  remainder  of  the  night,  so  as  to  throw  upon  the  carrier 
the  responsibility  for  its  safety  during  the  time.  In  Koth  v. 
The  Eailroad,*  it  appeared  that  the  train  upon  which  the 
plaintiff,  a  passenger,  was  being  carried,  arrived  at  its  destina- 
tion at  ten  o'clock  at  night.  As  soon  as  it  was  stopped,  the 
plaintiff  got  out  and  left  the  depot  without  inquiring  for  or 
demanding  his  trunk,  retaining,  however,  his  baggage  check, 
and  intending  to  call  for  it  in  the  morning  of  the  next  day. 
But  during  the  night  the  company's  station  house  accidentally 
took  fire  an-d  was  burned,  with  a  considerable  amount  of  bag- 
gage, including  the  plaintiff's  trunk.  The  next  morning  he  went 
to  the  depot  in  search  of  his  trunk,  as  he  had  proposed  to  do, 

'34  N.  T.  548.    See,  also,  Ross  v.  Bradw.. (113.)  633,  a  "reasonable  time, 

The  Railroad,  4  Mo.  App.  583.  And  in  within  which  the  owner  must  apply 

Jacobs  V.  Tutt,  33  Fed.  Rep.  413,  where  for  his  baggage,  when  it  is  transported 

passenger  arrived  at  8 :30  P.  M.,  and  by  the  same  train  on  which  he  him- 

did  not  call  for  baggage  until  the  self  travels,  is  directly  after  its  arrival 

next  morning  between  9 :00  and  10 :00  and  transfer  to  the  platform,  making 

o'clock,  ?ieZd,  "that  plaintiff  did  not  due  allowance  for  the  confusion  oc- 

demand  his  trunk  within  a  reason-  casioned  by  the  arrival  and  departure 

able  time  after  its  arrival  ...   He  of  the  train,  and  for  the  delay  neces- 

should  have   demanded  it  on   the  sarily  caused  by  the  crowd  on  the 

evening  of  his  arrival"    And  in  Chi-  platform." 
cago,  etc.  Eaih-oad  v.  Addizoat,  17 
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and  finding  that  it  tiad  been  burned,  be  sued  the  company. 
But  it  was  held  that  his  delay  had  been  unreasonable,  and  that 
his  failure  to  call  for  and  take  away  the  trunk  on  the  night  of  his 
-arrival  had  converted  the  character  of  the  custody  of  it  by  the 
company  from  that  time  into  that  of  an  ordinary  bailee,  and 
that  it  was  not  therefore  liable.  It  was,  however,  expressly 
said  that  the  rule  thus  laid  down  was  not  intended  to  apply  to 
the  case  of  goods  or  merchandise  transported  as  freight,  unac- 
companied by  the  owner,  nor  to  the  case  of  the  baggage  of  a 
passenger,  who,  with  the  consent  of  the  carrier  or  its  agents, 
stops  at  an  intermediate  station  on  the  route,  intending  to  pur- 
sue his  journey  on  a  subsequent  train,  and  leaving  his  baggage 
in  the  meantime  to  be  carried  on  to  its  destination.' 

§  YIO.  WJiat  is  reasonable  time. —  This  case  has  been  consid- 
ered as  establishing  the  rule  as  laid  down  in  the  previous  case 
of  Ouimit  V.  Henshaw,  that  "  reasonable  time  "  for  delivery  as 
to  baggage,  however  it  might  be  as  to  goods  or  merchandise, 
could  not  extend  the  time  for  its  acceptance  "  to  another  day 
or  another  occasion,"  and  has  been  followed  in  a  number  of 
subsequent  cases  in  the  same  state  and  elsewhere.  In  Jones 
V.  The  Transportation  Company,^  the  plaintiff  was  a  passenger 
upon  a  steamboat  which  arrived  at  its  destination  between 
twelve  and  one  o'clock  on  Sunday  morning.  She  remained 
upon  the  boat  until  eight  or  nine  o'clock  of  that  day,  and  then 
left  it  without  denianding  her  trunk  or  making  any  arrange- 
ment for  its  safe  keeping  until  her  return.  She  returned  for  it 
on  Monday,  and  found  that  it  had  been  burned  the  evening  be- 
fore in  a  baggage  room  upon  the  dock,  in  which  it  had  been  put 
ias  unclaimed  baggage.  In  an  action  by  her  for  its  value  it  was 
held  that,  by  neglecting  to  present  her  check  and  receive  her 
baggage  until  the  next  day  after  its  arrival,  she  had  made  the 
defendants  mere  gratuitous  bailees;  that  the  fact  that  the  day 

iln    Harger  v.  The  Railway,   63  His  baggage  was  put  off  at  the  inter- 

Wis.  100,  the  passenger  on  arriving  mediate  station  to  which  it  had  been 

at  the  station  to  which  his  trunks  checked,  and,  not  being  called  for, 

were  checked,  continued  on  the  train  was   placed   in   the   baggage-room, 

to  a  station  further  along  the  road,  where  it  was  destroyed  by  fire  the 

without  makmg  any  arrangements  as  next  day.    Held,  that  the  railway 

to  the  care  or  retention  of  bis  bag-  was  liable  as  a  wai-ehouseman  only, 
gage,  and  simply  retained  his  checks.        2  50  Barb.  193. 
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of  her  arrival  was  Sunday,  on  which  day  the  statute  law  pro- 
hibited the  doing  of  apy  secular  business  and  all  travel,  fur- 
nished no  excuse  for  her  delay,  and  that,  as  the  fire  was  not 
occasioned  by  the  negligence  of  the  -defendants,  they  were  not 
liable.'  "  So  in  the  case  of  The  Louisville,  etc.  Kailroad  Com- 
pany V.  Mahan,^  the  plaintiff  arrived  at  his  destination  in  the 
night,  and  permitted  his  trunks  to  remain  in  the  custody  of 
the  agent  of  the  road,  intending  to  call  for  them  in  the  morn- 
ing. During  the  night  the  depot-house  was  burned  with  the 
plaintiff's  trunks.  In  an  action  against  the  road  to  recover 
their  value,  it  was  said  that  the  passenger  had  no  right  to  pro- 
long the  strict  and  rigid  liability  of  the  company  as  a  common 
carrier  by  leaving  his  baggage  in  the  possession  of  its  agent 
during  the  night,  and  that  unless  the  fire  was  caused  by  the 
negligence  of  the  employees  of  the  company  he  could  not 
recover. 

§  llOa.  Same  subject. — Wbere,  however,  a  steamboat  plying 
between  St.  Louis  and  New  Orleans  arrived  in  port  at  nine 
o'clock  at  night,  about  twelve  hours  later  than  was  antici- 
pated, and  there  were  no  hacks  or  conveyances  at  the  levee, 
a  lady  passenger  was  permitted  by  the  captain  to  remain  on 
board  during  the  night.  At  about  ten  o'clock  the  same  night 
the  boat  took  fire,  without  the  fault  of  the  carrier,  and  the 
trunk  of  the  passenger,  whicb  had  not  been  removed  from  the 
boat,  was  burned.  In  an  action  to  recover  the  value  of  the 
trunk  it  was  held  that  the  captain  of  the  boat  had  full  author- 
ity to  permit  passengers  to  remain  on  board  over  night  when 
the  boat  was  late  and  arrived  at  night.  It  was  also  held  that 
passengers  so  remaining  continued  as  passengers,  and  the  voy- 

'And  see,  also,  the  cases  of  Curtis  twenty-four  hours  was  sufficient  to 

V.  The  Raihoad,  49  Barb.  148 ;  Hoi-  convert  the  character  of  the  holding 

dridge  v.  The  Railroad,  56  id.  191 ;  to  that  of  mere  warehousemaiL    But 

Torpey  v.  Williams,  3  Daly,  163,  and  tn  Van  Horn  v.  Kermit,  4  E.  D.  Smith, 

Klein  .v.  The  Packet  Company,  id.  453,  this  was  held  to  be  a  reasonable 

390,  in  which  the  facts  as  to  the  delay  time  within  which  to  call  for  baggage 

of  the  passenger  in  demanding  his  which  had  been  transported  with  the> 

baggage  were  similar,  and  in  which  passenger  upon  a  vessel,  and  that  the 

it  was  distinctly  announced  that  the  liability  as  carrier  in  the  meantime 

rule  applied  in  Roth  v.  The  Railroad,  continued.  This  latter  case,  however, 

sitpm,  was  the  settled  law  of  the  state,  .was  before  the  decision  in  Eoth  v. 

In  the  case  of  Holdridge  v.  The  EaU-  The  Railroad. 

I'oad,  it  was  held  that  a  delay  of  2  8  Bush,  184. 
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age  as  to  them  did  not  end  until  they  had  had  a  reasonable 
time  to  leave  the  vessel  the  next  morning,  and  that  this  ap- 
plied as  well  to  the  baggage  of  the  passengers  as  the  passengers 
themselves.' 

§  Yll.  Dissent  from  ^prevailing  construction  of  "  reasonable 
time." —  But  this  rule  of  exemption  from  strict  liability  as  to 
baggage  thus  established,  if  it  can  be  said  to  be  established  by 
these  cases,  was  said  by  Church,  C.  J.,  in  BurneU  v.  The  Eail- 
road,^  to  have  carried  the  law  upon  the  subject  "  to  the  utmost 
limit  of  propriety,  to  say  the  least  of  it,"  and  would  seem  from 
this  language  to  be  emphatically  disapproved  by  hiih.  Its 
effect  is  certainly  to  require  of  the  passenger  an  immediate 
acceptance  of  his  baggage,  instead  of  allowing  the  "  reason- 
able time  "  to  which,  according  to  the  terms  of  the  rule  as 
stated,  he  would  seem  to  be  entitled ;  and  if  it  is  to  be  inter- 
preted in  this  manner,  it  would  certainly  be  a  more  appro- 
priate use  of  language  to  state  the  rule  as  requiring  an 
immediate  call  for  and  acceptance  of  his  baggage  by  the 
passenger,  than  to  say  that  he  must  do  so  within  a  reasonable 
time. 

§  712.  Strict  liability  of  carrier  succeeded  by  that  of  ware- 
houseman.—  But  it  by  no  means  follows  that  when  the  relation 
of  carrier  to  the  baggage  ceases,  by  the  delay  of  the  owner  to 
call  for  and  accept  it  within  a  reasonable  time,  the  carrier's  duty 
in  reference  to  it  ceases,  or  that  his  liability  is  at  an  end.  The 
change  effected  by  such  delay  is  merely  the  substitution  of  a 
custody  in  one  character  for  that  in  another,  or,  rather,  the 
continuation  of  the  responsibility  in  a  different  character  and 
in  a  different  degree.  "When  the  relation  of  carrier  ceases, 
that  of  warehouseman  takes  its  place,  and,  as  such,  the  carrier 
is  bound,  under  his  contract  for  the  carriage,  to  take  reason- 
able care  of  the  baggage,  and  if  it  be  lost  by  his  negUgence, 
he  will  be  liable  to  the  owner.' 

1  Priokett  v.  New  Orleans  Anchor  45  N.  Y.  184.;  Mattison  v.  The  Kail- 
Line,  13  Mo.  Ap.  436.  road,  57   id.  552;  s.  C.  7(5  id.   881; 

2  45  N.  Y.  184.  Whitney  v.  The  Railway,  27  Wis.  327 ; 
3MoteuTheEaih-oad,27Iowa,23;    Fairfax   v.  The  Raih-oad,  67  N.  Y. 

Chicago,  etc.  R.  R.  v.  Fairclough,  52  11 ;  Rome  Railroad  v.  Wimberly,  75 
111.  106 ;  Bartholomew  v.  The  Rail-    Ga,  816. 

road,  53  id.  237 ;  Powell  v.  Myers,  26  The  duty  of  a  warehouseman  re- 
Wend.  591 ;  Burnell  tJ.  The  Railroad,    quires  that  the  baggage  be  placed  in 
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§  Y13.  Liability  for  negligence  of  subsidiary  carrier. —  And 
this  duty  or  obligation,  Avith  its  modified  liability  of  storing 
and  exercising  ordinary  care  to  preserve  and  protect  the  pas- 
senger's baggage,  upon  the  happening  of  the  contingent  event 
of  its  not  being  called  for,  is  incurred  at  the  time  when  the 
contract  for  the  carriage  is  entered  into,  and  is  a  part  of  the 
contract  itself.  Hence,  if  the  carrier  has  contracted  for  the  car- 
riage of  the  passenger  to  destinatiop,  which  niakes  the  employ- 
ment of  other  carriers  necessary,  and  the  baggage  of  the 
passenger  is  lost  while  in  the  custody  of  the'  subsidiary  car- 
rier, but  after  it  has  ceased  to  occupy  the  relation  of  carrier 
to  it,  and  has  become  merely  its  warehouseman,  by  reason  of 
the  delay  of  the  passenger  in  calling  for  it,  the  carrier  which 
made  the  contract  for  the  carriage  will  be  liable  to  the  passen- 
ger for  the  loss,  when  it  has  occurred  through  the  iiegligence 
of  the  subsidiary  carrier  which  has  completed  the  transporta- 
tion.' The  fair  construction  of  such  a  contract  is  said  to  be, 
that  the  carrier  agrees  for  a  consideration  to  transport  the 
passenger  and  his  baggage  to  his  destination,  and  deliver  the 
latter  to  him  on  its  arrival,  if  called  for,  and  if  not  called  for, 
that  it  shall  be  properly  stored  and  reasonable  care  shall  be 
exercised  to  prevent  injury  or  loss,  until  it  is  called  for  or  is 
lawfully  disposed  of. 

§  714.  Strict  liability  preserved  where  ca/rrier  causes  un- 
reasonable delay,—  If  the  fault  of  the  carrier  has  caused  or 
contributed  to  the  delay  in  the  delivery  of  the  passenger's 
baggage,  he  cannot  claim  the  benefit  of  the  rule  which  dimin- 
ishes the  liability  of  the  carrier  to  that  of  warehouseman,  or 

a  proper  and  suitable  baggage-room,  after  the  carrier  has  delivered  her 

and  the  exercise  of  ordinary  care  and  trunk   to   a  passenger,  she   imme- 

diligence  in  safely  keeping  it  there,  diately  redelivers  it  to  the  carrier's 

Hoeger  v.  The  Railway,  63  Wis.  100.  station  agent,  to  keep  for  her,  the 

And  in  St.  Louis,   etc.  Railroad  v.  carrier  is  no  longer  Uable  in  any 

Hardway,  17  Bradw.  (111)331,  a  ladies'  capacity;  and  the  station  agent  be- 

'  waiting-room  in  a  station,  although  comes  the  agent  of  the  passenger, 

looked  and  with  the  windows  closed  who  must  look  to  him  for  any  dam- 

and  fastened,  was  held  not  to  be  a  ages   she   may   sustain.     See,  also, 

proper   or    suitable    store-room    in  Hodkinson  v.  The  Railway,  14  Q.  B, 

which  to  leave  uncalled-for  baggage,  Div.  338. 

unguarded.    And  see  Georgia,  ieto.        iBurnell  v.  The  Railroad,  supra; 

Company  v.  Thompson,  13  S.  E.  Rep.  Mattison   v.    The    Railroad,    supra; 

(Ga.)  6iO,  where  it  is  held  that  if,  Carey  v.  The  RaUroad,  39  Barb.  85. 
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ordinary  bailee,  by  reason  of  the  negligence  or  delay  of  the 
passenger  in  accepting  his  baggage,  Where  the  plaintiff  ar- 
rived at  her  destination  in  the  afternoon,  and  waited  for  her 
baggage,  but  could  find  no  one  to  deliver  it  to  her,  and  sent 
for  it  on  the  night  of  the  same  day,  when  the  baggage-master 
was  again  absent,  and,  when  he  was  found,  no  conveyance 
could  be  procured  to  take  the  baggage  away,  owing  to  the 
lateness  of  the  hour,  it  was  held  that  the  delay  in  the  delivery 
had  been  caused  by  the  fault  of  the  company,  and  that  its  lia- 
bility as  carrier  had  not  ended  when,  during  the  night,  the 
depot  was  entered  by  burglars,  and  the  trunk  was  broken  open 
and  rifled  of  its  contents.' 

§  nia,.  Passenger's  right  to  have  taggage  delivered  at  awif 
regular  station  at  wMcli  train  stops.  —  It  has  been  held  to  be 
an  unreasonable  rule  that  baggage  shall  be  delivered  at  one 


1  Dininny  v.  The  EaUroad,  49  N.  Y. 
546 ;  Kansas  City,  etc.  Railroad  v. 
Morrison,  34  Kan.  503. 

In  Jacobs  v.  Tutt,  33  Fed.  Rep.  413, 
at  the  hour  when  trains  arrived,  there 
was  an  accumulation  of  baggage, 
causing,  frequently,  a  delay  of  two 
hours  in  delivery.  Held,  that  a  pas- 
senger might  lawfully  postpone 
claiming  his  baggage  until  such  an 
hour  as  the  company  was  ordinarily 
prepared  to  deliver  baggage  (say  for 
a  space  of  time  not  exceeding  two 
hours).  In  this  case  the  passenger  did 
pot  call  for  his  baggage  within  a  rea- 
sonable time.  But  it  having  been 
proved  that  his  trunk  was  stolen 
within  two  hours  after  its  arrival, 
and  in  view  of  the  customary  delay 
of  the  company  in  delivering  bag- 
gage, the  company  was  held  liable  as 
insm-ers.  But  in  Chicago,  etc.  Rail- 
road V.  Addizoat,  17  Bradw.  (111.)  633, 
where  baggage  did  not  arrive  on 
same  tr'ain  with  passenger,  through 
fault  of  carrier ;  and  wh^re  passenger 
called  for  his  baggage  on  his  arrival 
and  found  it  had  not  arrived,  yet  he 
gave  no  directions  to  the  baggage- 
master     concerning    its   disposition 


856 


when  it  should  arrive,  and  no  in- 
formation to  identify  himself,  and 
made  no  further  inquiry,  and  the 
depot  burned  the  next  night,  it  was 
held  that  it  was  the  passenger's  duty 
to  make  inquiry  for  the  baggage 
within  a  reasonable  time  after  the- 
arrival  of  the  next  train.  His  failure 
to  do  so  justified  the  conclusion  that 
trunks  were  left  for  his  own  accom- 
modation, or  that  he  was  guilty  of 
such  a  degree  of  negligence  as  ta 
preclude  him  from  recovery,  in  the 
absence  of  such  negligence  on  the- 
part  of  the  company  as  would  render 
it  liable  as  a  warehouseman.  In 
Coward  V.  The  Railroad,  16  Lea 
(Tenn.),  325,  the  passenger's  trunk  did 
not  arrive  until  several  hours  after 
the  passenger  had  reached  his  des- 
tination. When  the  trunk  did  arrive, 
it  had  been  broken  open  and  rifled. 
Seld,  that  the  fact  that  the  trunk  ar- 
rived on  a  later  train  was  evidence  of 
the  carrier's  negligence.  The  failure 
to  transport  the  trunk  on  the  same 
train  with  the  passenger  was  said  to- 
be  "  not  only  a  violation  of  the  con- 
tract which  the  law  implies," 
but  is  also  gross  negligence^" 


PASSENGEES'    BAGGAGE.  [§  7ft. 

only  of  a  number  of  regular  stations  upon  a  railroad  within 
the  corporate  limits  of  a  city.  In  the  case  of  Pittsburgh,  etc. 
Kailway  v.  Lyon,^  a  passenger  attempted  to  purchase  a  ticket 
from  Washington,  Pa.,  to  Birmingham,  the  latter  being  one 
of  five  regular  stations  within  the  city  of  Pittsburgh.  He  was 
informed  that  no  tickets  were  sold  to  Birmingham,  but  that  a 
ticket  to  Pittsburgh  covered  all  stations  within  the  city  limits. 
The  passenger  purchased  a  ticket  to  Pittsburgh,  and  produc- 
ing it  to  the  baggage-agent  asked  to  have  his  trunk  checked 
to  Birmingham.  This  the  baggage-agent  refused  to  do,  saying 
that  the  rules  of  the  company  required  all  baggage  to  be 
checked  to  the  point  of  destination  shown  upon  the  ticket. 
The  passenger  at  first  refused  to  accept  the  check  tendered, 
but  finally  accepted  it  and  his  trunk  was  placed  on  the  train. 
The  train,  stopped  at  Birmingham  and  the  passenger  alighted 
and  demanded  his  trunk,  which  was  refused,  and  carried  one 
mile  further  to  the  Union  depot  in  Pittsburgh.  The  passenger 
afterwards  brought  suit  against  the  company  for  damages,  and 
although  only  nominal  damage  was  shown,  he  was  permitted 
to  recover  exemplary  damages.  And  in  affirming  the  judg- 
ment, Sterrett,  J.,  said :  .  .  .  "  The  traveling  public  have 
some  rights,  one  of  which  is  the  transportation  of  themselves 
and  baggage  over  any  of  the  railroads  of  the  commonwealth, 
and  that  includes  the  right  to  stop  and  receive  their  baggage 
at  any  regular  station  or  stopping  place  for  the  train  on  which 
they  may  be  traveling.  Any  regulation  that  deprives  them 
of  that  right  is  necessarily  arbitrary,  unreasonable  and  illegal." 
§  715.  Connecting  carriers  —  Limiting  liability. —  The  car^ 
riage  of  baggage  being  a  mere  incident  to  the  carriage  of  the 
passenger,  a  through  contract  as  to  the  passenger  will  be  a 
through  contract  as  to  his  baggage.^  And  what  constitutes  a 
through  contract  for  the  passenger,  or,  in  other  words,  a  con- 
tract for  the  entire  transportation  to  his  destination,  though 
it  may  require  his  carriage  iiji  part  by  other  carriers  /or  by 
other  lines  of  carriers,  is  in  most  respects  the  same  as  that 
which  is.  required  to  constitute  a  contract  for  the  through 

1123  Pa.  St  140.  534;  HL  Cent  R.  E.  v.  Copeland,  34 

'■i  Wilson  ?;.  The  Railroad,  21  Gratt    lU.  383;  Candee  v.  The  Railroad,  31 

654;  Hart  v.  The  Railroad,  8  N.  Y.    Wis.  583;  Mytton  v.  The  EaUway,  4 

37 ;  Weed  v.  The  Railroad,  19  Wend.    Hurl.  &  N.  615. 
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transportation  of  goods,  and  has  already  been  discussed.^  But, 
as  in  the  case  of  goods,  although  the  first  carrier  may  contract 
and  be  responsible  for  the  entire  transportation,  any  subse- 
quent and  auxiliary  carrier  to  whose  fault  it  can  be  traced  will 
be  liable  to  the  owner  for  the  loss  of  his  baggage.^  Nor  is 
there  any  distinction  between  the  baggage  of  a  passenger  and 
.ordinary  goods,  in  respect  to  the  rights  of  the  parties  to  enter 
into  contracts  limiting  the  liability  of  the  carrier;  and  all  that 
has  heretofore  been  said  upon  the  subject  of  the  limitation  of 
the  liability  of  the  common  carrier,  by  contract  with  his  em- 
ployer,' will  be  equally  applicable,  whether  the  subject  of  the 
carriage  be  ordinary  freight  or  the  passenger's  baggage.* 


lAnte,  ch.  VII. 

2  HJ.  Cent.  R  E.  «.  Frankenberg, 
54  ill.  88;  Toledo,  etc.  B'y  v.  Merri- 
man,  52  111.  133 ;  eincinnati,  etc.  E.  R 
V.  Pontius,  19  Ohio  St.  231 :  Coates  v. 
The  Express  Co.,  45  Mo.  338 ;  Barter 
V.  Wheeler,  49  N.  H.  9. 

3  Ante,  ch.  V. 

There  seems  to  be  a  distinction  be- 
tween the  case  of  a  shipper  receiving 
a  bill  of  lading  on  account  of  his 
shipment  and  a  traveler  receiving  a 
passage  ticket  for  the  carriage  of 
himself  and  baggage  over  the  car- 
rier's road,  concerning  the  effect  of 
printed  stipulations  in  the  bill  of 
lading  and  passage  ticket  limiting 
the  liability  of  carriers.  Thus  in 
Mauritz  v.  The  Eailroad,  33  Fed.  Rep. 
765,  Dyer,  J.,  says :  "  I  think  there  is 
ground  for  distinction.  In  the  one 
case  the  shipper  is  supposed  to  under- 
stand and  know  that  according  to 
commercial  usage  a  biU  of  lading  is 
essential  to  the  regular  and  safe 
transportation  of  property  which  is 
shipped  and  carried  as  freight,  and 
tlmt  of  necessity  it  must  constitute 
the  contract  of  shipment  and  car- 
riage. In  the  other  case  the  ticket 
is  ordinarily  regarded  as  a  mere 
Voucher  for  the  money  paid  for  it)  a 


token  or  evidence  of  the  purchaser's 
right  to  be  carried,  or  to  have  his 
baggage  carried  a  certain  distance. 
And  when  from  the  undisputed  cir- 
cumstances of  the  transaction  it  is 
apparent  that  the  passenger  right- 
fully took  the  'ticket  as  a  mere  re- 
ceipt or  voucher  evidencing  his  right 
to  be  carried,  and  enabling  him  to 
follow  and  identify  his  property,  and 
without  notice  that  it  embodied  the 
terms  of  a  special  contract  or  was  in- 
tended to  subserve  any  other  purpose 
than  that  of  a  voucher,  it  would  seem 
that  his  omission  to  read  the  paper 
ought  not  to  be- held  negligence,  and 
that  as  matter  of  law  he  should  not  be 
held  bound  by  limitations  of  which 
he  had  no  knowledge,  and  to  which, 
therefore,  he  did  not  assent"  In 
this  case  the  passenger  was  a  German 
and  could  not  read  the  limitation 
printed  in  English  on  his  ticket  In 
a  note  to  the  above  case  a  summary 
of  the  decisions  is  given  in  brief,  and 
.the  following  conclusions  are  drawn 
from  them :  "  In  making  a  contract 
with  a  passenger  for  his  transporta- 
tion, a  railway  company  may  limit 
its  liability;  but,  as  a  general  nile,  not 
for  its  negligence.  Mere  notice  that 
the  railway  company  will  not  be  lia- 


*  Steers  u.  The  Steamship  Company,  57  N.  Y.  1. 
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§  716.  Liability  for  'baggage  wlien  passenger  is  carried  gra- 
tuitously.—  The  compensation  paid  by  the  passenger  for  his 
transportation  being  also  the  compensation  which  the  carrier 
receives  for  the^  carriage  of  his  baggage,  if  the  passenger  is 
carried  gratuitously,  the  carrier  receives  no  reward  for  the 
carriage  of  his  baggage,  unless  it  be  otherwise  agreed;  nor 
could  he  recover  compensation  for  the  service,  because  no 
compensation  could  be  claimed  for  a  service  which  is  per- 
formed as  the  mere  incident  of  a  gratuity.  And  although  the 
law,  out  of  regard  to  human  life  and  safety,  may  hold  the  car- 
rier, in  such  a  case,  to  the  obligation  of  using  the  same  care 
and  diligence  as  in  the  carriage  of  the  passenger  for  which  he 
receives  compensation,  it  wiU  not  fix  upon  him  the  responsi- 
bility of  a  common  carrier  unless  he  is  paid  or  has  the  right 
to  claim  his  reward.  He  is,  therefore,  as  to  the  baggage  of 
such  a  passenger,  only  a  gratuitous  bailee,  and  can  be  held 
liable  for  its  loss  only  when  it  has  been  caused  by  his  negli- 
gence;' and  it  will  devolve  upon  the  passenger  to  prove  that 
he  has  been  negligent  to  that  degrejc  which  is  necessary  to 
impose  liability  upon  the  bailee  without  reward  and  for  the 
sole  benefit  of  tlie  bailor.^ 

ble  in  certain  named  qontingencies  repel  the  idea  that  the  acceptor  had 
■will  not  suffice  to.  create  a  contract  knowledge  of,  or  in  fact  assented  to, 
of  limitation ;  there  must  be  a  cleax,  the  contract  printed  thereupon." 
unequivocal' assent  on  the  part  of  the  i  Flint,  etc.  R  E.  i).  Wen-,  37  Mich, 
passenger.  Such  assent  may  be  ex-  111,  5  Cent  Law  Jour.  385. 
press  or  implied;  but  it  will  not  be  ^Ante,  §  16  et  seq. 
implied  —  (1)  where  the  notice  is  ob-  In  Rice  v.  Railroad,  22  111.  App.  643, 
Bcurely  printed,  or  printed  in  a  Ian-  plaintiff  was  riding  over  def  endaht's 
guage  which  the  passenger  cannot  road  upon  a  pass,  and,  on  account  of 
understand ;  (2)  where  the  nature  of  a  broken  bridge,  the  baggage-car, 
the  transaction  is  not  such  as  neoes-  containing  plaintiff's  baggage,  was 
sarily  to  charge  the  passenger  or  precipitated  into  the  water  and 
shipper  with  knowledge  that  the  pa-  plaintiff's  baggage  damaged.  While 
per  contains  a  contract ;  e.  g.,  the  it  was  held  by  the  court  that  defend- 
^cceptanoe  of  a  bill  of  lading  would  ant  was  liable  as  a  gratuitous  bailee 
be  a  transaction  carrying  notice  of  a  only,  yet  it  was  said :  "  From  these 
contract  printed  upon  it,  but  the  ac-  facts  negligence  would  be  presumed, 
ceptance  of  a  ticket  with  conditions  and  whether  the  degree  of  negUgence 
printed  on  it  would  not  be  ^uch  a  was  such  as  would  render  defendant 
Iransaction ;  nor  (3)  would  a  contract  liable  for  the  damages  to  the  bag- 
be  created  where  the  ch-cumstances  gage  was  a  question  for  the  jury  to 
attending  the  deUvery  of  the  ticket  determine." 
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§  717.  Baggage  clieclcs. —  The  introduction  of  railroads  and 
steamboats  as  the  means  for  the  transportation  of  passengers 
and  their  baggage,  and  the  establishment  of  long,  connecting 
lines  to  facihtate  travel,  have  led  to  the  almost  universal  prac- 
tice of  giving  to  the  passenger  what  are  denominated  "checks" 
for  his  baggage.  Such  checks  are  intended  to  relieve  the  pas*, 
senger  from  the  necessity  and  trouble  of  attention  to  his  bag- 
gage during  his  journey,  although  it  may  be  over  any  number 
of  lines  of  carriers,  and  to  put  the  obligation  of  such  care  upon 
the -carriers  themselves^  They  constitute  prima  fade  evidence 
that  the  carrier  has  received  his  baggage  from  the  holder,  and 
that  it  has  never  been  redelivered  to  him.'  It  is,  however, 
only  prima  facie  evidence  of  the  fact,  and  the  carrier  may 
show  that  the  baggage  was  never  delivered  to  him,  as  the 
holding  of  the  check  would  imply,  or  that  it  has  been  given  to 
the  owner.'^  Such  checks  do  not,  however,  identify  the  bag- 
gage further  than  by  numbers  upon  the  checks,  and  in  case  of 
loss  it  will  be  necessary,  by  other  proof,  to  show  its  descrip- 
tion and  value. 


1  Davis  V.  The  EaUroad,  33  ni.  278. 

In  Matteson  v.  The  Railroad,  76 
N.  Y.  381,  where  checks  were  sur- 
rendered to  the  baggage-master,  and 
the  baggage  was  to  be  left  at  the 
depot  for  two  weeks,  this  was  held 
not  to  be  conclusive  evidence  of  the 
delivery  of  the  baggage  to  the  pas- 
6enger.  In  Lake  Shore,  etc.  Eailway 
V.  Foster,  104  Ind.  393,  the  court  say : 
"There  is  no  reason  why  railway 
companies  may  not  receive  baggage 
in  advance  of  the  train  upon  which 
it  is  to  be  transported,  and  in  advance 
of  the  purchase  of  a  ticket  or  the 
payment  of  fare  by  the  owner,  and 
thus  become  liable  for  its  loss.  They 
undoubtedly  have  the  right  to  make 
reasonable  rules  and  regulations,  and 
a  rule  that  a,  person  intending  to  be- 
come a  passenger  shall  purchase  a 
ticket  or  pay  fare  before  the  com- 
pany receives  and  becomes  responsi- 
ble for  his  baggage,  is,  undoubtedly, 
a  reasonable  regulation,  as  such  a 


regulation  secures  good  faith  and 
fair  dealing.  But .  if  the  company 
adopts  no  such  rule,  or  if,  having 
adopted,  it  adopts  a  practice  and  cus- 
tom to  the  contrary,  or  if,  notwith- 
standing such  a  rule,  it  receives  a 
person's  trunk  as  baggage,  trusting 
to  his  honesty  to  purchase  a  ticket  or 
passage  upon  the  train  upon  which 
the  trunk  is  to  go,  it  will  be  hable 
for  its  loss  whether  that  loss  occurs 
before  or  after  the  amval  and  de- 
parture of  the  train,  or  before  or 
after  the  purchase  of  a  ticket  or  pay- 
ment of  fare."  In  this  case  no  cbeck 
was  given.  In  Waldron  v.  The  Rail- 
road, 1  Dak.  Ter.  336,  a  baggage-man 
assumed  to  carry  a  box  without  a 
check  for  the  reason  that  there  was 
no  place  to  attach  one,  and  the  com- 
pany was  held  liable  for  the  loss  of 
the  box. 

2  The  Chicago,  etc.  R.  R.  Co.  «. 
Clayton,  78  UL  616. 
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§  Y18.  What  a  haggage  check  vmplies.—  Baggage  checks, 
however,  are  mere  tokens  to  evidence  the  receipt  of  the  bag- 
gage by  the  carrier.  They  do  not  of  themselves  import  a 
contract.^  The  contract  to  carry  the  passenger  himself  is  the 
contract  to  carry  his  baggage.  His  passenger's  ticket  is 
therefpre  the  evidence  that  the  carrier  has  also  contracted  to 
carry  his  baggage.  The  check,  however,  may  be  looked  at  in 
connection  with  the  ticket  or  contract  for  the  carriage  of  the 
passenger,  as  one  of  the  means  for  detea-mining  whether  the 
contract  was  for  the  entire  transportation  of  the  passenger  to 
his  destination,  or  was  only  for  transportation  over  its  own 
line.  This  was  done  in  the  case  of  Wilson  v.  The  Eailroad, 
sv^ra,  in  which,  the  question  being  whether  the  contract  for 
the  carriage  of  the  passenger  by  the  railroad  company  was 
for  the  entire  distance  to  the  "White  Sulphur  Springs,  the 
baggage  checks  given  the  passenger,  with  the  letters  W.  S.  S. 
stamped  upon  them,  were  considered  important  as  showing 
the  intent  of  the  company.^  But  a  through  check  of  itself, 
without  a  contract  for  the  through  transportation  of  the 
owner,  will  not  make  the  carrier  responsible  for  a  loss  of  the 
baggage  by  other  carriers,  into  whose  possession  it  may  come 
to  complete  or  to  further  the  transportation,  in  the  absence 
of  a  partnership  or  some  joint  interest  between  the  carriers 
which  will  make  them  liable  for  each  other's  defaults.' 

§  Y19.  The  carrier's  lien  upon  laggage. —  The  carrier  of  the 
passenger  has  the  same  lien  upon  his  baggage,  to  secure  the 
payment  of  the  price  of  the  carriage,  which  the  common  car- 
rier has  upon  the  goods  which  he  has  carried  for  his  freight, 
the  nature  and  extent,  of  which  has  been  heretofore  explained.* 

'  Isaacson  v.  The  Railroad,  94  N.  Y.  tional  ticket  for  a  passage  from  Port- 

278.  land  to  Ashland,  and  after  his  ticket 

2  And  see  to  the  same  effect.  The  had  been  taken  up  by  the  coitductor, 

Eaihoad  v.  Copeland,  34  111.  333 ;  Dill  he    stopped   over   at  Grant's    Pass, 

V.  The  Eailroad,  7  Rich.  (Law),  158 ;  without  defendant's  consent,  leaving 

Milnor  v.  The  Eailroad,  53  N.  Y.  363.  his  baggage  to  be  earned  on  to  Ash- 

'  Green  v.  The  Eailroad,  4  Daly,  land.    On  the  next  day  plaintiff  got 

553;    Stimson   v.  The  Railroad,   98  on  defendant's  train  at  Grant's  Pass 

Mass.  83.  and  was  requested  by  the  conductor 

*  Wolf  V.  Summers,  2  Gamp.  631 ;  to  pay  additional  fare  to  Asliland, 

Story  on  Bail  §  604  but  refused,  and  defendant  refused 

In  Roberts  v.  Koehler,  30  Fed.  Rep.  to  deliver  plaintiff's  baggage  to  him 

H  plaintiff  purchased  an  uncondi-  until  additional  fare  was  paid.  Held, 
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But  he  has  no  lien  upon  the  clothes  or  wearing  apparel  which 
the  passenger  has  upon  his  person,  nor  upon  anything  which  he 
retains  in  his  exclusive  possession  for  his  personal  use ;  and 
neither  the  carrier  nor  his  employee  has  the  right  to  take  for- 
cibly from  the  possession  of  the  passenger  anything  which  he  so 
retains ;  and  if  he  do  so,  he  will  be  liable  to  an  action  for  an 
assault  and  battery  by  the  passenger.^  Nor  has  he  the  right 
to  detain  the  passenger  himself,  to  compel  the  payment  of  his 
fare,  though  it  was  formerly  thought  otherwise,  as  we  have 
seen,  as  to  innkeepers.  But  where  passengers  were  required, 
by  a  regulation  of  the  carrier,  to  deliver  up  their  tickets  upon 
leaving  the  boat  at  the  termination  of  its  trip,  and  a  passenger 
claimed,  when  in  the  act  of  leaving,  that  he  had  lost  his  ticket, 
it  was  held  by  the  supreme  court  of  Massachusetts  that  the 
officer  of  the  boat  had  the  right  to  detain  the  passenger,  at 
least  until  the  circumstances  could  be  investigated,  if  not  to 
compel  the  payment  of  the  fare.^ 

that  the  journey  from  Portlaiid  to  rier  had  a  lien  on  the  haggage  so 

Ashland  was  performed  under  one  long  as  it  remained  in  his  possession, 

contract,  modified  by  the  action  of  i  Ramsden   v.   The   BaUroad,   104 

plaintiflE  in  stopping  over,  whereby  Mass.  117. 

he  incurred  an  additional  charge  for  ^  Standish   v.  Steamship   Co.,  Ill 

his  transportation,  for  which  the  car-  Mass.  512. 


CHAPTER  XIV. 


OP  ACTIONS  AGAINST  COMMON  CARRIERS. 


L   THE  PARTIES. 

j  720.    Who  may  sue  carrier  for  loss 

of  or  injury  to  goods. 
731.    One  having  special  property 
may  sue. 

722.  Owner  may  sue. 

723.  Person  making  contract  with 

carrier  may  sua 
724    Same     subject  —  Even     if 
plaintiff  have  no  interest  in 
goods  or  contract  were  by 
parol. 

725.  Same  subject  —  States  follow- 

ing this  rule.. 

726.  Same  subject  —  Doctrine  sup- 

ported by  English  law. 

727.  Same  subject  —  Advantage  of 

this  rule. 

728.  Conclusions  from  these  cases. 

789.  Contract  need  not  be  in  writ- 
ing to  enable  shipper  to  sue 
upon  it 

'.  !0.    The  rule  of  these  cases  stated. 

731.    Rule  that  only  owner  can  sue. 

,  733.    Rule  that  mere  agent  without 

interest  cannot  sue. 

733.  When  consignee  may  sue. 

734.  When  consignor  is  the  proper 

party. 

735.  Same  subject — Where  sale  is 

void,  consignor  should  sue. 

736.  Conclusions  on  this  subject, 


n.  THE  FORM  OF  ACTION.' 

7S7.    The   form   of   action   to  be 
adopted. 

738.  Original  theory  as  to  carrier's 

obligation. 

739.  First  recognition  of  carrier's 

contract  obligatipn. 

863 


j  740.    The  action  on  the  casa 
741.    The  action  in  case  several  and 

not  joint 
743.    Advantage   of   declaring   in 

case. 

743.  Action  in  assumpsit 

744.  How  character  of  action  de- 

termined. 

745.  Same  subject 

746.  Distinction  in  form  of  action 

now  generally  unimportant. 

747.  When  action  should  be  upon 

the  contract 

748.  When  for  breach  of  duty. 

in.   THE  PLEADINGS. 

749.  Important   to   determine   if 

declaration  is  in  case  or  as- 
sumpsit. 

750.  What  declaration  must  alleige. 

1751.  When  action  is  on  the  con- 
tract it  must  be  set  out  cor- 
rectly. 

752.  Same  subject— Example  of 

particularity  required. 

753.  Same  subject  —  Variance  be- 

tween declaration  and  proof 
is  fatal 

754.  Same  subject — Whole  con- 

tract must  be  stated. 

755.  Reasons  for  requiring  partic- 

ularity. 

756.  Mere  collateral  stipulations 
need  not  be  stated. 

756a.  Pleadings  in  actions  for  stat- 
utory penalty  for  over- 
charge. 

7566.  Common-law  actions  for  ex- 
cessive charge,  how  affected 
by  statutory  action. 


§  720.] 


THE   LAW   OF   CAEEIEES. 


§  756c.  What  is  suflScient  averment 
of  an  overcharge  at  com- 
mon law. 

757.  Statement  as  to  carrier's  re- 

vfard. 

758.  The   carrier's  defense  to  the 

action. 

rV.   THE  EVIDBNCB. 

759.  Whatthe  plaintiff  mustprovft 

760.  Plaintiff   must  show  whose 

negligence  caused  the  loss. 

761.  Presumption    that   each    of 

sevex'al  connecting  carriers 
received  goods  in  same  con- 
dition as  when  deUvered  to 
first  carrier  —  Burden  of 
proof  to  show  contraiy. 
763.  Contract  with  carrier  may  be 
either  express  or  implied. 

763.  Express  contract  not  neces- 

sary —  Delivery  and  accept- 
ance enough. 

764.  Plaintiff  must  produce  some 

evidence  of  loss. 

765.  What  the  carrier  may  show. 

766.  Rule  that  burden  of  proof  is 

on  carrier  to  show  no  neg- 
ligence. 

767.  Rule  that  burden  of  proof  is 

on  shipper  to  show  negli- 
gence. 

768.  Importance  of  the  distinction. 
768a.  Burden  of  proof  where  freight 

injured  is  animate  or  sub- 
ject to  inherent  defects. 

V.   THE  MEASURE  OF  DAMAGES. 

768b.  Difference  in  measure  be- 
tween actions  on  tort  and 
contract 


§  768e.  The  measure  for  not  accept- 
ing and  carrying  the  goods. 

769.  The  measure  for  the  loss  of 

the  goods. 

770.  Same   subject  —  Exceptions. 
770o.  The   measure  for  injury  to 

goods  during  transporta- 
tion. 

770&.  Same  subject  —  Measure 
when  goods  not  intended 
for  sale  or  have  no  market 
value  —  Family  portrait  — 
Second-hand  goods  — 
Building  plans. 

770c.  Same  subject  —  How  when 
amount  of  loss  limited  by 
contract 

770(i  Right  of  consignee  to  refuse 
to  receive  injured  goods. 

771.  The  measure  for  delay  in  the 

transportation  and  deliv- 
ery. 

773.  Same  subject  —  Loss  of  prof- 
its of  sale  agreed  upon. 

773.  'the  measure  for  delay  in 
transporting  article  for  use 
in  business,  thereby  caus- 
ing loss  of  profits. 

774  The  measure  when  carrier  re- 
fuses to  accept  and  carry 
the  goods  as  he  agreed. 

775.  Delay  is  not  a  conversion  of 

the  goods. 

776.  The  measure  where  the  goods 

are  not  for  sale  as  merchan- 
dise. 
776o.  The  measure  for  conversion 
of  the  goods  —  Mitigation 
of  the  damages. 


I.  THE  PARTIES. 

§  720.  Who  ma/y  sue  the  carrier  for  loss  of  or  damage  to 
the  goods. —  When  the  carrier  has  subjected  himself  to  liability 
for  the  loss  of  the  goods  or  for  injury  done  to  them  while  in 
his  custody,  and  it  becomes  necessary  to  compel  him  to  make 
compensation  to  the  injured  party  by  an  action  at  law,  the 
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first  question  to  be  determined  is,  in  whose  name  the  action 
must  be  brought.  This  is,  however,  a  question  about  which 
there  can  be  but  little  diificulty.  The  presumption  of  the  law 
is  that  the  party  to  whom  the  goods  are  consigned  is  their 
owner  and  the  person  who  is  entitled  to  sue  for  the  damage, 
and  the  action  should  in  most  cases  be  commenced  in  his  name. 
But  notwithstanding  the  presumption,  it  by  no  means  neces- 
sarily follows  that  the  consignee  is  in  fact  the  owner,  or  that 
he  is  in  any  wise  interested  in  thera,  or  that  he  is  the  only 
party  entitled  to  sue  the  carrier  for  the  loss  or  damage.  They 
may  have  been  sent  to  him  through  the  carrier  without  his 
knowledge  or  procurement,  and  solely  at  the  risk  of  the  con- 
signor, and  the  question  at  whose  risk  they  were  sent  will 
usually  determine  the  further  question,  to  whom  they  be- 
longed, and  who  is  the  proper  person  to  sue  for  their  loss  or 
damage  in  case  it  should  occur.  For  the  person  who  takes  no 
risk  in  the  transportation  or  in  the  bailment  of  the  goods  can 
have  no  interest  in  them,  and  if,  having  no  interest  in  them, 
he  were  allowed  to  recover  from  the  carrier,  such  recovery, 
according  to  the  rules  of  law,  would  be  no  protection  to  the 
carrier  against  another  recovery  by  the  owner  or  interested 
party. 

§  721.  OneJw/vmg  special  property  may  sue. —  It  has  there- 
fore been  said  that,  as  a  general  rule,  a  mere  servant  or  agent 
with  whom  the  contract  has  been  made  on  behalf  of  another, 
and  who  has  no  direct  interest  in  the  transaction,  cannot  sup- 
port an  action  thereon,  though  it  would  be  otherwise  if  he 
have  a  beneficial  interest  in  the  performance  of  the  contract, 
or  a  special  interest  or  property  in  the  subject-matter  of  the 
agreement.'  Thus,  a  factor,  a  broker,  a  warehouseman,  a 
carrier,  or  any  person  employed  to  perform  service  in  -respect 
to  the  goods  of  another  with  which  he  is  intrusted  for  that 
purpose,  may  maintain  an  action  for  the  recovery  of  them,  or 
for  any  damage  done  to  them  whilst  in  his  charge ;  as  in  the 
case  of  the  laundress  who  undertook  to  send  home  to  her  em- 
ployer his  Hnen  by  the  defendant's  cart,  and  on  its  way  part 

'Sargent  v.  Morris,  3  Barn.  &  Aid.    v.  Dement,  9  Gill,  7 ;  Little  v.  Fossett, 
2W;  Evans  «.  Mailett,  1  Ld.  Eaym.    34  Me.   545;   Boston,  etc.  R  R.    «. 
271 :  Tyler  v.  Freeman,  3  Gush.  261 ;    Warrior  Mower  Go.,  76  Me.  361. 
White  V.  Bascom,  28  Vt  268 ;  Harker 
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of  it  was  stolen  or  lost,  for  which  she  sued.  It  was  objected 
on  the  part  of  the  defendant  that  the  action  was  misconceived, 
and  ought  to  have  been  brought  in  the  name  of  the  owner  of 
the  linen ;  but  the  objection  was  overruled  on  the  ground  that 
under  the  circumstances  the  plaintiff  retained  a  special  prop- 
erty in  the  goods  as  bailee,  sufficient  to  support  the  action.' 

§  722.  Owner  may  sue. —  But  in  such  cases  the  action  may 
also  be  brought  by  the  owner  of  the  goods.  For  the  person 
who  has  the  special  property  in  the  goods  is  the  agent  of  the 
general  owner,  and  it  is  a  well-established  rule  of  law  that, 
whenever  the  mere  agent  contracts  on  behalf  of  the  principal, 
or  in  reference  to  his  property,  the  principal  may  maintain  an 
action  upon  the  contract,  although  he  may  not  have  been  dis- 
closed to  the  other  party  at  the  time  it  was  made ;  -  and  it  is 
obvious  that  the  owner  may  maintain  the  action  for  damage 
to  bis  property  whilst  in  the  hands  of  hi&  agent,  or  of  another 
to  whom  such  agent  has,  in  turn,  intrusted  it ;  and  this  has 
been  repeatedly  determined  in  actions  against  the  carrier  by 
the  general  owner  of  .the  goods.*  Either  the  general  or  special 
owner,  or  both  of  them,  may  sue  in  such  cases ;  but  a  recovery 
by  one  pf  them  will  be  a  bar  to  any  subsequent  action  by  the 
other,  and  satisfaction  made  to  one  wiU  be  satisfaction  to 
both." 

1  Freeman  v.  Birch,  3  Q.  B.  493.   In  instance  of  the  consignor.    Ober  v. 

a  suit  by  a  husband  for  lost  goods,  EaUroad,  13  Mo.  App.  81. 

where  a  portion  of  the  goods  in  ques-  ^  New  Jersey  Steam  Nav.  Co.  v. 

tion  belonged  to  his  wife  as  her  in-  Merchants'  Bank,  6  How.  344;  Ford 

dividual  property,  it  was  held  that  v.  "Williams,  21  How.   287 ;  Sims  v. 

the  husband  had  a  special  property  Bond,  5  B.  &  Ad.  389 ;  Sanderson  v. 

in  the  goods,  and  a  beneficial  interest  Lamberton,  6  Binn.  139. 

in  the  recovery  therefor,  sufficient  to  *  Elkins  v.  The  EaUroad,  19  N.  H. 

entitle  him  to  maintain  the  action,  337 ;  Nicolls  v.  Bastard,  2  Cromp.,  M. 

and  this  in  a  state  where  the  code  &  R  659. 

required  all  suits  to  be  prosecuted  in  <  Green  v.  Clark,  13  Barb.  57 ;  S.  a 

the  name  of  "the  real  party  in  inter-  13  N.  Y.  343;  Steamboat  Farmer  v. 

est"    Denver,  etc.  R.  R.  w  Frame,  6  McCraw,  36  Ala.   189 ;  Denver,  etc 

Col.  383.    And  a  consignee  of  goods,  R.  R  t>.  Fi-ame,  6  Col.  882. 

to  be  sold  on  commission,  and  for  An  insm-ance  company  which  has 

which  he  has  accepted  a  draft,  and  insured    the   property    against  loss 

reoeivedabillof  lading,  may  recover  may,  by  suit  in  the  name  of  the 

from  the  carrier  for  an  injury  to  the  owner,  recover  from  the  carrier  the 

goods   on   account   of    delay,  even  amount  paid  to  such  owner  for  the 

though  the  delay  was  made  at  the  loss  of  the  goods  whilst  in  the  cus- 
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§  723.  Person  maldng  contract  with  the  carrier  mwy  sue. — 
Upon  the  authority  of  Dawes  v.  Peck  '  it  has  been  frequently 
held  that  the  question  whether  the  consignor  or  the  consignee 
is  the  proper  party  to  sue  must  be  governed  entirely  by  the 


tody  of  the  carrier,  if  the  carrier  be 
liable  for  the  loss.  In  Hall  v.  The 
Railroad  Companies,  13  W^L  367, 
the  question  was,  upon  demurrer, 
whether  the  underwriter  who  insures 
against  loss  by  fire,  and  pays  the  in- 
surance upon  a  loss  by  accidental 
burning  of  the  goods  while  in  tran- 
sit, could  bring  an  action  in  the  name 
of  the  owner  for  his  use  against  the 
earner  based  upon  its  common-law 
liability.  "It  is  too  well  settled  ,by 
the  authorities,''  said  Strong.  J.,  "  to 
admit  of  question,  that,  as  between 
the  common  carrier  of  goods  and  an 
underwriter  upon  them,  the  liability 
to  the  owner  for  their  loss  or  destruc- 
tiou  is  primarily  upon  the  carrier, 
while  the  liability  of  the  insurer  is 
only  secondary.  The  contract  of  the 
carrier  may  not  be  first  in  order  of 
time,  but  it  is  first  and  principal  in 
ultimate  liabdity.  In  respect  to  the 
ownership  of  the  goods  and  the  risk 
incident  thereto,  the  owner  and  the 
insurer  are  considered  but  one  per- 
son, having  together  the  beneficial 
right  to  the  indemnity  due  frbm  the 
carrier  for  a  breach  of  his  contract 
or  for  non-performance  of  his  legal 
duty.  Standing  thus,  as  the  insurer 
does,  practically  in  the  position  of  a 
surety,  stipulating  that  the  goods 
shall  not  be  lost  or  injured  in  conse- 
quence of  the  peril  insured  against, 
whenever  he  has  indemnified  the 
owner  for  the  loss  he  is  entitled  to 
all  the  means  of  indemnity  which 
the  satisfied  owner  held  against  the 
party  primarily^  liabla  His  right 
rests  upon  famiUar  principles  of 
equity.    It  is  the  doctrine  of  subro- 


gation, dependent  not  at  all  upon 
privity  of  contract,  but  worked  out 
through  tile  right  of  the  creditor  or 
owner.  Hence,  it  has  often  been 
ruled  that  an  insurer  who  has  paiid  a 
loss  may  use  the  name  of  the  assured 
in  an  action  to  obtain  redress  from 
the  carrier  whose  failure  of  duty 
caused  the  loss."  Louisville,  etc. 
Railroad  v.  Manchester  Mills,  —  Teun. 
— ,  14  S.  W.  Eep.  314. 

And  an  insurer  against  loss  by  fire, 
subrogated  for  the  insured  by  reason 
of  payment  of  the  policy,  may,  in  a 
suit  against  the  common  carrier, 
brought  in  the  name  of  the  insured 
for  the  value  of  the  goods  insured, 
recover  the  ;full  amount  of  the  loss 
or  damage  without  regard  to  the 
amount  of  the  policy.  Mobile,  etc. 
E'y  v.  Jurey,  111  U.  S.  584 

But  the  carrier  may  contract  with 
the  shipper  for  the  benefit  of  any  in- 
surance which  the  latter  may  effect 
upon  the  goods,  and  may  thus  se- 
cure the  benefit  of  such  insurance,  in 
which  event,  if  the  goods  are  lost 
under  circumstances  which  would 
make  the  insurer  liable,  the  carrier 
may  pay  the  owner  of  the  goods  and 
recover  from  the  insurer.  Mei'can- 
tile .  Mutual  Ins.  Co.  v.  Calebs,  20 
N.  Y.  17a 

Inraan  v.  The  Railway,  129  TJ.  S. 
128,  is  an  interesting  case  in  this  con- 
nection. Here  the  carrier  received 
cotton  for  transportation,  giving  the 
owner,  the  plaintiff,  a  bill  of  lading, 
received  and  accepted  by  him,  which 
contained  a  clause  providing  that  the 
carrier  "should  have  the  benefit  of 
any  insurance  which  may  have  been 
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question  in  whom  the  legal  title  to  the  property  is  vested. 
But  this  opinion  is  now  generally  dissented  from.  The  per- 
son in  whom  the  property  in  the  goods  is  vested  is,' it  has  been 
said,  the  proper  party  to  bring  the  action ;  but  then  he  is  not 


effected  upon  or  on  account  of  said 
cotton."  The  cotton  was  destroyed 
by  fii-e  while  in  the  carrier's  posses- 
sion. Previous  to  the  shipment  the 
owner  had  taken  out  policies  of  in- 
surance against  loss  by  fire  upon  the 
cotton.  These  policies  all  provided 
for  the  transfer  of  the  owner's  claim 
against  the  carrier  to  the  insurer  on 
payment  of  the  loss.  Some  of  the 
policies  contained  provisions  forfeit- 
ing the  insurance  in  case  any  agree- 
ment was  made  by  the  insured 
whereby  the  insurer's  right  to  re- 
cover of  the  carrier  was  released  or 
lost  The  insurance  companies  did 
not  pay  the  loss,  but  a  stipulation 
was  entered  into  between  the  insur- 
ers and  the  insured  whereby  the 
amount  of  the  loss  was  agreed  upon, 
and  the  insured  was  to  proceed 
against  the  carrier  for  the  lost  goods. 
This  attempt  to  recover  from  the  car- 
rier, however,  was  not  to  prejudice 
the  claim  of  the  insured  against  tlie 
insurei-s. 

The  insured  sued  the  carrier  and 
was  defeated  in  the  circuit  court,  the 
court  charging  substantially  that  the 
plaintiff  must  show  that  he  had  given 
the  carrier  the  benefit  of  his  insur- 
ance before  he  could  recover.  Also, 
that  if  the  jury  found  that  an  agree- 
ment had  been  made  between  the 
plaintiff  and  the  insurers,  by  which 
the  insurers  waived  proof  of  the  loss 
and  admitted  the  claim  of  plaintiff 
to  be  due,  but  that  plaintiff  agreed  to 
firat  press  the  claim  against  the  car- 
rier, then  plaintiff  could  not  recover. 

There  was  a  reversal  in  the  su- 
preme court,  Fuller,  C.  J.,  saying: 
"  If  this  bill  of  lading  had  contained 
a  provision  that  the  railroad  company 


would  not  be  liable  unless  the  owners 
should  insure  for  its  benefit,  such  a 
provision  could  not  be  sustained,  for 
that  would  be  to  allow  the  carrier  to 
decline  the  discharge  of  its  duties  and 
obligations  as  such,  unless  furnished 
with  indemnity  against  the  conse- 
quences of  failure  in  such  discharge. 
Refusal  by  the  owners  to  enter  into  a 
contract  so  worded  would  furnish 
no  defense  to  an  action  to  compel  the 
company  to  caiTy;  and  submission 
to  such  a  requisition  would  be  pre- 
sumed to  be  the  result  of  duress  of 
circumstances  and  not  binding.  But 
the  clause  in  question  bears  no  such 
construction,  and  obviously  cannot 
be  rehed  on  as  in  itself  absolving  the 
company  from  liability,  for  by  its 
terms  the  benefit  of  the  insm-ance 
was  only  to  be  had  when  a  legal  lia- 
biUty  had  been  incurred,  and  in  favor 
of  the  company  incurring  such  lia- 
bility. Since  the  right  to  the  benefit 
of  insurance  at  all  depended  upon  the 
maintenance  of  plaintiff's  cause  of 
action,  the  fact  of  not  receiving  such 
benefit  could  not  be  put  forward  in 
denial  of  the  truth  or  validity  of  their 
complaint 

"If,  on  the  other  hand,  the  conten- 
tion of  the  defendant  may  be  re- 
garded as  in  the  nature  of  a  coimter- 
claim  by  way  of  recoupment  or 
set-off,  then  the  question  arises  as  to 
the  extent  of  the  stipulation,  assum- 
ing it  to  be  otherwise  valid,  and 
what  would  amount  to  a  breach 
of  it 

"  By  its  terms  the  plaintiffs  were  not 
compelled  to  insure  for  the  benefit 
of  the  railroad  cdtapany ;  but  if  they 
had  insurance  at  the  time  of. the 
loss,  which  they  could  make  avail- 
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so  because  the  property  is  vested  in  him,  but  because  from 
that  circumstance  the  law  presumes  that  he  is  the  party  who 
really  contracts  with  the  carrier,  and  that  any  other  person 
employing  the  carrier  acts  only  as  his  agent.'  In  other  words, 
the  owner  of  the  goods  is  the  person  who,  by  presumption  of 
law,  makes  the  contract  with  the  carrier.  But  if  it  be  shown 
that  another  person  has  made  the  contract,  whether  he  have 
any  special  property  in  the  goods  or  not,  he  may  maintain 
the  action. 

I  724.  Same  suiject  —  JEven  if  plaintiff  Jia/oe  no  interest  in 
goods —  Or  upon  verial  contract. —  This  subject  was  very 
elaborately  and  learnedly  discussed  by  Shaw,  C.  J.,  in  the 
case  of  Blanchard  v.  Page.^  The  facts  were  that  the  plaint- 
iffs in  the  action  against  the  carrier  were  merchants  in  the 


able  to  the  carrier,  or  which,  before 
briiiging  suit  against  the  company, 
they  had  collected  without  condi- 
tion, then,  if  they  had  wrongfully 
refused  to  allow  the  carrier  the  bene- 
fit of  the  insurance,  such  a  counter- 
claim might  be  sust^ed,  but  other- 
wise not 

"The  policies  here  were  all  taken 
out  before  the  shipments  were  made, 
although,  of  course,  they  did  not  at- 
tach until  then,  and  recovery  upon 
neither  of  them  could  have  been  had, 
except  upon  condition  of  resort  over 
against  the  carrier,  any  act  of  the 
owners  to  defeat  which  operated  to 
cancel  the  liability  of  the  insure1:s. 
They  could  not,  therefore,  be  made 
available  for  the  benefit  of  the  car- 
rier. Nor  have  the  insurance  com- 
panies paid  the  owners.  It  is  true 
that,  after  the  loss  had  been  incurred, 
the  companies  signed  certaiu  mem- 
oranda, by  which  the  face  of  the  in- 
surance was  reinstated,  proofs  of  loss 
waived,  and  provision  made  for 
postponing  the  question  of  indemnity, 
until  the  owners,  if  the  earner  re- 
fused to  pay,  had  used  effort  to  col- 
lect, without  prejudice  to  the  owners' 
claims  against  the  insurance  compa- 


nies. But  this  falls  far  short  of  the 
equivalent  of  payment,  and,  indeed, 
under  the  terms  of  these  policies, 
payment  itself  would  have  been  sub- 
ject to  such  conditions  as  the  com- 
panies chose  to  imposa  Although 
in  the  order  of  ultimate  liability  that 
of  the  carrier  is  in  legal  eflfect  pri- 
mary and  that  of  the  insurer  second- 
ary, yet  the  insured  can,  in  the 
absence  of  provisions  otherwise  con- 
trolling the  subject,  insist  upon  pro- 
ceeding, under  this  contract,  first, 
against  the  party  secondarily  liable, 
and  when  he  does  so  is  bound  in 
conscience  to  give  to  the  latter  the 
benefit  of  the  remedy  against  the 
party  principal;  but  these  insurers 
could,  under  their  contracts,  require 
the  owners  to  pursue  the  carrier  in 
the  first  instance,  and  decline  to  in- 
demnify them  until  the  question  and 
the  measure  of  the  latter's  liability 
were  determined.  This  they  did,  and 
to  their  action  in  that  regard  the  de- 
fendant is  not  so  situated  as  to  be  en- 
titled to  object" 

1  Gibson,  J.,  in  Griffith  v.  Ingledew, 
6  a  &  R  439. 

2  8  Gray,  381. 


I  725.]  THE    LAW   OF   CAEEIEES. 

city  of  Boston,  and  having  sold  goods  to  another  party,  for 
which  they  were  paid  by  him,  undertook  to  ship  them  to  him. 
Upon  delivering  them  to  the  carrier,  they  took  from  him  a 
bill  of  lading  purporting  to  be  a  contract  with  the  plaintiffs 
to  carry  the  goods  according  to  their  directions,  which  were, 
to  carry  and  deliver  them  to  the  purchaser.  The  goods  were 
lost,  and  an  action  was  brought  by  the  shippers  against  the 
carrier  for  their  value  upon  the  contract  in  the  bill  of  lading. 
It  was  admitted  that  the  plaintiffs  had  no  interest  in  the 
goods  at  the  time  of  shipment,  and  it  was  therefore  con- 
tended that  they  could  not  maintain  the  action.  But  it  was 
held  that,  independently  of  any  interest  or  property  in  the 
goods,  the  action  might  well  be  maintained  upon  the  con- 
tract ;  and  this  position  was  sustained  by  an  .argument,  both 
upon  general  principles  and  upon  authority,  which  seems  un- 
answerable. And  in  a  subsequent  case  in  the  same  court,'  the 
principle  was  extended  to  a  case  in  which  there  was  no  bill  of 
lading  or  receipt,  nor  other  writing  evidencing  the  contract, 
and  the  action  was  held  to  be  maintainable  by  the  consignor, 
who  had  neither  interest  in  the  property  nor  an  express  con- 
tract with  the  carrier.^ 

§  725.  Same  siibject — States  foltomng  this  doctrine. —  These 
cases  have  been  approved  and  followed  by  the  courts  of  Wis- 
consin, Illinois,  Missouri  and  Mississippi,'  and  in  the  latter  state 

1  Finn  v.  The  Railroad,  112  Mass.  ities  is  now  in  favor  of  the  proposi- 
524.  tion  that  the  person  having  the  right 

2  The  point  was,  however,  ruled  of  property  and  the  right  of  posses- 
the  other  way  by  Woods,  J.,  in  Blum,  sion  is  the  one  to  sue,  whether  con- 
Frank  &  Co.  V.  The  Caddo,  1  Woods,  signer  or  consignee."  If  by  this  was 
64  The  case  was  one  where  the  meant  that  he  is  the  only  one  who 
goods  had  been  sold  by  the  plaintiffs  can  sue,  as  was  decided  in  the  case, 
on  a  credit  to  the  consignees  and  it  cannot  be  admitted  to  be  correct 
shipped  to  them  by  the  plaintiffs.  s  Hooper  v.  The  Railway,  27  Wis. 
It  was  held  that,  as  no  title  remained  81 ;  Southern  Expi%ss  Co.  v.  Craft, 
in  the  vendors,  they  Could  not  main-  49  Miss.  480 ;  Atchison  v.  The  Rail- 
tain  the  action  against  the  carrier  way,  80  Mo.  213;  Reynolds  v.  The 
for  the  loss  of  the  goods.  No  refer-  Railroad,  85  Mo.  90 ;  Illinois,  etc. 
ence  is  made  in  the  case  to  the  bill  K  H.  v.  Schwartz,  13  IlL  App.  490. 
of  lading  or  to  the  contract  of  af-  In  the  latter  case  the  consignor, 
f  reightment,  but  the  decision  is  rested  Schwartz,  received  from  the  railroad 
entirely  upon  the  question  of  the  company  a  bill  of  lading  which 
right  of  property,  and  it  was  said  stated  that  the  corn  shipped  was  to 
that  "  the  decided  weight  of  author-  be  delivered  to  the  consignees,  Cobb, 
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it  was  held  that  the  action  might  be  maintained  by  the  shipper 
or  consignor,  who  had  no  property,  either  general  or  special, 
in  the  goods,  and  had  incurred  no  risk  in  the  bailment, 
although  it  was  provided  by  statute  that  every  action  should 
be  brought  in  the  name  of  the  real  party  in  interest.  "  The 
shipper,"  it  was  said,  "  is  a  party  in  interest  to  the  contract, 
and  it  does  not  lie  with  the  carrier  who  made  the  contract 
;Tith  him,  to  say,  upon  a  breach  of  it,  that  he  is  not  entitled 
to  recover  the  damages,  unless  it  be  shown  that  the  consignee 
objects ;  for,  without  that,  it  will  be  presumed  that  the  action 
was  commenced  and  is  prosecuted  with  the  knowledge  and 
consent  of  the  consignee  and  for  his  benefit." 

§  Y26.  Same  subject — Doctrine  supported  T)y  English  cases. 
In  support  of  the  position  taken  in  these  cases,  the  opinion  of 
the  lord  chancellor  in  a  recent  English  case  is  referred  to,  in 
which  it  was  said  that,  where  the  consignor  has  made  a  spe- 
cial contract  for  the  carriage,  he  is  liable  for  the  freight,  and 
may  maintain  an  action  against  the  ship-ownei  if  the  goods 
are  lost  or  damaged  whilst  in  his  charge,  and  in  which,  after 
a  review  of  the  authorities,  it  was  said  that  they  established 
the  proposition  "that  although,  generally  speaking,  where 
there  is  a  delivery  to  a  carrier  to  deliver  to  a  consignee,  he  is 
the  proper  person  to  bring  the  action,  yet,  if  the-  consignor 
made  a  special  contract  with  the  carrier,  the  special  contract 
supersedes  the  necessity  of  showing  the  ownership  in  the 
goods,  and  the  consignor,  the  person  making  the  contract 


Christy  &  Co.,  on  the  account  of  one  com  was  to  be  delivered  on  the  ac- 
Fallis.  Fallis  was  the  owner  of  the  count  of  Fallis  does  not  render  it 
corn  as  soon  as  it  was  loaded,  and  any  the  less  the  conti-act  of  the  par- 
after  the  loading  Schwartz  immedi-  ties  making  it ;  and  although  Fallis, 
ately  turned  the  biU  of  lading  over  the  owner  of  the  com,  could  sue  in 
to  him.  The  com  became  heated  case  for  the  noB-performa,nce  of  the 
and  spoiled  after  it  was  delivered  to  common-law  duties  imposed  upon 
the  railroad  and  was  never  delivered  the  carrier,  no  good  reason  appears 
to  the  consignees.  Higbee,  J.,  in  de-  why  an  action  of  assumpsit  cannot 
livering  the  opinion,  referred  to  the  be  maintained  in  the  name  of  the 
conflict  between  Blanchard  v.  Page  plaintiff  for  the  benefit  of  the  owner 
and  Dawes  v.  Peck,  and,  approving  upon  the  contract  made  with  him." 
and  following  the  rule  established  in  See,  also,  Ohio,  etc.  R.  R.  v.  Emrich, 
the  former  case,  said :  "The  fact  that  24  IlL  App.  245. 
it  [the  bill  of  lading]  states  that  the 
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with  the  carrier,  may  maintain  the  action,  though  the  goods 
may  be  the  goods  of  the  consignee."  ' 

§  727.  Same  subject — Advantage  of  tliis  rule. —  This  rule, 
which  allows  the  consignor  to  sue  upon  the  contract  of  afr 
freightment,  whether  he  has  any  property  or  interest  in  the 
goods  or  not,  certainly  has  the  advantage  of  simplicity  in  its 
favor,  as  it  renders  it  unnecessary,  when  the  action  is  brought 
by  him,  to  inquire  into  the  question  of  property,  if  a  contract 
with  him  can  be  shown.  And  it  agrees  with  the  theory  upon 
which  the  action  is  allowed  to  be  maintained  by  the  owner  of 
tlie  goods,  whether  consignor  or  consignee,  as  this  is  based 
entirely  upon  the  presumption  which  the  law  makes,  that  the 
contract  is  with  him.  If,  therefore,  it  can  be  shown  that  the 
contract  was  not  with  such  owner,  but  with  another  as  his 
agent,  it  would  seem  that  there  could  be  no  valid  reason  why 
the  action  might  not  be  maintained  in  the  name  of  such  agent ; 
and  this  would,  indeed,  be  according  to  the  general  rule  of 
law  as  to  contracts  with  agents  on  behalf  of  their  principals. 
Of  course  the  consignor,  in  such  a  case,  would  sue  as  the  agent 
or  trustee  of  the  consignee  or  owner,  and  any  recovery  by  the 
former  would  inure  to  the  benefit  of  the  latter.^ 

§  728.  Conclusions  from  previous  cases. —  It  would,  there- 
iore,  seem  that  the  consignor- who  has  made  a  special  contract 
with  the  carrier  may  always  maintain  an  action  upon  it  for 
the  loss  of  or  damage  to  the  goods,  regardless  of  the  question 
of  his  interest  or  property  in  them.    Nor  would  it  appear  to 

1  Dunlop  V.  Lambert,  6  CL  &  Fin.  to  sue,  and    not   the   consignee,  to 

600.    And  see  the  dissenting  opinion  -whom  no  interest  in  the  contract  had 

of  C.  J.  Gibson  in  Griffith  v.  Ingle-  passed  with  the  property;  citing  in 

dew,  6  S.  &  R.  439,  which  was  an  ac-  support  of  his  position  Davis  &  Jor- 

tion  on  the  case  against  the  carrier  dan   v.    James,    5    Burr.    3680,  and 

for   negligence   in  the   carriage   of  Moore  and  othei-s  v.  Wilson,  1  Term, 

goods,  by  the  shipper.     Conceding  659.    And    see   Joseph   v.   Knox,  3 

that  the    bill   of  lading  vested  the  Camp.  330;  Cai-ter  &  Nye  w  Graves, 

property  in  the  consignee,  and  that  9  Yerger,  446 ;  Krulder  v.  Ellison,  47 

he  might  have  maintained  an  action  N.    Y.    36 ;  Opinions   of  Thompson 

of  ti-over,  or  an  action  founded  on  and    Livingston,    JJ.,  in   Potter  v. 

property,    the    distinguished   judge  Lansing,  1  Johns.   334;  North  Line 

took  the  position  that  the  action  in  Packet  Co.  v.  Shearer,  61  IlL  363. 

that  case  was  not  founded  on  prop-  2  Illinois,  etc.  E.  R.  v.  Schwartz,  13 

erty,  but  on  contract,  and  that  there-  111.  App.  490. 
fore  the  shipper  was  the  proper  party 
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be  material  whether  the  freight  upon  them  had  been  paid  by 
him  or  by  another.  If  not  paid,  he  is  the  party  to  whom  the 
carrier  may  look  for  its  payment,'  in  case  the  consignee  should 
refuse  to  accept  the  goods  or  to  pay  the  carrier's  charges  upon 
them.  And  if  paid,  no  matter  by  whom,  the  payment  would 
be  a  suiBcient  consideration  for  the  contract  with  the  consignor. 

§  729.  Contract  need  not  he  in  writing  to  enable  shipper  to 
sue. — N^or  does  there  seem  to  be  any  good  reason  why  the  con- 
tract, to  entitle  the  shipper  to  maintain  the  action,  should  be 
special  and  in  writing.  This  merely  has  the  effect  of  changing 
the  character  of  the  proof  of  the  contract,  but  in  no  respect 
changes  its  legal  effect.  The  conclusion  would  therefore  seem 
to  be  irresistible,  that  if  a  contract  by  a  bill  of  lading  or  re- 
ceipt will  confer  the  right  of  action  upon  the  consignor,  the 
same  effect  should  be  given  to  the  implied  contract  which 
arises  iu  his  favor,  upon  the  delivery  by  him  to  the  carrier 
for  transportation  according  to  his  directions,  without  a  special 
agreement,  as  was  held  in  the  case  of  Finn  v.  The  Eailroad.^ 

§  730.  Tlie  rule  of  these  cases  stated. —  The  law  is,  therefore, 
according  to  these  cases,  that  whenever  the  carrier  accepts  the 
goods  from  the  shipper  or  consignor  upon  a  contract,  express 
or  implied,  to  carry  them  to  the  consignee  as  directed  by  the 
consignor,  the  right  of  action  for  the  damages  accrues  to  such 
shipper  or  consignor  immediately  upon  their  loss  or  injury, 
withoi^t  regard  to  his  interest  or  ownership,  and  that  if  he  have 
no  interest  in  them,  he  may  yet  recover  the  full  damages  in 
trust  for  the  consignee  or  other  person  to  whom  the  goods  may 
have  belonged.  The  action,  however,  where  he  has  no  prop- 
erty or  interest  in  the  goods,  must  rest  exclusively  upon  the 

^Ante,  §§  448,  450.  of  the  consignor,  at  the  time  of  ship- 

'  112  Mass.  524 ;  Tex.  Pac.  E'y  Co.  ment    It  was  claimed  by  the  con- 

V.  Nicholson,  61  Tex.  491.  Mobile,  etc.  signee,  however,  that  this  did  not 

R'y  V.  Jurey,  111  U.  S.  584,  was  an  express  the  terms  of  the  transporta- 

action  against  the  carrier,  by  the  con-  tion  contract,  which  he  had  made 

Bignor,  for  the  use  of  an  insurance  verbally  with    the  carrier,  and  he 

company.    The  insurance  company  based  his  right  to  recover  upon  this 

had  previously  paid  to  the  consignor  verbal  contract.    It  was  held  that  the 

the  amount  of  his  damages.    There  giving  of  the  written  bill  of  lading 

was  a  written  contract  in  the  form  did  not  preclude  the  consignor  from 

of  a  bill  of  lading,  which  had  been  showing  the  terms  of  the  verbal  con- 

deUvered  by  the  carrier  to  an  agent  tract,  and  from  recovering  upon  it 
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contract,  and  he  will  be  confined  to  assumpsit,  and  could  not 
sue  in  an  action  ex  delicto  for  the  breach  of  duty  by  the  carrier.' 

§731.  Rule  that  only  owner  can  sue. —  Many  of  the  cases, 
however,  following  the  rule  laid  down  in  Dawes  v.  Peck,^  have 
thrown  the  contract  of  affreightment  entirely  out  of  view, 
and  ha\fe  made  the  right  of  the  party  to  maintain  the  action 
depend  entirely  upon  his  interest  in  the  subject-matter,  and 
have  consequently  denied  to  the  shipper  the  right  of  action  if 
it  appeared  he  had  parted  with  his  interest  in  the  goods,  and 
have  held  that  the  right  of  stoppage  in  trcmsit/w  was  not  such 
an  interest  as  to  give  him  this  right.'  And  however  it  may 
be  when  the  consignor  has  no  property  or  interest  in  the 
goods,  it  is  universally  admitted  that  if  he  have  any  such  in- 
terest beyond  the  contingent  right  to  stop  them  in  transitu 
upon  the  insolvency  of  the  vendee,  he  may  maintain  the  action. 

§  732.  Rule  that  mere  agent  without  interest  cannot  sue. — 
It  therefore  frequently  becomes  important  to  determine 
whether,  under  the  particular  circumstances,  the  consignor 
has  parted  with  his  entire  interest  or  property  in  the  goods  by 
the  delivery  to  the  carrier.  If  the  consignor  is  the  mere  agent 
of  the  consignee,  and  has  shipped  the  goods  according  to  the 
consignee's  directions,  he  will  have  no  further  interest  in  them ; 
and  being  under  no  liability,  inasmuch  as  he  has  obeyed  the 
directions  of  the  owner,  he  cannot  maintain  an  action  against 
the  carrier  for  their  return  to  him  in  case  the  consignee  cannot 
be  found.  Thus,  where  money  was  collected  by  an  agent  for 
a  principal,  and  was  sent  by  the  agent  by  express  to  the  ad- 
dress of  the  principal,  as  the  latter  had  directed,  but  could  not 
be  delivered  because  the  consignee  could  not  be  found,  it  was 

1  Wetzel  V.  Power,  5  Mont  214.  vania  Co.  v.  Holderman,  69  Ind.  18; 

2  8  T.  R.  330.  South,  eta  R  R  u  Wood,  73  Ala.  451 ; 

3  Blum  et  al.  v.  The  Caddo,  1  Pennsylvania  Co.  v.  Poor,  103  Ind. 
Woods,    64;    Tindall    v.  Taylor,    28  558. 

Eng.   Law  and  Eq.  210;   Potter  v.  « W.  &  A.  R  R  w  Kelly,  1  Head, 

Lansing,   1  Johns.   215;    Dutton    v.  158;  Pi-ice  v.  Powell,  3  N.  Y.  322; 

Solomonson,  3  Bos.  &  P.  582 ;  Brown  Sanford  v.  Railroad,  11  Cush.  155; 

V.  Hodgson.  2  Camp.  36 ;  De  Wolf  v.  Coats  v.  Chaplin,  3  Q.  B.  483 ;  Fi-ee- 

Ina  Co.,  20  Johns.  214;  GriflBth  v.  man  v.  Birch,  id.   492:   Sargent  v. 

Ingledew,    6    S.    <fc    R    429 ;    Law  Moms,  3  B.  &  Aid.  277 ;  Congar  v. 

V.  Hatcher,  4  Blackf.  364 ;  Green  v.  The  Railroad,   17  Wis.  477 ;   Sweet 

Clark,  13  N.  Y.  843;  Ki-ulder  v.  EUi-  v.  Barney,  23  N.  Y.  335;  East  Tenn. 

Bon,  47  N.  Y.  36 ;  and  see  Pennsyl-  &  Va.  R  R  v.  Nelson,  1  Cold.  372. 
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held  that  th<e  agent  had  no  right  to  demand  a  return  of  the 
money  to  him  by  the  express  company,  nor  could  he  recover 
its  value  in  an  action  for  its  conversion  after  a  demand  upon 
the  company  and  its  refusal  to  return  it  to  him.^  The  action, 
however,  was  trover,  and  the  agent,  having  complied  with  the 
instructions  of  his  principal  in  sending  the  money,  as  vras 
found,  had  no  further  property,  general  or  special,  in  it,  after 
he  had  delivered  it  to  the  carrier  according  to  these  instruc- 
tions ;  but  if  the  money  had  been  lost,  and  the  agent  had  sued 
upon  his  contract  with  the  carrier,  a  different  question  would 
have  been  presented,  and,  according  to  the  cases  heretofore 
cited,  he  could  have  maintained  his  action  for  the  failure  in 
making  a  safe  delivery,  to  do  which  is  always  a  part  of  sucb 
contract,  either  expressly  or  by  implication.^ 

§  733.  When  consignee  may  sue. —  And  whenever  the  con- 
signor in  the  shipment  of  the  goods  has  obeyed  the  instruo- 


1  Thompson  v.  Fargo,  49  ISi;.  Y.  188. 

2  The  contest  in  this  case  seemed  to 
be,  which  was  entitled  to  the  money 
for  which  the  owner  could  not  be 
found,  the  attorney  who  had  col- 
lected it  or  the  express  company  by 
which  he  had  undertaken  to  send  it 
to  his  client,  pursuant  to  directions. 
The  effect  of  the  decision  of  the  court 
was  to  give  it  to  the  company,  upon 
the  ground  that  the  attorney,  having 
balled  the  money  to  it  as  directed, 
had  no  further  special  property  in  it, 
and  incurred  no  risk  in  its  transmis- 
sion, and  could  not  therefore  siie  for 
its  recovery.  The  company  was  the 
bailee  of  the  attorney,  though  selected 
by  the  client,  the  contract  being  with 
him  as  the  agent,  it  is  true,  of  the 
client;  but  it  is  a  weU-settled  rule 
that  such  contracts  may  be  enforced 
in  the  name  of  either  the  agent  or 
the  principal,  and  it  would  therefore 
be  optional  with  the  agent,  if  no  ob- 
jection is  made  by  his  principal,  to 
treat  the  bailee  as  his  own.  So.  Ex. 
Co.  u  Craft,  49  Miss.  480.  If  this  be  so, 
and  we  apply  another  equally  well- 
settled  rule,  that  when  the  purpose 


of  the  Tjailment  has  been  accom- 
plished or  has  become  impossible, 
and  the  bailee  still  retains  the  prop- 
erty, he  cannot  dispute  the  title  of 
his  bailor  as  long  as  no  adverse  claim 
is  set  up  to  the  property,  the  argu- 
ment would  be  at  least  plausible  that 
the  plaintiff,  under  the  facts  of  this 
case,  should  have  been  held  entitled 
to  a  recovery.  And  such  was  th^ 
opinion  of  the  supreme  court  from 
which  it  was  appealed,  s.  c.  58  Barb. 
575.  If  the  action  had  been  upon  the 
contract,  the  plaintiff  would  have 
been  clearly  entitled  to  recover,  ac- 
cording to  the  case  of  Blanchard  v. 
Page,  and  the  other  cases  heretofore 
cited  in  connection  with  it.  But  as 
the  attorney  was  the  bailor,  it  would 
seem  that  the  form  of  the  action^ 
whether  in  assumpsit  or  in  trover, 
could  make  no  difference.  The  case 
is  somewhat  like  Joseph  v.  Knox,  3 
Camp.  330,  and  Davis  v.  James,  5 
Burr.  2680,  in  both  of  which  it  was 
held  that  the  plaintiff  was  entitled  to 
recover. 

Of  course  the  recovery,  if  allowed, 
would  be  for  the  benefit  of  the  client 
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tions  of  the  consignee,  as  where  the  consignee  has  directed 
them  to  be  sent  by  a  particular  c£|,rrier,  or  by  a  particular 
mode  of  conveyance,'  or  if  he  has  ordered  the  sending  of  the 
goods  without  designating  the  particular  carrier  or  mode  of 
conveyance,  leaving  it  to  be  inferred  that  they  are  to  be  sent 
%  the  usual  or  customary  mode,  and  the  consignor  sends 
them  in  that  manner,^  the  title  to  the  goods  will  pass  to  him 
as  soon  as  they  are  delivered  to  the  carrier,  and  he  will  be  the 
proper  party  to  sue  the  carrier  for  their  loss  or  damage.  And 
if  the  consignee,  after  the  goods  have  been  destroyed  in 
transit,  purchases  them  from  the  owner,  it  has  been  held  that 
such  consignee  may  miaintain  an  action  in  his  own  name 
against  the  carrier  for  damages.  And  the  fact  that  the  goods 
were  destroyed  before  the  consignee's  purchase  was  held  to 
make  no  difference.'  Where  the  consignee  has  refused  to  re- 
ceive the  goods  from  the  carrier,  under  the  influence  of  a 
mistake,  he  may  sue  for  a  refusal  to  deliver  them  upon  his 
subsequent  demand,  when  they  are  stiU  in  the  possession  of 
the  carrier,  and  no  other  rights  have  intervened.* 


iKrulder  v.  Ellison,  47  N.  Y.  36; 
Arbuckle  v.  Thompson,  37  Penn.  St 
170;  People  r.  Haynes,  14  Wend.  546. 

2  Dunlop  n  Lambert,  6  CL  &  Fin. 
600 ;  Button  v.  Solomonson,  3  Bos.  & 
P.  583. 

s  Kji-kpatrick  v.  The  Railway,  86 
Mo.  341.  • 

^Bacharaoh  v.  Chester  Freight 
Line,  —  Penn.  St  — ,  19  AtL  Rep. 
409.  In  this  case,  consignors,  in  pur- 
suance of  an  order  taken  by  one 
Talcott,  their  agent,  shipped  to  the 
consignees  certain  goods.  At  the 
same  time  they  took  from  the  de- 
fendant carrier  a  shipping  receipt, 
containing  the  condition  that  the 
goods  should  be  held  by  the  carrier 
for  the  general  freight  account 
owing  by  consignors.  At  this  time 
the  consignors  owed  the  carrier  for 
freight  $124.46.  When  the  goods 
were  first  offered  for  delivery,  the 
consignees,  under  the  impression 
that  they  came  from  another  shipper, 


refused  them.  Subsequently  the 
consignors  failed.  Then  Talcott, 
consignors'  agent,  to  whom  the  con- 
signers were  indebted,  induced  the 
consignees  to  retract  their  refusal  to 
receive  the  goods,  and  to  allow  him, 
Talcott,  to  use  their  name  in  an  ac- 
tion of  replevin  for  the  goods,  that 
he  might  indemnify  himself  for  the 
consignors'  indebtedness  to  him.  The 
carrier  held  the  goods  for  their  gen- 
eral freight  account  against  con- 
signors. Consignees  never  paid  or 
accounted  for  the  goods  in  any  way. 
In  the  meantime,  and  while  the 
goods  were  in  the  carrier's  posses- 
sion, another  creditor  of  consignors 
obtained  judgment,  levied  on  the 
goods  and  bought  them  in  |at  tlie 
constable's  sale.  The  goods  were 
replevied  and  delivered  to  Talcott, 
and  the  court  permitted  consignees 
to  recover,  saying :  "  The  attempt  to 
subject  the  goods  to  a  hen  for  prior 
freights    due    from    consignors   on 
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§  734.  When  consignor  the  proper  party. —  But  if  the  con- 
signor has  shipped  the  goods  without  any  such  instructions;' 
or  if  he  has  sent  his  own  goods  to  the  consignee  merely  tri  be 
approved,  it  being  understood  that  the  property  in  them  is 
not  to  pass  to  the  consignee  until  he  has  inspected  and  ap- 
proved them ;  *  or  if  the  consignor  has  agreed  to  deliver  them 
to  the  consignee  at  the  particular  place  to  which  they  are  con- 
signed, in  all  these  cases  the  goods  are  at  the  risk  of  the  con- 
signor until  they  have  been  delivered  to  the  consignee,  and 
may  therefore  be  said,  at  least  for  the  purpose  of  maintaining 
his  action  for  their  loss  or  injury,  to  belong  tO  the  latter.  And 
where  a  creditor  living  at  a  distance  from  his  debtor  requests 
the  payment  of  the  debt,  without  giving  specific  instructions 
as  to  how  the  money  shall  be  sent,  and  the  debtor  sends  it  by 
an  express  company,  and  it  is  lost  in  transit,  the  consignor  is 
the  proper  party  to  maintain  an  action  against  the  company 
for  its  recovery.'  And  it  may  be  stated  generally,  that  if  the 
goods  are  delivered  to  the  carrier  on  behalf  of  the  consignee, 
and  at  his  request  or  by  his  direction,  either  express  or  im- 
plied, and  no  other  fact  appears,  the  legal  presumption  wiU  be 
that  the  property  in  the  goods  immediately  on  such  delivery 
becomes  vested  in  him,  and  that  he  is  the  proper  party  to  bring 
an  action  against  the  carrier,  either  in  assumpsit  in  his  own 
name  upon  the  contract  with  the  consignor  as  his  agent,  or  in 
case  for  the  breach  of  duty  on  the  part  of  the  carrier,  or  in 

other   consignments    was    without  v.  Hayes,  3  Denio,  575;   Wilpon  v. 

legal  right    .    .    .    As  to  the  right  Wilson,  36  Penn.  St.  393. 

of  these  plaintiffs  to  maintain  the  sgwainv.  Shepherd,  1  Moody  &R 

action,  there  can  be  no  question,  and  233 ;  Goodwyn  v.  Douglass,  1  Chev^, 

whether  Talcott  has  an  interest  in  174. 

their  recovery  is  not  a  matter  of  any  '  Bernstine  v.  Express  Co.,  40  Ohio 

concern  to  the  defendant,  who  is  a  St  451.    It  was  held  in  this  case  that 

mere  carrier.     The  plaintiffs  were  the  consignor  was  bound  to  pay  his 

the  consignees,  and,  as  against  the  creditors,  the  consignees,  in  person, 

carrier,  they  had  a  clear  right  of  re-  That  he  could  only  be  relieved  from 

covery,  after  their  notice  to  deliver  this  duty  by  the  express  or  implied 

the  goods  and  a  refusal  by  the  car-  authority  of  his  creditors  to  pay  some 

rier."   It  was  also  held  that  the  judg-  one  else.    That  the  request  to 'send 

ment  creditors  derived  no  title  at  the  the  money  was  not  such  authority, 

constable's  sale.  and  that  the  ownership  of  the  money 

'  Hays  V.  Stone,  7  Hill,  138 ;  Stone  remained  in  him  until  it  was  actually 

delivered  to  his  creditois. 
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the  name  of  the  agent  for  his  use  upon  the  special  contract  of 
aflfreightment.'  But,  after  all,  the  question  Avhether  the  prop- 
erty in  the  goods  has  passed  to  the  consignee  by  a  delivery  to 
the  carrier  will  depend  upon  the  intention  of  the  transaction, 
and  this  may  always  be  shown.'  And  goods  may  be  shipped 
to  the  order  and  on  account  of  the  consignee  as  purchaser,  and 
jet  his  right  to  the  possession  of  them  may  be  incomplete ;  as 
where  the  direction  to  the  carrier  is  not  to  deliver  the  goods 
until  payment  of  the  price  or  a  compliance  with  some  other 
condition  by  the  consignee.  In  such  cases,  of  course,  the  title 
to  the  goods  remains  in '  the  consignor  until  the  conditions 
upon  which  delivery  is  to  be  made  have  been  complied  with.' 

§  735.  Same  subject — Where  sale  is  void,  consignor  should 
sue. —  And  if,  from  the  fraud  of  the  consignee,  as  if  he  pro- 
cure the  sending  of  the  goods  ,by  false  representations,  or  with 
the  design  of  obtaining  the  goods  without  paying  for  them,^  or 
if  from  a  failure  to  comply  with  the  requirement  of  the  stat- 
ute of  frauds  of  part  payment,  or  of  a  memorandum  in  writing 
to  make  the  sale  of  goods  above  a  certain  value  binding,  the 
sale  is  void,'  no  actual  sale  has  taken  place  so  as  to  transfer 
the  right  of  property  and  the  risk  of  the  loss  from  the  con- 
signor to  the  consignee,  and  the  property  will  still  remain  in 
the  consignor,  notwithstanding  the  delivery  to  the  carrier, 
and  he  will  be  the  proper  party  to  sue. 

§  736.  Conclusions  on  the  siibject. —  It  may,  therefore,  be 
concluded :  First,  that  when  the  risk  of  the  safe  transporta- 
tion of  the  goods  is  upon  the  consignor,  he  will  be  considered 
as  the  owner  for  thte  purpose  of  maintaining  an  action  against 
the  carrier  for  their  loss  or  injury.  Secondly,  that  whether 
he  retains  any  property  in  the  goods  or  not,  if  the  contract 
for  the  transportation  by  the  carrier  is  directly  with  him,  he 
may  maintain  the  action  upon  such  contract  in  his  own  name 

1  Everett  v.  Saltus,  15  Wend.  474 ;  rimac,  8  Cranch,  317 ;  Ludlow  v. 
Richardsou.w  Dunn,  3  Q.  B.  318;  Bowne,  1  Johns.  1;  Mitchell  v.  Ede, 
Bonner  v.  Marsh,  10  Smedes  &  M.    11  Ad.  &  El.  888. 

876.  «Duff   V.    Budd,   3  B.  &  B.  177; 

2  Ante,  %  135 ;   Bonner  v.  Marsh,  Stephenson  v.  Hart,  4  Bing.  476. 
supra.  » O'Neil  v.  The  Raiboad,  60  N.  Y. 

3  Abbott  on  Ship.  336;  Wilmshurst  138:  Krulder  u  Ellison,  47  id.  36; 
u  Bowker,  5  Bing.  N.  C.  541 ;  Brandt  Coombs  v.  The  Railway,  3  HurL  &  N. 
V.  Bowlby,  a  B.  «&  Ad.  983 ;  The  Mer-  510. 
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for  the  failure  safely  to  carry  and  deliver  to  the  consignee ;  but 
that  the  recovery  in  such  a  case  will  be  for  the  benefit  of  the 
consignee,  if  he  was  the  real  owner  of  the  goods.  Thirdly, 
that  the  law  will  presume,  when  nothing  appears  to  the  con- 
trary, that  the  consignee  is  the  owner  of  the  goods,  and  that 
the  contract  for  their  transportation  was  made  with  him  as 
such  owner ;  but  that  this  presumption  may  be  rebutted  by 
showing  the  actual  facts  or  the  intention  of  the  parties  to  the 
contrary.  Fourthly,  that  the  consignee  who  had  no  property 
in  the  goods,  either  general  or  special,  and  incurred  no  risk  in 
their  transportation,  cannot  maintain  an  action  for  their  loss 
or  damage. 

II.  THE  FORM  OF  ACTION. 

§  737.  The  form  of  action. — A  great  deal  of  importance  was 
formerly  attached  ta-the  subject  of  the  form  of  action  adopted 
in  suits  against  the  carrier  for  damages  for  his  failure  to  carry 
and  deliver  the  goods  safely.  It  has  become,  however,  from 
the  radical  changes  in  the  mode  of  pleading,  which  have  now; 
been  almost  universally  adopted  in  this  country,  a  matter  of 
comparatively  little  importance.  But  as  the  former  distinc- 
tions between  the  two  cfasses  of  actions,  which  formerly,  pre- 
vailed in  the  prosecution  of  the  remedy  of  the  injured  party 
against  the  carrier,  are  still  of  some  importance  in  the  illustra- 
tions which  they  afford  of  the  nature  of  his  responsibilities, 
and  as  the  fdrmer  rules  of  pleading  are  still  partially  retained 
in  some  of  the  states,  and  remain  almost  wholly  unimpaired 
in  perhaps  a  few  of  them,  it  is  still  a  subject  of  sufficient  im- 
portance to  merit  our  attention. 

§  738.  Original  theory  as  to  ca/rrier''s  obligation.  —  Until 
within  a  comparatively  recent  time  the  obligation  of  the  com- 
mon carrier  of  goods  was  supposed  to  result  entirely  from  a 
public  duty,  implied  by  the  law,  and  which,  upon  grounds  of 
public  policy,  as  we  have  seen,  was  increased  into  an  obliga- 
tion to  carry  safely,  without  excuse  or  exception,  save  for  such 
losses  as  might  be  occasioned  by  an  act  of  God  or  of  the  king's 
enemy.  His  character  as  g'was^'-public  servant  or  officer,  as  it 
■was  designated,  was  supposed  to  put  his  business  upon  a  dif- 
ferent footing  from  that  of  persons  engaged  in  other  voca- 
tions.   His  liability  was  of  an  extraordinary  and  exceptional 
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kind,  growing  out  of  his  obligations  to  the  public,  and  justified 
on  grounds  of  public  policy,  from  the  apprehension  of  his  com- 
bining with  thieves  and  robbers,  to  the  undoing  of  all  per- 
sons who  might  be  obliged  to  have  dealings  with  them,  and 
yet  in  such  a  clandestine  manner  as  would  make  a  discovery 
of  his  villainy  impossible.^  The  idea  of  contract,  or  of  the  ob- 
ligations growing  out  of  it,  was  therefore  never  associated 
with  the  question  of  his  liability.  All  actions  against  him 
were  therefore  for  a  breach  of  this  duty,  and  were  said  to  be 
founded  upon  the  custom  of  the  realm,  which  was  but  another- 
term  for  the  common  law.  Such  actions  were  said  to  be  ex 
delicto,  in  tort,  or  actions  on  the  case,  all  of  which  terms  ex- 
press the  same  idea,  and  were  meant  to  distinguish  such  actions 
from  those  based  upon  contract. 

§  739.  First  recognition  of  the  theory  of  the  carrier'' s  con- 
tract obligation. —  The  first  innovation  upon  this  doctrine  is 
said  to  have  been  made  in  the  case  of  Dale  v.  Hall  ^  (1750),  in 
which  the  declaration  was  not  upon  the  custom  of  the  realm, 
but  upon  the  undertaking  of  the  carrier,  and  the  breach  as- 
signed was  that  the  carrier  had  kept  them  so  negligently  that 
they  were  spoiled.  It  was  therefore  insisted  for  the  defend- 
ant that  the  declaration  was  not  against  him  as  a  common 
carrier  upon  the  custom  of  the  realm,  but  upon  a  particular 
contract,  and  that  negligence  being  assigned  as  the  breach, 
was  the  gist  of  the  action.  But  it  was  answered  that  the  dec- 
laration was  the  same  in  effect  as  if  it  had  been  upon  the  cus- 
tom, and  that,  being  sued  as  a  common  carrier,  the  defendant 
could  not  show  that  there  had  been  no  negligence ;  for,  as  was 
said,  "  everything  is  negligence  in  a  carrier  that  the  law  does 
not  excuse,  and  he  is  answerable  for  goods  the  instant  he  re- 
ceives them  into  his  custody,  and  in  all  events,  except  they 
happen  to  be  damaged  by  the  act  of  God  or  the  king's  ene- 
mies; and  a  promise  to  carry  safely  is  a  promise  to  keep 
safely." 

§  740.  Action  on  the  case. —  Since  this  recognition  of  the 
right  of  the  bailor  of  the  goods  to  sue  upon  his  contract  with 
the  carrier,  the  two  forms  of  action,  the  one  in  assumpsit  for 

1  Coggs  V.  Bernard,  L4  Raymond,       *  1  Wilson,  281. 
009. 
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breach  of  contract  and  the  other  ini  tort  for  the  breach  of 
duty,  have  been  'adopted  indifferently,  or  as  best  suited  the 
purposes  of  the  pleader.  Certain  well-recognized  differences, 
however,  exist  betweeen  them,  which  are  regarded  as  impor- 
tant in  deciding  whether  the  one  or  the  other  shall  be  re- 
sorted to.  "Where,  for  instance,  there  is  any  doubt  as  to  who 
should  be  made  defendants,  the  action  upon  the  case  is  prefer- 
able, because  in  that  form  of  action  the  plaintiff  could  not  fail 
in  his  action  by  reason  of  non-joinder  of  others  who  are  also 
liable,  nor  for  the  misjoinder  of  parties  who  should  not  have 
been  sued,  it  being  a  well-known  rule  of  pleading  at  common 
law  that  in  tort  the  plaintiff  shall  never  fail  in  his  action  be- 
cause he  has  -  made  too  f evv  or  too  many  defendants,  but  may 
recover  against  as  many  of  those  whom  he  sues  as  are  proven 
to  be  guilty,  no  matter  how  many  more  are  joined  in  the 
same  action,  or  how  many  others  are  shown  to  be  liable  who 
are  not  joined.^  Consequently,  in  a  number  of  cases  against' 
carriers,  both  of  goods  and  of  passengers,  in  which  the  decla- 
ration was  construed  as  being  in  form  ex  delicto,  and  not  upon 
the  contract,  it  has  been  held  that  a  recovery  against  a  part 
of  those  who  were  sued  could  be  maintained,  even  when  there 
was  a  verdict  for  the  other  defendants  in  the  same  action. 

§  741.  Action  in  case  is  several  and  not  joint—  In  Brether- 
ton  -«:  Wood,^  which  was  an  action  on  the  case  against  ten 
defendants,  as  proprietors  of  a  coach,  for  injuries  sustained  by 
the  plaintiff  in  consequence  of  negligent  driving,  the  jury- 
found  a  verdict  against  eight  of  the  defendants  and  in  favor' 
of  the  other  two,  and  the  question  being  whether  a  judgment' 
upon  such  a  verdict  cpuld  be  maintained,  Dallas,  C.  J.,  said  r 
"  This  action  is  on  the  case  against  a  common  carrier,  upon 
whom  a  duty  is  imposed  by  the  custom  of  the  realm,  or,  in 
other  words,  by  the  common  law,  to  carry  and  convey  their 
goods  or  passengers  sa,fely  and  securely,  so  that  by  their 
neghgence  or  default  no  injury  or  damage  happen.  A  breach 
of  this  duty  is  a  breach  of  the  law,  and  for  this  breach  an 
action  lies,  founded  on  the  common  law,  which  action  wants 
not  the  aid  of  a  contract  to  support  it.     .    .    .    The  action 

'Eice  V.  Shute,  Smith's  Ld.  Cas.       23  B.  &B.  54 
645,  and  notes. 
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of  assumpsit,  as  applied  to  cases  of  this  kind,  is  of  modern  use. 
If  the  action  be  not  founded  on  a  contract,  but  on  a  breach  of 
duty  depending  on  the  common  law,  on  a  tort  or  misfeasance, 
it  cannot  be  contended  that  the  judgment  is  erroneous;  for 
from  the  nature  of  the  case,  and  the  form  of  the  action,  it  is 
several  and  not  joint,  and  may  be  maintained  against  some 
only  of  those  against  whom  it  is  brought."  And  the  same 
rule  applies  in  the  case  of  the  carriage  of  goods.'  And  it  has 
been  decided  that  if  a  carrier  in  partnership  is  sued  singly  in 
an  action  ex  delicto,  he  cannot  plead  the  non-joinder  of  others, 
either  in  abatement  or  in  bar  to  the  action,  or  take  advantage 
of  it  under  the  general  issue ;  for  in  that  form  of  action  the 
plaintiff  may  sue  one  or  all,  at  his  election.^ 

§  742.  Advantage  of  declaring  in  case. —  Another  advantage 
of  declaring  in  case  is,  that  it  is  not  necessary  to  state  the 
circumstances  with  as  much  form  or  certainty  as  is  required 
in  an  action  of  assumpsit; '  for  it  is  a  well-settled  rule,  that 
in  declaring  upon  an  executory  contract,  great  exactness  is  re- 
quired in  setting  out  the  contract,  and  if  the  plaintiff  fail  in 
proving  it  exactly  as  laid  in  his  declaration,  he  must  fail  in  his 
action.*  And  it  being  a  rule  of  pleading  that  counts  in  dif- 
ferent forms  pf  action  cannpt  be  united  in  the  same  declarar 
tion,  because  the  same  judgment  cannot  be  rendered  upon 
them,  a  still  further  advantage  to  be  gained  by  adopting  the 
action  upon  the  case  is  that  a  count  in  trover,  which  is  also 
an  action  ex  delicto,  may  be  included  in  the  same  action, 
whereby  the  plaintiff,  if  he  fail  in  establishing  the  liabihty  of 
the  defendant  for  the  loss  or  damage,  may  recover  for  the  con- 
version of  the  goods." 

§  743.  Action  in  assumpsit. —  On  the  other  hand,  in  the  ac- 
tion of  assunvpsit  upon  the  contract  of  the  carrier,  the  plaint- 
iff has  the  advantage  of  being  enabled  to  join  the  common 

1  Pozzi  V.  Shipton,  8  Ad.  &  E.  963 ;  <  Chitty  on  PI.  312  e<  seq.;  Weed  v. 
Tattan  v.  The  Railway,  3  El.  &  EL    The  Railroad,  19  Wend.  534 

844  6  Dikon  «.  Clifton,  2  Wilson,  319; 

2  Child  tt  Sands,  Carth.  294;  Gow  Govett  v.  Radnidge,  3  East,  63;  Mc- 
on  Part  201  j  Ansell  v.  Waterhouse,  Cahan  u  Hirst,  7  Watts,  175 ;  Dwight 
2  Chitty,  1;  Orange  Bank  u  Brown,  v.  Brewster,  1  Pick.  ,50;  Wyld  u 
8  Wend.  158.  Pickford,  8  M.  &  W.  443. 

^  Per  Parke,  B.,  In  Wylde  v.  Pick- 
ford,  8  M.  &  W,  448. 
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counts  in  assumpsit,  which  will  sometimes  entitle  him  to  re- 
cover, even  when  he  fails  in  the  proof  of  the  contract  which 
he  sets  out,  and  also  gives  him  the  opportunity  of  joining 
other  causes  of  action  to  which  such  counts  are  applicable ; 
so  that  if  he  fail  in  the  action  upon  the  particular  contract  he 
may  yet  recover  upon  another  cause  of  action  which  may  be 
established  by  his  •  proof. ^  The  action  in  this  form  will  also 
survive  to  the  personal  representative  of  the  plaintiff,  as  well 
as  against  the  personal  representative  of  the  defendant,  while 
the  action,  if  in  form  ex  delicto,  upon  the  death  of  either 
plaintiff  or  defendant,  will,  according  to  the  rules  pf  the  com- 
mon law  and  independently  of  statutory  provisions,  abate. 
But  in  the  action  ex  contractu,  all  the  parties  who  are  liable  in 
damages  for  the  wrong  must  be  sued,  and  if  any  of  them  are 
omitted,  it  will  be  ground  for  plea  in  abatement.^  'Sov  can 
a  count  in  trover  be  joined  when  the  action  is  in  asswmpsit, 
inasmuch  as  a  party  cannot,  in  the  same  action,  sue  for  both 
a  tort  and  a  breach  of  the  contract.  To  allow  such  an  in- 
congruity would  be  a  subversion  of  the  whole  foundation  of 
the  system  of  common-law  pleading. 

§  744  Sow  cha/racter  of  action  determined. — !N"otwith- 
standing  these  essential  differences  between  actions  on  the  case 
and  in  assumpsit  against  the  carrier,  it  seems  to  have  been  in 
former  times  a  very  perplexing  question  how  the  one  form  of 
action  should  be  distinguished  from  the  other.  The  declarations 
in  the  two  kinds  of  actions,  according  to  approved  formulas, 
were  so  nearly,  alike,  that  in  many  cases  the  astutest  judges 
became  perplexed  in  their  efforts  to  find  out  to  which  class  the 
declarations  belonged.  It  seems,  however,  to  be  finally  settled, 
that  while  the  allegation  of  a  promise  in  the  declaration  will 
not  be  sufficient  to  impress  upon  it  the  distinctive  feature  of  a 
declaration  upon'  the  contract,  because  the  words  "  agreed," 
"  undertook,"  or  even  the  more  significant  word  "  promised," 
must  be  treated  as  no  more  than  inducement  to  the  duty  iin- 
posed  by  the  common  law,  yet  if  there  be  an  averment  of  a 
promise  and  a  consideration,  the  declaration  will  be  construed 

1  Chitty  on  PL  IH  v.  Canfield,  3  Conn.   194;  Patton  w 

2  Smith  V.  Seward,  3  Penn.  St  342 ;  Magrath,  1  Eice,  163 ;  MarshaU  v.  The 
Govett  u  Radnidge,  3  East,  63 ;  Pozzi  Eailway,  11  Com.  B.  655;  S.  a  7 
V.  Shipton,  8  Ad.  &  EL  963 ;  Walcott  Eng.  L.  &  Eq.  519. 
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to  be  upon  the  contract,  and  not  for  the  breach  of  duty.'  And 
consequently,  when  the  word  "  consideration "  was  left  out» 
the  action  was  held  to  be  in  tort. 

§  745.  Same  subject. —  And  where  the  declaration  simply 
stated  that  the  plaintiff  delivered  to  the  defendants,  and  the 
defendants  received  from  the  plaintiff,  certain  gojads  to  be  car- 
ried, without  alleging  either  the  custom  of  the  realm,  or  that 
the  defendants  were  common  carriers,  it  was  held,  after  verdict 
against  one  of  the  defendants  only,  upon  the  proof,  admitted 
without  objection,  that  he  ^^as  a  common  carrier,  that,  how- 
ever objectionable  the  declaration  might  have  been  upon  the 
special  demurrer,  it  must  be  read  after  verdict,  and  in  order 
to  support  it,  as  a  declaration  founded  on  the  general  custom 
of  the  realm,  and  therefore  one  in  case  and  not  upon  contract.^ 
For  every  reasonable  intendment  will  be  made  in  favor  of  that 
construction  of  the  pleadings  in  the  cause  which  will  support 
that  which  has  been  judicially  done  under  them. 

§  746.  Distinction  in  form  of  action  now  generally  unim- 
portant.—  But  although  the  distinction  between  the  different 
forms  of  action  may  be  abolished,  the  plaintiff  may  still  pro- 
ceed against  the  carrier  for  any  injury  to  the  goods,  or  for 
their  loss,  either  upon  the  breach  of  duty  or  upon  the  breach 
of  his  contract.  The  same  reasons,  however,  for  preferring 
the  one  course  to  the  other  do  not  now  generally  exist.  By 
statutory  law  in  most  of  the  states,  perhaps  in  all  of  them,  a 
recovery  may  be  had  against  a  part  of  the  defendants,  wMle 
there  may  be  a  verdict  for  the  others,  even  when  the  action 
is  upon  a  contract ;  and  it  has  also  been  generally  provided 
that  actions  founded  upon  a  breach  of  duty,  from  which  the 
plaintiff  has  suffered  a  pecuniary  loss,  shall  survive  to  his  per- 
sonal representative.  Hence,  in  most  cases  against  the  com- 
mon carrier  for  the  injury  or  loss  which  the  plaintiff  has 
sustained  by  reason  of  his  failure  to  carry  the  goods  safely,  it 
must  be  a  matter  of  almost  perfect  indifference  to  the  latter 
whether  the  action  be  commenced  with  respect  to  the  duty  or 
to  the  contract. 

§  747.  When  action  should  J>e  upon  the  contract. — 'Inhere  may 
be  cases,  however,  in  which  it  may  be  advisable  to  proceed 

1  Smith  V.  Seward,  3  Penn.  St.  848 ;  «  Pozzi  v.  Shipton,  8  Ad.  &  El.  963. 
Corbett  v.  Packington,  6  B.  &  C.  S68. 
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upon  the  contract,  as  "where  the  undertaking  of  the  carrier 
was  by  special  agreement,  some  portion  of  which  is  important 
in  fixing  liability  upon  the  carrier,  or  may  be  an  answer  to  an 
excuse  or  defense  which  he  might  otherwise  make.  For  in- 
stance, if  the  carrier,  by  his  contract,  has  agreed  to  waive  all 
benefit  from  the  exceptions  to  his  liability  which  the  law 
allows  him,  and  has  warranted  the  skfety  of  the  goods  at  all 
events,  which,  as  we  have  seen,  he  may  do,  it  would  be  neces- 
sary for  the  owner  of  the  goods,  in  case  of  their  loss,  to  sue 
him  upon  his  contract,  if  he  would  secure  to  himself  the  bene- 
fit of  this  warranty.  But  unless  the  contract  imposes  upon 
the  carrier  some  duty  or  obligation  in  respect  to  the  goods 
which  the  law  itself  would  not  impose,  and  which  would  be 
of  some  advantage  to  the  plaintiff  in  the  action,  there  could 
be  no  reason  why  it  should  be  based  upon  the  contract  rather 
than  upon  the  duty.' 


'  It  has  been  held  in  Indiana  that 
when  an  action  is  brought  against  a 
carrier,  and  the  complaint  counts 
upon  a  breach  of  the  common-law 
duty  of  the  carrier,  if  the  evidence 
6hows  a  special  contract  which  was 
not  declared  upon,  the  variance  is 
fatal  and  the  plaintiff  cannot  recover. 
Lake  Shore,  etc.  Railway  v.  Bennett, 
89  Ind.  437.  This  case  was  an  attempt 
to  recover  for  an  alleged  delay  in  the 
transportation  and  delivery  of  live 
stock,  which  the  carrier  undertook 
to  cany  under  a  written  contract, 
executed  by  both  parties,  and  which 
contract  began  with  the  recital: 
"That,  whereas,  said  railway  com- 
pany does  not  and  will  not  assume 
or  consent,  as  a  common  carrier,  to 
transport  live  stock."  And  then  fol- 
lowed numerous  conditions,  the  com- 


petent for  the  appellee,  as  it  seems  to 
us,  to  ignore  the  written  contract  as- 
sented to  and  accepted  by  him  for 
the  transportation  of  his  cattle,  and 
to  attempt,  in  direct  contravention  of 
the  provisions  of  such  contract,  to 
hold  the  appellant  liable  in  damages 
as  a  common  carrier,  for  an  alleged 
breach  of  its  common-law  duty  as 
such  carrier,  in  the  transportation  of 
his  cattle."  Upon  a  rehearing  of  the 
case,  the  same  court,  without  decid- 
ing as  to  plaintiff's  right  to  sue  as  he 
had,  held  that  its  former  conclusion 
was  correct,  since  plaintiff  could  not 
recover  whether  he  based  his  claim 
upon  the  express  contract,  or  upon  the 
carrier's  common-law  liability. 

Hall  V.  Pennsylvania  Co.,  90  Ind. 
459,  extended  the  rule  of  Laie  Shore, 
etc.  Railway  v.  Bennett,  to  a  case 


pany  substantially  assuming  only  the    wherein  the  contract  to  carry  was 


duties  of  a  private  carrier.  The  ship- 
per sought  to  hold  the  carrier  as  a 
common  carrier,  and  declared  in  case 
for  a  breach  of  the  common-law  duty 
of  the  carrier.  The  plaiiitiff  was  not 
perniitted  to  recover,  the  court, 
gowk,  J.,  saying :    "  It  was  not  com- 


for  carriage  as  a  common  carrier. 
Here  there  was  a  bill  of  lading  deliv- 
ered at  shipment,  which  exempted 
the  carrier  from  any  liability  to  the 
shipper  for  loss  by  Are.  The  goods 
shipped  were  burned  while  in  transit, 
and  plaintiff,  ignoring  the  written 
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§  748.  Wlien  action  should  he  for  breach  of  duty. —  On  the 
other  hand,  there  naay  be  reasons  for  preferring  the  action  for 
the  breach  of  the  common-law  duty  of  the  carrier  to  an  action 
upon  the  contract.     The  latter  may  contain  terms  and  condi- 
tions extremely  favorable  to  the  carrier,  and  which,  if  set  out 
in  the  plaintiff's  declaration,  might  make  it  demurrable,  unless 
accompanied  by  some  explanation  or  statement  which  would 
destroy  its  effect  in  the  particular  case.     It  may,  for  example, 
be  provided  in  the  carrier's  agreement  that,  unless  claim  be 
made  for  a  loss  within  a  given  number  of  days  from  its  hap- 
pening, or  from  the  date  of  the  contract,  the  carrier's  liability 
therefor  shall  be  at  an  end.    If  the  limited  time  has  elapsed, 
though  the  plaintiff  may  have  a  legal  excuse  for  not  having 
made  the  claim  within  the  time,  as  the  breaking  out  of  a  war 
betvreen  the  country  of  the  plaintiff  and  that  of  the  carrier, 
which  made  a  demand  impossible,'  it  would  be  preferable  to 
commence  the  action  for  the  breach  of  the  common-law  duty, 
and  thus  put  the  defendant  to  the  necessity  of  setting  up  the 
particular  stipulation  in  his  plea,  to  which  the  plaintiff  could 
reply  the  special  matter  of  excuse,  which  it  would  have  been 
otherwise  necessary  for  him  to  allege  in  his  declaration.    So 
where  it  is  made  a  part  of  the  agreement  that  the  carrier  shall 
not  be  held  liable,  in  case  of  loss,  to  a  greater  than  a  specified 
amount,  unless  a  greater  value  was  fixed  at  the  time,  of  ship- 
ment, it  would  be  advisable  to  base  the  plaintiff's  action  upon 
the  common-law  duty,  which  would  compel  the  defendant, 
if  he  intended  to  rely  upon  it,  to  plead  the  special  contract, 
an(i  thus  enable  the  plaintiff  to  reply  that  the  loss  was  oc- 
casioned by  th6  negligence  of  the  defendant,  which,  as  we  have 
seen,  would,  if  proven,  completely  avoid  the  defense.    And  it 
may  be  stated,  generally,  that  whenever  the  contract  of  af- 
freightment contains  terms  and  conditions  which  limit  the 

contract,  sued  upon  the  implied  con-  tion,  because  of  the  fatal  variance 

tract  of  a  common  carrier.     Howk,  between  the  case  made  by  the  allega- 

J.,     said :      "  When     the     evidence  tions  of  the  complaint  and  the  case 

showed,  as  it  did,  that  the  plaintiffs  made  by  the  evidence"    See,  also, 

sugar  was  delivered  to  and  received  Indianapolis,  etc.  R  R  v.  Eemmy,  IS 

by  the  appellee  for   transportation  Ind.  518,  and  Jeffei-sonville,  eta  E.  K. 

and  delivery,  under  the  terms  of  a  v.  Worland,  50  Ind.  339. 

special  contract,  there  could  be  no  i  Express  Co.  v.  Caldwell,  21  Wall, 

recovery  by  the  appellant  in  this  ac-  264 


ACTIONS   AGAINST   COMMON   OAKEIEES.  [§  749. 

liability  of  the  carrier,  or  exonerate  him  in  certain  events,  or 
from  the  consequences  of  certain  accidents,  without  corre- 
sponding stipulations  of  warranty  in  favor  of  the  plaintiff,  as 
is  generally  the  case,  the  action  should  be  in  case,  and  not 
upon  the  contract.'  And  it  has  been  held  that  damages  for 
lost  baggage,  carried  gratuitously  by  a  railroad  company,  can- 
not be  recovered  in  an  action  of  assumpsit,  but  that  an  action 
in  tort  would  lie  for  its  negligent  loss.^ 

IIL  THE  PLEADINGS. 

§  749.  Important  to  determine  if  plaintiff's  deola/ration  ie 
in  case  or  assumpsit. —  There  can,  of  course,  be  no  fixed  or 
certain  rule  under  the  various  codes  of  practice  which  have 
been  adopted  as  substitutes  for  the  common-law  mode  of 
pleading,  by  which  to  ascertain,  when  the  plaintiff  has  his 
election  to  sue  either  for  breach  of  duty  or  upon  the  contract, 
whether  his  action  is  upon  the  one  or  the  other.  It  is,  never- 
theless, important  in  many  cases  that  this  should  be  deter- 
mined, as  the  nature  of  the  defense  to  be  adopted  by  the 
defendant  may  depend  upon  it.  If  the  action  is  upon  the 
contract,  that  may  in  itself  contain  the  only  defense  which  he 
may  desire  to  make.  If  however,  it  be  for  the  neglect  of 
duty,  it  may  be  important  to  him  to  rely  upon  some  stipula- 
tion in  his  contract  which  it  would  then  be  necessary  for  him 
to  set  up  in  his  answer  orplea.  As  at  common  law,  the  mere 
mention  of  the  word  " undertake,"  "promise,"  or  the  like, 
would  not  be  sufficient  to  indicate  an  intention  to  rely  upon 
the  contract.  These  words,  as  we  have  seen,  do  not  neces- 
sarily refer  to  olr  imply,  in  pleading,  a  contract.  If,  however, 
the  contract  should  be  distinctly  set  out,  and  its  description 
should  be  accompanied  by  its  profert  or  exhibit,  as  is  required 
by  many,  perhaps  by  all,  of  such  codes,  when  the  contract  is 

I  Where  the  declaration  shows  the  ten  contract,  it  was  held  that  the 

liability  of  ttie  common  carrier  to  be  declaration  could  not  be  amended,  by 

for  a  breach  of  a  common-law  duty,  alleging  that  the  carrier's  agent  pro- 

au  amendment  charging  the  com-  cured  the  contract  by  fraud  and  de- 

pany  upon  a  statutory  liability  is  not  ceit,  the    ainendment   being   based 

permissible.   Exposition  Cotton  MiUs  upon  a  tort   Mitchell  v.  The  Railroad, 

V.  The  Railroad,  —  Ga.  — ,  10  S.  E.  68  Ga.  644. 

Rep.  113,     And  where  a  suit  was  2  Flint,  etc.   Railway  v.  Weir,  37 

brought  against  a  caii-ier  on  a  writ-  Mich.  111! 


§  Y50.]  THE   LAW   OF   CAEEIEES. 

sued  upon,  it  would  be  conclusive  that  the  party  had  elected 
to,  rely  upon  it  instead  of  upon  the  failure  in  the  performance 
of  the  legal  duty. 

§  750.  What  the  declaration  mmt  allege. —  The  declaration 
must  correctly  state  the  particular  duty  assumed  by  the  car- 
rier from  which  his  liabiUty  is  claimed  to  result,  and  on  which 
the  action  is  founded ;  and  even  when  the  action  proceeds 
upon  the  neglect  of  duty,  and  not  upon  the  contract,  a  mate- 
rial variance  between  the  proof  and  the  statements  as  to  the 
particulars  of  the  undertaking  may  be  fatal.'  The  plaintiff 
may  rely  upon  a  more  general  statement  when  he  elects  to 
proceed  eay  delicto,  than  when  he  sues  upon  the  contract,  but 
still  if  he  enters  into  a  particular  or  detailed  statement  of  his 
cause  of  action,  and  there  be  a  misdescription  as  to  any  matter 
which  goes  to  the  essence  of  the  action,  he  must  fail;  as,  for 
instance,  if  the  allegation  should  be  of  an  undertaking  to  carry 
one  thing,  or  to  one  place,  and  the  proof  should  be  of  an 
undertaking  to  carry  another  and  a  different  thing,  or  to  a 
different  place.  The  allegation,  however,  may  be  of  an  un- 
dertaking to  carry  two  or  any  number  of  things,  and  if  the 
proof  show  an  undertaking  to  carry  one  of  them,  it  will  sup- 
port the  plaintiff's  case,  because  the  undertaking,  though 
appearing  from  the  statements  of  the  declaration  to  be,  entire, 
is  yet  divisible,  and  the  plaintiff  may  therefore  recover  for  as 
much  as  he  proves. 

1 3  Greenl.  Ev.  §  308 ;  Steph.  (N.  S.;  ant  that  the  com  was  selected  for 

993 ;  Max  v.  Roberts,  13  East,  89 ;  Ire-  seed  purposes  in  order  to  prove  such 

land  V.  Johnson,  1  Bing.  N.  C.  163.  notice.  Missouri,  etc.  E'y  v.  Nevin,  31 

For  forms  of  the  declaration,  both  in  Kan.  385.   Other  cases,  however,  hold 

assMmpsii  and  in  case,  see, 3  Chitty  on  such  an  aJlegation  to  be  essential. 

PJ.  98-110,  486-493 ;  3  GreenL  on  Ev.  See  post,  §§  773,  773,  and  note. 

§  310.  In  Pennsylvania  Co.  v.  Poor,  103 

Where  a  petition  alleged  that  the  Ind.  553,  the  complaint  of  the  con- 
plaintiff  shipped  a  cai-load  of  ear-corn  signer  against  the  common  carrier 
over  defendant's  road,  and  that  this  was  held  bad  in  the  absence  of  an 
corn  was  carefully  selected  for  its  averment  of  ownership.  The  pre- 
peculiar  value  as  seed  corn,  in  an  ac-  sumption  being  that  the  consignee 
tion  to  recover  special  damages  for  had  the  right  of  action,  it  was  held 
its  injury  while  in  defendant's  pos-  that  if  the  property  was  in  the  con- 
session,  it  was  held  not  to  be  neces-  signer  that  fact  should  have  been 
sary  to  allege  that  the  plaintiff  had,  averred. 

before  shipment,  notified  the  defend-  In  the  following  cases  the  declara- 
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ACTIONS   AGAINST   COMMON   CAEEIEKS.       [§§  751,  752. 

§  751.  When  action  is  on  the  contract  it  must  he  set  out 
correctly. —  Bat  when  the  action  is  upon  the  contract,  if  the 
contract  is  described  as  entire,  and  if  there  be  even  a  trivial 
variation  in  the  proof  of  it  from  the  description,  as,  for  in- 
stance, if  the  undertaking  alleged  be  to  carry  two  things,  and 
the  proof  shows  a  contract  to  carry  only  one,  the  plaintiff 
must  fail,-  because  it  is  not  the  contract  which  the  declaration 
describes,  and  therefore  a  recovery  upon  it  would  be  no  pro- 
tection to  the  defendant  from  another  action  upon  the  actual 
agreement.  For  this  reason,  the  actioji  upon  a  contract  is 
always  entire  in  its  nature,  and  must  be  proven  exactly  as  laid 
in  the  declaration.^  But  it  need  not  be  set  oat  m  hmo  verba, 
but  only  according  to  its  legal  effect. 

§  752.  8ame  subject — JExample  of  particulwrity  requisite  in 
declaring  on  contract. —  A.  notable  instance  of  the  particularity 
required  in  this  regard  is  afforded  by  the  case  of  Weed  v.  The 
Kailroad,-  in  which  the  authorities  are  fully  stated  by  Cowen,  J. 
The  declaration  was  upon  the  contract  to  carry  the  plaintiffs' 
trunk,  and  money  which  was  contained  in  it.  It  turned  out, 
upon  the  proof,  that  the  trunk  did  not  belong  to  the  plaintiffs, 
though  the  money  did.  "  The  proof,"  said  the  learned  judge, 
"is,  at  most,  of  a  contract  with  the  plaintiffs  to  carry  the 
money  only.  The  declaration,  then,  fails  in  describing '  cor- 
rectly a  special  executory  contract,  wherein  great  exactness  is 
always  demanded.  Where  the  declaration  is  on  a  promise  to 
do  several  things,  and  only  one  is  proved,  this  is  a  variance." 

tions  were  held  suflScient :  Carlisle  v.  tions  wei-e  held  Insufficient :  Richard- 

Keokuk,  etc.  Co.,  82  Mo.  40 ;  Central,  son  v.  The  Railway,  61  Wis.  596 ;  De 

ek'R.  E.  1).  Morris,  68  Tex.  49 ;  Arm-  Barry,  etc.  Line  v.  Railway,  40  Fed. 

strong  V.  The  Sail^ay,  —  Minn.  — ,  Rep.  392  (biU  for  injunction) ;  Cox  v. 

47  N.  W.  Hep.  459;  Missouri,  etc.  Railway,  —  Ala.  — ,  8  S.  Rep.  824; 

Railway  v.  Edwards,  —  Tex.  — ,  14  Illinois,  etc.  Railroad  v.  Beaird,  34  HL 

S.  W.  Rep.  607 ;  New  York,  etc.  Rail-  App.  332 ;  Pennsylvania  Co.  v.  Clark, 

way  V.  Gallaher,  —  Tex.  — ,  15  S.  W.  —  Ind.  — ,  27  N.  E.  Rep.  586 ;  Annls- 

Bep.   694;    Gulf,    etc.    Railway   v.  ton,  etc.   Railroad  v.'  Ledbetter,  — 

Wilhelm,  —  Tex.  — ,  16  S.  W.  Rep.  Ala.  — ,  9  S,  Rep,  78. 

109;  Martin  v.  McLaughlin,   5  Col.  ^1  Chitty  on  PL  313  e<  seq.;  King 

387;  McFadden  v.  The  Railway,  93  v.  Pippett,   1  T.  R  235;  Hughes  v. 

Mo.  343 ;  Independence  Mills  Co.  v.  The  RaUway,  14  Com,  B.  637 ;  Slim 

Railway,  73  Iowa,  535 ;  Williams  v.  The    Railway,    id.    647 ;     Stone   v. 

The  Railroad,  9  W.  Va.  33.  Knowlton,  3  Wend.  374. 

In  the  following  cases  the  declara-  ^  19  Wend.  584. 


§§  753,  Tol.J  THE   LAW   OF   OAEEIEES. 

But  the  plaintiffs  were  allowed  to  amend,  so  as  to  show  a  con- 
tract to  carry  the  money  only,  as  the  misdescription  amounted 
only  to  a  trivial  variance  in  point  of  form.^ 

§  753.  Sam^  subject  —  Variance  between  declaration  and 
proof,  fatal. —  So  if  the  declaration  in  assumpsit  upon  the 
contract  state  it  to  be  absolute,  when  the  proof  shows  it  to 
have  been  in  the  alternative,  the  plaintiff  cannot  recover,  not- 
withstanding the  party  who,  under  the  agreement,  was  to 
have  the  option  of  deciding,  may  have  determined  his  option ; 
for  the  mode  of  executing  the  contract  could  not  change  the 
original  contract  itself.^  And  where  it  appears  by  the  terms 
of  a  contract,  for  the  breach  of  which  the  action  is  brought,  that 
it  was  at  the  option  of  the  defendant  to  deliver  this  or  that 
quantity  of  goods  at  one  time,  and  the  remainder  at  another, 
it  should  be  so  stated.'  And  where  the  contract  was  in  the 
alternative,  to  transport  fifteen  or  twenty  tons  of  marble 
from  one  place  to  another,  it  was  held  that  it  must  be  stated 
in  the  declaration  according  to  its  terms ;  and  if  it  be  stated 
as  an  absolute  contract  for  the  transportation  of  twenty  tons, 
and  not  fifteen  or  twenty  tons,  the  variance  is  fatal.  And 
if  the  declaration  alleges  a  contract  to  deliver,  in  the  alterna- 
tive, to  the  plaintiff,  or  to  another  who  is  claimed  to  be  the 
plaintiff's  agent,  but  who  is  not  alleged  to  be  such  agent  in  the 
declaration,  and  the  proof  shows  a  contract  to  deliver  to 
the  alleged  agent  only,  it  is  a  fatal  variance.* 

§  754.  Same  subject  —  Whole  contract  must  be  stated. —  So 
if  the  plaintiff  sue  upon  the  contract,  he  must  state  the  whole 
of  it.  If,  for  instance,  there  are  embodied  in  it  limitations  of 
the  liability  of  the  carrier,  they  must  be  stated.  As  where,  in 
the  contract  with  the  carrier,  it  was  agreed  that  he  should  not 
be  held  liable  for  losses  occasioned  by  fire  or  robbery,  it  was 
held  to  be  a  fatal  variance  not  to  state  that  part  of  the  con- 
tract, and  upon  its  so  appearing,  the  plaintiff  was  nonsuited.' 

'  In  Pennsylvania  Co.  v.  Holder-  copy  of  the  contract  is  attached  to 

man,  69  Ind.   18,  it  was  held  that  another  paragraph  of  the  complaint 

where  one  paragraph  of  a  complaint  2  Chitty  on  PI.  316  et  seq. 

counts  upon  a  written  contract,  and  3  Penny  v.  Porter,  2  East,  3 ;  Yate 

neither   the    original    nor   a   copy  v.  WiUan,  id.  128. 

thereof  is  attached  to  or  fully  and  *  Atlanta,  eta  B.  R  v.  Texas  Grate 

specifically  set  up  therein,  such  omis-  Co.,  —  Ga.  — ,  9  S.  K  Rep.  600. 

sion  is  not  cured  by  the  fact  that  a  5  Latham  v.  Eutley,  8  Barn.  &  C.  SO. 
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If  a  part  of  the  contract  be  that  in  certain  events  or  for  cer- 
tain losses  the  carrier  shall  not  be  responsible,  and  the  decla- 
ration fails  to  allege  that  his  liability  was  thus  qualified,  it  is 
evident  that  the  true  contract  is  not  stated,  and  that  there 
could  be  no  recovery.  This  would  be  making  the  carrier  liable 
upon  a  certain  contract  which  in  fact  he  had  never  made. 
Where  the  contract  with  a  railway  company  was  to  carry  cer- 
tain horses  for  the  plaintiff,  he  taking  all  the  risks  of  the  con- 
veyance, and  the  declaration  was  upon  a  contract  safely  and 
securely  to  carry  the  horses,  without  reference  to  the  risk 
taken  upon  himself  by  the  plaintiff,  it  was  held  that  the  alle- 
gation was  of  a  duty  which  did  not  arise  upon  the  contract 
as  it  appeared  in  the  evidence,  and  that  the  defendant  was 
therefore  entitled  to  a  new  trial.^  And  in  an  action  of  as- 
sumpsit against  the  carrier,  upon  a  contract  which  excepted 
the  dangers  of  navigation  from  the  risks  assumed  by  him,  the 
declaration,  in  describing  the  contract,  having  omitted  this 
exception,  it  was  held  that  there  was  a  variance  between  the 
contract  as  proved  and  the  declaration,  which,  without  an 
amendment  of  the  latter  in  the  matter  of  the  description, 
would  be  fatal  to  the  plaintiff's  action.^ 

§  755.  Reasons  for  requi/ring  particularity  in  declaring. — 
The  reasons  for  requiring  certainty  and  particularity  of  the 
plaintiff  in  declaring  upon  his  cause  of  action,  whether  upon 
a  contract  or  for  a  breach  of  duty,  but  especially  when  he  sets 
up  a  contract  between  himself  and  the  defendant,  the  breach 
of  which  he  alleges,  are  evident.  They  apply  not  only  when 
the  carrier  is  sued,  but  in  all  actions  where  one  person  seeks 
redress  from  another  for  an  injury  which  he  alleges  he  has ' 
sustained  by  a  violation  of  his  contract  or  of  his  duty.  It  is 
not  requiring  too  much  of  one  who  seeks  redress  for  a  wrong 
to  state  with  precision  in  what  that  wrong  consists,  in  order 
that  the  other  party,  from  whom  redress  is  sought,  may  be 

•Shaw  V.  The  Railway,  13  Q.  B.  Simons  v.  The  Railway,  2  Com.  B. 

347.    And  see,  to  the  same    effect,  (N.  S.)  6^0. 

White  V.  The  Railway,  3  Com.  B.  2Fairchild   v.  Slocum,    19  Wend. 

(N.  S.)  7;  S.C.  40  Eng.  L.  &  E.  255;  339;    S.   c.   7   Hill,  293;    Stump   u 

Austin  V.  The  Railway,  16  Q.  B.  600 ;  Hutchinson,  11  Penn.  St  533 ;  Camp 

S.  c.  5  Eng.  L.  &  Eq.  829 ;  The  York,  v.  The  Steamboat  Company,  43  Conn. 

etc.  Railway  v.  Crisp,  14  Com,  B.  537 ;  333. 
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apprised  with  certainty  of  the  ground  of  the  complaint,  and, 
if  made  liable,  may  have  upon  record  the  exact  evidence  of 
the  default  for  which  he  has  accounted,  so  that  he  may  not  he 
twice  vexed  for  the  same  thing.  A  practice  which  should  dis- 
pense with  any  of  the  certainty  required  at  common  law  in 
declarations  of  this  character  would  be,  so  far,  imperfect.  We 
may  therefore  assume  that,  Avhile  the  mere  technical  forms  of 
actions  are  abolished,  it  is  no  less  necessary  t];ian  formerly  to 
set  out  the  undertaking  or  the  contract,  in  actions  against  the 
carrier,  with  particularity  and  certainty.  But  it  must  at  the 
same  time  be  observed  that  a  variance  between  the  allega- 
tions of  the  declaration  and  the  proof,  in  consequence  of  the 
far  more  liberal  allowance  of  amendments  than  formerly,  is 
attended  with  much  less  serious  results  to  the  plaintiff. 

§  156.  Mere  collateral  stipulations  need  not  he  stated. —  But 
a  mere  collateral  provision,  distinct  from  that  portion  of  the 
contract  which  qualifies  the  liability  of  the  carrier,  and  which 
contains  "  the  entire  consideration  for  the  act,  and  the  entire 
act  which  is  to  be  done,"  need  not  be  stated ;  as,  for  instance, 
a  provision  which  respects  only  the  manner  in  which  the  dam- 
ages shall  be  liquidated,  after  the  right  to  them  has  accrued 
by  a  breach  of  the  contract ;  or  a  notice  that  the  carrier  was 
not  to  be  liable  beyond  a  certain  amount  unless  the  goods 
were  entered  and  paid  for  as  being  above  tha,t  value.  A  pro- 
vision of  the  former  kind  would  be  merely  collateraj  to  the 
main  contract,  which  would  be  to  carry  the  goods,  and  the 
former  would  be  no  part  of  the  express  contract  to  carry,  al- 
though it  might  have  the  effect  of  a  contract  in  estopping  the 
owner  of  the  goods  from  claiming  a  greater  sum.'  And  such 
words  would  be  a  condition  in  the  contract  that,  unless  de- 
mand or  claim  were  made  for  the  loss  within  a  certain  time 
after  its  occurrence,  or  after  the  date  of  the  shipment,  the  lia- 
bility of  the  carrier  should  cease. 

§  756a.  Pleadings  in  action  for  statutory  penalty  for  excess- 
ive charge.—-  Many  of  the  states  have  statutes  regulating  and 
defining  the  carrier's  charges  for  freight,  and  providing  a 
penalty  for  their  violation.  ]!fo  satisfactory  rule  as  to  the 
mode  of  pleading  under  these  various  statutes  can  be  given 

1  Clarke  v.  Gray,  6  East,  564 
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here.  Yet  it  may  be  said  generally,  that  where  a  plaintiff 
wishes  to  avail  himself  of  the  provisions  of  a  public  act,  he  is 
usually  required,  in  the  absence  of  any  statutory  provision  to 
the  contrary,  not  only  to  state  such  facts  as  bring  his  case 
clearly  within  the  statute,  but  he  must  not  omit  or  misstate 
any  element  of  liability.  He  should  also  aver  the  obligation 
to  have  arisen  under  a  statute,  and  should  make  express  refer- 
ence to  it,  by  apt  terms,  to  show  the  source  of  right  relied  on.^ 
And  it  would  be  wise  not  only  to  refer  generally  to  the  whole 
statute,  but  also  specifically  to  the  section  for  a  violation  of 
which  the  action  is  brought.^  An  illustration  of  the  particu- 
larity required  is  the  case  of  Sorrell  v.  The  Kailroad.^  This 
was  an  action  to  recover  for  an  excessive  freight  charge,  and 
it  was  alleged  in  the  declaration  that  the  carrier  had  charged 
unreasonable  and  extortionate  rates  of  freight,  giving  the 
amount  of  the  excess  over  the  "  reasonable  rates."  The 
Georgia  code  required  the  railroad  commissioners  in  that 
state  to  make  a  schedule  of  "  reasonable  rates  "  for  each  road 
in  the  state,  and  made  this  schedule  admissible  as  evidence  in 
its  courts.  The  declaration  was  held  insufficient  because  it 
did  not  contain  the  allegation  that  the  rate  complained  of 
was  greater  than  that  fixed  by  the  commissioners  as  a  reason- 
able rate.* 

§  7565.   How  commotirlaw  action  for  excessive   charge  is 
affected  ly  statutory  action. —  It  has  been  held  that  the  com- 

'  Howser  v.  Melcher,  40  Mich.  185.  fixing  the  charges  at  the  legal  rate, 
SBenalleck  v.  People,  31  Mich.  300.  the  plaintifiE  was  not  remitted  to  an 
'75  Ga  509.  action  for  a  breach  of  the  contract. 
'In  Reynolds  v.  The  Railroad,  85  Otherwise  a  statute,  designed  to  pro- 
Mo.  90,  an  action  to  recover  the  statu-  tect  shippers  from  overchai'ges, 
tory  penalty  for  an  overcharge,  a  would  be  defeated, 
petition  was  held  sufficient,  notwith-  In  Burkholder  v.  Union  Trust  Co., 
standing  the  fact  that  it  alleged  the  83  Mo.  573,  a  complaint  to  recover 
maximum  legal  rate  to  be  greater  for  excessive  charges  upon  two  car- 
than  it  really  vvas.  Here  the  petition  loads  of  saw-logs,  under  the  Missouri 
alleged  facts  sufficient  to  bring  the  statute  fixing  the  legal  freight  rate 
case  clearly  within  the  sections  of  upon  "  heavy  articles  .  .  .in  ear- 
ths statute,  but  referred  to  only  one  loads,''  was  held  sufficient,  without 
of  these  sections  by  number.  It  was  alleging  that  saw-logs  were  heavy 
also  held  in  this  case  that  notwith-  articles,  the  court  taking  judicial 
standing  the  fact  that  the  shipments  notice  of  that  fact 
were  made  under  a  special  contract 
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mon-law  remedy  of  a  shipper  to  recover  from  a  carrier  any 
sum  paid  for  carriage,  in  excess  of  what  would  have  been  a 
reasonable  charge,  is  not  suspended  by  the  enactment  of  a  stat- 
ute imposing  penalties  for  excessive  charges,  or  making  the 
agent  of  the  carrier  exacting  such  charges  guilty  of  a  mis- 
demeanor.' This  would  not  be  true,  of  course,  where  the 
common-law  remedy  was  expressly  repealed.  ]!^or  in  a  state 
where  the  statutory  action  and  remedy  repealed  the  common- 
law  action  by  implication.''  But  the  right  to  recover  for  ex- 
cessive charges,  by  virtue  of  a  statute,  is  lost  by  the  repeal  of 
that  statute,  unless  there  be  a  saving  clause  preserving  the 
right  of  action ;  and  this  is  true,  notwithstanding  the  fact  that 
the  action  had  been  commenced  prior  to,  and  was  pending  at, 
the  time  of  the  repeal.  Such  repeal,  however,  will  not  prevent 
the  plaintiff  from  amending  his  declaration  and  recovering  the 
amount  of  the  excess,  in  tort,  as  at  common  law.' 

§  T56c.  Wliat  is  sufficient  averment  of  an  over-cliarge  at 
common  law. —  In  a  common-law  action  for  the  recovery  of 
the  excess  of  an  over-charge  in  a  state  having  a  statute  fixing 
the  maximum  charges  which  may  be  made  by  a  carrier  of 
freight,  it  is  only  necessary  to  show  that  the  charge  made  was 
in  excess  of  the  charge  fixed  by  statute.  Any  charge  in  ex- 
cess of  this  is  conclusively  an  unreasonable  one.*  But  a  decla- 
ration, based  upon  the  common-law  duty  of  the  carrier,  aver- 
ring that  the  carrier  charged  plaintiff  the  same  freight  for  a 
short  distance  as  it  charged  others  for  a  greater  distance,  with- 
out averring  that  the  discrimination  was  unjust  or  the  charge 
extortionate,  has  been  held  insufl&cient.' 

§  Y5Y.  Statement  as  to  the  carrier's  reivard  or  compensation. 
It  is  not  necessary  that  a  price  should  be  paid  to  the  carrier  in 
order  to  give  rise  to  his  liability  for  the  safety  of  the  goods,  or 
that  any  such  price  should  be  agreed  upon.  It  is  sufficient 
that  he  has  accepted  them.  This  is  the  beginning  of  his  lia- 
bility as  a  common  carrier,  unless  he  demands  his  compensa- 

iHeiserman    v.  The  Railway,    63  'Smith    v.    The    Railway,  supra; 

Iowa,  732 ;  Smith  w.  The  Railway,  49  Graham  v.  The  RaUway,  supra. 

Wis.  443;  Graham  v.  The  Railway,  ^Heiserman    v.   The   Railway,  63 

id.  533,  and  S.  0.  53  Wia  473.  Iowa,  732. 

2  Young  V.  The  Railway,  83  Mo.  '  Illinois,  etc.  Railroad  u  Beaird,  24 

App.  509.  111.  App.  338. 
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tion  in  advance  and  it  be  refused.  If  he  makes  no  such  demand, 
and  accepts  the  goods  without  any  agreement  as  to  compensa- 
tion, he  will  have  the  right  to  demand  of  the  owner  as  much 
for  his  services  as  they  are  reasonably  worth,  and  this  right 
•will  be  a  sufficient  consideration  for  the  service.  In  declaring 
against  him,  therefore,  for  the  loss  of  the  goods,  it  is  unneces- 
rary  to  aver  a  consideration,  though  it  is  usual  to  allege  in  the 
declaration  that  he  accepted  them  to  be  carried  for  a  certain 
reward,  or  for  a  reasonable  reward,  without  specifying  what 
it  was.'  And  where  the  action  is  for  a  refusal  to  accept  the 
goods  for  carriage,  it  is  only  necessary,  as  we  have  seen,  to 
allege  that  the  plaintiff  was  ready  and  willing  to  pay  such 
a  sum  as  the  carrier  was  lawfully  entitled  to  receive  for  his 
acceptance  and  carriage  of  the  goods,  without  alleging  a  tender. 
"  Such  a  tender,"  said  Parke,  Baron,  in  Pickford  v.  The  Eail- 
way,?  "  we  consider  to  be  altogether  unnecessary  in  the  present 
case ;  the  acts  to  be  done  by  both  parties,  namely,  the  receipt 
of  the  goods  and  the  payment  of  a  reasonable  sum  for  their 
carriage,  being  contemporaneous  acts ;  the  carrier  being  bound 
to  receive  the  goods  on  the  money  being  paid  or  tendered,  and 
the  bailor  to  pay  the' reasonable  amount  demanded,  on  the 
carrier's  taking  charge  of  the  goods.  The  case  of  Eawson  v. 
Johnson '  clearly  shows  that  whenever  a  duty  is  cast  on  a 
party,  in  consequence  of  a  contemporaneous  act  of  payment 
to  be  done  by  another,  it  is  suiflcient  if  the  latter  pay  or  be 
ready  to  pay  the  money  when  the  other  is  ready  to  undertake 
the  duty.  Here  the  acts  to  be  done  by  the  plaintjffs  and  de- 
fendants are  altogether  contemporaneous.  The  money  is  not 
required  to  be  paid  down  by  the  plaintiffs  until  the  carrier  re- 
ceives the  goods  which  he  is  bound  to  carry."  * 

§  758.  The  carrier's  defense  to  the  action. —  The  carrier, 
when  sued  for  the  loss  of  the  goods  or  damage  done  to  them 
while  in  his  custody,  must,  of  course,  when  the  manner  of  his 
defense  is  not  regulated  by  statute,  plead  according  to  the 

'  Hall  V.  Cheney,  36  N.  H.  36 ;  Tay-  *  And  where  the  refusal  to  carry  is 

lor  u  Wells,  2  Saund.  74,  2  Chitty  on  not  on  account  of  the  non-payment 

PI.  100,  B. ;  Dalston  v.  Janson,  1  Ld.  of  freight,  it  has  been  held  unneces- 

Eaynt  58.            '  sary  to  allege  a  tender.    Central,  etc. 

2  8  M.  &  W.  373.  E.  R.  u.  Morris,  68  Tex.  49. 

'1  East,  203. 
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rules  of  the  common  law ;  and  there  is  nothing  in  the  nature 
of  the  action  against  him,  whether  in  case  or  upon  the  con- 
tract, which  requires  in  his  case  any  exception  to  the  rules  of 
pleading  formerly  universal  wherever  the  common  law  pre- 
vailed. The  first  question,  therefore,  when  the  defense  is  to 
be  made  according  to  these  rules,  is  to  determine  whether  the 
action  against  him  is  in  tort  for  breach  of  duty,  or  in  assump- 
sit for  breach  of  his  contract.  If  the  former,  all  that  will  be 
generally  required  will  be  a  plea  of  the  general  issue  of  not 
guilty,  under  which  the  carrier  may  avail  himself  of  almost 
all  matters  of  defense :  and  it  has,  therefore,  been  thought 
that  it  is  seldom  advisable  to  resort  to  a  special  plea.  So 
when  the  action  against  him  is  in  the  form  of  assump»ii 
for  breach  of  his  alleged  contract,  the  general  issue  of  non- 
assumpsit  will  in  general  be  sufficient  to  put  the  burden  of 
proving  the  contract,  as  well  as  its  breach,  upon  the  plaintiif. 
It  can,  therefore,  but  seldom  become  necessary,  in  either  form 
of  action,  to  do  more  than  plead  thus  generally.  This  mode 
of  pleading  has,  however,  it  is  believed,  with  the  distinction 
between  the  forms  of  actions,  been  generally  abolished ;  and 
the  carrier,  when  sued,  wiU,  like  other  defendants,  be  required, 
according  to  the  substituted  rules  of  pleading,  to  answer- 
somewhat  more  minutely  and  specially,  and  set  forth  with 
some  particularity  and  detail  the  ground  upon  which  he  pro- 
poses to  rest  his  defense,  so  that  the  plaintiff  may  be  informed 
of  its  nature.  These  substituted  rules  adopted  by  the  numer- 
ous codes  of  practice,  as  they  are  called,  apply  to  the  carrier 
in  common  with  others,  and  it  would  be  vain  to  attempt  a 
statement  of  any  rule  or  principle  which  could  have  any  gen- 
eral application  or  utility ;  and  aU  that  can  be  said  is  that  the 
forms  and  modes  of  proceeding  prescribed  by  the  local  law 
must  be  followed,  in  order  to  arrive  at  the  issues  of  fact  upon 
which  the  carrier's  liability  may  depend. 

IV.  THE  EVIDENCE. 

§  759.  What  must  le  proved  hy  the  plaintiff. —  In  actions 
against  the  carrier  for  damages  sustained  by  the  owner  of  the 
goods  by  reason  of  the  carrier's  default,  whereby  a  loss  or  an 
injury  has  happened  to  them,  whether  the  action  be  based 


ACTIONS   AGAINST   COMMON   CAEEIEES.  [§  T60. 

upon  the  breach  of  duty  or  upon  the  contract,  it  will  be  nec- 
essary for  the  plaintiff  to  show  a  delivery  of  the  goods  to  him, 
an  undertaking  or  contract  on  his  part,  either  express  or  im- 
plied, to  transport  them  as  alleged,  and  the  failure  to  perform 
the  contract  or  his  duty  according  to  his  undertaking.^ 

§  760.  Plmntiff  must  show  whose  negligence  caused  loss. — 
What  is  necessary  to  constitute  a  delivery  to  the  carrier,  so 
as  to  fix  upon  him  the  obligation  to  carry  the  goods,  and  the 
responsibility  for  their  safe  custody,  has  already  been  shown,^ 
and  nothing  remains  to  be  added  upon  that  subject,  further 
than  that  the  plaintiff,  in  order  to  entitle  himself  to  a  recov- 
ery in  an  action  against  the  carrier,  must  not  leave  it  doubtful 
whether  the  delivery  has  been  made  to  him,  or  whether,  at 
the  time  when  the  default  occurred  from  which  the  injury  re- 
sulted, the  goods  were  in  the  possession  of  the  carrier,  or  of 
some  one  for  whose  acts  in  respect  to  them  he  is  responsible ; 
for  if,  upon  the  proof,  it  be  left  doubtful  in  whose  custody  .the 
goods  rightfully  were  at  the  time  the  loss  occurred,  and  upon 
whom,  therefore,  the  responsibility  should  rest,  there  can  be 
no  recovery.  Asj  for  instance,  in  the  case  of  successive  lines 
of  carriers,  over  aU.  of.  which  the  goods  must  pass  in  order 
to  reach  destination,  it  would  not  be  enough  to  show  that 
the  goods  had  never  reached  such  destination,  and  must  there- 
fore have  been  lost  or  stolen  somewhere  upon  the  route ;  but, 
unless  the  first  carrier  by  express  or  implied  contract  has  as- 
sumed responsibility  for  the  whole  journey,  the  carrier  by 
whose  negligence  or  omission  of  duty  the  loss  has  occurred 
must  be  singled  out,  and  the  responsibility  must  be  fixed  upon 
him  by  the  proof.'  ISTor,  in  such  a  case,  could  the  difiiculty 
in  fixing  the  responsibility  where  it  properly  belonged  be 
obviated  by  suing  all  the  carriers  jointly,  over  whose  lines  it 
was  necessary  for  the  goods  to  pass.    For  unless  it  could  be 

'  Where,  however,  the  carrier,  in  Hot  Springs  Eaib-oad  v.  Hudgins,  42 
ita  plea,  conflnes  itself  to  a  general  Ark.  485. 
denial  that  it  ever  received  the  goods,  ^  Ante,  ch.  IV. 
and  the  plaintiff  proves  a  delivery,  3  Midland  Kail  way  v.  Bromley,  17 
it  has  been  held  that  the  sole  issue  is  Com.  B.  372 ;  s.  c.  33  Eng.  L.  &  Eq. 
whether  or  not  there  was  a  delivery  235 ;  Gilbart  v.  Dale,  5  Ad.  &  El.  543 ; 
to  the  carrier,  and  non-delivery  to  Anchor  Line  v.  Dater,  68  IlL  369 ; 
the  consignee  need  not  be  proved.    Boston,  etc.  Railroad  v.  Ordway,  140 

Mass.  510. 
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shown  with  which  of  them  the  fault  lay,  none  of  them  could 
be  held  liable  witliout  proof  of  a  partnership,  or  of  some 
such  association  as  would  make  them  jointly  and  severally 
liable  for  each  others'  defaults.  And  the  inconvenience  to- 
the  owner  of  the  goods,  resulting  from  this  rule,  is,  as  we 
haVe  seen,^  the  principal  argument  in  favor  of  what  is  known 
as  the  doctrine  of  Muschamp's  case,  and  shows  the  impor- 
tance to  the  shipper  of  a  through  contract  with  the  first  car- 
rier upon  the  route,  where  that  rule  does  not  prevail.^ 

§  7^61.  Presvrniption  that  each  of  several  connecting  carriers 
received  goods  in  same  condition  as  when  delivered  to  first  car- 
rier —  Burden  of  proof  to  show  contrary. —  But  a  connecting 
carrier,  who  has  completed  the  transportation  and  delivered 
the  goods  to  the  consignee  in  a  damaged  condition  or  deficient 
in  quantity,  will  be  held  liable  in  an  action  for  the  damage  or 
deficiency,  without  proof  that  it  was  occasioned  by  his  fault,, 
unless  he  can  show  that  he  received  them  in  the  condition  in 
which  he  has  delivered  them.'  The  condition  and  quantity  of 
the  goods  when  they  were  delivered  to  the  first  of  the  con- 
necting carriers,  being  shown,  the  jury  has  the  right  to  infer- 
that  they  continued  in  that  condition  down  to  the  time  of  their 
delivery  to  the  carrier  completing  the  transportation  and 
making  the  delivery  to  the  consignee,  and  that  the  injury  or 
loss  occurred  while  they  were  in  his  possession.*  And  it  has 
been  held  that  the  presumption  which  applies  to  the  last  of  a 

1  Ante,  ch.  V.  was  competent  to  disprove  the  case 

2  Chicago,  etc.  R  R   n  Northern    so  made." 

line  Pacliet  Co.,  70  III.  217 ;  Anchor  *  Laughlin  v.  The  Railway,  28  Wis. 

Line  v.  Dater,  supra.  204 ;  Dixon  v.  The  Railroad,  74  N.  C. 

'  Evidence  to  exonerate  the  carrier  538 ;  Smith  v.  The  Railroad,  43  Bai-b. 

is  admissible.     Thus  in  Burwell  v.  225;   Brintnall  v.  The  Railroad,  33 

Railroad  Co.,  94  N.  C,  at  page  455,  it  Vt  665 ;  Schriver  v.  The  Railroad,  24 

is  said:  "It  seems  to  us  too  plain  to  Minn.  506;   Mobile,  eta  Railroad  v. 

admit  of  serious  question  that  the  de-  Tupelo,  etc.  Co.,  —  Miss.  — ,  7  South, 

f endamt  had  the  right  to  offer  any  Rep.  279 ;  Savannali,  eta  Railway  «. 

competent    evidence    on   the    trial  Harris,  —  Fla.  — ,  7  South.  Rep.  544. 

going  to  show  that  the  property  in  And  when  it  appears  that  the  goods 

question  was  not  damaged  while  on  were    damaged    subsequent   to  the 

its  line  of  road  and  in  its  care  and  shipment,  and  the  evidence  fails  to 

custody.    The  receipt  and  manifest  show  upon  what  line  of  a  series  of 

were   evidence   going    to   prove    a  connecting  carriei-s  they  were  dain- 

prima  facie  case  of  liability  against  aged,  the  presumption    is  that  the 

it,  but  they  were  not  conclusive.    It  damage  was  caused  by  the  fault  of 
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line  of  connecting  carrier,  that  the  goods  were  delivered  to  it 
in  the  same  condition  as  they  were  delivered  to  the  first  car- 
rier, applies  also  to  any  intermediate  carrier.'  And  in  siich 
cases  the  receiving  carrier  will  be  regarded  as  the  agent  of  the 
succeeding  connecting  carriers  for  the  purpose  of  accepting 
the  goods  for  transportation  over  the  connecting  lines,  and  the 
receipt  or  bill  of  lading  given  by  such  receiving  carrier  will  be 
competent  evidence  in  an  action  against  any  of  the  succeeding 
carriers  into  Avhose  possession  the  goods  may  have  come,  to 
show  the  delivery  for  transportation,  the  condition  of  the 
goods  at  the  time  of  such  delivery,  and  the  terms  of  the  ship- 
ment.- 

§  Y62.  Contract  with  carrier  may  he  either  express  or  inv- 
plied. —  The  contract  Vith  the  carrier  may  be  express  or  im- 
plied. If  it  be  express,  it  should  be  proven,  whether  the 
action  be  in  tort  or  assumpsit;  and  if  it  should  appear  to  be- 
a  different  contract  or  undertaking  from  that  alleged  by  th© 
plaintiff,  the  variance  will  be  equally  fatal  in  both  actions,  and 
without  an  amendment  by  the  plaintiff  of  his  declaration,  so 
as  to  make  its  description  of  the  undertaking  correspond  with 
that  shown  by  the  proof,  he  would  necessarily  fail  in  his  ac- 
tion, because  it  would  appear  that  the  undertaking  of  the  car- 
rier, and  the  duty  which  sprang  from  it,  were  essentially 
different  from  those  alleged  by  the  plaintiff  as  the  basis  of  his 
action.'  And  from  this  necessity  for  the  proof  of  an  under- 
taking, either  express  or  implied,  although  the  action  may  be 
in  form  ex  delicto,  it  is  sometimes  designated  as  an  action  ex 
delicto  quasi  ex  contractu.* 

the  last  carrier.    Texas,  etc.  Railway  —  Fla.  — ,  7  South.  Rep.  544 ;  Eail- 

V.  Adams,  —  TeK.  — ,  14  S.  W.  Eep.  way  v.  Culver,  75  Ala.  587. 

666.    But  when  there  is  no  evidence  ^  Southern  Express  Co.  v.  Hess,  53 

to  show  that  the  goods  were  deliv-  Ala.  19. 

ered  to  the  carrier  or  some  connect-  '  A  variance,  however,  between  the 

ing  line.  In  good  condition,  it  is  pre-  proof  a!nd  the  allegation  in  the  decla- 

sumed  that  they  were  delivered  to  rationastoquamtity,  especially  if  it  be 

the  consignee  in  the  same  condition  stated  under  a  videlicet,  will  be  im- 

in  which  they  were  received  by  the  material    Deming  v.  The  Railroad, 

carrier  for  shipment    Missouri,  etc.  46  N.  H.  455. 

Railway  v.  Breeding,  —  Tex.  — ,  16  *  Allen   v.  SewaJl,  3  Wend.   327 ; 

S.  W.  Eep.  184.  Orange  Bank  v.  Brown,  3  id.  158 ; 

'Savannah,  etc.  Eailway  v.  Harris,  Boson  v.  Sandford,  3  Shower,  478. 
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§  763.  Uxpress  contract  not  necessary  —  Deli/very  and  ac- 
ceptance enough.— It  is  hot  necessary,  however,  that  there 
should  be  an  express  contract  with  the  '  common  carrier. 
Proof  of  the  delivery  of  the  goods  to  him,  with  directions  as 
to  their  carriage,  and  of  his  acceptance  of  them,  would  give 
rise  to  an  undertaking  on  his  part  to  carry  them  according  to 
such  directions.  The  duties  and  liabilities  of  the  common 
carrier  are  fixed  by  law,  and  as  soon  as  he  accepts  goods  for 
carriage,  an  implied  undertaking  at  once  attaches  to  such  ac- 
ceptance to  carry  the  goods  safely  and  according  to  the  direc- 
tions of  the  bailor;  and  a  corresponding  obligation  at  the 
time  arises  on  the  part  of  such  bailor  to  pay  a  reasonable  com- 
pensation for  the  service.'  The  law,  however,  will  imply  the 
contract  only  from  the  fact  that  the  delivery  has  beenniade 
to  one  who  is  a  common  carrier,''  and  no  such  implication  wiU 
be  made  so  as  to  fix  a  liability  upon  one  who  is  a  mere  private 
carrier.  As  to  him,  an  express  contract  must  be  shown.'  The 
question,  therefore,  whether  the  carrier  upon  whom  it  is 
sought  to  impose  a  liability  for  the  loss  of  the  goods  is  a  com- 
mon carrier,  wiU  sometimes  become  of  importance  in  the 
absence  of  an  express  contract,  as  one  of  evidence,  and  inde- 
pendently of  the  difference  in  the  degree  of  liability  which 
the  law  imposes. 

§  764. ,  Plaintiff  must  produce  some  evidence  of  loss. —  Al 
though  the  claim  of  the  plaintiff  in  an  action  for  the  loss  of 
the  goods  may  rest  upon  negligence  or  nonfeasance  and  not 
upon  a  positive  misfeasance,  and  would,  therefore,  seem  to  re- 
quire proof  of  a  negative  character,  the  burden  of  showing 
the  loss  is  unquestionably  upon  him,  and  he  must  give  some 
proof  of  the  allegation  of  the  loss,  notwithstanding  its  nega- 
tive character ;  and  if  it  be  out  of  his  power  to  show  positively 
the  loss  of  the  goods,  he  must  at  least  prove  such  circum- 
stances as  would  create  the  inference  against  the  defendant 
that  they  had  been  lost ;  as,  for  instance,  that  they  had  been 

i-4?ife,  §448.  8  Orange  Bank  v.  Brown;  supra; 

2  It  should  be  averred  in  the  deola-    The  Michigan,  etc  R  E.  v.  McDon- 
ration  that  the  defendant  is  a  com-    ough,  SI  Mich.  165 ;  3  GreenL  on  Ev. 
mon  carrier.    Marsliall  v.  The  Rail-    §  310. 
■way,  11  Com.  B.  655 ;  Pozzi  v.  Ship- 
ton,  8  Ad.  &  El.  963. 
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bailed  to  the  carrier  a  sufficient  length  of  time  to  be  trans- 
ported to  their  destination,  and  had  not  been  there  received 
or  delivered  to  the  person  entitled  to  them  to  whom  they 
were  consigbed.'  That  the  goods  were  delivered  to  the  com- 
mon carrier  or  his  agent,  and  that  they  have  failed,  after  suf- 
ficient time  for  their  carriage,  to  arrive  at  the  destination  for 
which  they  were  intended,  and  to  which,  by  his  undertaking, 
he  was  to  carry  them,  and  have  never  been  delivered  by  him 
to  his  employer  or  to  the  consignee,  is  jpt^ima  faoie  evidence 
of  ^such  negligence  or  misconduct  on  the  part  of  the  carrier  as 
will  subject  him  to  liability  for  their  loss,  without  evidence  on 
his  part  excusing  the  delay  or  showing  that  the  goods  have 
been  lost  by  some  of  the  causes  for  which  he  will  be  excused 
by  the  law  or  by  the  terms  of  his  contract.^ 

§  Y65.  Wliat  the  carrier  may  show.—  In  his  defense  the  car- 
rier may  show  that  the  loss  or  ^injury  was  occasioned  by  the 
act  of  God,  the  public  enemy,  or  the  public  authority,  or  by 
fraud  or  fault  of  the  owner  of  the  goods,  or  that  it  resulted 
from  an  inherent  defect  or  infirmity  in  the  goods  themselves 
which  has  caused  their  decay  or  destruction ; '  or  he  may  show 
that  by  his  contract  with  the  shipper  he  was  not  to  be  held 
liable  for  loss  or  damage  to  the  goods  from  certain  causes  or 
accidents,  and  that  the  loss  or  damage  in  the  particular  in- 
stance happened  from  one  of  the  causes  for  which,  by  his  con- 
tract, it  was  expressly  agreed  that  he  was  not  to  be  responsible ; 
as,  for  instance,  that  his  contract  was  that  he  was  not  to  be 
held  responsible  for  losses  from  fire  or  from  the  dangers  of 
navigation.  In  such  cases  he  may  show  in  defense  to  the 
claim  of  the  plaintiff  that  the  goods  were  burned,  or  were  de- 
stroyed or  injured  by  an  accident  attributable  to  what '  are 
known  as  the  dangers  of  navigation.    But  in  all  such  cases  the 

'  Tucker  u  Cracklin,  2  Stark.  385;  road,  66  Me.  339;  The  Live  Yank^ee, 

Griffiths  V.  Lee,  1  Car.  &  P.  110 ;  Deady,  430 ;  Hunt  v.  The  Cleveland, 

Woodbury  v.  Print,  14  III  379 ;  2  6  McLean,  76 ;  MoManus  v.  The  RaU- 

Gtreenl.  on  Ev.  §  313.  way,  4  H.  &  N.  337 ;  2  Greenl.  on  Ev. 

2  Adams  Ex.  Co.  v.  Hayneg,  43  lU.  219 ;  Story  on  Bail.  §  539 ;  Montgom- 

89;  Adams  Ex.  Co.  v.  Stettaners,  61  eiy,  etc  B  R  «.  Moore,  51  Ala.  394. 

id.  184;  American  Ex.  Co.  v.  Sands,  See,  also,  Chicago,  etc.  R'y  v.  Diokin- 

55  Penn.  St.  140;  Davidson  iJ.  Graham,  son,  74  la  349;  Cooper  v.  Railway, 

3  Ohio  St  131 ;  Whitesides  v.  RusseU,  —  Ala.  — ,  9  South.  Rep.  159. 

8  Watts  ds  S.  44 ;  LitUe  v.  The  Rail-  3  Ante,  ch.  VL 
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burden  is,  of  course,  upon  the  carrier,  to  establish  the  fact 
which  will  bring  his  case  within  the  exception  to  the  rule  of 
liability  which  would  otherwise  apply.^ 

§  766.  Rule  that  lurden  of^oofis  upon  carrier  to  show  no 
negligence. —  But  where  he  relies  upon  the  fact  that  the  loss  has 
been  caused  by  one  of  these  excepted  causes,  will  he  be  re- 
quired to  go  further  than  the  mere  proof  of  that  fact,,  and 
show  that  there  was  no  negligence  or  want  of  due  care  on  his 
part  but  for  which  the  goods  would  not  have  been  exposed 
to  the  danger?  Upon  this  question  the  authorities  are  in  con- 
flict. Upon  the  one  hand,  it  is  said  that  when  the  carrier  al- 
leges and  relies  upon  an  exception  to  his  liabihty  by  the 
ordinary  rule  of  presumption  against  him,  he  must  bring  him- 
self fully  within  such  exception,  not  merely  by  showing  that 
the  goods  were  lost  from  a  cause  for  which,  either  by  the  law 
or  by  the  terms  of  his  contract,. he  cannot  be  held  responsible, 
but  by  going  further  and  showing  that  he  exercised  at  least 
ordinary  skill  and  care  to  avoid  or  escape  from  the  calamity ; 
and  that  it  must  appear  that,  notwithstanding  such  care  and 
skill,  it  was  unavoidable.  In  other  words,  it  is  said  that  the 
burden  is  upon  the  carrier,  not  merely  to  show  that  the  goods 
perished  or  were  damaged  by  the  excepted  accident  or  peril, 
but  that  he  was  free  from  any  negligence  contributory  to  it,  and 
could  not  by  the  use  of  care  and  diligence  have  prevented  it  or 
its  consequences,  the  very  fact  of  the  loss  of  the  goods  being 
prima  facie  evidence  of  negligence,  the  burden  of  rebutting 
which  is  cast  upon  the  carrier.  This  is  the  rule  in  Alabama,^ 
Georgia,'  Mississippi,*  Ohio,' South  Carolina,^  Texas,' and  West 

1  Ante,  %  359a.  ville,  etc.  Eaih-oad  v.  Oden,  80  id.  3a 

2  Steele  v.  Townsend,  37  Ala.  347 ;    See  Western  EaUway  v.  Harwell,  — 
Mobile,  etc.  Railroad  v.  Jarboe,  41  id.     Ala>  — ,  8  South.  Kep,  649. 

644 ;  South,  etc.  Railway  v.  Henlein,  a  Berry  v.  Cooper,  28  Ga,  543. 

53  id.  606 ;    Grey's    Ex'r  v.  Mobile  *  Chicago,  etc.  Raili-oad  v.  Moss,  60 

Trade  Co.,  55  id.  387 ;  Alabama,  etc.  Miss.  1003 ;  Chicago,  etc.  Raiboad  v. 

Raih-oad  v.  Little,  71  id.  611 ;  Louis-  Abels,  id.  1017.    In  the  former  case 

«  Graham  v.  Davis,  4  Ohio  St.  362 ;  Baker  v.  Brinson,  9  id.  201 ;  Slater  r. 

TJnion  Express  Co.  v.  Graham,  36  id.  The  Railway,  39  S.  C.  96. 
595;   United  States  Express  Co.   «.        '  Ryan  v.  The  Railway,  65  Tex.  13 ; 

Backman,  38  id.  144 ;  Gaines  v.  Union  Missouri,  etc.  Railway  v.  China  Mfg. 

Transportation  Co.,  38  id.  418.  Co.,  —  Tex.  — ,  14  S.  W.  Rep.  785. 

6  Swindler  v.  Hilliard,  3  Rich.  386; 
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Virginia,'  and  certainly  seems  to  be  the  better  rule  and  in  ac- 
cord with  reason  and  public  policy.  It  seems,  also,  to  have 
been  approved  in  Minnesota  ^  and  ISTebraska.' 


the  court  ably  discusses  the  general 
question  as  to  the  biirden  of  proof  as 
follows : 

"Where  goods  are  received  for 
transportation  by  a  common  carrier, 
under  a  special  contract  by  which 
his  common-law  liability  as  insurer 
IS  limited,  it  is  held  by  a  number  of 
courts  (in  fact  by  a  majority  of 
them)  that  the  carrier,  having 
proved  the  loss  to  have  occurred  by 
reason  of  the  excepted  cause,  it  then 
devolved  upon  the  shipper  to  estab- 
lish the  negUgenoe  of  the  carrier, 
failing  in  which  he  cannot  recover. 
Such  is  the  rule  in  the  courts  of  the 
United  States,  of  Pennsylvania,  of 
New  York,  of  Louisiana,  Missouri, 
and  probably  of  other  states.  Clark 
V.  Barnwell,  12  How.  379 ;  Transpor- 
tation Co.  V.  Downer,  11  Wall  139 ; 
Patterson  v.  Clyde,  67  Pa.  St  500; 
'Colton  V.  Railroad,  id.  311 ;  Lamb  v. 
EaiWoad,  46  N.  Y.  271 ;  Cochran  v. 
Dinsmore,  49  N.  Y.  349;  Steers  v. 
Steamship  Co.,  57  N.  Y.  1 ;  Bead  v. 
Railroad  Co.,  60  Mo.  199 ;  N.  O.  Ins. 
•Co.  V.  Railroad  Co.,  20  La.  Aim.  303, 
24  La.  Ann.  100. 

"On  the  other  hand  it  is  said  by 
Mr.  Greenleaf,  and  it  is  held  in  a 
number  of  states,  that  imder  such 
contracts  the  burden  is  upon  the  car- 
rier to  show  not  only  the  loss  by  the 
excepted  cause,  but  also  that  he  him- 
self was  free  from  fault.  3  Greenl. 
on  Ev.,  sec.  219 ;  Swindler  v.  Hilliard, 
3  Rich.  286;  Baker  v.  Brinson,  id. 
301 ;  Graham  v.  Davis,  4  Ohio  St.  363 ; 


United  States  Express  Co.  v.  Back- 
man,  28  Ohio  St  144;  Berry  v. 
Cooper,  28  Ga.  543 ;  Steele  v.  Town- 
send,  37  Ala.  347 ;  Grey  v.  Mobile  Co., 
55  Ala.  387;  Brown  v.  Adams  Ex- 
press Co.,  15  Wi  Va.  813. 

"And  such  would  seem  to  be  the 
rule  in  Connecticut  and  Illinois. 
Starper  Bros.  v.  Railroad  Co.,  37 
Conn.  272 ;  Dunspeth  v.  Wade,  3  HI. 
385.  The  doctrine  that  the  burden 
of  proof  under  such  circumstances  is 
upon  the  plaintiff  to  establish  negli- 
gence first  found  expression  in  the 
courts  of  the  United  States  in  the 
case  of  Clark  v.  Barnwell,  which 
was  decided  by  a  divided  court  The 
rule  there,  announced  has,  however, 
been  uniformly  adhered  to  by  the 
courts  of  the  United  States  and  has 
been  adopted  by  those  of  many  of 
the  states. 

"  When  first  announced  it  was  ap- 
parently based  upon  the  proposition 
that  by  the  contract  the  carrier  ceased 
to  be  a  common  carrier  and  became 
a  simple  bailee  for  hire.  In  Lamb  v. 
RaUroad  Co.,  46  N.  Y.  371,  Grover,  J., 
in  delivering  the  opinion  of  the  ma- 
jority of  the  court  said :  '  The  defend- 
ant was  exonerated  from  all  liability 
as  carrier  for  a  loss  by  the  destruc- 
tion of  the  cotton  by  fire.  Relieved 
of  this  responsibility  it  was  liable 
only,  in  case  it  was  destroyed,  as 
bailee  for  hire.'  In  York  Co.  v.  Cen- 
tral BaUi-oad,  3  WalL  107,  Mr.  Justice 
Field  said:  'By  the  special  agree- 
ment the  carrier  became,  in  reference 


1  Brown   v.  Adams   Exp.   Co.,   15  3  Chicago,  etc  Railway  u  Manning, 

W.  "Va.  818.  23  Neb.  553.    See,  also,  3  GreenL  on 

2Shriver  v.  The  Railroad,  34  Minn.  Ev.  §  219. 
•506. 
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§  767.  Rule  that  lurden  of  proof  as  to  negligence  is  upon  the 
shipper. —  On  the  other  hand  it  is  said  that  when  the  carrier 
has  shown  that  loss  was  occasioned  by  any  of  the  causes,  against 
liability  for  the  consequences  of  which  he  is  protected  by  law 


to  the  particular  transaction,  an  ordi- 
nary bailee  and  private  carrier  for 
hire.' 

"  But  an  ordinary  bailee  or  private 
carrier  may  by  special  contract  reg- 
ulate the  degree  of  diligence  which 
shall  be  required  of  him.  The  next 
step,  therefore,  taken  by  common 
carriers  was  in  the  direction  of  con- 
tracting against  their  negligence  or 
misfeasance  as  a  private,  carrier 
might  do.  That  they  might  do  this 
necessarily  and  logically  followed 
from  the  principles  announced.  But 
the  courts  took  alarm  when  they 
contemplated  the  results,  and  denied 
that  a  common  carrier  could  by  con- 
tract exempt  himself  from  losses  oc- 
curring from  his  own  negligence. 
To  do  this  it  was  necessary  to  decide 
that  by  such  contract  a  common  car- 
rier could  not  divest  himself  of  his 
character  as  such  and  become  an  or- 
dinary bailee  or  private  carrier  for 
hira  In  Eailroad  Company  v.  Look- 
wood  the  point  was  presented,  and 
the  court,  in  deciding  the  case,  said : 
'It  is  argued  that  a  common  car- 
rier, by  entering  into  a  special  con- 
tract with  a  party  for  carrying  his 
goods  or  person  on  modified  terms, 
drops  his  character  and  becomes  an 
ordinary  bailee  for  hire,  and  there- 
fore may  make  any  contract  he 
pleases.  That  is,  he  may  make  any 
contract  whatever  because  he  is 
bailee,  and  he  is  an  ordinary  bailee 
because  he  has  made  the  contract. 
We  are  unable  to  see  the  soundness 
of  this  reasoning.  It  seems  to  us 
more  accurate  to  say  that  common 
carriers  are  such  by  reason  of  their 
occupation,  not  by  virtue  of  the  re- 


sponsibilities under  which  they  rest 
.  .  .  The  theory  occasionally  an- 
nounced that  a  special  contract  aa  to 
the  terms  and  responsibilities  of  a 
common  carrier  changes  the  nature 
of  the  employment  is  calculated  to 
mislead.  The  responsibilities  of  a 
common  carrier  may  be  reduced  to 
those  of  any  ordinary  bailee  for  hire, 
whilst  the  nature  of  his  business  ren- 
ders him  a  common  carrier  stilL'  In 
support  of  this  principle  the  court  re- 
lies on  the  case  of  Davis  v.  Grraham, 
2  Ohio  St ;  Graham  v.  Davis  &  Co., 
4  Ohio  St ;  Swindler  v.  Hffliard,  3 
Rich. ;  Baker  v.  Brinson,  9  Rich.,  and 
Steele  v.  Townsend,  37  Ala.,  herein- 
before cited,  in  each  of  which  cases 
it  was  distinctly  decided  that  a  com- 
mon carrier  did  not  by  reason  of  a 
special  contract  lose  his  character  as 
such,  and  because  he  did  not  Ihat 
the  biirden  remained  on  him  of 
showing,  in  case  of  loss,  not  only 
that  the  loss  occurred  by  reason  of 
the  excepted  cause,  but  also  that  it 
happened  without  any  fault  on  his 
part  As  was  said  in  these  cases,  the 
law  which  forbids  a  common  carrier 
to  contract  for  immunity  against  loss 
arising  from  his  own  negligence, 
practically  inserts,  as  if  written  in 
the  contract  after  each  stipulation 
for  exemption,  the  words :  '  Provided 
such  loss  occurs  without  anynegU- 
gence  of  the  carrier  or  his  agents.' 
Any  loss,  therefore,  which  occurs  in 
any  other  manner  than  by  the  ex- 
cepted cause,  and  without  the  fault 
of  the  carrier,  is  not  within  the 
terms  of  the  contract  It  is  a  fa- 
miliar rule,  both  of  pleading  and 
evidence,  that  a  half  defense  is  no 
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or  by  his  contract,  it  will  not  be  presumed  that  his  negligence 
in  any  degree  contributed  to  the  loss,  but  that,  on  the  con- 
trary, negligence  being  in  itself  a  positive  wrong,  the  presump- 
tion, in  the  absence  of  proof  to  establish  it,  will  be  that  the 
carrier  has  done  his  duty,  and  that  consequently,  when  it  has 
been  shown  that  the  loss  resulted  from  any  of  such  causes, 


defense,  and  this,  it  would  seem, 
would  cast  upon  the  common  car- 
rier the  necessity  to  plead,  and  to 
sustain  hy  proof  all  the  facts  neces- 
sary to  his  exoneration.  If,  on  the 
eontraiy,  the  rule  announced  by  the 
supreme  court  of  the  United  States 
is  to  govern,  and  if,  as  was  said  in 
Railroad  Company  v.  Lookwood,  the 
common  carrier  does  not  by  reason 
of  the  special  contract  become  a 
mere  bailee  or  private  carrier,  as 
it  was  said  in  York  v.  Railroad  Com- 
pany that  he  did,  then  the  question 
arises,  what  degree  of  negligence  is 
the  shipper  required  to  show?  If 
the  'responsibihty'  of  the  carrier  is 
only  that  of  a  bailee  or  private  car- 
rier for  hire,  it  would,  it  seems,  be 
necessary  for  the  shipper  to  show, 
such  negligence  or  want  of  care  as 
would  render  liable  a  bailee  or  pri- 
vate carrier  for  hire ;  while,  on  the 
other  hand,  if  the  '  nature  of  his  em- 
ployment '  (that  of  a  common  car- 
rier) is  the  test  of  diligence  and  care 
required  of  him,  then  it  would  seem 
that  the  plaintiff  should  recover  upon 
proof  of  an  absence  of  that  care  and 
diligence  which  is  required  of  a  com- 
mon carrier.  In  escaping  from  one 
difficulty  we  would  thus  encounter 
another  equally  perplexing.  To  us 
it  also  seems  that  public  policy  for^ 
bids  a  further  relaxation  of  the  prin- 
ciples of  the  common  law  governing 
common  carriers.  It  is  no  uncom- 
mon thing  in  this  age  to  see  under 
one  management  a  line  of  railroads 
extending  from  the  lakes  of  the 
north  to  the  Gulf  of  Mexico,  or  from 


the  Atlantic  to  the  Pacific  ocean. 
To  hold  that  a  shipper  in  New  York 
or  Chicago  shall  be  required  to  es- 
tablish the  negUgence  of  the  carrier 
by  proof  of  the  circumstances  of  a 
lire  in  California  or  New  Orleans 
would,  in  a  great  number  of  cases, 
result  in  a  verdict  for  the  carrier, 
even  though  there  was  in  fact  negU- 
gence. In  a  large  majority  of  cases 
the  facts  rest  exclusively  in  the 
knowledge  of  the  employees,  whose 
names  and  places  of  residence  are 
unknown  to  the  shipper.  In  many 
cases  the  witnesses  are  the  em- 
ployees whose  negligence  has  caused 
the  loss,  and  if  knovsm  to  the  ship- 
per, it  may  be  dangerous  for  him  to 
rest  his  case  upon  their  testimony, 
since  the  natural  impulses  of  man- 
kind would  sway  them  in  narratinig 
the  circumstances  to  palliate  their 
fault  by  stating  the  occurrence  in 
the  most  favorable  light  to  them- 
selves. All  the  authorities  hold  that 
it  devolves  upon  the  carrier  to  show 
the  loss  to  have  occurred  by  the  ex- 
cepted cause.  In  doing  this  it  wUl 
add  but  little  to  his  burden  to  show 
all  the  attending  circumstances,  and 
that  the  burden  rests  upon  him  to 
do  so  and  disprove  his  own  negli- 
gence, we  think,-  arises  from  the 
terms  of  the  contract,  from  the 
character  of  his  occupation,  and 
from  that  rule  governing  the  pro- 
duction of  evidence  whicn  requires 
the  facts  to  be  proved  by  that  party 
in  whose  knowledge  they  particu- 
larly he." 
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under  circumstances  which  do  not  show  negligence,  the  bur- 
den of  proving  such  negligence  devolves  upon  the  plaintiff.^ 
And  this  view  of  the  question  prevails  in  the  Englishj^  Arkan- 
sas,' Kansas,*  Louisiana,'  Missouri,*  New  York,'  HJTorth  Caro- 


1  See  ante,  §  259a. 

2  Ohrloff  V.  BriscoU,  L.  R.  1  P.  C. 
App.  231;  Muddle  v.  Stride,  9  Car. 
&  P.  380. 

3  Little  Rock,  etc.  Railroad  v.  Cor- 
coran, 40  Ark.  375 ;  Little  Rock,  etc. 
Railway  v.  Harper,  44  id.  308.    - 

4  Kallman  v.  United  States  Express 
Co.,  3  Kan.  205 ;  The  Emily  v.  Carney, 
5  id.  645;  Kansas,  etc.  Railway  v. 
Reynolds,  8  id.  623. 

spiice  V.  Uriel,  10  La.  Ann.  413; 
New  Orleans,  etc.  Lis.  Co.  v.  Railroad, 
20  id.  802 ;  Kirk  v.  Folsom,  23  id.  584 ; 
Kelham  v.  The  Kensington,  24  id.  100. 

6  Read  v.  The  Railroad,  60  Mo.  199; 
Wolf  V.  The  American  Ex.  Co.,  43  id. 
421;  Davis  v.  The  Railway,  89  Mo. 
840 ;  Heil  v.  The  Railway,  16  Mo.  App. 
363 ;  McBeath  v.  The  Railway,  20  Mo. 
App.  445;  Witting  v.  The  Railroad, 
28  Mo.  App.  103 ;  s.  c.  101  Mo.  631. 

In  Witting  v.  The  Railway,  the 
court.  Black,  J.,  in  giving  what  he 
conceives  to  he  the  true  reason  for 
sustaining  this  rule,  says :  "  The  au- 
thorities cited  are  not  all  agreed  as  to 
the  ground  upon  which  the  rule 
stands.  The  true  reason,  it  seems  to 
us,  is  that  negligence  is  a  positive 
wi-ong,  and  wiU  not  be  presumed, 
though  it  may  be  inferred  from  cir- 
cumstances. When  the  carrier  brings 
himself  within  the  exception,  he  need 
go  no  further  to  relieve  himself  from 
his  liability  as  insurer.  The  party 
who  founds  his  cause  of  action  upon 
negligence  must  be  prepared  to  es- 
tablish the  assertion  by  proof.  If  the 
cause  of  action  stands  on  negligence 
of  the  carrier,  and  not  on  the  com- 
mon-law Uability  of  the  carrier  as 
an  insurer,  the  burden  of  proof  is 


upcxn  the  plaintiff,  from  the  begin- 
ning to  the  end  of  the  casa  We  do 
not  see  that  there  is  anything  so  un- 
reasonable in  the  rule  as  some  courts 
seem  to  think,  when  it  is  remembered 
that  by  the  common  law  the  com- 
mon carrier  is  regarded  as  an  insurer 
of  the  safety  of  the  goods  against  aU 
losses,  except  such  as  are  caused  by 
the  act  of  God  or  the  public  enemy. 
He  may  contract  against  this  liabil- 
ity as  an  insurer,  but  he  cannot  con- 
tract against  his  negligence  or  that 
of  his  servants.  Though  the  goods 
may  be  carried  under  a  special  con- 
tract relieving  him  from  the  liability 
of  an  insurer,  still  he  is  none  the  less 
a  common  carrier ;  and  the  question 
of  neghgence  is  to  be  determined  in 
the  light  of  the  fact  that  he  is  a  com- 
mon carrier,  and  of  the  duties  which 
he  has  assumed  to  perform.  He  is 
bound  to  use  due  care  in  the  trans- 
portation of  goods,  regardless  of  any 
common-law  liability  as  an  insurer." 
But  in  this  case  the  court  permitted 
the  case  to  go  to  the  jury  upon  very 
.slight  evidence  of  negligenca 

The  earlier  Missouri  cases,  how- 
ever, did  not  sustain  this  rula  See 
Hill  V.  Sturgeon,  28  Mo.  323 ;  Drew  v. 
Red  Line  Transit  Co.,  3  Mo.  App. 
495. 

7  Lamb  v.  The  Railroad,  46  N.  Y. 
271.  But  see  the  dissenting  opinion 
of  Peckham,  J.,  in  this  case ;  Cochran 
v.  Dinsmpre,  49  id.  249 ;  Steers  v.  The 
Steamship  Ca,  57  id.  1 ;  Westcott  v. 
Fargo,  61  id.  542;  Whitworth  v.  The 
RaUway,  45  N.  Y.  Super.  602;  Sutrc 
u  Fargo,  41  N.  Y.  Super.  231.  But 
see  Beardslee  v.  Richardson,  11  Wend, 
25. 
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Una,'  Pennsylvania,^  Rhode  Island,'  Tennessee*  and  the  United 
States '  courts,  and  seems  to  be  supported  by  a  preponderance 
of  authority.  It  is  also,  probably,  the  rule  in  Iowa*  and  Maine.' 
§  768.  Importance  of  question. —  This  question  sometimes 
becomes  of  the  utmost  importance  in  actions  against  the  car- 
rier ;  for  when  the  proof  has  left  it  in  doubt  whether  his  neg- 
ligence has  occasioned  or  contributed  towards  bringing  about 
the  loss,  the  verdict  must  depend  upon  the  answer  to  the  in- 
quirj'^,  upon  whom  rests  the  burden  of  the  proof.  If  upon 
the  plaintiff,  he  cannot  recover  if  his  proof  leave  the  question 
really  in  doubt.  But  if  upon  the  defendant,  upon  the  ground 
that  the  presumption  of  negligence  is  against  him,  that  pre- 
sumption must  prevail  unless  he  succeed  in  showing  that  there 
was  not  negligence ;  and  where  the  question  upon  the  proof  is 


1  Smith  V.  The  Railroad,  64  N.  C. 
235. 

2Goldey  v.  The  Railroad,  30  Penn. 
St  343 ;  Famham  v.  The  Railroad,  55 
id  53;  Patterson  v.  Clyde,  67  id.  500 ; 
Colton  V.  The  Railroad,  67  id.  311. 
But  see  Whitesides  v.  Russell,  8  Watts 
&  S.  44 ;  Hays  v.  Kennedy,  41  Penn. 
St  378.  And  it  has  been  held  that 
when  the  carrier  refuses  to  give  the 
shipper  any  explanation  as  to  the 
manner  in  which  his  goods  have 
been  damaged,  even  vehen  the  dam- 
age arises  from  one  of  the  excepted 
causes,  a  presumption  of  negligence 
arises  against  the  canier  which  it 
must  rebut.  In  this  case  the  shipper 
simply  proved  the  loss  and  the  car- 
rier's refusal  to  account  for  it,  with- 
out himself  attempting  to  show  how 
it  occurred.  Previous  to  the  trial 
tile  carrier  had  repeatedly  refused  to 
give  the  shipper  any  information  as 
to  the  loss ;  but  at  the  trial  it  proved 
that  the  train  containing  the  shipper's 
goods  had  taken  fire  through  some 
unknown  cause,  and  that  the  damage 
occurred  in  spite  of  the  utmost  efforts 
of  the  train  hands  to  extinguish  the 
flames.  The  carrier  was  exempted 
from   any  liability  on    account   of 


fire.  The  court  held  that  under  these 
facts  the  burden  of  proof  was  upon 
the  carrier  to  repel  the  presumption 
of  its  negligence,  and  that  the  mere 
giving  of  the  above  evidence  did  not, 
ipso  facto,  i-epel  the  presumption. 
"It  was  a  question  for  the  jury 
whether  the  evidence  satisfactorily 
accounted  for  the  fire  and  also  for 
the  conduct  of  the  defendants  toward 
the  plaintiff,  for  the  latter  bore  on 
the  credibility  of  the  evidence  of  the 
former.''  Pennsylvania  Railroad  v. 
Miller,  87  Penn.  St  395. 

3  Hubbard  v.  Harnden  Ex.  Co.,  10 
R.  I.  344. 

*  Louisville,  etc.  Railroad  v.  Man- 
chester Mills,  —  Term.  — ,  14  S.  W. 
Rep.  814. 

^New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  344;  Clark 
V.  BarnweU,  13  id.  273 ;  RaOroad  Co. 
V.  Reeves,  10  Wall.  176 ;  Transporta- 
tion Co.  V.  Downer,  11  id.  129 ;  Hunt 
V.  Propeller  Cleveland,  6  McLean,  76 ; 
The  Black  Wamor,  1  McAlL  181; 
Christie  v.  The  Craighton,  41  Fed. 
Rep.  63. 

6  Mitchell  V.  United  States  Exp.  Co., 
46  Iowa,  314. 

7  Sager  v.  The  Railroad,  31  Me.  338. 
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left  in  doubt,  the  plaintiff  would  be  entitled  to  a  recovery. 
Thus  in  Muddle  v.  Stride,'  in  which  the  burden  of  the  proof 
of  negligence  was  held  to  be  upon  the  plaintiff,  the  defendant 
having  shown  that  the  damage  to  the  goods  was  caused  by 
the  act  of  God,  the  jury  was  charged  by  Lord  Denman  that 
if,  on  the  whole,  in  their  opinion,  it  was  left  in  doubt  what 
the  cause  of  the  damage  was,  then  the  defendants  would  be 
entitled  to  the  verdict,  because  they  were  clearly  to  see  that 
the  defendants  were  guilty  of  negligence  before  they  could 
find  a  verdict  against  them ;  and  that  if  it  should  turn  out,  in 
consideration  of  the  case,  that  the  injury  might  as  well  be  at- 
tributable to  the  one  cause  as  the  other,  then  also  the  defend- 
ants would  not  be  liable  for  negligence.^ 

§  16Sa.  Burden  of  proof  wliere  freight  injured  is  animate 
or  subject  to  inherent  defects. —  There  seems  to  be  a  distinc- 
tion as  to  the  proof  requisite  to  charge  the  carrier  for  damage 
to  animate  property  or  inanimate  property  liable  to  injury  as 
the  result  of  its  inherent  nature  or  defects,  and  ordinary  inani- 
mate property.  In  the  latter  case,  when  the  carrier  fails  to 
dehver  the  goods,  or  when  he  delivers  them  in  a  damaged  con- 
dition, the  burden  of  proof  is  upon  him  to  show  that  he  is  not 
in  fault.  In  the  former  case,  however,  it  has  been  held  that 
something  more  is  necessary.  Thus,  where  live  stock  or  per- 
ishable fruit  is  carried,  it  would  not  be  enough  for  the  shipper 
to  show  that  the  live  stock  was  dead,  or  that  the  fruit  was  de- 
cayed when  delivered,  and  nothing  more.  For  the  death  or 
the  decay  may  as  well  have  been  caused  by  some  inherent 
disease  or  defect  as  by  any  negligence  of  the  carrier.  The 
shipper  must  also  show  some  "  injurious  accident,"  or  some 
injury  to  the  thing  shipped,  which  could  not  have  been  the 
result  of  its  inherent  nature  or  defects,  or  which  stimulated 
or  accelerated  the  injury  arising  out  of  such  inherent  nature 
or  defects.*  Slight  evidence  of  the  carrier's  negligence,  how- 
ever, has  been  held  sufficient.* 

On  the  other  hand,  it  has  also  beep,  held,  in  a  case  involving 

1 9  Car.  &  P.  880.  don,  119  Pa.  St  577 ;  Hussey  v.  The 

2  And  see  Lamb  v.  The  Railroad,    Sargossa,  3  "Woods,  380. 

46  N.  Y.  271.  i  Steamship  America,  8  Bened.  491 ; 

3  Pennsylvania  Railroad  v.  Raior-    Lindsley  v.  The  Railway,  36  Mion. 

589. 
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the  death  of  live  stock  which  was  transported  wholly  under 
the  care  of  the  carrier,  that  the  burden  is  upon  the  carrier  to 
show,  by  a  preponderance  of  evidence,  that  death  resulted 
from  some  inherent  property  in  the  animals,  without  the  con- 
tributory fault  of  the  carrier .^ 


V.  THE  MEASURE  OF  DAMAGES. 


§  T685.  Difference  in  measure  ietween  actions  of  tort  and 
contract. —  "Inactions  upon  contract,"  says  a  learned  writer 
on  the  law  of  damages,^  "  it  is  a  rule  that  only  such  damages 


■Lindsley  v.  The  Railway,  supra. 
And  in  Louisville,  etc.  Railroad  v. 
Wynn,  —  Tenn.  — ,  14  S.  W.  Rep. 
311,  an  action  to  recover  for  the  loss 
of  a  mare,  where  there  seems  to  have 
been  an  attendant  of  the  shipper  to 
care  for  the  mare  during  the  transit, 
Caldwell,  J.,  says :  "  The  trial  judge 
charged  the  jury  that,  if  the  mare 
was  shown  to  have  been  in  good 
health  and  condition  when  started 
upon  her  journey,  it  was  incumbent 
on  the  railroad  company  to  show 
that  her  death  was  not  caused  by  its 
neghgence ;  and  he  at  the  same  time 
refused  to  charge,  as  requested  in  be- 
half of  the  company,  that  the  burden 
was  upon  the  plaintiff  to  establish 
negligence.  This  action  is  assigned 
as  error.  At  common  law  a  com- 
mon carrier  could  relieve  itself  from 
liability  for  the  loss  of  property  in- 
trusted to  it  for  transportation  only 
by  showing  that  the  loss  was  caused 
by  the  act  of  God  or  the  public 
enemy,  or  that  it  resulted  from  the 
inherent  nature  of  the  thing  itself, 
lu  other  words,  to  escape  liability  the 
bjirdenwas  upon  the  carrier  to  bring 
itself  within  one  of  the  exceptions 
recognized  by  ]^w.  The  rule  is  the 
same  now,  except  that  in  this  day  of 
special  contracts  it  has  been  relaxed  so 
that  the  carrier  may  exonerate  itself 
from  responsibility  by  either  showing 
that  the  case  falls  within  one  of  the 


exceptions  of  the  common  law  or 
within  one  of  the  stipulations  of  the 
special  contract  .  .  ;  The  instruc- 
tion given  was  correct.  But  his  honor 
should  have  gone  further  in  this  case 
and  told  the  jury  that  the  mere  fact 
that  the  ma;re  was  found  to  be  dead 
on  reaching  her  destination  did  not 
absolutely  fix  the  liability  of  the  car- 
rier, but  simply  devolved  upon  it  the 
necessity  of  showing  that  the  death 
did  not  result  f i-om  its  fault  or  negli- 
gence, which  it  might  do  by  proof 
that  its  cars  were  in  good  and  safe 
condition;  that  the  transportation 
was  made  with  all  proper  care ;  and 
that  there  were  no  bruises  or  signs 
of  injury  upon  the  dead  body,  or  in- 
dications that  death  followed  from 
other  than  natural  causes.  The  omis- 
sion, however,  to  so  further  instruct 
the  jilry  is  not  reversible  error,  there 
haviiig  been  no  proper  and  accurate 
request  for  such  instruction." 

In  Columbus,  etc.  Railway  v.  Ken- 
nedy, 78  Ga.  646,  it  is  held  that  sec- 
tion 3033  of  the  Georgia  code,  which 
prescribes  that  in  all  cases  of  injury 
to  persons  or  property  the  injury  is 
presumed  to  be  the  result  of  the  car- 
rier's negligence,  applies  in  cases  of 
injury  to  live  stock  shipped  under  a 
special  contract  limiting  the  earner's 
liability. 

2  Sutherland  on  Damages,  I,  p.  74 
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are  recoverable  as  are  the  natural  and  proximate  consequence 
of  the  breach.  They  include  direct  damages,  and  such  as  the 
parties  contemplated  would  be  likely  to  result  from  a  breach 
when  the  contract  was  made.'  Here  an  important  distinction 
is  to  be  noticed  between  the  extent  of  responsibility  for  a  tort 
and  that  for  breach  of  a  contract.  The  wrong-doer  is  answer- 
able for  all  the  injurious  consequences  of  his  tortious  act 
which,  according  to  the  usual  course  of  events  and  the  general 
experience,  were  likely  to  ensue,  and  which,  therefore,  when 
the  act  was  committed,  he  may  reasonably  be  supposed  to 
have  foreseen  and  anticipated.  But  for  breaches  of  contract 
the  parties  are  not  chargeable  with  damages  on  this  principle. 
Whatever  foresight,  at  the  time  of  the  breach,  the  defaulting 
party  may  have  of  the  probable  consequences,  he  is  not  gen- 
erally held  for  that  reason  to  any  greater  responsibility ;  he  is 
liable  only  for  the  direct  consequences  of  the  breach ;  such  as 
usually  occur  from  the  breach  of  such  a  contract,  and  as  were 
within  the  contemplation  of  the  parties,  when  the  contract 
was  entered  into,  as  likely  to  result  from  a  breach."  ^ 

§  768c.  The  measure  of  damages  for  not  accepting  and  ca/r- 
rying  the  goods. —  The  duty  of  the  carrier  to  accept  and  carry 
the  goods  may  arise  either  upon  his  common-law  obligation 
to  that  effect  or  upon  some  express  contract  made  by  him  in 
that  behalf.  The  measure  of  damjages  in  the  latter  case  wiU 
be  treated  in  a  later  section,  and  as  the  rule  in  both  cases  is 
substantially  the  same,  the  former  will  not  be  separately  con- 
sidered.' 

§  769.  The  measv/re  of  damages  for  the  loss  of  the  goods. — 
It  is  well  settled  that  the  measure  of  the  damages  for  the 
goods  by  the  carrier,  when  he  is  liable  for  such  loss,  is  gener- 
ally the  value  of  the  goods  at  the  destination  to  which  he 
undertook  to  carry  them.  With  interest  on  such  value  from  the 
time  when  the  goods  should  have  been  delivered,  deducting, 
however,  the  unpaid  cost  of  transportation,  but  adding  such 
incidental  damages  as  naturally  and  proximately  flow  from 

1  Citing  Rhodes  u  Beard,  16  Ohio  34  Wis.  479.  See,  also,  Schumaker  v. 
St.  581;  Bray  ton  v.  Chase,  3  Wis.  RaUroad  Co., —  Minn. — ,48  N.  W. 
456 ;  Bridges  v.  Stickney,  38  Me.  361.  Rep.  559. 

2  Citing  Hadley    v.    Baxendale,   9  '  See  post,  §  774 
Exeh.  341 ;  Candee  v.  Telegraph  Co., 
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the  loss.'  This,  at  least  in  the  great  majority  of  cases,  will 
be  the  extent  of  the  loss  of  the  shipper,  and  of  the  compen- 
sation for  its  breach,  which  it  may  be  reasonably  supposed 
was  in  the  contemplation  of  the  parties  at  the  time  of  the 
making  of  the  contract.^ 

§770.  Same  subject — Exceptions  to  the  rule. —  But  this  is 
by  no  means  an  inflexible  rule;  and  though  its  justice  is  ap- 
parent, when  the  owner  of  the  goods  himself  is  to  take  them 
at  their  destination,  there  to  use '  or  to  sell  them  on  his  own 
account,  yet  if  they  have  been  consigned  to  another  at  such 
destination,  who  is  to  take  them  at  a  price  which  the  owner 
has  fixed  upon  them,  as  is  often  the  case  in  commercial  deal- 
ings, the  owner,  could  recover  as  damages  for  their  loss  no 
more  than  the  price  which  he  had  himself  fixed  upon  them, 
with  interest  from  the  time  when  they  should  have  been  de- 
livered.' For  damages  for  the  breach  of  a  contract  can  never 
exceed  the  benefit  which  would  accrue  to  the  party  from  its 
performance.  So  if  the  carrier  should  convert  the  goods,  and 
should  realize  from  them  more  than  the  market  value  at  their 
destination,  he  would  be  required  to  account  for  all  that  he 
had  received  for  them. 

1  The  Northern  Transportation  Co.  S.  Rep.  654 ;  Louisville,  etc.  R.  Co.  v. 

V.  MoClary,  6S  Dl.  233;  Whitney  u  Kelsey,  —  Ala.  -^,  7  S.   Rep.  648; 

The  Railway,  37  Wis.  387 ;  Chapman  Baltimore,  etc.  R  Co.  v.  Pumphrey, 

V.  The  Rililway,  36  id.  395 ;  Dean  u  59  Md.  390 ;  Texas,  etc.  R'y  Co.  v. 

Vacoaro,  3  Head,  488 ;  Perkins  v.  The  Tankersley,  63  Tex.  57 ;  Rice  v.  The 

Railroad,  47  Me.  573 ;  Hackett  v.  The  Steamboat  Co.,  56  Barb.  384 ;  Edmin- 

Eailroad,  35  N.  H.  390 ;  Sherman  v.  son  v.  Baxter,  4  Hay  w.   113 ;  Brandt 

Wells,    38    Bai-b.    403 ;    Laurent   v.  v.  Bowlby,  3  B.  &  Ad.  933 ;  O'Han- 

Vaughn,  30  Vt  90 ;  McGregor  v.  Kil-  Ion  v.  The  Railway,  6  Best  &  S.  484. 

gore,  6  Ohio,  358 ;  Spring  v.  Haskell,  2  But  where  the  goods  were  lost  be- 

4  Allen,  113 ;  Gillingham  v.  Damp-  fore  the  earner's  ship  had  left  port 

sey,  12  Ser.   &  R  183 ;  Ringgold  v.  or  commenced  its  voyage,  it  was  held 

Haven,  1   CaL   108;    Price  v.    Ship  that  the  measure  of  damages  was 

Uriel,  10  La.  Ann.  413 ;  Shaw  v.  The  their  value  at  the  port  of  departure 

Railroad,  5   Rich.  463 ;   Sturgess  v.  and  not  at  the  port  Of  destination. 

Bissell,  46  N.  Y.  463 ;  Gray  v.  The  Lakeman  v.  Grinnell,  5  Bosw.  635. 

Packet  Co.,  64  Mo.  47 ;  Robilison  v.  And  this  was  said  to  be  the  rule  laid 

Transportation    Co.,    45  Iowa,  470;  down  in  Wheelwright   v.  Beers,  3 

Mobile,  etc.    R'y  Co.  v.  Jurey,   111  Hall,   391;  Djisar  v.  Murgatroyd,  1 

U.  S.  584;  Echols  v.  Railroad  Co.,  —  Wash.  13. 

Ala.  — ,  7  S.  Rep.  655 ;  Louisville,  '  Magnin  v.  Dinsmore,  63  N.  Y.  35. 
etc.  R.  Co.  V.  Gilmer,  —  Ala. ' — ,  7 
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§  770a.  Measure  of  damages  for  injury  to  goods  during 
transportation. —  Where  the  goods  have  not  been  lost  or  de- 
stroyed during  the  transportation,  but  are  delivered  in  a  depre- 
ciated condition  attributable  to  causes  for  which  the  carrier  is 
responsible,  the  measure  of  damages  is  the  difference,  after  de- 
ducting the  cost  of  transportation,  between  their  value  as 
actually  delivered  and  as  they  should  have  been  delivered, 
with  interest,'  and  with  such  other  damages  as  have  naturally 
and  proximately  resulted  from  the  injury.^  Under  the  latter 
head  the  owner  would  be  entitled  to  recover  for  reasonable 
expenses  in  seeking  to  reclaim  the  goods,'  or  in  restoring  them 
to  their  former  condition,  or  endeavoring  to  reduce  the  loss  to 
its  lowest  amount.* 

§  7705.  Same  subject  —  Measure  of  damages  where  goods 
not  intended  for  sale  or  have  no  ma/rket  value  —  Family  por- 
trait —  Second-hand  goods  —  Building  plans. —  "  The  general 
rule  of  damages  in  trover,  and  in  contract  for  not  delivering 
goods,"  say  the  court  in  Massachusetts,'  "  undoubtedly  is  the 
fair  market  value  of  the  goods.  But  this  rule  does  not  apply 
when  the  article  sued  for  is  not  marketable  property.  To  in- 
struct a  jury  that  the  measure  of  damages  for  the  conversion 
or  loss  of  a  family  portrait  is  its  market  value  would  be  merely 
delusive.  It  cannot  with  any  propriety  be  said  to  have  any 
market  value.  The  just  rule  of  damages  is  the  actual  value 
to  him  who  owns  it,  taking  into  account  its  cost,  the  practi- 
cability and  expense  of  replacing  it,  and  such  other  considera- 
tions as  in  the  particular  case  affect  its  value  to  the  owner." 
In  a  case  in  Texas  ^  it  is  said :  "  The  lost  articles  seemed  to  be 


1  Smith  V.  Eailroaji  Co.,  12  Allen,  *  Winne  v.  Railroad  Ca,  31  Iowa, 
531;  Cutting  u.  Railway  Co.,  13  Allen,  583. 

381;  Ingledewu  Railroad  Co.,  7  Gray,-  sfjreen  v.  Railroad  Co.,  138  Mass. 

86 ;  Henderson  v.  Maid  of  Orleans,  13  231,  citing  Stickney  v.  Allen,  10  Gray. 

La.  Ann.  353 ;  Heil  u  Railway  Co.,  16  352. 

Mo.  App.  363 ;  Estill  v.  Railroad  Co.,  « International,  etc  R'y  Co.  v.  Nich- 

41  Fed.  Rep.  849 ;  Missouri  Pao.  R'y  olson,  61  Tex.  550. 

Co.  V.  Breeding,  —  Tex.  — ,  16  S.  W.  In  Denver,  eta  R.  Co.  v.  Frame,  6 

Rep.  184.  Colo.   385,  it  is  said :    "  As  to  cer- 

2  Baltimore,  etc.  R.    Co.   v.   Pum-  tain  other  goods,  such  as  wearing 
phrey,  59  Md.  390.  apparel  in  use  and  certain  ai-ticles  of 

'  North,  etc.  R.  Co.  v.  Akei-s,  4  Kan.  household  goods  and  furniture,  kept 

453.  for  pereonal  use  and  not  for  sale, 
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of  such  a  character,  viz.,  second-hand  clothing,  books  and  table 
furniture  which  had  been  used  by  the  plaintiff,  that  they  could 
not  be  said  to  have  to  him  a  value  at  one  place  different  from 
what  they  possessed  at  another.  He  could  hardly  have  supplied 
himself  in  the  market  with  goods  in  the  same  condition  and 
so  exactly  suited,  to  his  purposes  as  were  those  of  which  he 
had  been  deprived.  As  compensation  for  the  actual  loss  is 
the  fundamental  principle  upon  which  this  measure  of  dam- 
ages rests,  it  would  seem  that  the  value  of  such  goods  to  their 
owner  would  furnish  the  proper  rule  upon  which  he  should 
recover.  Not  any  fanciful  price  that  he  might  for  special  rea- 
sons place  upon  them,  nor,  on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others,  but  the  actual  loss  in 
money  he  would  sustain  by  being  deprived  of  articles  so  spe- 
cially adapted  to  the  use  of  himself  and  his  family."  Where 
plans  for  the  building  of  a  house  wei-e  lost  in  transportation, 
the  carrier  not  knowing  what  they  were  or  to  what  use  they 
were  to  be  put,  the ,  measure  of  damages  was  held  to  be  the 
cost  of  new  plans  and  the  expenses  incurred  in  procuring 
them,  but  not  the  loss  from  the  delay  in  building  the  house.^ 
§  770c.  Same  subject — How  when  amount  of  loss  limited  ly 
contract. —  As  has  been  seen  in  earlier  sections,^  it  is  compe- 
tent, for  the  parties,  at  the  time  of  the  shipment,  by  contract 
to  that  effect,  to  agree  upon  the  amount  or  value  for  w^hich 
the  carrier  shall  be  liable  in  case  of  loss.  This  question  has 
there  been  so  fully  treated  that  it  is  unnecessary  to  do  more 
than  to  notice  that  where  the  amount  has  been  lawfully  lim- 
ited the  recovery  cannot  exceed  it,'  except  in  those  cases  in 

while  they  have  a  real  extrinsic  value  and  of  actual  worth  at  the  time  of 
to  the  owner,  they  may  have  little  or  the  loss,  without  reference  to  what 
no  mai-ket  value  whatever  at  the  they  could  be  sold  for  in  a  particular 
point  of  destination ;  they  are  not  market,  or  hawked  off  for  by  a  sec- 
shipped  as  marketable  goods.    The  ond-hand  dealer  where  they  happened 
market  value  of  many  such  articles  to  be  unladed." 
depends  on  style  and  fashion,  irre-  '  Mather  v.  Express  Co.,  138  Mass. 
spective  of  actual  value  for  use.    In  55. 
some  cases  the  owner  may  not  be  ''  Ante,  §  249  et  seq. 
able  to  replace  them  in  any  market  ^  Scammon  v.  Wells,  Fargo  &  Co., 
In  such  cases  the  value  is  to  be  prop-  84  Cal.  311 ;  Brown  v.  Steamship  Ca, 
erly  fixed  by  considerations  of  cost  147  Mass.  58. 
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which  the  limitation  becomes  inoperative  because  of  the  car- 
rier's negligence,*  or  has  been  waived."^ 

§  770d.  Might  of  consignee  to  refuse  to  receive  injured  goods. 
As  a  general  rule,  the  fact  that  the  goods  are  injured  upon  the 
journey  through  causes  for  which  the  carrier  is  responsible 
does  not  of  itself  justify  the  consignee  in  refusing  to  receive 
them,  but  he  must  accept  them  and  hold  the  carrier  respon- 
sible for  the  injury.'  In  a  recent  case,*  however,  where  a 
patented  machine,  while  being  transported  from  the  manu- 
facturer's, was  so  injured  as  to  be  practically  worthless  and  to 
cost  as  much  to  repair  it  as  to  buy  a  new  one,  it  was  held  that 
the  consignee  was  justified  in  refusing  to  receive  it,  and  might 
recover  from  the  carrier  the  value  of  the  machine  and  the 
atooant  paid  for  carriage  with  interest  from  the  time  when  it 
should  have  been  allowed.  But  where  one  of  a  number  of 
boxes  shipped  was  missing,  it-  was  held  that  the  consignee  was 
not  justified  in  refusing  to  receive  the  balance,  but  was  bound 
to  accept  them  and  hold  the  carrier  for  the  missing  portion.' 

§  771.  Damages  for  delay  in  the  transportation  and  deliv- 
ery.—  If  the  goods  are  intended  for  sale  in  the  market  at  des- 
tination, and  the  carrier  unreasonably  and  negligently  delay 
their  transportation,  it  is  now  universally  agreed,  whatever 
doubts  may  have  been  at  one  time  entertained  upon  the  sub- 
ject,* that  the  general  rule  by  which  the  damages  are  to  be 
computed,  if  goods  of  the  particular  kind  have  fallen  in  market 
.value  during  the  delay,  or  if  they  have  depreciated  in  quality 
because  of  the  delay,  is  the  difference  between  the  market 
value  when  the  goods  should  have  arrived  and  the  value  at 
the  time  of  their  delivery,  the  carrier  being  liable  to  the  extent 
of  the  depreciation,'  with  interest  from  the  time  when  the^ 

1  Georgia  Pao.  R'y  Co.  v.  Hughart,  Tex.  — ,  15  S.  W.  Eep.  502;  Gulf, 
—  Ala.  — ,  8  S.  Rep.  63 ;  Galveston,  etc.  R'y  Co.  «.  Jackson,  —  Tex.  — , 
etc.  R'y  Co.  v.  Ball,  —  Tex.  — ,  16    15  S.  W.  Rep.  138. 

S.  W.  Rep.  441.    See  ante,  §  380.  « wibert  v.  The  Railroad,  19  Barb. 

2  Chicago,  etc.  E.  Co.  v.  Katzen-  36 ;  Jones  u  The  Railroad,  39  id.  633 
bach,  118  Ind.  174.  Kirkland  v.  Leary,  SSweeny,  677 

» See  post,  §  775.  Conger  v.  The  Railroad,  6  Duer,  375. 

4  Thomas,  etc.  Co.  v.  Railway  Co.,  '  Ward  i>.  The  Railroad,  47  N.  Y.  29 
63  Wis.  643,  distinguishing  Brown  v.  Kent  v.  Tlie  Railroad,  33  Earb.  278 
Railway  Co.,  54  Wis.  843.  Peet  v.  The  Railway,  20  Wis.  594 

"Gulf,  etc.  R'y  Co.  v.  Booton,  —    Newell  u  Smith,  49  Vt  255 ;  Sisson  w 
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should  have  been  delivered.'  The  time  above  spoken  of  "  when 
the  goods  should  have  arrived  "  is  the  time  fixed  by  the  con- 
tract, if  any,  and  if  not,  then  a  reasonable  time.^ 

In  addition  to  this  difference  in  market  value,  the  carrier  will 
be  liable  also  for  such  other  and  incidental  damages  as  naturally 
and  proximately  flow  from  the  delay.  If,  therefore,  the  con- 
signee is  put  to  expense  or  trouble  in  making  further  applica- 
tions or  journeys  to  get  the  goods,'  or  in  searching  for  them," 
or  in  caring  for  them  after  their  arrival  iintil  the  next  market 
day,'  or  in  making  reasonable  efforts  to  avert  the  loss  or  make 
it  as  light  as  possible,"  or  in  sending  them  elsewhere  in  order 
to  find  a  market  for  them,'  he  is  entitled  to  recover  for  these 
injuries  also.  Where,  by  the  delay,  the  goods  have  become 
worthless,  the  owner  may  recover  as  for  their  loss.'    Excuses 


The  Railroad,  14  Mich.  489 ;  Ward's 
Lake  Co.  v.  Elkins,  34  Mich.  439; 
Vicksburg,  etc.  E.  R  v.  Ragadale,  46 
Miss.  458 ;  Waite  v.  Gilbert,  10  Gush. 
177 ;  Ingledew  v.  The  Railroad,  7  Gray, 
86;  Weston  v.  The  Railway,  54  Me. 
676 ;  King  v.  Woodbridge,  34  Vt.  565 ; 
Whalon  v.  Aldrich,  8  Minn.  846 ;  Cut- 
ting V.  The  Railway,  13  Allen,  381 ; 
CoUard  v.  The  Railway,  7  Hurl.  &  N. 
79;  Wilson  v.  The  Railway,  9  Com. 
B.  (N.  S.)  633 ;  St.  Louis,  etc.  R'y  Co. 
V.  Phelps,  46  Ark.  485 ;  Dunham  v. 
Eaihroad  Co.,  70  Me.  164;  Atlanta, 
etc.  R  Co.  V.  Grate  Co.,  —  Ga.  — , 
9  S.  E.  Rep.  600 ;  South,  etc.  R.  Co.  v. 
Wood,  73  Ala.  451;  Columbus,  etc. 
E'y  Co.  V.  Floumoy,  75  Ga.  745 ;  East 
Tenn.,  etc.  R  Co.  u  Hale,  85  Tenn.  69. 

In  the  case  of  The  Parana,  3  P.  Div. 
118,  the  English  court  of  appeal  held 
that  damages  for  a  fall  in  the  market 
during  a  voyage  by  sea  unreason- 
ably delayed  could  not  be  recovered. 
The  American  case  of  Ward  v.  Rail- 
way Co.,  47  N.  y.  29,  was  distin- 
guished. 

^XJpon  the  right  to  interest,  see 
Houston,  etc.  R'y  Co.  v.  Jackson,  63 
Tex.  209,  where  many  oases  and  text- 
writers  are  cited.    In  Illinois'  Cent. 


R.  Co.  V.  Haynes,  64  Miss.  604,  it  is 
said  that  interest  is  to  be  computed- 
from  the  date  of  the  breach  of  the 
contract  if  the  action  be  brought  on 
the  contract,  and  from  the  date  of 
the  injury  if  the  action  be  in  tort. 

^  Columbus,  etc.  R'y  Co.  v.  Flour- 
noy,  75  Ga.  745. 

3  Waite  V.  Gilbert,  10  Cush.  177; 
Deming  v.  Railroad  Co.,  48  N.  H. 
455 ;  Davis  v.  Railroad  Co.,  1  Disney, 
23 ;  MurreU  v.  Express  Co.,  —  Ark, 
— ,  14  S.  W.  Rep.  1098. 

^Farwell  v.  Davis,  66  Barb.  73; 
Chicago,  etc.  R'y  Co.  v.  Stanbro,  87 
III.  195.  But  see  Ingledew  v.  Rail- 
road Co.,  7  Gray,  86 ;  Briggs  v.  Rail- 
road Co.,  28  Barb.  515 ;  Woodger  v. 
Railway  Co.,  L.  R  2  C.  P.  318. 

s  Ayres  v.  Railroad  Co.,  75  Wis.  315. 

6  Laurent  v.  Vaughn,  30  Vt.  90.      ' 

'  Black  V.  Baxend'ale,  1  Exch.  410. 

8  Schulze  V.  Railway  Co.,  19  Q.  B. 
Div.  m 

Upon  the  question  of  the  evidence 
of  market  value  admissible  in  these 
cases,  see  Central  R  Co.  v.  Skellie,' — 
Ga.  — ,  12  S.  E.  Rep.  1017. 

Where  rags  packed  while  wet  were 
injured  by  delay,  but  the  carrier  had 
not  been  informed  of  any  need  for 
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for  delay,  such  as  strikes  and  kindred  occurrences,  have  been 
considered  in  earlier  sections.^ 

§  772.  Sams  subject  —  Loss  of  profits  of  sale  agreed  upon.— 
iBut  there  may  be  circumstances  under  which  the  application 
of  this  rule  would  be  inequitable.  There  may  be,  and  fre- 
quently are,  cases  in  which  for  special  reasons  the  shipper  may 
desire  that  the  transportation  of  his  goods  shall  be  hastened; 
and  if,  with  a  knowledge  of  these  circumstances,  the  carrier 
should  unreasonably  delay  the  carriage,  or  if,  having  expressly 
contracted  to  carry  them  within  a  given  time,  or  for  a  given 
purpose,  he  should  negligently  delay  them  beyond  that  time, 
or  so  as  to  defeat  that  purpose,  the  difference  in  the  value  of 
the  goods  at  the  time  of  their  actual  arrival  and  at  the  time 
when  they  should  have  been  delivered  may  prove  a  very  in^ 
adequate  recompense  to  their  owner.  As  where  the  owner  of 
goods  had  made  an  advantageous  sale  of  them,  provided  they 
were  delivered  within  a  certain  time,  and  the  carrier,  being 
informed  of  this  fact,  undertook  to  carry  and  deliver  them 
within  the  time,  but  through  negligence  failed  to  do  so, 
whereby  the  plaintiff  lost  the  advantage  of  his  bargain,  it  was 
held  that  the  carrier  was  liable  for  whatever  the  owner  had 
lost  by  the  failure  to  deliver  in  time,  and  that  this  would  be 
the  difference  between  the  contract  price  and  the  market  value 
of  the  goods  when  delivered.^  But  where  the  goods  were  sold 
"  to  arrive  "  by  a  certain  time  and  at  a  certain  price,  but  the 
carrier  was  not  informed  of  the  fact,  and  knew  nothing  of  the 
importance  to  the  shipper  of  a  prompt  delivery,  it  was  held 
that  the  carrier  could  be  held  liable  only  for  the  deprecia- 
tion in  the  market  value  between  the  time  when  they  should 
have  been  and  the  time  when  they  were  delivered.'    The  fact 

special  pare  or  expedition,  the  plaint-  Rep.  176 ;  MurreU  v.  Express  Co.,  — 

iff  was  allowed   nominal    damages  Ark.  — ,  14  S.  W.  Eep.  1098.    The 

only.     Baldwin  v.  Railway  Ca,.9  Q.  leading  case  upon  this  subject  is  that 

B.  Div.  583.  of  Hadley  v.  Baxendale,  9  Exch.  341, 

1  See  ante.  %  334.  which  was  an  action  for  damages 

2  Deming  v.  The  Railroad,  48  N.  H.  sustained  by  the  negligent  delay  of  a 
455.  To  same  effect,  St  Louis,  eta  carrier.  The  plaintiffs,  who  were  the 
R'y  Co.  V.  Mudford,  48  Ark.  60.  ownei-s  of  a  flour-miU,  sent  a  broken 

'  Scott  V.  The  Steamship  Co.,  106  shaft  to  the  carrier  to  be  carried  to 
Mass.  468.  To  same  effect,  Gulf,  etc.  the  manufacturer  as  a  model  by 
R'y  Co.  V.  Cole,  —  Tex,  — ,  16  S.  W.    which  to  make  a  new  one,  informing 
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that  the  carrier  was  notified  of  the  special  circumstances  de- 
manding greater  diligence  is  thus  seen  to  be  a  crucial  one,  and 
that  the  carrier  was  so  informed  must  be  both  alleged  and 
proved.' 

the  carrier  at  the  time  that  the  niill 
was  stopped  and  that  the  shaft  must 
be  delivered  immediately.  The  car- 
riage of  the  shaft  having  been  de- 
layed, in  consequence  of  which  the 
new  shaft  was  not  received  for  some 
days  after  the  time  when  it  would 
have  been  received  had  the  broken 
shaft  been  carried  promptly,  during 
which  time  the  mill  was  stopped,  the 
plaintiffs  brought  an  action  against 
the  carrier  for  the  loss  of  profits  oc- 
casioned by  the  stopping  of  the  mill 
during  the  delay  in  procuring  the 
new  shaft  Upon  careful  considera- 
tion of  the  question  (see  what  is  said 
by  Pollock,  C.  B.,  in  Wilson  v.  New- 
port Dock  Co.,  L.  R  1  Exch.  177),  the 
rule  for  estimating  tjie  damages  for 
the  breach  of  such  contracts  was 
stated  to  be  that  they  should  be  such 
as  may  be  fairly  and  reasonably  con- 
sidered as  arising  naturally ;  i.  e.,  ac- 
cording to  the  usual  course  of  things, 
from  such  breach  of  contract  itself, 
or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contempla- 
tion of  both  parties,  at  the  time  they 
made  the  contract,  as  the  probable 
result  of  its  breach ;  and  that  if  the 
special  circumstances  imder  which 
the  contract  was  actually  made  were 
communicated  by  the  plaintiffs  to  the 
defendants,  and  thus  known  to  both 
parties,  the  damages  resulting  from 
its  breach,  which  they  would  rea- 


sonably contemplate,  would  be  the 
amount  of  injury  which  would  ordi- 
narily foUow  from  a  breach  of  the 
contract  under  these  special  circum- 
stances so  known  and  communi- 
cated. But  that,  on  the  other  hand, 
if  these  special  circumstances  were 
unknown  to  the  party  breaking  the 
contract,  he,  at  most,  could  be  sup- 
posed to  have  had  in  his  contempla- 
tion only  the  amount  of  injury  which 
would  arise  generally,  and  in  i  the 
great  multitude  of  cases  not  affected 
by  any  special  circumstances,  and 
could  be  held  liable  only  to  that  extent 
for  the  breach  of  the  conti-act  It 
was  therefore  held  that  the  loss  of 
profits  claimed  by  the  plaintiffs  could 
not  be  reasonably  considered  such  a 
consequence  of  the  breach  of  the 
contract  as  could  have  been  fairly 
and  reasonably  contemplated  by  both 
parties  when  they  made  the  conti-act 
for  the  carriage  of  the  shaft  For 
such  loss  would  neither  have  flowed 
naturally  from  the  breach  of  the  con- 
tract, in  the!  great  multitude  of  such 
cases  occurring  under  ordinary  cir- 
cumstances, nor  were  the  special 
circumstances  communicated  to  or 
known  to  the  defendants. 

In  The  Great  Western  Railway  v. 
Redmayne,  L.  R  1  C.  P.  329,  the 
plaintiff  had  sent  goods  from-  Man- 
chester, by  the  company's  railway, 
to  his  traveler  at  Cardiff.    Through 


'  Wabash,  etc.  R'y  Co.  v.  Lynch,  12    122 ;  Vicksburg,  etc.  R.  R.  v.  Rags- 


ni.  App.  ^365 ;  Gulf,  etc.  R'y  Co.  v. 
Cole,  —  Tex.  — ,  16  S.  W.  Rep.  176 ; 
Mnn-ell  v.  Express  Co.,  —  Ark.  — , 
U  S.  W.  Rep.  1098 ;  Chicago,  etc.  R'y 
Go.  13.  Hale,  83  111.  360;  1  Qhitty  on 
PL  348 ;  De  Forest  v.  Leete,  16  Johns. 


dale,  supra;  Lindley  v.  Dempsey,  45 
Ind.  246;  Olmstead  v.  Burke,  25  HI. 
86 ;  Furlong  v.  PoUeys,  30  Me.  491  •  2 
Greenl.  on  Ev.  §  254;  Sedg.  on  Dam. 
575. 
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.  §  773.  Tlie  measure  of  da/mages  for  delay  in  transporting 
articles  intended  for  me  in  business,  thereby  causing  loss  of 
profits  or  use.—  In  a  well  considered  case '  in  the  supreme  court 
of  Mississippi,  in  which  the  complaint  was  that  the  carrier 


thie  negligence  of  the  company  the 
goods  were  delayed  until  the  traveler 
had  left  Cardiff,  and  the  plaintiff,  in 
consequence,  lost  the  profits  which  he 
.would  have  made  by  a  sale  at  Cardiff. 
No  notice  had  been  given  to  the  com- 
pany of  the  object  for  which  the 
goods  were  sent  The  county  court 
judge  having  included  in  the  dam- 
ages the  profits  which  the  plaintiff 
would  probably  have  made  by  the 
sale  of  the  goods  at  Cardiff,  his  de- 
cision was  reversed  on  appeal,  the 
court  holding  that  the  market  value 
of  the  goods  was  their  value  in  the 
market  independently  of  any  circum- 
stances peculiar  to  the  plaintiff,  and 
that  the  profits  that  would  have  been 
niade  by  the  sale  of  the  goods  at 
Cardiff,  through  the  plaintiff's  trav- 
eler being  present,  could  not  be  re- 
• '  covered. 

In  ~Woodger  v.  The  Railway  Co., 
L.  R  3  C.  P.  318,  a  commercial  trav- 
eler delivered  a  parcel  of  samples  to 
the  carrier  to  be  delivered  to  A.,  but 
did  not  state  the  contents  of  the  par- 
-cel  or  the  purpose  for  which  it  was 
required.  By  the  negligence  of  the 
•carrier  the  parcel  was  delayed,  and 
the  traveler  spent  three  days  at  A. 
unemployed  waiting  fot  it.  In  an 
■  action  against  the  earner  for  negli- 


gence, in  which  the  hotel  expenses 
of  the  traveler  during  the  time  he  was 
waiting  for  the  parcel  were  claimed 
as  damages,  it  was  held  that  such 
damages  were  too  remote,  and  could 
not  be  recovered.  "  In  this  case,"  said 
BoviU,  C.  J.,  "  a  parcel  was  booked  at 
Oxford  to  be  conveyed  to  Liverpool 
No  intimation  was  given  of  the  ob- 
ject with  which  it  was  sent  or  the 
purposes  for  which  it  was  required. 
It  is  difiBcult  to  see  how,  under  these 
circumstances,  any  such  damages  as 
the  plaintiff's  hotel  expenses  could 
have  been  reasonably  within  the  con- 
templation of  the  parties :  and  I  think, 
therefore,  that  the  learned  judge  was 
perfectly  correct  in  his  ruling.  It  is 
true  that  in  Black  v.  Baxendale,  1 
Exch.  410,  it  was  left  to  the  jury 
whether  the  plaintiff  was  entitled  to 
damages  of  a  similar  description,  and 
the  court  held  that  it  might  be  so  left, 
but  that  the  jury  were  wr6ng  in  the 
amount  that  they  found.  That  case 
was,  however,  decided  seven  yeare 
before  the  rule  was  laid  down  in  Had- 
ley  V.  Baxendale,  9  Exch.  341,  which 
has  since  been  always  acted  on,  that 
only  such  damages  can  be  recovered 
for  the  breach  of  a  contract  as  were 
reasonably  within  the  contemplation 
of  the  parties  at  the  time  the  contract 


'  Vicksburg  &  Meridian  Railroad  v. 
Eagsdale,  46  Miss.  458. 
And  to  support  these  propositions, 

.the  learned  judge  cited  Hadley  v. 
Baxendale,  9  Exch.  341 ;  Griffen  .v. 
Colver,  16  N.  Y.  489;  Masterton  v. 
Mayor  of  Brooklyn,  7  Hill,  61;  Ab- 
bott V.  Gatch,  13  Md.  314 ;  Hamilton 

,  V.  McPherson,  88  N.  Y.  72 ;  Palm  v. 
The  Railroad,  18  lU.  217 ;  Ashe  v.  De 


Rossett,  5  Jones  (N.  C),  299;  Wilson 
V.  Newport  Dock  Co.,  L.  R  1  Exch. 
177 ;  Gee  v.  The  Railway,  6  Hurl.  & 
N.  211 ;  Great  Western  R'y  v.  Red- 
mayne,  L.  R  1  C.  P.  329 ;  McKnight 
V.  Ratclifie,  44  Penn.  St  156 ;  Cooper 
V.  Young,  22  Ga.  269 ;  Pi-iestly  v.  The 
Railroad,  26  111.  205 ;  Green  v.  Mann, 
11  id.  613 ;  Sedg.  on  Dam.  76,  77. 
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had  unreasonably  and  inexcusably  delayed  in  the  transporta- 
tion of  a  boiler,  part  of  the  machinery  of  a  saw-ihill,  for  the 
want  of  which  the  mill  was  stopped,  and  its  profits  were  lost, 
the  following  propositions  were  stated  by  Simrall,  J.,  as  well 


was  made.  The  last  case  on  the  sub- 
ject is  Great  Western  Railway  Com- 
pany V.  Redmayne,  L.  R  1  C.  P.  339, 
in  which  it  was  held  that  the  loss  of 
profit  by  reason  of  the  plaintiff,  a 
commercial  traveler,  having  left  the 
town  before  the  goods  arrived  could 
not  be  recovered;  and  such  profit 
would  seem  to  be  more  natui-ally 
within  the  contemplation  of  the  par- 
ties than  hotel  expenses;  and  that 
case,  therefore,  seems  to  me  a  strong 
authority  against  the  plaintiff." 

In  Home  v.  The  Railway,  L.  R.  8 
C.  P.  131,  the  plaintiffs,  being  shoe 
manufacturers,  were  under  contract 
to  supply  a  quantity  of  military  shoes 
to  a  firm  in  Loudon,  for  the  use  of 
the  French  army,  at  an  unusually 
high  price.  The  shoes  were  to  be  de- 
livered by  the  8d  of  February,  and 
were  accordingly  sent  to  the  com- 
pany's station  in  time  to  be  carried 
to  London  and  there  delivered  in 
time,  when  they  would  have  been 
accepted  and  paid  for  by  the  con- 
signees. Notice  was  at  the  same  time 
given  to  the  agent  of  the  coinpany 
that  the  plaintiffs  were  under  con- 
ti-aot  to  deliver  the  shoes  by  the  3d 
of  the  month,  and  that  unless  they 
were  so  delivered  they  would  be 
thrown  on  their  hands ;  but  he  was 
not  informed  that  there  was  anything 
otherwise  exceptional  in  the  contract. 
By  the  negligent  delay  of  the  com- 
pany the  shoes  did  not  arrive  in  Lon- 
don until  the  4th,  when  they  were 
refused  by  the  consignees,  and  the 
plaintiffs,  being  obliged  to  sell  them 
at  a  price  far  below  that  which  they 
would  have  received  for  them  had 
they  been  delivered  in  time,  brought 
their  action  against  the  carrier  for 


the  loss.  The  sole  question  seemed 
to  be,  in  the  consideration  of  the 
judges,  whether  the  case  came  within 
the  principle  that  the  damages  for  a 
breach  of  a  contract  must  be  such  as 
may  fairly  and  reasonably  be  consid- 
ered as  arising  from  its  breach,  and 
might  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the  par- 
ties at  the  time  they  made  the  con- 
tract, as  the  probable  result  of  it 
Upon  this  question  the  judges  dif- 
fered ;  but  a  majority  of  them  agieed 
with  Kelly,  C.  B.,  that  it  not  being 
shown  that  the  market  value  of  the 
shoes  had  vai-ied' between  the  time 
when  the  shoes  should  have  been  de- 
livered and  that  at  which  they,  were 
actually  delivered,  and  there  having 
been  no  notice  to  the  company  at  the 
time  of  the  shipment  of  the  excep- 
tional nature  of  the  contract,  the 
plaintiffs  were  entitled  to  only  nom- 
inal damages. 

In  Simpson  v.  The  Railway,  L.  R.  1 
Q.  B.  Div.  374,  the  plaintiff,  a  manu- 
facturer, who  was  in  the  habit  of  at- 
tending agricultui-al  shows  to  exhibit 
samples  of  his  goods,  and  made  profit 
by  the  practice,  delivered  them  to  the 
railway  to  be  carried  to  a  show 
ground,  there  to  be  exhibited  as 
usual,  under  circumstances  from 
which  the  agents  of  the  road  must 
have  known  his  purpose.  The  sam- 
ples not  having  arrived  until  thg  show 
was  over,  the  plaintiff  brought  an  ac- 
tion against  the  company  for  dam- 
ages for  loss  of  time  and  profit  and 
recovered.  Upon  a  rule  nisi  to  set 
aside  the  verdict  it  was  held  to  be 
right  "The  law,"  said  Cookburn. 
C.  J.,  "as  it  is  to  be  found  in  the  re- 
ported oases  has  fluctuated;  but. the 
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settled :  1st,  that  in  actions  for  damages  for  breach  of  con- 
tract of  that  character,  "the  proximate  and  natural  conse- 
quences of  the  breach  must  always  be  considered ;  2d,  such 
consequences  as  from  the  nature  and  subject-matter  of  the 
contract  may  be  reasonably  deemed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  it  was  entered  into ; ' 


principle  is  now  settled,  that  when- 
ever either  the  object  of  the  sender  is 
specially  brought  to  the  notice  of  the 
carrier,  or  circumstances  are  known 
to  the  carrier  from  which  the  object 
ought  in  reason  to  be  inferred,  so 
that  the  object  may  be  taken  to  have 
been  within  the  contemplation  of 
both  parties,  damages  may  be  recov- 
ered for  the  natural  consequences  of 
the  failure  of  that  object." 

These  cases,  with  a  number  decided 
upon  the  same  principle  upon  this 
side  of  the  Atlantic  (Griffin  v.  Colver, 
16  N.  Y.  489;  Copper  Co.  v.  Copper 
Mining  Co.,  33  Vt.  93;  Deming  v. 
The  Railroad,  supra;  Scott  v.  The 
SteamshipvCo.,  106  Mass.  468 ;  Blanch- 
ard  V.  Ely,  31  Wend.  343;  Hamilton 
V.  McPherson,  38  N.  Y.  73 ;  Krom  v. 
Levy,  48  id.  679 ;  Crater  v.  Binninger, 
4  Vr'oom,  513;  Richardson  v.  Chy- 
noweth,  26  "Wis.  656;  Abbott  v. 
Gatch,  18  Md.  314 ;  Ashe  v.  De  Ros- 
sett,  5  Jones  (N.  C),  399 ;  Meade  v. 
Rutledge,  11  Tex.  44 ;  Fessler  v.  Love, 
43  Penn.  St  818),  have  firmly  estab- 
lished the  rule  that  in  order  to  hold 
the  carrier  for  damages  beyond  those 
which  would  accrue  from  his  negli- 
gent delay,  "naturally  and  in  the 
due  course  of  things,"  he  must  be  in- 
formed of  the  special  circumstances 
which  make  promptness  on  his  part 
important  to  the  shipper,  and  which 
may  occasion  exceptional  damages 
as  the  result  of  his  delay ;  aid  con- 
sequently cases  such  as  Black  v.  Bax- 
endale,  1  Exch.  410,  and  Toledo,  etc. 
R.  R.  V.  Lockhart,  71  111.  627,  in  which 
the  plaintifls  were  allowed   profits 


lost  and  expenses  unexpectedly  in- 
curred in  consequence  of  the  carrier's 
delay,  when  the  latter  was  not  in- 
formed of  the  purpose  of  the  ship- 
ment or  of  the  circumstances  which 
made  a  prompt  delivery  by  him  nec- 
essary, may  be  considered  as  contrary 
to  the  established  rule.  See,  also, 
Harvey  v.  Railroad  Co.,  134  Mass.  431, 
cited  post,  §  774 ;  Baltimore,  etc.  R. 
Co.  V.  Pumphrey,  59  Md.  390. 

But  as  said  by  Wilde,  B.,  in  Gee  v. 
The  Railway,  30  L.  J.  Exch.  11,  "  this 
question  of  the  measure  of  damages 
is  one  that  has  produced  more  diffi- 
culty than  perhaps  Emy  branch  of  the 
law ;  and  I  rather  agree  with  an  ob- 
servation made  by  my  brother  Martin, 
that  although  a  very  excellent  at- 
tempt was  made  in  Hadley  v.  Baxen- 
dale  to  lay  down  a  x-ule  of  practice, 
it  has  been  found  that  the  rule  will 
not  meet  all  cases,  aiid  it  will  prob- 
ably be  found  practically,  when  the 
matter  conies  to  be  more  solemnly 
discussed,  that  in  this,  as  in  many 
other  cases  of  contract,  there  is  no 
measure  of  damages  at  aU,  and  that 
we  are  seeking  to  find  a  rule  when  a 
rule  cannot  be  made."  s.  &  6  H.  & 
N.  311. 

iThus,  as  an  illustration  of  this 
rule,  in  Savannah,  etc.  R'y  Ca  v. 
Pritchai-d,  77  Ga.  418,  where  a  still- 
worm  had  been  delayed,  the  con- 
signee was  held  entitled  to  recover 
the  value  of  crude  turpentine  which 
overfiowed  the  boxes  made  to  catch 
it  and  was  lost,  the  owners  having 
no  barrels  in  which  to  store,  and 
not  being  able  to  use  it,  as  their  mill 
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3d,  damages,  which  fairly  may  be  supposed  not  to  have  been 
the  necessary  and  natural  sequence  of  the  breach,  shall  not 
be  recovered,  unless  by  the  terms  of  the  agreement,  or  ,by 
direct  notice,  they  are  brought  v^ithin  the  expectation  of  the 
parties;  4th,  losses  of  profits  in  a  business  cannot  be  allowed, 
unless  the  data  of  estimation  are  so  definite  and  certain  that 
they  can  be  ascertained  reasonably  by  calculation,  and  then 
the  party  in  fault  must  have  had  notice,  either  from  the  nature 
of  the  contract  itself,  or  by  explanation  of  the  circumstances 
at  the  time  the  contract  was  ipade,  that  such  damages  would 
ensue  from  non-performance;  5th,  if  the  contract  is  made 
with  reference  to  embarking  in  a  new  business  (such  as  saw- 
ing lumber  for  the  market),  the  speculative  profits  which  might 
be  supposed  to  arise,  but  which  were  defeated  because  of  a 
breach  of  contract  which  delayed  the  business,  cannot  be 
looked  to  as  an  element  of  damages ;  these  are  dependent 
largely  upon  other  contingencies,  skill,  industry,  energy,  the 
market  supply  of  material,  keeping  machinery  in  order,  loss 
of  time  by  weather,  or  breakage  of  machinery;  6th,  if  the 
delay  is  in  the  transportation  of  machinery  to  be  applied  to  a 
special  use,  and  that  is  known  to  the  carrier,  he  is  responsible 
for  such  damages  as  are  fairly  attributable  to  the  delay,  such 
as  the  value  of  the  use  of  the  machinery,  to  be  tested  by  its 
rental  price,  or  other  approximate  means,  the  expenses  of  idle 
hands,  the  loss  of  gain  on  work  contracted  to  be  done  for 
another  person,  if  such  work  could  have  been  done  if  the  ma- 
chinery had  been  delivered,  and  the  gain  thereby  definitely 
ascertained  in  propel  time ; '  7th,  the  party  injured  by  the 
delay  must  not  remain  supine  and  inactive,  but  should  make 
reasonable  exertions  to  help  himself,  and  thereby  reduce  his 
losses  and  diminish  the  responsibility  of  the  party  in  default 
to  him."  That  the  carrier  was  informed  of  the  special  use  to 
which  the  machinery  was  to   be  put,  must  be  alleged  and 

could  not  be  operated  without  the  would  be  idle  without  them.    Dam- 

Btill-worm.    The  case  was  put  upon  ages  for  loss  to  owner's  business  by 

the  decision  in  Hadley  v.  Baxendale,  delay  in  delivering  goods  are  not  re- 

supra.  coverable   when   the   carrier  kiiew 

1  Knowledge  of  the  s{)ecial  use  is  nothing    about    the   circumstances 

indispensabla    Pacific    Exp.   Co.   v.  when  the  goods  were  accepted  for 

Darnell,  63  Tex.  639,  as  that,  the  ar-  carriage.    Baltimore,  etc.   E.  Co.  v. 

tides  were  intended  for  a  mill  which  Pumphrey,  59  Md.  390. 
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proved  to  entitle  the  pla,intiff  to  such  clama,ges  as  are  men- 
tioned in  the  sixth  of.  these  subdivisions.'  And  something 
more  than  mere  knowledge  of  the  general  use  to  which  the 
•articles  are  to  be  put  is  necessary  in  order  to  charge  the  car- 
rier with  liability  for  loss  of  the  use  of  them  or  the  profits  to 
be  made  by  their  use.-  The  special  circumstances  of  the  case 
requiring  care  or  expedition  must  so  be  brought  to  his  atten- 
tion that  his  acceptance  of  the  goods,  under  those  circum- 
stances, may  fairly  be  said  to  amount  to  an  assumption  of  the 
risks  which  naturally  and  proximately  may  flow  from  his 
default.' 


1  Thus  in  an  action  for  an  injury  to 
a  jack  while  in  transit,  no  recovery 
can  be  had  (or  loss  of  profits  in  let- 
ting him  to  mares,  where  it  is  not 
averred  and  proved  that  the  carrier 
was  informed  of  the  intended  usa 
Chicago,  etc.  R.  Co.  v.  Hale,  83  IlL 
360.  See,  also,  cases  rated  ante,  %  773, 
last  note.  But  in  Missouri,  etc.  R'y 
Co.  V.  Nevin,  31  Kans.  885,  proof  that 
the  carrier  was  informed  that  corn 
shipped  was  intended  for  seed  was 
held  admissible  without  special  aver- 
ment. 

2  Notice  by  a  manufacturer  of  a 
machine  that  he  wishes  to  introduce 
his  machine  in  the  west,  and  the  fact 
that  the  consignee  is  a  manufactui"- 
ing  company,  is  not  sufficient  to 
charge  the  can-ier  with  knowledge 
that  the  consignee  intended  to  use 
the  machine  in  its  business.  Thomas, 
etc.  Co.  V.  Railway  Co.,  62  Wis.  643. 

See,  also,  Harvey  v.  Raih-oad  Co., 
124  Mass.  431,  cited  §  774 

3  In  British  Saw-mill  Co.  v.  Nettle- 
ship,  L.  R.  3  C.  P.  499,  the  plaintiff 
delivered  to  the  defendant's  servants 
on  a  quay  at  Glasgow,  for  shipment 
on  board  the  defendant's  vessel 
which  lay  alongside,  several  cases 
containing  machinery,  which  was 
intended  for  the  erection  of  a  saw- 
mill at  Vancouver's  Island.  Tlie 
master  gave  a  bill  of  lading  for  them, 


describing  the  cases  as  containiag 
"merchandise."  The  defendant  knew 
generally  of  what  the  shipment  con- 
sisted. On  the  arrival  of  the  vessel 
at  her  destination,  one  of  the  cases 
which  contained  machinery,  without 
which  the  mill  could  not  be  erected, 
could  not  be  found  on  board,  and  the 
plaintiffs  were  obliged  to  send  to 
England  to  replace  the  lost  articles. 
Held,  that  the  defendant  was  liable 
for  the  loss  of  the  machinery,  as  de- 
livery to  the  defendant's  servants 
alongside  the  vessel  was  equivalent 
to  a  delivery  on  board.  Held,  also, 
that  the  measure  of  damages  for  the 
breach  of  contract  was  the  cost  of 
replacing  the  lost  articles  in  Van- 
couver's Island,  with  interest  at  five 
per  cent  upon  the  amount  until  judg- 
ment, by  way  of  compensation  for 
the  delay. 

In  answer  to  a  claim  for  a  loss  of 
profi^ts  caused  by  the  delay,  Willes,  J., 
said: 

"Wh9,t,  then,  is  the  rule  which 
ought  to  govern  a  case  of  this  sort? 
I  am  disposed  to  take  the  narrow 
view,  that  one  of  two  contracting 
parties  ought  not  to  be  sdlowed  to 
obtain  an  advantage  which  he  has 
not  paid  for.  The  conclusion  at 
which  we  are  invited  to  arrive  would 
fix  upon  the  ship-owner,  beyond  the' 
value   of  the   thing   lost,    and  the 
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§  Y74.  Damages  tvhen  carrier  refuses  to  perform  his  contract 
to  accept  and  carry  the  goods. —  When  the  carrier  enters  into 
a  contract  to  transport  the  goods,  and  afterwards  refuses  to 
accept  or  to  convey  them,  it  has  been  held  that  the  true  meas- 


freight,  the  further  liability  to  ac- 
count to  tlie  intended  mill-owners, 
in  the  event  of  a  portion  of  the  ma- 
chinery not  arriving  at  all  or  arriv- 
ing too  late  through  accident  or -his 
default  for  the  full  profits  they  might 
have  made  by  the  use  of  the  mill  if 
the  trade  vs^ere  successful  and  with- 
out a  rival.  If  that  had  been  pre- 
sented to  the  mind  of  the  ship-owner 
at  the  time  of  making  the  contract, 
as  the  basis  upon  which  he  was  con- 
ti'acting,  he  would  at  once  have  re- 
jected it.  And  though  he  knew  from 
the  shippers  the  use  they  intended  to 
make  of  the  articles,  it  could  not  be 
contended  that  the  mere  fact  of 
knowledge,  without  more,  would  be 
a  reason  for  imposing  upon  him  a 
greater  degree  of  liability  than  vrould 
otherwise  have  been  cast  upon  him. 
To  my  mind,  that  leads  to  the  inevi- 
table conclusion  that  the  mere  fact 
of  knowledge  cannot  increase  the 
liability.  The  knowledge  must  be 
brought  home  to  the  party  sought  to 
be  charged,  under  such  circum- 
stances that  he  must  know  that  the 
person  he  contracts  with  reasonably 
believes  that  he  accepts  the  contract 
with  the  special  condition  attached 
to  it  The  case  of  Ogle  u  Lord  Lane, 
Law  Rep.  3  Q.  B.  372,  is  not  much  to 
the  purpose ;  the  arrangement  as  to 
damages  took  place  after  breach. 
Several  circumstance  occur  to  one's 
mind  in  this  case  to  show  that  there 
was  no  such  knowledge  on  the  de- 
fendant's part  which  would  warrant 
the  conclusion  contended  for  by  the 
plaintiffs.  In  the  first  placft  the  car- 
rier did  not  know  that  the  whole  of 
the  machinery  would  be  useless  if 
any  portion  ,of  it  failed  to  arrive,  or 


what  that  particular  part  was.  And 
that  suggests  another  consideration 
He  did  not  know  that  the  part  which 
was  lost  could  not  be  replaced  vrith- 
out  sending  to  England.  And,  apply- 
ing what  I  have  before  suggested,  if 
he  did  know  this,  he  did  not  know 
it  under  such  circumstances  as  could 
reasonably  lead  to  the  conclusion 
that  it  was  contemplated  at  the  time 
of  the  contract  that  he  should  be 
liable  for  all  those  consequences  in 
the  event  of  a  breach.  Knowledge 
on  the  part  of  the  carrier  is  only  im- 
portant if  it  forms  part  of  the  con- 
tract It  may  be  that  the  knowledge 
is  acquired  casually  from  a  stranger, 
the  person  to  whom  the  goods  be- 
long not  knowing  or  caring  whether 
he  had  such  knowledge  or  not 
Knowledge,  in  effect  can  only  be 
evidence  of  fraud,  or  of  an  under- 
standing by  both  pai-ties  that  the 
contract  is  based  upon  the  circum- 
stances which  are  communicated. 
That  is  indicated  by  Pothier  in  the 
passage  referred  to,  and  distinctly 
pointed  out  in  the  case  of  the  canon. 
And  that,  no  doubt,  is  what  was  in- 
tended by  the  lord  chief  justice  in 
Cory  V.  Thames  Ii-on works  Company, 
Law  Rep.  3  Q.  B.  181.  In  conclusion, 
referring  to  the  rule  for  the  assess- 
ment of  damages  laid  down  in  the 
<3ase  of  collisions,  see  the  vast  field  of 
inquiry  which  would  be  opened  out 
involving  speculations  of  the  wildest 
kind,  if  we  were  to  take  into  consid- 
eration the  plaintiffs'  intention  to 
erect  a  miU,  and  to  set  up  for  the 
first  time  a  trade,  the  probable  profits 
of  which  are  wholly  incapable  of 
calculation  or  approximation.  It 
would  be  making  a  guess,  in  order  to 


933 


§V74.] 


THE    LAW   OF   CAKEIEE8. 


ure  of  damages  to  which  the  owner  of  the  goods  is  entitled  is 
the  difference  between  the  market  value  at  the  destination  to 
which  they  were  to  have  been  carried,  at  the  time  when  they 
would  have  arrived  there  if  the  carrier  had  performed  his  con- 
tract, and  their  value  at  the  same  time  at  the  place  from 
which  they  were  to  have  been  carried,  less  the  freight.'  But 
if  the  owner  of  the  goods  can  procure  other  means  of  convey- 
ance it  would  be  his  duty  to  do  so^  and,  in  that  case,  the  car- 
ried could  only  be  charged  with  any  excess  in  the  cost  of  the 
shipment  above  the  price  for  which,  according  to  his  contract, 
he  was  to  have  carried  them,  and  such  loss  occasioned  by  the 
delay,  if  any,  as  might  be  its  reasonable  and  natural  conse- 
quence, or  as  he  must  know  from  the  circumstances  or  from 
the  information  given  him  by  the  owner  of  the  goods  would 
be  the  result  of  his  breach  of  the  contract.^  ' 


impose  upon  the  earner  for  the 
mere  breach  of  a  contract,  an  extent 
of  hability  which  we  should  dechne 
to  fix  even  upon  a  wrong-doer.  Take 
the  case  of  a  barrister  on  his  way  to 
practice  at  the  Calcutta  bar,  where 
he  may  have  a  large  number  of  briefs 
awaiting  him ;  through  the  default  of 
the  Peninsular  &  Oriental  Company 
he  is  detained  in  Egypt  or  in  the 
Suez  boat,  and  consequently  sustains 
great  loss ;  is  the  company  to  be  re- 
sponsible for  that,  because  they  hap- 
pened to  know  the  purpose  for  which 
the  traveler  was  going?  I  entirely 
agree  with  my  lord  that  the  plaint- 
iffs cannot  recover  damages  beyond 
the  sum  necessarily  expended  in  re- 
placing the  lost  box  of  machineiy, 
and  the  freight  and  interest  upon 
the  amount  for  the  time  the  plaint- 
iffs were  delayed." 

See,  also,  the  cases  cited  in  the  pre- 
ceding section. 

'  Bridgman  v.  Steamboat  Emily,  18 
Iowa,  509;  Bracket  v.  McNair,  14 
Johns.  170;  MoGovern  v.  Lewis,  56 
Penn.  St.  231 ;  Amory  v.  McGregor, 
15  Johns.  24;  O'Connor  v.  Forster,  10 
Watte,  418;  Bell  v.  Cunningham,  3 


Pet  69;  The  Cassius,  3  Story,  81; 
Cowley  V.  Davidson,  13  Mum.  93. 

Where  the  carrier  fails  to  furnish 
cars  as  he  agreed,  knowing  that  they 
were  wanted  to  carry  goods  in  time 
for  a  certain  market  day,  the  loss  of 
that  market  is  recoverabla  Hamil- 
ton V.  Railroad  Co.,  96  N.  C.  898.  See, 
also,  Toledo,  etc  E'y  Co.  v.  Roberts, 
71  111  540. 

2  pgden  V.  MarshaU,  8  N.  Y.  340 ; 
The  Tiibune,  3  Sumn.  144;  TheZe- 
nobia,  Abbott's  Adm.  48;  Porter  v. 
Steamboat  New  England,  17  Mo.  290 : 
O'Connor  v.  Foster,  supra;  Crouch 
V.  The  Railway,  11  Exch.  742 ;  Oakes 
V.  Richardson,  2  Lowell's  Dec.  173; 
Grund  v.  Pehdergast,  58  Barb.  316. 

In  Houston,  etc.  R'y  Co.  v.  Smith, 
63  Tex.  323,  it  is  held  that  when  a 
railroad  company  wrongfully  refuses 
to  take  produce  offered  for  shipment, 
it  is  the  duty  of  the  owner  to  take 
care  of  and  protect  his  properly 
while  it  is  delayed,  and  for  the  ex- 
pense thus  incurred  the  company  is 
liable.  It  is  also  liable  for  the  loss 
occasioned  by  the  delay  in  getting 
the  produce  to  its  destinatiou,  to  be 
estimated  by  ascertaining  the  price 
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But  the  right  to  transport  the  goods  by  other  means  and 
then  to  charge  the  delinquent  carrier  with  the  excessive  cost 
is  a  limited  one,  depending  upon  the  nature  of  the  goods  and 
the  circumstances  of  the  case.  For  while  such  increased  ex- 
pense, if  reasonable  in  amount,  may  form  in  many  cases  a 
proper  element  of  damage,'  there  are  other  cases,  as  where 
the  goods  are  mere  merchandise  sought  to  be  shipped  to  a 
better  market,  in  which  it  will  not  be.  Thus  in  a  leading  case  ^ 
it  appeared  that  one  Elkins  had  made  a  contract  with  a  lake 
carrier  to  transport  a  large  quantity  of  salt  from  Bay  City  to 
Chicago.  The  carrier  transported  but  one  cargo,  and  Elkins 
claimed  that  he  was  then  unable  to  get  any  other  vessel  to 
complete  the  carriage  owing  to  the  lateness  of  the  season. 
He  therefore  had  it  sent  by  rail,  in  lots  as  he  wanted  it,  from 
time  to  time  during  several  months,  and,  having  brought  an 
action,  was  permitted  by  the  trial  court  to  recover  the  differ- 
ence between  the  price  agreed  upon  and  what  he  paid  for 
transportation  by  rail. 

;  But  the  supreme  court,  per  Campbell,  J.,  said :  "  We  do  not 
see  upon  what  rule  this  recovery  can  be  justified.  The  dam- 
ages to  which  Elkins  was  entitled,  if  any,  would  be  such  as 
would  have  placed  him  in  the  position  he  would  have  occupied 
had  the  salt  been  taken  to  Chicago  by  vessel  as  agreed.  It 
was  not  an  article  of  specific  utility  for  preservation,  but  an 
at-ticle  of  merchandise,  and  only  valuable  as  such.  The  only 
advantage  he  could, have  gained  by  a  timely  shipment  accord- 
ing to  the  contract  would  have  been  the  excess  of  the  value 
of  the  salt  in  the  Chicago  market,  at  the  date  when  it  should 
have  arrived,  beyond  what  it  was  worth'  in  Bay  City  and  the 
expenses  of  loading,  shipment  and  delivery  at  his  warehouse 
in  Chicago.  If  there  was  no  such  excess  in  value  at  that  time, 
then  he  was  not  damaged.  If  there  was  such  an  excess,  then 
he  was  entitled  to  that  and  Hothing  more. 

"He  would  not  have  been  justified  in  procuring  shipnient 
by  rail  if  the  railroad  prices  would  have  rendered  it  unprofit- 
able. There  are,  no  doubt,  cases  where  property  is  of  such  a 
nature,  or  where  the  necessity  of  having  it  at  a  certain  point 

there,  when  it  should  have  arrived,        '  Crouch  v.  Railway  Co.,  supra. 
had  it  been  taken  when  offered,  and       2  Ward's  Line  v.  Elkins,  34  Mich. 
ite  price  at  the  time  it  did  arrive.  439. 
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is  SO  imperative,  that  the  circumstances  may  justify  employing 
any  transportation  which  is  accessible,  and  may  render  the 
difference  in  cost  of  transportation  a  proper  measure  of  dam- 
ages. But  this  can  never  be  proper  in  regard  to  ordinary  ar- 
ticles of  consumption,  always  to  be  found  on  the  market,  and 
only  valuable  to  the  owner  for  their  merchantable  qualities. 
A  person  has  no  right  to  put  others  to  an  expense  of  such  a 
nature  as  he  would  not  as  a  reasonable  man  incur  on  his  own 
account.^  When  such  a  necessity  exists,  it  is  maintained  only 
as  a  necessity,  and  allowed  because  of  its  urgency.  If  such  a 
rule  is  ever  applicable,  it  cannot  be  satisfied  by  allowing  a 
party,  instead  of  seeking  other  means  of  carriage  immediately 
at  hand,  to  await  his  leisure  and  speculate  on  future  chances, 
and  make  shipments  piecemeal,  as  was  done  here." 

The  question  of  the  right  to  recover  damages  for  the  failure 
to  accept  and  carry  goods  intended  for  a  special  use,  and  for 
the  loss  of  profits  resulting  from  such  failure,  depends  upon 
the  same  considerations  as  those  already  referred  to  in  actions 
for  damages  caused  by  the  carrier's  delay .^ 


1  Citing  La  Blanche  v.  Railway  Co., 
L.  R.  1  C.  P.  Div.  286. 

2  See  ante,  §§772,  773. 

In  Harvey  v.  Railroad  Co.,  124 
Mass.  421,  plaintiflE  made  a  contract 
with  defendant  for  transportation 
from  time  to  time  as  offered,  of  cer- 
tain railroad  ties  from  Canada  to 
Boston,  telling  the  company  that  he 
wished  to  make  this  contract  because 
he  expected  to  make  contracts  for 
the  sale  of  the  ties  to  other  persons  in 
Boston.  He  notified  defendant  that 
he  had  made  such  contracts  and  de- 
manded transportation  of  ties  to  fill 
these  conti-acts,  but  defendant  re- 
fused to  transport  them.  He  brought 
an  action  to  recover  for  the  loss  of 
profits  on  these  contracts,  and  recov- 
ered in  the  court  below,  but  the  ver- 
dict was  set  aside  by  the  supreme 
judicial  court  Said  the  court,  by 
Endicott,  J. : 

"As  the  plaintiQ  had  made  no 
contracts  for  the  delivery  of  ties  in 


Boston  at  the  time  when  the  defend- 
ant entered  into  the  agreement  to 
transport,  and  no  notice  was  or  could 
then  have  been  given  of  the  character 
and  terms  of  those  contracts,  we  are 
of  opinion  that  the  defendant  cannot 
be  held  liable  in  damages  for  the 
profits  which  would  have  accrued  to 
the  plaintiff  under  such  subsequent 
contracts.  Such  damages  could  not 
have  been  in  the  contemplation  of 
the  pailies,  when  they  made  their 
conti'act,  as  a  probable  result  of  a 
breach  of  it 

"When  a  carrier  receives  goods 
fq/c  transportation,  and  fails  to  de- 
liver them,  the  owner  is  entitled  to 
recover  the  market  value  of  the 
goods  at  the  time  and  place  at  which 
they  should  have  been  delivered. 
Spring  V.  Haskell,  4  Allen,  112.  And 
where  the  carrier  negligently  delays 
the  delivery  of  goods,  he  is  liable  for 
loss  in  their  mai-ket  value  during  the 
delay.   Cutting  v.  Gi-and  Trunk  EaiL 


926 


ACTIONS   AGAINST   COMMON   CAEEIEES. 


[§  TYS. 


§  115.  Delay  not  a  conversion  of  the  goods. —  Delay  on  t-he 
part  of  tke  carrier  does  not  constitute  a  conversion  of  the 
goods,  no  matter  how  long  continued,  so  as  to  make  him  liable 
for  their  value ;  and  so  long  as  the  goods  remain  in  specie, 

way,  13  Allen,  381.  It  is  said  in  that 
case  that  this  is  the  most  simple  and 
just  rule  as  well  as  the  easiest  to  be 
applied ;  for  it  depends  on  the  general 
iiarket  value  of  the  goode,  and  in- 
volves no  question  of  contingent  or 
speculative  profits,  and  no  considera- 
tion of  any  other  contracts  made  or 
omitted  to  he  made  by  the  plaintiff 
in  view  of  his  contract  with  the  de- 
fendant To  refer  to  such  other  con- 
tracts, or  the  profits  which  might 
have  resulted  from  them,  not  within 
the  knowledge  or  contemplation  of 
the  defendant,  would  be  to  hold  him 
liable  for  the  consequences,  or  allow 
him  the  benefit,  not  of  his  own  con- 
tract with  the  plaintiff,  but  of  deal- 
ings between  the  latter  and  third 
persons,  with  which  the  defendant 
had  nothing  to  do. 

"If,  therefore,  the  defendant  had 
received  the  ties  for  transportation 
according  to  its  contract,  and  failed 
to  deliver  them  at  all,  it  would  have 
been  liable  for  their  market  value  in 
Boston  at  the  time  when  they  should 
have  been  delivered;  or,  if  it  had 
negligenJJy  delayed  the  delivery,  it 
would  have  been  liable  for  the  dim- 
inution in  their  market  value  dur- 
ing the  delay.  It  would  not,  in  either 
event,  have  been  liable  in  damages 
for  loss  of  profits  sustained  by  the 
plaintiff  Under  his  subsequent  con- 
tracts with  other  parties ;  unless  it 
can  be  said  that,  by  reason  of  the 
plaintiff's  announcement  that  he  in- 
tended to  make  such  contracts,  it 
was  necessarUy  within  the  contem- 
plation of  the  parties  when  they 
made  the  contract  of  transportation, 
and  as  the  probable  consequence  of 
its  breach,  that  the  defendant  might 


be  liable  for  damages  resulting  to 
the  plaintiff  fi'om  his  inability  to  ful- 
fill such  contracts,  the  terms  of  which 
were  not  and  could  not  then  be  dis- 
closed. 

"  The  damages  for  which  a  carrier 
is  liable  for  failure  to  perform  his 
contract  are  those  which  result 
from  the  natural  and  ordinary  con- 
sequences contemplated  at  the  time 
of  making  the  contract  of  transpor- 
tation, and  a  larger  liability  can  be 
imposed  upon  him  only  when  it  is  in 
the  contemplation  of  the  parties  that 
the  carrier  is  to  respond,  in  a  case  of 
breach,  for  special  and  exceptional 
damages.  In  such  a  case  the  extent 
and  character  of  the  obligation  he 
assumes  should  be  known  to  the  car- 
rier, which  in  this  case  was  impos- 
sible, as  the  contracts  were  not  then 
made.  The  mere  knowledge  on  the 
part  of  the  defendant  that  the  plaint- 
iff intended  to  make  contracts  for  the 
sale  of  the  ties  to  be  transported  can- 
not impose  a  liability  upon  the  de- 
fendant for  loss  of  profits  on  such 
contracts.  Whether  there  would  be 
a  loss  of  profits,  it  was,  of  course, 
then  impossible  to  determine,  and 
probable  profits  would  be  incapable 
of  estimation.  If  the  defendant  is 
liable  in  this  case  for  such  possible 
or  probable  profits,  then  every  carrier 
who  is  informed,  when  he  takes 
goods  for  transportation,  that  the 
shipper  intends  to  sell  them,  is  liable, 
upon  failure  to  perform  his  contract, 
for  loss  to  the  shipper  in  his  dealing 
with  other  parties,  with  which  the 
carrier  has  nothing  to  do,  and  the  re- 
sult of  which  it  is  impossible  for  him 
to  antioipata  Scott  v.  Boston  &  New 
Orleans  Steamship  Co.,  106  Mass.  468. 
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however  much  they  may  be  depreciated  in  value,  the  consignee 
or  owner  must  receive  them  when  tendered,  and  can  recover 
from  the  carrier  only  the  damages  which  he  has  sustained  by 
the  delay.'  Nor  will  a  voluntary  acceptance  of  the  goods, 
when  there  has  been  inexcusable  delay  on  the  part  of  the  car- 
rier in  their  delivery,  preclude  the  owner  from  a  recovery  of 
whatever  damages  he  may  have  sustained  thereby.^ 

§  776.  Da/mages  for  delay  where  the  goods  a/re  not  for  sale 
as  merchandise. —  "Where  the  goods  are  not  intended  for  sale 
in  the  market  of  destination,  but  are  intended  to  serve  some 
specific  purpose  of  the  owner,  the  rule  that  the  carrier  will  be 
liable  for  depreciation  in  the  market  value  during  his  negli- 
gent delay  will,  of  course,  not  be  applicable ;  and  in  the  ab- 
sence of  special  circumstances  which  may  make  the  carrier 
liable  for  some  special  loss,  or  for  the  expense  to  which  the 
owner  may  be  put  by  his  negligent  delay,  he  could  be  held 
liable  only  for  the  inconvenience  to  which  the  owner  had  been 


This  would  be  to  introduce  a  new 
and  uncertain  element  of  liability 
into  the  contract,  and  we  are  not 
aware  of  any  authority  which  goes 
to  that  extent    .    .    . 

"  This  question  has  been  considered 
in  numerous  qases,  and  it  is  sufficient 
to  say  that  the  principle  upon  which 
Hadley  v.  Baxendale  was  decided  is 
now  well  established,  though  some  of 
the  dicta  of  Baron  Andersen,  in  de- 
livering the  judgment,  have  been  the 
subject  of  criticism.  Home  v.  Mid- 
land Railway,  L.  E.  8  C.  P.  131,  133, 
141 ;  Oee  v.  Lancashu-e  &  Yorkshire 
Railway,  6  H.  &  N.  211 ;  Borries  v. 
Hutchinson,  18  C.  B.  (N.  S.)  445; 
Great  Western  Railway  v.  Redmayne, 
L.  E.  1  C.  P.  829 ;  Wilson  v.  Newport 
Dock  Co.,  L.  R  1  Ex.  177,  184,  186; 
Woodger  v.  Great  Western  Railway, 
L.  R.  2  C.  P.  318 ;  British  Columbia 
Saw-mill  Co.  v.  Nettleship,  L.  R.  3 
C.  P.  499 ;  Cory  v.  Thames  Ironworks, 
L.  R  3  Q.  B.  181.  See,  also,  Watera 
V.  Towers,  8  Exoh.  401,  and  Baron 


Parke's  observation  thereon  in  Had- 
ley V.  Baxendale,  9  Exch,  349. 

"  We  are  therefore  of  opinion  there 
was  error  in  instructing  the  jury 
that  the  plaintiff  could  recover  dam- 
ages for  loss  of  profits  on  his  subse- 
quent contracts.  As  the  ties  were 
not  sent  to  Boston,  the  true  measure 
of  daniages  is  the  difference  between 
the  market  price  iu  Boston  and  the 
market  price  in  Canada  at  the  time 
when  the  defendant  should  have 
transported  the  ties  according  to 
its  contract,  deducting  therefrom  the 
price  stipulated  in  the  contract  for 
transportation." 

1  St.  Louis,  etc.  R'y  Ca  v.  Mudford, 
44  Ark.  439 ;  Scovill  v.  Griffith,  12 
N.  Y.  509;  Hawkins  v.  Hoffman,  6 
Hill,  586;  Packard  v.  Getman,  4 
Wend.  618;  Robinson  v.  Austin,  2 
Gray,  564.  See,  also.  Gulf,  etc.  R'y 
Co.  V.  Booton,  —  Tex.  — ,  15  S.  W. 
Rep.  503 ;  Gulf,  etc.  R'y  Co.  v.  Jack- 
son, —  Tex.  — ,  15  a  W.  Rep.  138. 

2  Hackett  v.  The  Railroad,  35  N.  H. 
890. 
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put  by  being  deprived  of  the  use  of  his  property  during  the 
time  of  the  delay ;  which  must  be  determined  as  a  question  of 
fact  by  the  jury,  by  ascertaining  from  the  evidence  the  value 
of  its  use,  the  criterion  of  which  would  be,  in  most  cases,  its 
rental  value  during  the  delay ;  or,  in  case  of  an  absolute  re- 
fusal to  transport  according  to  contract,  for  such  time  as  would 
be  requisite  to  obtain  the  article  by  another  conveyance  or 
from  some  other  source.^ 

§  11 6a.  Measure  of  damages  for  conversion  of  the  goods  — 
Mitigation  of  da/mages. —  The  measure  of  damages  for  the  con- 
version of  the  goods  will  ordinarily  be  the  same  as  for  their 
loss  or  destruction,  namely,  their  value  at  the  place  of  destina- 
tion, with  interest,  less  the  cost  of  transportation.^  An  un- 
qualified refusal  to  deliver  the  goods,  or  a  refusal  based  upon 
an  unreasonable  requirement,  is  a  conversion ;  ^  and  where  there 
is  a  question  as  to  the  amount  of  damages  sustained  by  the 
refusal,  it  is  held  that  the  plaintiff  is  not  bound  to  accept  a 
subsequent  tender  of  them,  but  may  recover  their  value.*  But 
though  a  delivery  of  the  goods  to  the  wrong  person  is  a  con- 
version,' yet,  where  the  carrier  discovers  it  and  reclaims  the 
goods  so  that  he  has  them  in  readiness  to  be  delivered,  it.  is 
held  that  this  may  be  shown  in  mitigation  of  damages.*  So, 
where  the  goods  have  been  delivered  by  the  carrier  without 
the  owner's  consent,  but  the  person  to  whom  they  are  so  de- 
livered afterwards  pays  the  owner  for  them,  this  fact  may  be 
shown  in  mitigation."  Where  the  carrier  delays  delivery  in 
good  faith  and  upon  reasonable  grounds,  in  order  to  ascertain 
the  person  entitled  to  receive  the  goods,  he  will  not  be  liable ;  * 
but  even  if  the  delay  was  not  authorized,  he  wiU  not  be  lia- 
ble for  loss  to  the  owner's  business  when  the  special  circum- 
stances upon  which  it  is  based  were  not  disclosed  to  the  carrier 
at  the  time  he  accepted  the  goods.*^ 

•  Benton  v.  Fay,  64  HI.  417 ;  Priestly  5  Ante,  §  345  et  seq. 

V.  The  Railroad,  26  id.  305 ;  Green  v.  6  American  Express  Co.  v.  Bruns- 

Williams,  45  id.  306.    See,  also,  ante,  wick,  4  111  App.  606. 

§7706.  TJellett  v.  EaUway  Co.,  30  Minn. 

2Seeawfe,§769.  365. 

'  See  ante,  §  828.  8  Ante,  %  344 

*Loefflert!.  PacketCo.,  7Mo.  App.  » Baltimore,   etc.   R.   Co.  v.  Pum- 

185.  phrey,  59  Md.  390. 
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I  COMMON-LAW  ACTIONS. 

§  117.  Actions  for  injwries  at  common  Imv.—  By  the  com- 
mon law  the  right  of  action  for  the  personal  injury  sustained 
by  the  passenger  through  the  negligence  of  the  carrier  was 
confined  solely  to  him ;  and  in  case  of  his  death  without  a  re- 
covery, the  right  did  not  survive  nor  pass  to  his  personal  rep- 
resentatives, but  ceased  with  the  termination  of  his  life, 
according  to  the  maxim  actio  personalis  moribwr  cum,  persona} 

180 ;  Soule  v.  The  Railroad,  24  Conn. 
575 ;  Louisville,  eta  R  R.  v.  Burke,  6 
Cold.  45 ;  Lyons  v.  Woodward,  49 
Me.  29 ;  Palfrey  v.  The  Railroad,  4 
Allen,  55 ;  Hubgh  v.  The  Railroad,  6 
La.  Ann.  495;  Holland  v.  Railroad 
Co.,  144  Mass.  425 ;  Chicago,  eta  R 
Ca  V.  Schroeder,  18  HI.  App.  328; 
Edgar  v.  Castello,  14  S.  C.  20. 


1  Baker  v.  Bolton,  1  Camp.  498; 
Carey  w  The  Railroad,  1  Cush.  475; 
Kearney  v.  The  Railroad,  9  id.  109 ; 
■Whitford  V.  The  Railroad,  23  N.  Y. 
465 ;  Dickins  v.  The  Railroad,  id.  158 ; 
Ohio,  etc.  R.  R  w  Tindall,  13  Ind. 
366;  Eden  v.  The  Raikoad,  14  B. 
Mon.  204;  Green  v.  The  Railroad,  28 
Barb.  9;  Hyatt  v.  Adams,  16  Mich. 
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But  if  it  could  be  shown  that  the  injured  passenger  stood  in 
the  relation  of  servant  to  the  plaintiff,  and  that  in  consequence 
of  the  injury  the  plaintiff  had  sustained  damage  by  the  loss  of 
the  services  of  the  servant,  he  was  allowed  to  recover,  not  di- 
rectly for  the  personal  injury,  but  for  the  consequential  pecun- 
iary loss ;  and,  in  theory  at  least,  his  recovery  was  limited  by 
the  extent  of  this  loss,  the  right  of  action  for  the  injury  to  his 
person  being  in  the  injured  party  and  ceasing  to  exist  upon 
his  death.^ 

§  778.  Parenfs  right  of  action. —  Upon  this  principle  the 
parent  has  a  right  of  action  for  injury  to  his  minor  child,  who 
is  regarded  as  under  his  dominion  and  in  that  sense  as  his 
servant ;  and  Consequently  it  has  been  held  that  his  right  of 
recovery  will  be  limited  by  the  actual  consequential  injury 
which  he  has  sustained  by  the  loss  of  the  child's  service.  Such 
at  least  is  understood  to  be  the  extent  of  his  common-law 
right ;  and  it  is  consequently  held  that  the  mere  relation  of 
pa,rent  and  child  of  itself  confers  no  right  of  action  upon  the 
former  for  an  injury  done  to  the  latter,  but  that  there  must 
be  evidence  of  service  of  which  the  parent  has  been  deprived 
in  consequence  of  the  injury.^ 

§  779.  Same  subject  —  Nature  aiid  extent  of  recovery. —  But 
in  this  country  greater  latitude  has  been  allowed  in  the  re- 
covery by  the  parent,  and  it  has  been  held  that  he  may  recover, 
not  only  for  the  loss  of  service,  but  for  the  expense  of  the 
sickness  of  the  plaintiff's  wife,  caused  by  the  shock  to  her  feel- 
ings by  the  negligent  killing  of  her  son ; »  for  distress  of  mind 
occasioned  by  the  child's  death,  and  for  the  expenses  of  its 
funeral ;  *  and  also  for  the  expenses  incurred  by  the  parent  in 
the  curing  or  attempt  to  cure  the  child  of  its  injuries ; '  and 

>  Hall  V.  Hollander,  4  B.  &  C.  660.  <  Owen  v.   Brockschmidii  54  Ma 

2  Hall  V.  Hollander,  supra;  Ken-    285. 

nard  v.  Burton,  25  Me.  39 ;  James  v.  »  Dennis  v.  Caai-k,  2  Cush.  347 ;  Saw- 
Christy,  18  Mo.  162;  Dunn  v.  RaU-  yer  v.  Sauer,  10  Kan.  519;  Sykes  v. 
way  Co.,  21  Mo.  App.  188;  Matthews  Lawlor,  49  Cal.  236;  Karr  v.  Parks, 
V.  RaUway  Co.,  26  Mo.  App.  75 ;  Grin-  44  id.  46 ;  Durden  v.  Bamett,  7  Ala. 
nell  V.  Wells,  1M.&  Gr.  1041 ;  Rogers  169 ;  Penn.  R.  R.  u  KeUey,  31  Penn. 
V.  Smith,  17  Ind.  823;  Hartfleld  v.  St.  372;  Hussey  v.  Ryan,  64  Md.  426; 
Ropes,  21  Wend.  615 ;  Dennis  v.  Frick  u  Railway  Co.,  75  Mo.  542 ; 
Clai-k,  2  Cush.  847.  Evansich  v.  Railway  Co.,  57  Tex.  123. 

3  Ford  V.  Monroe,  20  Wend.  210.  May  recover  for  his  own  time  ex- 
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this  it  would  seem  is  the  case  without  reference  to  the  capac- 
ity of  the  child  to  render  service  to  its  parent.'  It  has  also 
been  held  that,  in  estimating  the  damages  sustained  by  the 
parent,  not  only  the  loss  up  to  the  time  of  the  trial  might  be 
considered,  but  all  such  prospective  loss  as  must  necessarily 
accrue  from  the  injury ;  ^  and  that  where  injuries  were  mali- 
ciously inflicted,  the  parent  might  recover  not  only  compen- 
satory but  even  exemplary  or  punitive  damages.'  But  it 
seems  that  in  estimating  the  value  to  the  parent  of  the  child's 
future  services,  the  expenses  of  his  support  during  minority 
should  be  considered.*  This  right  of  action  is  ordinarily  the 
father's ;  but  where  the  father  is  dead,  the  mother  may  recover 
for  the  loss  of  services  of  her  unemancipated  child  and  for  the 
expense  to  which  she  is  put  for  nursing  and  medical  attend- 
ance." 

§  780.  MusbanWs  right  of  action. —  So,  by  the  common  law, 
the  husband  being  entitled  to  the  society  as  well  as  to  the 
labor  and  earnings  of  the  wife,  and  to  aU  property  acquired  as 
the  fruits  of  her  labor,  any  injury  done  to  her,  either  by  de- 
sign or  by  negligence,  would,  upon  the  same  principle,  be  the 
subject  of  an  action  for  damages  by  the  husband,  and  he  would 
be  entitled  to  recover,  not  only  for  the  loss  of  the  services  and 
society  of  his  wife,  but  for  any  expenses  incurred  by  him  in 
consequence  of  the  injury  inflicted.^  And  although  the  injury 
might  result  in  the  death  of  the  wife,  this  would  not. deprive 

pended  in  nursing.    Connell  v.  Put-  '  Klingman  v.  Holmes,  54  Mo.  304 ; 

nam,  58  N.  H.  534  Magee  v.  Holland,  3  Butcher,  86. 

1  Sykes  v.  Lawlor,  49  Cal  236.    See  <  Telfer  v.  Railroad,  1  Vroom,'188. 
Karr  v.  Parks,  44  CaL  46 ;  Sawyer  v.  5  Natchez,  etc.  R  Co.  v.  Cook,  63 
Sauer,  10  Kan.  519.  Miss.  38;  Hartford  Co.  v.  Hamilton, 

2  Drew  V.  The  Railroad,  26  N.  Y.  60  Md.  340.  But  she  must  show  that 
49.  Parent  may  recover  for  pros-  the  child  was  in  her  service.  Mat- 
pective  loss  during  minority,  and  for  thews  v.  Railway  Co.,  36  Mo.  App.  75. 
expenses  incurred  in  the  child's  care  "Filer  v.  The  Railroad,  49  N.  Y.  47 ; 
and  cure,  but  not  for  contingent  Sloan  v.  The  Railroad,  1  Hvm,  540 ; 
prospective  expenses  of  this  kind.  Brooks  v.  Schwerin,  54  N.  Y.  343. 
Cuming  v.  Railroad  Co.,  109  N.  Y.  95.  Where  husband  and  wife  are  both 

Adopted  parent  may  recover  for  injured  by  same  act,  his  recovery  for 
loss  of  services  of  a  child  received  injuries  to  his  person  is  no  bar  to  his 
mto  his  family  and  treated  as  his  action  to  recover  for  loss  of  society 
own,  though  not  formally  adopted,  and  services  of  his  wife,  and  for  ex- 
"Whitaker  v.  Warren,  60  N.  H.  20.  penses  in  curing  her.    Skoglund  v. 
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the  husband  of  Ms  right  to  recover  for  the  loss  which  he  had 
previously  sustained.  Her  death  could  not  extinguish  a  right 
of  action  which  had  previously  existed.'  And  the  same  rule 
would  apply,  of  course,  in  case  of  the  death  of  the  servant  or 
child.2 

§  781.  Relation  of  servitude  necessa/ry  at  common  law. —  The 
right  of  one  person  to  recover  damages  for  an  injury  done  to 
another  exists,  however,  only  when  in  fact  or  by  construction 
of  law  that  other  is  the  servant  of  the  former ;  and  depends 
solely  upon  the  relation  of  servitude  and  the  loss  of  service.' 
It  therefore  follows  that  no  such  right  of  action  exists  on 
behalf  of  the  child,  the  servant,  or  the  wife,  for  an  injury  done 
to  the  parent,  the  master  or  the  husband,  as  the  case  may  be, 
unless  it  be  conferred  by  statute,  however  much  the  person 
standing  in  such  dependent  relation  may  have  been  the  sufferer 
by  the  infliction  of  the  injury;  and  whether  the  injury  re- 
sulted in  the  death  of  the  party  or  not,  no  right  to  recompense 
or  satisfaction  from  the  wrong-doer  accrued,  by  the  rules  of 
the  common  law,  to  any  other  person,  by  virtue  of  his  relation 
to  or  dependence  upon  the  person  to  whom  the  wrong  had 
been  done.* 

§  781ffl.  Effect  of  child's  contrilutory  negligence  on  parenfs 
action. —  Where  the  father  sues  to  recover  for  the  loss  of  serv- 
ice and  incidental  damages  consequent  upon  an  injury  to  his 
child,  his  right  of  recovery  is  ordinarily  subject  to  the  defense 
of  his  child's  contributory  negligence  where  the  latter  is  of 
such  age  that  negligence  will  be  attributed  to  him.'  As  is  said 
in  one  case :  ^  "  The  father  can  recover  only  under  the  same 
circumstances  of  prudence  as  would  be  required  if  the  action 
were  on  behalf  of  the  boy." 

But  where,  without  the  knowledge  or  consent  of  the  father, 

Railroad  Co.,  —  Minn. — ,  47  N.  W.  right  of  action  for  the  death  of  his 

Rep.   1071,  citing  as  analogous  but  parent    The  action  is  statutory  or 

conflicting   cases,    Railroad    Co.    v.  none.    Scott  v.  Railroad  Co.,  77  Ga. 

Chester,  57  Ind.  297,  and  Newbury  v.  450. 
Railroad  Co.,  25  Vt.  377.  5  Gilligan  v.  Railroad  Co.,  1  E.  D. 

1  Hyatt   V.  Adams,  16    Mich.  180;  Smith,  453;  Kennard  v.  Burton,  25 

Long  V.  Morrison,  14  Ind.  595.  Me.  39 ;  Burke   v.  Railroad  Ca,  34 

8  Ford  V.  Monroe,  20  Wend.  210.  How.  Pr.  339;  Chicago,  etc.  R.  Co.  v. 

s  Hall  V.  Holland,  4  B.  &  C.  660.  Harney,  28  Ind.  28. 

*  At  common  law  a  child  has  no       6  in  Burke  v.  Railroad  Co.,  supra. 
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the  child  is  put  by  his  employep  at  a  dangerous  occupation,  it 
is  held  that  the  contributory  negligence  of  the  child  will  not 
be  imputed  to  the  father.^ 

§  781J.  Ejfect  of  parents  contributory  negUgence  on  Ms  own 
action. —  So  it  is  well  settled  that  in  an  action  by  the  parent 
for  the  loss  sustained  by  himself  from  the  injury  to  his  child, 
the  parent's  own  contributory  negligence  is  a  good  defense  to 
his  fiction  .- 

§  781c.  Effect  of  negUgence  of  husband  or  wife  on  tlie  other's 
action. —  The  effect  of  the  negligence  of  either  husband  or  wife 
in  actions  brought  by  the  other  is  not  clearly  settled.  The 
question  is  affected  by  two  influences  —  one,  the  legal  identity 
of  the  two  and  the  right  of  the  husband  to  the  wife's  person- 
alty at  common  law ;  the  other,  the  imputation  of  negligence 
under  the  rule  in  Thorogood  v.  Bryan,  both  of  which  have 
been  largely  done  away  with  in  modern  times  by  legislative 
enactments  in  the  one  case  and  judicial  decisions  in  the  other. 

Where  the  action  is  brought  by  both  for  their  joint  benefit, 
the  negligence  of  the  wife  is  held  attributable  to  the  husband,' 
and  in  her  action,  where  "  she  was  under  the  care  of  her  husband, 
who  had  the  custody  of  her  person  and  was  responsible  for 
her  safety,"  *  his  negligence  is  held  to  be  a  bar  to  her  recov- 
ery. Where,  however,  the  right  to'  sue  alone  and  recover  as 
her  sole  property  is  given  by  statute  to  the  wife,'  or  where 
the  husband  has  no  joint  interest  in  the  action  and  is  in  no 
way  identified  with  her,*  the  rule  may  be  otherwise. 

In  another  class  of  cases,  namely,'  that  where  the  husband' 
sues  for  the  loss  of  services  and  society  of  his  wife,  as  at  com- 
mon law,  his  contributory  negligence  or  hers,  as  in  the  case 

1  Williams  v.  Railroad  Co.,  —  Ala.  <  Peck  v.  Bailroad  Co.,  50  Comi. 
— ,  9S.  Rep.  77.  379;  Carlisle  v.  Sheldon,  38  Vt.  440. 

2  Iron  Co.  V.  Brawley,  88  Ala.  375 ;  See,  also,  Yahn  v.  Ottumwa,  60  Iowa, 
Williams  v.  Railroad  Co.,  —  Ala.  — ,  429 ;  Huntoon  v.  Trumbull,  2  Mc- 
9  S.  Rep.  77 ;  Hurst  v.  Railway  Co.,  Craiy,  314. 

84  Mich.  539 ;  Glassey  v.  Railway  Co.,  *  Ylon  v.  St  Louis,  3  Mo.  App.  281 ; 

57  Penn.  St.  172 ;  Railway  Co.  u  Sny-  Hedges  v.  Kansas  City,  18  Mo.  App. 

der,  24  Ohio  St  670 ;  Wright  u  Rail-  62. 

road,  4  Allen,  289 ;  Albertson  v.  Rail-  « Platz   v.   Cohoes,  24   Hun,  101 ; 

road  Co.,  48  Iowa,  292.  affirmed  on  other  points,  89  N.  Y. 

3  McFadden  v.  Railway  Co.,  87  Cal.  219. 
464 
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of  parent  and  child,  or  master  and  serFant,  would  defeat  his 
action.' 

IL  STATUTORY  ACTIONS. 

§  782.  Statutory  right  of  action  in  case  of  death  —  Lord 
OampbelVs  Act. —  As  has  been  seen,'  no  action  could  be  main- 
tained at  common  law  to  recover  damages  for  injuries  sus- 
tained by  reason  of  causing  the  death  of  a  human  being.'  This, 


1  See  ante,  §§  781a,  781b. 

Mnfe,  §777. 

3  In  Grosso  v.  Railroad  Co.,  50  N.  J. 
Ii.  317,  Magie,  J.,  says :  "  Many  rea- 
sons have  been  suggested  for  the 
rule.  It  has  been  said  that  it  is  in- 
consistent with  the  policy  of  the  law 
to  permit  the  value  of  hvunan  life  to 
become  the  subject  of  judicial  com- 
putation (Worley  v.  Cincinnati  R.  Co., 
1  Handy,  481) ;  that  upon  the  prin- 
ciple which  would  allow  an  action  to 
those  who  have  been  deprived  of  the 
services  of  deceased,  an  action  would 
lie  in  favor  of  those  entitled  to  the 
protection  or  interested  in  the  life  of 
deceased,  as  defendants  or  even  cred^ 
itors  (Connecticut  Insurance  Co.  v. 
N.  Y.  &  N.  H.  R.  R.  Co.,  25  Conn.  365) ; 
that  there  is  a  natural  and  universal 
repugnance  among  enlightened  na- 
tions in  setting  a  price  on  human 
life  (Hyatt  v.  Adams,  16  Mich.  180), 
and  —  which  is  perhaps  as  satisfac- 
tory as  any  — that  the  right  to  such 
services  as  are  under  discussion  ceases 
at  the  instant  of  death,  so  that  the 
husband  or  master  is  deprived  of  no 
service  to  which  he  can  be  said  to 
have  a  right.  Wood  on  Master  and 
Servant,  §  333;  Shearm.  &  Redf.  on 
Negligence,  §  290. 

"What  may  have  been  the  real 
reason  for  the  establishment  of  this 
rule  of  the  common  law  we  may  not 
be  able  to  discover.  But  if  so  I  do 
not  apprehend  we  can  apply  the 
maxim  'Cessante  ratione.'  In  that 
case  the  rule  must  be  held  to  be  one 


(to  use  the  apt  illustration  of  Mr. 
Bishop)  originally  created  for  some 
legal  reason  which  in  the  mutation 
of  things  has  crumbled  away,  leav- 
ing the  rule  so  crystallized  as  to  be 
immovable  except  by  legislative 
power.    1  Bish.  Crim.  L.  §  337. 

"  It  is  in  this  sense,  I  think,  that 
the  rule  has  been  accepted  as  law  in 
this  country.  While  several  of  our 
text-books  criticise  it,  all  seem  to  ad- 
mit it  to  have  been  a  rule  of  the 
common  law  generally  adopted  here. 
Reeve  on  Domestic  Relations,  877; 
Schouler  on  Domestic  Relations,  110 ; 
Shearm.  &  Redf.  on  Negligence, 
§  290 ;  Wood  on  Master  and  Servant, 
§  228 ;  1  Tliompson  on  Negligence, 
n.  1373;  HiUiard  on  Torts,  87. 

"  There  are  two  early  cases  in  this 
countiy  in  which  the  common-law 
rule  was  not  applied.  The  first  one 
was  Smith  v.  Weaver,  Taylor,  58,  in 
which  an  action  for  damages  for  the 
killing  of  a  slave  was  allowed.  The 
report  is  obscure,  and  it  iS  obvious 
that  some  considerations  growing 
out  of  tlie  peculiar  relations  of  mas- 
ter and  slave  may  have  afforded 
ground  for  the  decision.  The  other 
case  is  that  of  Ford  v.  Monroe,  20 
Wend.  310,  where  a  father  was  per- 
mitted to  recover  for  the  loss  of  the 
services  of  his  son,  killed  by  the  de- 
fendant But  the  point  was  evi- 
dently not  raised  by  counsel  and 
passed  sub  silentio.  That  case,  more- 
over, as  well  as  the  later  case  of 
Lynch  v.   Davis,   13  How.  Pr.  333, 
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which  was  long  regarded  as  one  of  the  imperfections  of  the 
law,  was  at  length  remedied  by  legislative  enactment,  confer- 
ring a  right  of  action  when  death  was  the  consequence  of  the 
injury  and  had  put  it  out  of  the  power  of  the  injured  person 
himself  to  obtain  redress  for  the  wrong.  This  change  was 
first  effected  in  England  by  what  is  known  as  Lord  Campbell's 
Act,'  which,  after  reciting  that  no  action  at  law  is  now  main- 


were  clearly  overruled  by  the  court 
of  appeals  in  the  case  below  cited. 

"I  have  not  found  any  other  cases 
giving  the  least  countenance  to  the 
contention  of  plaintiff  in  error  until 
one  of  recent  date  hereafter  re- 
ferred to. 

"On  the  contrary,  we  have  the 
common-law  rule  forbidding  an 
action  for  damages  occasioned  by 
the  death  of  a  human  being,  except 
in  cases  where  a  statute  gives  a 
remedy  by  action,  acknowledged  in 
Massachusetts  (Skinner  uHousatonio 
R  Co.,  1  Gush.  475);  in  Kentucky 
(Edeniu  Lexington  R  Co.,  14  B.  Mon. 
204);  in  New  York  (Green  v.  H. 
R.  R  Co.,  28  Barb.  9 ;  s.  c.  3  Keyes, 
294);  in  Michigan  (Hyatt  u  Adams, 
16  Mich.  180);  in  Indiana  (Long  v. 
Morrison,  14  Ind.  595 ;  Ind.,  P.  &  C. 
R  Co.  V.  Keely,  33  Ind.  133) ;  in  Con- 
necticut (Connecticut  Mutual  Insur- 
ance Co.  V.  N.  Y.  &  N.  H.  R  Co.,  85 
Conn.  272) ;  in  the  supreme  court  of 
the  United  States  (Insm-ance  Co.  v. 
Brame,  95  U.  S.  754);  in  California 
(Kramer  v.  San  Francisco  Street  R 
Co.,25Cal.434):  in  Maine  (Nickerson 
V.  Harriman,  38  Me.  377) ;  in  Pennsyl- 
vania (Pennsylvania  R  R  Co.  v. 
Adams,  55  Penn.  St  499);  and  in 
Georgia  (Selma  R  Co.  v.  Lacy,  49  Ga. 
106). 

"The  case  of  recent  date  above  re- 
feiTed  to  is  Sullivan  v.  Union  Pacific 
R  Co.,  3  Dillon,  334.  The  action  was 
by  a  parent  for  the  loss  of  the  serv- 


ices of  his  son,  claimed  to  have  been 
killed  by  the  negligence  of  the  de- 
fendant It  was  admitted  that  there 
was  no  existing  statute  upon  which 
the  action  could  rest.  After  a  review 
of  the  English  cases,  Dillon,  J., 
reached  the  conclusion  that  the 
plaintiff  might  recover.  The  decision 
indicates  the  opinion  of  that  able 
judge  to  be  that  the  common  law,  as 
admipistered  here,  does  not  prohibit 
such  actions.  But  I  have  found  no 
other  federal  court  following  the 
case,  and  the  supreme  court  of  the 
United  States,  in  Insurance  Co.  v. 
Brame,  supra,  declare  the  proposition 
that  by  the  common  law  no  civil 
action  lay  for  an  injury  which  re- 
sults in  death  to  be  one  not  open  to 
question. 
^  "Lord  Campbell's  Act,  as  we  have 
seen,  gave  an  action  in  favor  of  a 
husband  and  parent,  as  well  as  of  a 
wife  and  child,  for  an  injury  occa- 
sioned by  death.  In  the  earliest 
pei'iod  the  common  law  had  given  to 
the  widow  and  to  the  heir  an  action 
against  the  slayer  of  the  husband 
and  ancestor.  Such  actions,  known 
as  appeals  of  death,  had  fallen  into 
disuse,  and  after  the  celebrated  case 
of  Ashford  v.  Thornton,  1  Barn.  & 
Aid.  405,  which  exhibited  to  com- 
paratively modern  times  two  relics 
of  ancient  law,  viz.,  pleadings  ore 
tenus  and  wager  of  battle,  were 
abolished  by  statute.  As  I  have  in- 
terpreted the  common  law,  thence- 


19th  and  10th  Victoria,  ch.  93. 
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tainable  against  a  person  who,  by  his  wrongful  act,  neglect  or 
default,  may  have  caused  the  death  of  another  person,  and 
that  it  is  oftentimes  right  and  expedient  that  the  wrong-doer 
in  such  case  should  be  answerable  in  damages  for  the  injury 
so  caused  by  him,  enacts  that  "  wherever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would  (if  death  had  not  en- 
sued) have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  and  in  every 
such  case  the  person  who  would  have  been  liable  if  death  had 
not  ensued  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  a  felony ; "  that  "  every  such  action  shall  be 
for  the  benefit  of  the  wife,  husband,  parent  and  child  of  the 
person  whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased ;  that  in  every  such  action  the  jury 
may  give  such  damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  the  parties  respectively 
for  whose  benefit  such  action  shall  be  brought,  and  that  the 
amount  so  recovered,  after  deducting  the  costs  not  recovered 
from  the  defendant,  shall  be  divided  amongst  the  before-men- 
tioned parties  in  such  shares  as  the  jury  by  their  verdict  shall 
find  and  direct." 

§783.  Same  subject — Similar  acts  in  the  United  States. — 
This  act  has  been  the  model  after  which  the  many  acts  of  a 
similar  character  in  this  country  have  been  framed.  It  is  be- 
lieved that  none  of  the  states  is  without  statutes  which  pro- 
vide substantially  according  to  the  English  act.  And  many 
other  statutes  have  also  been  passed  giving  new  rights  of  ac- 
tion, or  extending  old  rights  to  parties  not  theretofore  in- 
cluded, many  being  especially  framed  with  reference  to  actions 
against  railroad  companies.  And  while  these  statutes  are  not 
confined  either  in  terms  or  intention  to  carriers  of  passengers, 

forth  an  injury  occasioned  by  death    in  favor  of  the  widow  and  of  the 
was    absolutely     without     redress,    children  of  the  deceased.     It   also 
Parliament     thereupon,     by     Lord    gave  an  action  in  favor  of  the  hus- 
Campbell's  Act,  provided  for  redress    band  and  the  parent" 
for  such  injuries.    It  gave  an  action 
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but  apply  generally  to  wrong-doers  of  every  description,  more 
frequent  occasion  is  perhaps  found  for  their  application  to 
cases  against  such  carriers  than  to  any  other  class  to  whose 
acts  of  negligence  death  may  be  attributable ;  and  they  there- 
fore become  of  the  utmost  importance  to  such  carriers  when  it 
becomes  necessary  to  inquire  not  only  for  what,  but  to  whom, 
they  are  liable  in  the  conduct  of  their  business.  These  stat- 
utes are  too  numerous  and  too  various  for  full  consideration 
here,  but  some  of  the  main  features  common  to  them  will  be 
noticed  in  the  text  and  notes. 

§  Y83a.  Who  may  sue  under  these  statutes. —  The  statutes 
in  force  in  the  different  states  are  so  numerous,  and,  though 
usually  similar  in  purpose,  are  so  varied  in  their  language  and 
construction,  that  no  general  rule  can  be  laid  down  by  which 
to  determine  in  whom  the  right  of  action  under  them  is  vested, 
although  in  Lord  Campbell's  Act,  and  most  of  Ihem  in  the  va- 
rious states  modeled  upon  it,  the  right  of  action  is  in  terms 
given  to  the  personal  representative  of  the  deceased  person. 
The  practitioner  must  in  each  case  consult  the  statute  in  ques- 
tion, the  construction,  if  any,  given  it  by  the  state  of  its  adop- 
tion, and  get  such  light  from  analogous  statutes  in  other  states 
as  is  available.  Some  references  will  be  found  in  the  note '  to 
these  acts,  and  the  latest  cases  dealing  with  the  question  of 

iln  North  Carolina,  action  must  East,  etc.  R'y  Co.  v.  Culberson,  68 

be  brought  witbin  one  year.    Taylor  Tex.  664.    Wife  may  sue  though  liv- 

V,  Coal  Co.,  94  N.  C.  535,  ing  separate.    Dallas,  etc.  E'y  Co.  v. 

In  West  Virginia,  see  Dimmey  v.  Spicker,  61  Tex.  437.    As  to  right  of 

Wheeling,  etc.  E.  Co.,  37  W.  Va.  38.  administrator,  see  Houston,  etc.  R'y 

In  Minnesota,  see  Scheffler  v.  Eail-  Co.  v.  Hook,  60  Tex.  403.    See,  also, 

way  Co.,  83  Minn.  135 ;  Nash  v.  Tons-  Galveston,  etc.  R.  Co.  v.  Le  Gierse,  51 

ley  28  Minn.  5;  Schwarz  «.  Judd,  38  Tex.  189;   Houston,  etc.  R'y  Co.  v. 

Minn.  371.  Moore,  49  Tex.  31 ;  Missouri  Pac.  R'y 

In  Maryland,  see  Baltimore,  etc.  Co.  v.  Henry,  75  Tex.  330.    Posthu- 

R.  Co.  V.  State,  60  Md.  449.  mous   child  is   to  be   classed  with 

In  Tearas,  under  a  statute  giving  a  "children"  named   in  the   statute, 

cause  of  action  to  surviving  husband,  Nelson  v.  Railroad  Co.,  78  Tex.  631. 

widow  or  heir,  a  parent  may  not  sue.  In  Mississippi,  mother   may  not 

Winnt  V.  Railroad  Co.,  74  Tex.  33.  sue.    Amos  v.  Railroad  Co.,  63  Miss. 

Wife  or  children  may  sue  after  his  509.  Administrator  may  sue.   Vicks- 

death,  though  deceased  had  begun  burg,  etc.  R  Co.  v.  Phillips,  64  Miss. 

action    in    his    life-tima    Interna-  693. 

tional,  etc.  E.  Co.  v.  Kuehn,  70  Tex.  In  Kansas,  the  only  action  is  that 

583. ,  As   to   who   may  be   parties,  by  personal  representative  (Hulbett 
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the  proper  persons  to  sue  under  them,  though  lack  of  space 
renders  a  full  discussion  impossible.        / 

§  784.  Province  ofjv/ry  in  allowing  damages. —  The  object 
of  these  statutes  is,  in  general,  to  compensate  the  parties  en- 

V.  Topeka,  34  Fed.  Eep.  510),  who  is    Hendereon   v.  Railroad  Co.,  86  Ky. 


trustee  for  distributea  Union  Pac. 
R  Co.  V.  Dunden,  37  Kan.  1. 

In  Tennessee,  a  non-resident  widow 
may  recover  under  state  statute  for 
injuries  there  inflicted,  though  hus- 
band was  non-resident  and  entered 
into  employment  out  of  the  stata 
Chesapeake,  etc.  R.  Co.  v.  Higgins, 
85  Tenn.  620. 

In  Nebraska,  action  must  be  by 
represenfcativa   Wilson  v.  Bumstead, 

12  Neb.  1. 

In  Kentuchy,  au  action  cannot  be 
maintained  by  personal  representar 
tive  for  the  death  of  an  intestate 
leaving  neither  a  widow  or  children 
(Kentucky,  etc.  E.  Co.  is.  Wainwright, 
—  Ky.  — ,  13  S.  W.  Eep.  438 ;  Jor- 
dan V.  Railway  Co.,  — .  Ky.  — ,  11 
S.  W.  Rep.  1013;  Louisville,  etc  E. 
Co.  V.  Merriwet^ier,  —  Ky.  — ,  18 
S.  W.  Rep.  935) ;  nor  under  a  statute 
giving  a  right  of  action  to  one  not 
an  employee  can  the  representative 
of  an  employee  recover.  Cincinnati, 
etc.  R'y  Co.  v.  Adams,  —  Ky.  — ,  13 
S.  W.  Eep.  438.  The  personal  repre- 
sentative appointed  in  Kentucky 
may  sue  in  that  state  for  damages 
under  the  law  of  Tennessee,  where 
the  intestate  was  killed.  Bruce  v. 
Railroad  Co.,  83  Ky.  174.  The  word 
"heir  "  in  the  statutes  means  "  child  " 
and  does  not  include  parents  or  per- 
sonal representatives.  Jordan  v.  Rail- 
way Co.,  supra;  Henning  a  Leather 
Co.,  —  Ky.  — ,n  S.  W.  Rep.  550; 
Louisville,  etc.  R.  Co.  v.  Coppage,  — 
Ky.  — ,  13  S.  W.  Eep.  1086.  As  to 
when  representatives  may  recover, 
see  Morris  v.  Eailroad  Co.,  —  Ky.  — , 

13  S.  W.  Rep.  940.  As  to  when 
widow  and  children  have  prior  right, 


389.  No  action  where  wilfuUy  and 
intentionally  inflicted.  Winnegar  v. 
Railway  Co.,  85  Ky.  547. 

In  Massachusetts,  see  Eamsdell  v. 
Eailroad  Co.,  —  Mass.  — ,  33  N.  E. 
Eep.  1103. 

In  Indiana,  guardian  may  sue 
when.  Louisville,  eta  E.  Co.  v.  Goody- 
koontz,  119  Ind.  111.  See  Gann  v. 
Worman,  69  Ind,  458. 

laNew  York,  see  McDonald  u  Mal- 
lory,  77  N.  Y.  546. 

In  Iowa,  see  EweU  v.  Eailroad  Co., 
29  Fed.  Eep.  57 ;  Worden  v.  Eailway 
Co.,  73  Iowa,  301 ;  Conners  v.  Rail- 
way Co.,  71  Iowa,  490. 

In  Illinois,  see  Perry  v.  Carmich- 
ael,  95  m  519. 

In  Missouri,  parent  may  sue  only 
when  child  is  a  minor.  Parsons  v. 
Eaih-oad  Co.,  94  Mo.  386.  Widow 
may  sue  when.  Barker  v.  Railroad 
Co.,  91  Mo.  86.  Non-resident  may 
sue.  PhiUpott  v.  Eailway  Co.,  85  Mo. 
164.  See  Gibbs  v.  Hannibal,  82  Mo. 
143 ;  Eutter  v.  Eailway  Co.,  81  Mo. 
169. 

In  California,  statute  has  no  extra- 
territorial forca  Armstrong  v. 
Beadle,  5  Sawy.  484. 

In  Georgia,  children  may  recover 
for  death  of  parent  and  for  mother's 
death  where  she  had  the  burden  of 
their  support,  their  father  being 
dead.  Scott  v.  Eailroad  Co.,  77  Ga. 
450;  Snell  v.  Smith,  78  Ga.  355.  See, 
also,  Atlanta,  etc.  E.  Co.  v.  Venable, 
65  Ga.  55.  Under  a  statute  extend- 
ing a  right  to  one  who  is  dependent 
on  deceased,  such  dependency  must 
be  shown.  Clay  v.  Railroad  Co.,  84 
Ga  345.  Wife  Uving  separate  from 
husband  and  dependent  on  minor 
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titled  to  the  damages  for  the  pecuniary  injury  they  have  sus- 
tained by  reason  of  the  death,  and  there  can,  ordinarily,  be  no 
recovery  unless  such  pecuniary  injury  be  shown.'  The  meas- 
ure of  this  pecuniary  injury,  owing  to  the  uncertainty  of  life 


son  may  recover  for  lattei-'s  death. 
East  Tennessee  R  Co.  v.  Maloy,  77 
6a.  237.  As  to  adult  child's  right  to 
recover  for  death  of  parent.  Cen- 
tral, etc.  Co.  V.  Roach,  70  Ga.  434. 

In  Pennsylvania,  see  Books  v. 
Danville,  95  Penn.  St  158. 

In  Louisiana,  see  36  La.  Ann.  6S7. 

In  Alabama,  see  Lovell  v.  Iron  Co., 
—  Ala.  — ,  7  S.  Rep.  756 ;  Stevcart 
V.  Railroad  Co.,  83  Ala.  493 ;  Colum- 
bus, etc.  R  Co.  V.  Bradford,  86  Ala. 
574;  South,  etc.  R  Co.  w.  SuUivan,  59 
Ala.  272;  Georgia  Pac.  R'y  Co.  v. 
Propst,  83  Ala.  518. 

In  Arkansas,  see  Davis  v.  Railway 
Co.,  —  Ark.  — ,  13  S.  W.  Rep.  801 ; 
St  Louis,  etc.  R'y  Co.  v.  Yocum,  34 
Ark.  493. 

In  Wisconsin,  see  Schmidt  v.  Dee- 
gan,  69  Wis.  300;  Quackenbush  v. 
Raikoad  Co.,  71Wis.  473. 

In  New  Jersey ,  see  Grosso  v.  Rail- 
road Co.,  50  N.  J.  L.  817 ;  Dennick  v. 
Railroad  Co.,  108  U.  S.  11. 

In  Michigan,  the  action,  by  the 
terms  of  the  statute,  is  to  be  brought 
in  the  name  of  the  personal  repre- 
sentative. How.  Stat  gg  3391,  8393, 
,8318,  8314.  As  to  when  mother  may 
sue,  see  Rajnowski  v.  Railroad  Co., 
74  Mich.  20. 

'  Thus  in  a  recent  case  in  Michigan 
(Hurst  V.  City  R'y  Co.,  84  Mich.  589) 
it  is  said :  "  The  statute  provides  that 
when  a  person  is  killed  by  negli- 
gence and  pecuniary  injury  results, 
the  right  of  action  for  such  injury 
survives  to  the  personal  representa- 
tives. It  clearly  contemplates  that 
pecuniary  injury  must  result  from 
the  negligent  act;  and,  therefore,  to 
entitle  a  party  to  recover  in  such  ac- 


tion, the  negligence  must  not  only  be 
established,  but  also  some  pecuniary 
injury  or  loss  mtist  be  shown  by  evi- 
dence. Such  damages  for  the  loss  of 
prospective  earnings  are  special  in 
their  character  and  must  be  specially 
pleaded,  and  a  recovery  can  only  be 
had  upon  evidence  establishing  the 
fact  Pennsylvania  Co.  v.  LiUy,  78 
Ind.  254 ;  GUligan  v.  Railroad  Co.,  1 
E.  D.  Smith,  458;  Baldwin  v.  Rail- 
road Corp.,  4  Gray,  833;  Tomlinson 
V.  Derby,  43  Conn.  562;  Taylor  v. 
Monroe,  id.  42;  Dunn  v.  Railroad 
Co.,  31  Mo.  App.  305;  Matthews  v. 
Railway  Co.,  26  Mo.  App.  84 ;  PeiTy 
V.  Banking  Co.,  85  Ga.  193;  Rail- 
road Co.  V.  Orr  (Ala,),  8  South,  Rep. 
363.  There  is  no  allegation  of  spe- 
cial damages  in  the  declaration,  and 
the  declaration  does  not  count  upon 
the  pecuniary  loss  of  the  prospect- 
ive earnings  of  the  intestate;  the 
theory  of  the  plaintiff  being  that  no 
such  allegation  was  necessary  and 
no  proofs  required,  but  that  the  ac- 
tion was  brought  for  the  negligent 
killing  and  nothing  else.  It  is  nec- 
essary to  a  recovery  in  such  cases 
that  the  pecuniary  loss  be  alleged,  in 
the  declaration  and  that  some  proof 
he  introduced  to  establish  the  facts 
so  alleged.  It  was  said  by  Mr.  Justice 
Champlin  in  Cooper  v.  Railway  Co., 
66  Mich,  at  page  371:  'The  statute 
authorizes  the  jury  in  every  case  of 
this  kind  to  give  such  amount  of 
damages  as  they  shall  deem  fair  and 
just  to  the  persons  who  may  be  en- 
titled to  the  same  when  recovered. 
Under  this  statute  the  jury  was  not 
warranted  in  giving  damages  not 
founded  upon  the  testimony  or  be- 
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and  of  human  affairs,  cannot  be  fixed  with  mathematical  ac- 
curacy, but  it  becomes  pre-eminently  a  question  for  the  jury, 
who  are  often  expressly  authorized  to  award  such  damages  as 
they  may  consider  fair  and  just  with  reference  to  the  pecuniary 
injury  sustained.  In  order  tl;iat  excessive  damages  shall  not 
be  allowed,  a  maximum  limit  is  frequently  prescribed  by  the 
statute. 

In  many  cases  evidence  of  the  pecuniary  loss  sustained  is 
available,  as  that  of  the  age,  habits,  earning  capacity,  etc.,  of 
the  deceased ;  *  but  there  are  also  cases,  as  where  the  deceased 


yond  the  measure  of  compensation 
for  the  injury  inflicted.' " 

Pecuniary  loss  only  can  be  com- 
pensated. Hutchins  v.  Eailway  Co., 
44  Minn.  5 ;  Missouri  Pac.  E'y  Co.  v. 
Henry,  75  Tex.  230 ;  Van  Brunt  v. 
Railroad  Co.,  78  Mich.  530;  Union 
Paa  R.  Co.  v.  Dunden,  37  Kan.  1; 
Ladd  V.  Foster,  31  Fed.  Eep.  827; 
Collins  V.  Davidson,  19  Fed.  Rep.  83 ; 
KeUey  v.  Railroad  Co.,  5  McCrary, 
653;  Holton  v.  Daly,  106  m.  131; 
Houston,  etc.  R'y  Co.  v.  Cowser,  57 
Tex.  293 ;  Chicago,  etc.  R.  Co.  v.  Hai-- 
wood,  80  LI.  88 ;  Eookford,  etc.  R  Co. 
V.  Delaney,  82  111.  198 ;  Louisville,  eta 
R  Ca  V.  Case,  9  Bush,  728 ;  Pennsyl- 
vania R.  Co.  V.  Henderson,  51  Penn. 
St  315 ;  Pennsylvania  R  Co.  v.  Zebe, 
33  Penn.  St  318;  Ewen  v.  Railroad 
Co.v3S  Wis.  614;  Telfer  v.  RaUroad 
Co.,  30  N.  J.  L.  188;  Donaldson  v. 
Railroad  Co.,  18  Iowa,  380. 

But  see  Nehrbas  v.  Railroad  Co.,  62  ' 
Cal.  320. 

Future  pecuniary  loss  may  be  con- 
sidered on  proof  of  it  Staal  v.  RaU- 
road Co.,  107  N.  Y.  625 ;  Hogue  v. 
Railroad  Co.,  82  Fed.  Rep.  365. 

But  future  increase  of  wages  can- 
not be  considered.  Brown  v.  Eailway 
Co.,  64  Iowa,  652. 

Nominal  damages  presumed  in  be- 
haJf  of  next  of  kin.  Atchison,  etc. 
E.  Co.  V.  Weber,  33  Kans.  548.  But 
see  Wolford  u  Mining  Co.,  63  Cal. 


483 ;  Houghkirk  v.  Canal  Co.,  92  N.  T. 
219;  Little  Rock,  etc.  R'y  Co.  v.  Bar- 
ker, 39  Ark.  491;  Railroad  Co.  v. 
Shannon,  48  HL  338:  Railroad  Co.  v. 
Swett,  45  IlL  205. 

1  Age,  probable  extent  of  life,  earn- 
ings, habits,  disposition  and  capacity 
to  work,  etc.,  are  to  be  considered 
Serenson  v.  Railroad  Co.,  45  Fed.  Rep. 
407.  See,  also,  Tuteur  v.  Railroad 
Co.,  —  Wis.  — ,  46  N.  W.  Rep.  897. 
Such  damages  only  as  result  from 
death  can  be  recovered  under  statute: 
Galveston,  etc.  R'y  Co.  v.  Matnla,  — 
Tex.  — ,  15  S.  W.  Rep.  573.  See,  also, 
Texas,  etc.  R'y  Co.  u.  Geiger,  —  Tex. 
— ,  15  &  W.  Rep.  211 ;  St  Louis,  etc. 
R'y  Co.  V.  Johnston,  —  Tex.  — ,  15 
S.  W.  Rep.  104.  Punitive  damages 
not  recoverable  for  instant  kilUng  of 
infant  child  (Hamilton  v.  Company, 
—  La.  Ann.  — ,  8  S.  Eep.  586) ;  $5,000 
each  for  widow  and  seven-year-old 
daughter  not  excessive  for  death  of 
man  who  earned  $125  per  month  (St 
Louis,  etc.  R'y  Ca  v.  Johnson,  — 
Tex.  — ,  15  S.  W.  Eep.  104);  nor  are 
$10,000  for  man  whose  expectancy  of 
life  is  forty-two  years  and  who  earns 
$650  a  year  (McDermott  v.  Railway 
Co.,  —  Iowa,  — ,  47  N.  W.  Rep.  1037) ; 
nor  are  $2,500  for  killing  of  bright 
healthy  five-year-old  child  (Ross  v. 
Railway  Co.,  44  Fed.  Rep.  44) ;  nor 
are  $6,350  for  death  of  husband  flfty- 
flve  years  old,  earning  $500  to  $1,300 


942 


ACTIONS   AGAINST   CAEEIEES   FOE   INJUEIES. 


[§  T84. 


was  a  child,  that  no  such  evidence  can  be  given,  but  the  jury, 
being  apprised  of  the  circumstances,  are  as  well  able  to  esti- 
mate the  pecuniary  injury  as  any  witness  could  be.  Hence  it 
has  been  held  that  the  absence  of  proof  of  special  pecuniary 


a  year  (Paschall  v.  Owen,  —  Tex.  — , 
14  S.  "W.  Rep.  303);  nor  $4,300  for 
death  of  plaintiff's  son,  who  was  sup- 
porting her,  earning  $1,000  a  year, 
and  was  twenty-six  years  old  (Texas, 
etc.  R'y  Co.  v.  Lester,  75  Tex.  56).;  nor 
$3,000  under  similar  circumstances 
(O'Callaghan  v.  Bode,  84  CaL  489) ; 
nor  $3,550  (Missouri  Pac.  R'y  Co.  v. 
Henry,  75  Tex.  220);  nor  $15,000 
(Chesapeake,  etc.  R.  Co.  v.  Hendricks, 
88  Tenn.  710);  nor  $10,000  (Louis- 
TiUe,  etc.  R  Co.  v.  Brooks,  83  Ky. 
129);  nor  $10,000  (Missouri,  etc.  R'y 
Co.  V.  Lehmberg,  75  Tex.  61),  for  the 
killing  of  a  healthy,  able-bodied  man ; 
nor  $4,000  for  death  of  a  woman 
thu'ty-six  years  old  (Bowles  v.  Rail- 
road Co.,  46  Hun,  324) ;  nor  $1,000  for 
a  woman  sixteen  years  old  (Kelly  v. 
Railway  Coi,  14  Daly,  418),  contrib- 
uting to  support  of  her  parents ;  nor 
$1,000  for  death  of  infant  son  (Joliet 
«.  Weston,  123  111.  641);  nor  $15,000 
for  death  of  young,  robust  workman 
(East,  etc.  R'y  Co.  v.  Smith,  65  Tex. 
167);  nor  $5,000  for  death  of  father 
and  husband  (Staal  v.  Railroad  Co., 
57  Mich.  239);  nor  $3,000  (Mulcairns 
u  Janesville,  67  Wis.  24) ;  nor  $3,500 
(Annas  v.  Railroad  Co.,  67  Wis.  46) 
under  like  circumstances ;  nor  $3,000 
for  child  eighteen  months  old  (Schrier 
V.  RaUway  Co.,  65  Wis.  457);  nor 
$8,000  for  death  of  a  man  leaving  in- 
valid wife  and  a  daughter  (Cook  v. 
Eaiboad  Co.,  60  Cal.  604);  nor  $3,500 
for  death  of  child  where  plaintiff  re- 
mitted $1,335  (Little  Rock,  etc.  R'y 
Co.  V.  Barker,  39  Ark.  491). 

But  verdict  for  $4,000  is  excessive 
where  there  is  no  proof  of  kin  or 
financial  loss  (Chicago,  etc.  R'y  Co.  v. 
Gfflam,  27  IlL  App.  886);  and  so  Is 


$4,000  for  negligently  killing  a  chUd 
(Vicksburg  v.  McLain,  —  Miss.  — ,  6 
S.  Rep.  774) ;  and  so  is  one  of  $10,000 
where  the  next  of  kin  are  in  com- 
fortable pecuniary  circumstances  and 
derived  no  profit  from  earnings  of 
deceased  nor  were  likely  to  (Atchison, 
etc.  R.  Co.  V.  Brown,  26  Kans.  443) ; 
so  is  verdict  of  $4,500.  for  loss  of  serv- 
ices of  child  five  years  old  (Little 
Rock,  etc.  R'y  Co.  v.  Barker,  33  Ark. 
350). 

These  instances  might  be  indefi- 
nitely extended,  but  space  wiU  not 
permit  and  those  given  will  suffice 
as  illustrations. 

Evidence  that  deceased  had  his  life 
insured  is  immaterial.  Kellogg  v. 
Railroad  Co.,  79  N.  T.  72;  North 
Penn.  R.  Co.  v.  Kirk,  90  Penn.iSt  15. 
So  that  defendant  paid  his  funeral 
and  sickness  expenses.  Murray  v. 
Usher,  117  N.  Y.  543. 

Evidence  of  defendant's  pecuniary 
circumstances  is  admissible  only 
when  exemplary  damages  are  recov- 
erable. Morgan  v.  Durf  ee,  69  Mo.  469. 

Age,  health,  habits  and  earning 
capacity  are  to  be  considered.  Cen- 
ti-al  R.  Co.  V.  Thompson,  76  Ga.  770 ; 
Salem  v.  Harvey,  129  lU.  344 ;  Cen- 
tral R.  Co.  u  Rouse,  77  Ga.  393; 
Shaber  v.  Railway  Co.,  28  Minn.  103 ; 
Mansfield's,  etc.  Co.  v.  McEnery,  91 
Penn.  St  185;  Burton  v.  Railroad 
Co.,  82  N.  C.  504;  Van  Gent  v.  Rail- 
way Co.,  —  Iowa,  — ,  45  N.  W.  Rep. 
913 ;  Simmons  v.  McConnel  (Va.),  10 
S.  E.  Rep.  838 ;  Pool  v.  Railroad  Co., 
—  Utah,  — ,  36  Pao.  Rep.  654. 

Present  value  of  probable  future 
earnings,  and  expense  incurred  by 
injury,  less  cost  of  maintenance  dur- 
ing minority,  is  measure  of  recovery 
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damage  resulting  from  the  death,  by  the  negligence  of  the  de- 
fendant, of  a  child  only  three  years  old,  would  not  justify  the 
court  in  nonsuiting  the  plaintifip,  or  in  directing  the  jury  to 
find  only  nominal  damages.  "  It  was,"  said  the  court,  "  within 
the  province  of  the  jury,  who  had  before  them  the  parents, 
their  position  in  life,  the  occupation  of  the  father,  and  the  age 


by  a  surviving  parent.  Benton  v. 
Raili-oad  Co.,  55  Iowa,  496 ;  St.  Louis, 
etc.  R'y  Oo.  v.  Freeman,  36  Ark.  41 ; 
Eains  v.  Railway  Co.,  71  Mo.  164. 

Probable  duration  of  life  is  to  be 
considered  (Scheffler  v.  Railway  Co., 
33  Minn.  518),  and  mortality  tables 
may  be  used  in  estimating  it.  San 
Antonio,  etc.  R'y  Co.  v.  Bennett,  76 
Tex.  151 ;  Hunn  v.  Raiboad  Co.,  78 
Mich.  513, 

In  estimating  damages  to  children 
for  death  of  parent,  the  nurture,  in- 
struction, and  physical,  moral  and 
intellectual  training  they  would  have 
received,  may  be  considered.  Searles 
V.  Railroad  Co.,  33  W.  Va.  370.  See, 
also,  McPberson  v.  Railroad  Co.,  97 
Mo.  353.  Loss  of  parent's  care  and 
training  may  be  compensated.  How- 
ard County  V.  Legg,  98  Ind.  523. 
Prospective  damages  should  be  com- 
puted to  their  majority.  Baltimore, 
etc.  Road  Co.  v.  State,  71  Md.  573. 

Evidence  of  the  number,  condition 
and  dependence  of  persons  entitled  to 
compensation  is  admissible  (Inter- 
national, etc.  R  Co.  V.  Kindred,  57 
Tex.  491 ;  Breckenf elder  v.  Railway 
Co.,  —  Miph.  — ;  Pool  v.  EiiUroad 
Co.,  —  Utah,  — ,  26  Pac.  Rep.  654) ; 
but  evidence  of  the  number  of  in- 
testate's family  is  not,  where  the 
damages  are  for  benefit  of  his  estate 
(Beems  v.  Railroad  Co.,  58  Iowa,  150) ; 
nor  13  evidence  of  his  pecuniary  con- 
dition. Hunn  V.  Railroad  Co.,  78 
Mich.  513. 

See,  also,  Chicago,  etc.  R'y  Co.  v. 
Moranda,  93  111.  302 ;  Centi-al  R.  Ca 
V.  Moore,  61  Ga.  151. 


In  Chicago,  etc.  R'y  Co.  v.  Bay- 
field, 37  Mich.  205,  Cooley,  C.  J.,  said : 

"The  damages  recoverable  in  a 
case  of  this  nature  are  by  the  statute 
to  be  assessed  with  reference  'to  the 
pecuniary  injuries  resulting  from 
such  death  to  the  wife  and  next  of 
kin  of  such  deceased  person.  Com. 
L.,  §  3351.  They  have  no  regard  to 
the  needs  of  the  persons  designated, 
or  to  any  moral  obligation  which 
may  have  rested  upon  the  deceased 
to  supply  their  Wants.  If  the  moral 
obligation  to  support  near  relatives 
were  to  be  the  criterion,  we  might 
take  their  property  into  account  as 
bearing  upon  the  extent  of  this  obli- 
gation ;  but  as  this  may  or  may  not 
have,  been  recognized,  and  if  recog- 
nized may  have  been  very  imper- 
fectly responded  to,  it  is  manifest 
that  it  can  be  no  measure  of  the 
pecuniary  injury  the  family  received 
or  was  likely  to  receive  from  the 
death.  What  the  family  would  lose 
by  the  death  woiild  be  what  it  was 
accustomed  to  receive  or  had  reason- 
able expectation  of  deceiving  in  his 
life-time;  and  to  show  that  the 
family  was  poor  has  no  tendency  to- 
wards showing  whether  this  was,tor 
was  hkely  to  be,  large  or  smaU.  One 
man  contributes  liberally  in  aid  of 
his  poor  relatives;  another  delights 
in  contributing  luxuries  where  com- 
forts are  already  abundant;  but 
when  the  contribution  is  cut  off  in 
either  case  the  extent  of  the  loss  is 
not  measured  by  the  wealth  or  pov- 
erty of  the  recipient,  but  by  the  con- 
tribution itself.  A  ,doUai'  lost,  whether 
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and  sex  of  the  child,  to  form  an  estimate  of  the  damages,  with 
reference  to  the  pecuniary  injury,  present  or  prospective,  re- 
sulting to  the  next  of  kin.  Except  in  very  rare  instances  it 
would  be  impracticable  to  furnish  direct  evidence  of  any  spe- 


by  a  poor  man  or  rich  man,  is  neither 
more  nor  less  than  a  dollar,  and  a 
reasonable  expectation  of  benefit  to 
a  certain  amount  must,  when  lost, 
be  compensated  to  the  same  extent 
whether  the  loser  he  rich  or  poor. 

"A  dictum  in  Potter  v.  Chicago, 
etc.  R  W.  Go.,  21  Wis.  373,  375,  im- 
plies that  the  pecuniary  circum- 
stances of  the  family  may  properly 
be  taken  into  accoimt  by  the  jury. 
But  if  this  is  so,  and  their  poverty 
should  increase  the  damages,  so 
should  their  wealth  diminish  them; 
and  this  would  establish  a  rule  of 
damages  unknown  to  the  statute  and 
repugnant  to  the  one  named  by  it. 
There  are,  it  is  true,  some  cases  in 
which  perhaps  such  evidence  must 
be  received,  because  it  tends  to  estab- 
lish a  moral  obligation  to  demand  as- 
sistance in  the  future  from  one  at 
the  time  incapable  of  giving  it;  as 
where  the  person  killed  was  a  very 
young  child  and  at  present  contribut- 
ing nothing  in  aid  of  any  one.  Ewen 
V.  Chicago,  etc.  E.  W.  Co.,  38  Wis. 
613;  Barley  v.  Ghitago,  etc.  R.  R.  Co., 
4  Biss.  430;  Chicago  v.  Powers,  42 
ni.  169.  But  it  is  a  sort  of  evidencp 
that,  when  necessarily  received, 
should  be  used  with  caution. 

"In  Dalton  v.  Southeastern  R  W. 
Co.,  4  0.  B.  (N.  S.)  296,  to  which  we 
are  referred,  the  damages  appear  to 
have  been  measured,  not  by  the  cir- 
cumstances of  the  family,  but  by  an 
estimate  very  properly  based  on  the 
customary  contributions  of  the  de- 
ceased. The  same  remark  is  substan- 
tially tnie  of  Franklin  v.  Southeastern 
E.  W.  Co.,  3  H.  &  N.  211.  The  wealth 
of  the  defendant,  it  is  very  justly  held. 


can  be  no  measure  of  the  loss  sus- 
tained (Conant  v.  Griffin,  48  111.  410), 
though  it  would  seem  to  be  quite  as 
suitable  for  the  consideration  of  the 
jury  as  the  poverty  of  the  next  of 
kin.  See  Pennsylvania  R  R  Co.  v. 
Zebe,  23  Penn.  St  318.  His  wealth 
and  their  poverty  would  make  the 
like  appeal  to  his  generosity,  but  the 
response  to  ^he  appeal  would  indicate 
the  extent  of  the  loss,  not  the  appeal 
itself." 

Married  woman's  damages  are  not 
to  ^e  assessed  as  though  she  were  un- 
man-ied.  StutmuUer  v.  Cloughly,  58 
Iowa,  738. 

Exemplary  or  punitory  damages  not 
recoverable  for  mere  negligence.' 
Thompson   v.   Railroad  Co.,  —  Ala. 

,  8  S.  Rep.  406 ;  Houston,  etc.  R'y 

Co.  V.  Baker,  57  Tex.  419;  Gulf,  etc. 
R  Co.  V.  Compton,  75  Tex.  667.  And 
a  fortiori  so  where  action  is  given 
for  wilful  act  or  gross  negUgence. 
International,  etc.  R.  Co.  v.  McDonald, 
75  Tex.  41;  Chicago,  etc.  R  Go.  v. 
O'Connell,  —  Kan.  — ,  26  Pao.  Rep. 
947. 

But  may  be  recovered  where  death 
was  caused  by  gross  negligence  or 
wilful  act  or  omission.  Kansas,'  etc. 
R  Co.  n  Doughtry,  88  Tenri.  731 ;  In- 
ternational, etc.  R  Co.  V.  McDonald. 
75  Tex.  41 :  Haley  v.  Railroad  Co.,  7 
Baxt  239. 

Where  the  statute  gives  an  action 
only  where  negligence  of  servants  is 
gross,  such  neghgence  must  be  Shown. 
Galveston,  etc.  R'y  Co.  v.  Kutac,  76 
Tex.  473. 

Necessary  f  unei-al  expenses  are  ele- 
ments of  damage  if  any  one  for 
whose  benefit  action  is  brought  is 
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cific  loss  occasioned  by  the  death  of  a  child  of  such  tender 
years ;  and  to  hold  that,  without  such  proof,  the  plaintiff  could 
not  recover,  would,  in  effect,  render  the  statute  nugatory  in 
most  cases  of  this  description.  It  cannot  be  said,  as  a  matter 
of  law,  that  there  is  no  pecuniary  damage  in  such  a  case,  or 
that  the  expense  of  maintaining  and  educating  the  child  would 
necessarily  exceed  any  pecuniary  advantage  which  the  parents 
could  have  derived  from  his  services,  had  he  lived.  These 
calculations  are  for  the  jury ;  and  any  evidence  on  the  subject, 
beyond  the  age  and  sex  of  the  child,  the  circumstances  and 
condition  in  life  of  the  parents,  and  other  facts  existing  at  the 
time  of  the  death  or  trial,  would  necessarily  be  speculative 
and  hypothetical,  and  would  not  aid  the  jury  in  arriving  at  a 
conclusion."  ^ 

§  785.  Same  subject. — And  in  another  case  it  was  held  that 
while  the  jury  must  be  satisfied  that  pecuniary  loss  had  re- 
sulted to  her  children  from^the  death  of  the  mother  by  the 
defendant's  negligence,  yet,  if  so  satisfied,  they  were  at  hberty 
to  allow  damages,  from  whatever  source  they  actually  pro- 
ceeded which  could  produce  them ;  and  that  if  the  jury  were 
satisfied  "  from  the  history  of  the  family  or  the  intrinsic  prob- 
abilities of  the  case,  that  they  (damages)  were  sustained  by  the 
loss  of  bodily  care,  or  intellectual  culture,  or  moral  training,, 
which  the  mother  in  that  case  had  before  supplied,"  they,  the 
jury,  were  at  liberty  to  allow  them.^ 

§  786.  Dependence  for  support  not  necessary  to  recovery. — 
It  has  also  been  held  in  a  number  of  cases,  that  while  it  must 
be  shown  that  damages  of  a  pecuniary  nature  have  been  sus- 

legally  bound  to  pay  them.    Murphy  panionship  is  not  an  element    How- 

V.  Railroad  Co.,  88  N.  Y.  445.  ard  County  v.  Legg,  93  Ind.  523;  Lit- 

Damages  are  reckoned  from  date  tie  Rock,  etc.  R'y  Co.  v.  Barker,  33 

of  death  and  not  from  date  of  injury.  Ark.  350.     Contra,  Beeson  v.  Mining 

Atlanta,  etc.  R.  Co.  v.  Venable,  67  Ga.  Co.,  57  Cal.  30. 

697.  But,  in  Virginia,  see  Baltimore,  etc. 

Plaintiff's  sorrow  is  not  an  element  R  Co.  v.  Noell,  33  Gratt  394. 
of  damage.  Chicago,  etc.  R'y  Ca  v.  'Ihl  v.  The  Railroad,  47  N.  Y.  317. 
Gillam,  37  111.  App.  886;  Munro  u  2  Mclntyre  «.  The  Railroad,  37  N.  Y. 
Pacific  Co,,  84  CaL  515 ;  Hall  v.  Rail-  387.  See,  also,  Pym  v.  The  Railway, 
road  Co.,  39  Fed.  Rep.  18.  Mental  4  Best  &  S.  396 :  Tilley  v.  The  Rail- 
suffering  is  not  an  element  of  dam-  road,  24  N.  Y.  471 ;  &  C.  39  N.  Y.  352 ; 
age.  Galveston  v.  Bai-bour,  63  Tex.  Railroad  v.  Weldon,  53  III  390. 
173.    Wife's  loss  of  husband's  com- 
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tained  by  those  on  whose  behalf  the  action  is  broiight,.it  need 
not  be  shown  that  they  had  a  claim  upon  their  deceased  rela- 
tive, for  support  or  otherwise,  which  amounted  to  a  legal  right ; 
as  if  they  be  brothers  and  sisters ;  ^  or  if  the  case  be  that  of  a 
husband;  whose  wife  left  no  surviving  children,  the  husband 
in  such  case  being  the  sole  legal  distributee  of  her  personal 
estate ;  ^  or  a  father,  for  whose  benefit  the  action  is  brought 
for  the  death  of  his  son,  who  had  been  emancipated  from  his 
control,  and  did  not  live  with  him ;  ^  or  a  widowed  mother,  on 
whose  behalf  a  suit'  was  brought  for  the  negligent  killing  of 
her  son,  whether  she  was  entitled  to  his  services,  and  had  a 
legal  claim  upon  him  for  her  support,  or  not.* 

§787.  Sam^  subject. —  It  has  in  fact  been  expressed' in,  a 
number  of  the  cases,  as  the  opinion  of  the  judges,  that  the 
action  under  these  statutes  may  be  brought  on  behalf  of  any 
of  the  kindred  of  the  deceased  person  who  would  be  entitled 
to  any  portion  of  his  estate  by  the  law  of  (distributions ;  and 
that  it  wiM  be  for  the  jury  to  say  whether,  by  his  death,  any 
reasonable  expectation  of  benefit  from  the  continuance  of  the 
life  of  the  deceased,  on  the  part  of  the  kinsman,  has  been  dis- 
appointed ;  and  if  so,  what  the  value  of  such  reasonable  ex- 
pectation was.' 

§  788.  Eodstence  ofMn  must  Je  shown. —  And  it  is  essential 
that  it  should  be  averred  in  the  declaration,  and  proven,  that 
there  are  next  of  kin  surviving  the  deceased,  who,  under  the 
law  regulating  the  distribution  of  his  assets,  would  be  entitled 

'Railroad  Company  v.  Barron,  5  Chicago,  etc.  E.  Co.  v.  Bayfield,  37 

WalL  90 ;  Penn.  R.  R.  «.  MoClosky,  Mieh.    305.     Where  a   parent  sues 

23  Penn.  St  526 ;  Grotenkemper  v.  for  the  death  of  a  son  of  full  age, 

Harris,  25  Ohio  St  510;  Paulmier  i;.  some  evidence  of  pecuniary  injmy 

The  Railroad,  5  Vroom,  151.  must  be  shown,  as  the  parent  would 

^Steele  v.  Kurtz,  28  Ohio  St  191.  have  no  legal  right  to  his  services. 

8  Franklin  v.  The  RaUway^  3  HurL  Winnt  v.  Railroad  Co.,  74  Tex.  33. 
&  N.  311 ;  Dalton  v.  The  Railway,  4       '  Paulmier  v.  The  Railroad,  supra; 

Com.  B.  (N.  S.)  296.  City  of  Chicago  v.  Major,  18  111.  349 ; 

*  Penn.  R  R  u  Bantom,  54  Penn.  JefiEersonville,  etc.  R.  R  u  Hendricks, 

St  495 ;  Quin  v.  Moore,  15  N.  Y.  433 ;  41  Ind.  48 ;  Franklin  v.  Railway,,  3  H. 

Penn. B.'&.v. Keller,  67 Penn.  St  300 ;  &  N.  311 ;   Duckworth  v.  Johnson,  4 

Stats  of  Md.  V.  Railroad,  84  Md.  84 ;  id.  653 ;  R  R  w  Baches,  55  lU.  379 ; 

Weems  v.  Mathison,  4  Maoq.  H.  L.  R  R.  v.  Weldon,  52  id.  390 ;  Pym  v. 

Cas.  215 ;  R  R  ».  Tindall,  13  Ind.  366 ;  .  Railway,  4  Best  &  S.  396. 
Brennan  v.  Mill  Co.-,  44  Fed.  Rep.  795 ; 
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to  them,  and  on  whose  behalf  the  action  is  brought.^    Hence 
if  the  husband,  not  being  of  the  next  of  kin  of  the  wife,  and 
the  statute  not  having  made  any  provision  for  his  benefit  in 
case  of  her  death  by  the  negligent  act  of  a  wrong-doer,  as  her 
administrator  bring  an  action  under  it,  his  loss  cannot  enter 
into  the  estimate  of  the  damages,  and  he  can  recover  only  for 
the  pecuniary  injury  sustained  by  the  next  of  kin.^    So  where 
a  father,  as  administrator  of  his  deceased  son,  sued  under  the 
statute  for  his  own  benefit  as  sole  next  of  kin,  his  mental  an- 
guish as  a  parent,  and   the  loss   of  his  son's  society,  were 
excluded  from  consideration,  and  he  was  allowed  to  recover 
only  the  pecuniary  damages  he  sustained  as  next  of  kin.'  And 
where  the  widow  of  the  decedent  sued  as  administratrix  for 
the  benefit  of  herself  and  a  minor  child,  the  loss  of  support 
caused  by  the  death  was  held  to  be  not  only  a  proper  but  a 
controlling  consideration  in  fixing  the  amount  of  pecuniary 
loss  sustained.*    In  such  cases,  although  there  could  have  been 
no  claim  upon  the  deceased  had  he  survived,  as  a  legal  right, 
yet  the  damages  could  be  calculated  in  reference  to  a  reason- 
able expectation  of  pecuniary  benefit,  as  of  right  or  otherwise, 
from  the  continuance  of  the  life;  of  which  the  jury  were 
to  judge  from  all  the  circumstances.'    But  in  these  actions 
brought  under  the  statute,  the  mental  suffering  or  loss  of  so- 
ciety resulting  to  the  next  of  kin  by  reason  of  the  death, 
which  constitute  the  solatiAim  of  the  Scotch  law,  are  not  to  be 
considered  in  estimating  the  damages.*    Where  the  statute 
gives  a  right  of  action  to  one  class  in  the  event  that  there  are 

1  Chicago,  etc.  R.  R.  v.  Monis,  36  2  Dickens  v.  The  RaUroad,  33  N.  Y. 

lU.  400;  The  Indianapolis,  etc  R  R  158. 

V.  Keeley,  23  Ind.  188 ;  The  Jefferson-  '  Telf er  v.  The  Railroad,  1  Vroom, 

ville,  etc.  R  B.  v.  Hendricks,  supra;  188. 

Barnes  v.  Ward,  9  Com.  B.  393 ;  Co-  ■•  R  R  w  Baches,  55  IlL  379. 
nant  v.  Griffin,  48  111  410 ;  Missouri  5  See  cases  cited  in  last  section. 
Pao.  R'y  Co.  v.  Barber,  —  Kans.  — ,  « Blake  v.  Railway,  18  Q.  R  93; 
34  Pac.  Rep.  969;  Serensen  v.  Rail-  Railroad  v.  Harwood,  80  lU.  88;  Rail- 
road Co.,  45  Fed.  Rep.  407;  Gerouxu  road  v.  Zebe,  38  Penn.  St  318;  Rail- 
Graves,  —  Vt.  — ,  19  AtL  Rep.  987 ;  road  v.  Vandever,  36  id.  398 ;  Telfer 
Lilly  V.  Railroad  Co.,  —  S.  C.  — ,  10  v.  Railroad,  1  Vroom,  188 ;  Steel  v. 
8.  E.  Rep.  933 ;  Stewart  v.  Railroad  Kurtz,  28  Ohio  St  191 ;  Raiboad  v. 
Co.,  103  Ind.  44;  Burlington,  etc.  R  Tindall,  13  Ind.  366;  State  v.  RaU- 
Co.  V.  Crockett,  17  Neb.  570.  Contra,  road,  34  Md.  84;  Potter  v.  Railway, 
Warner  v.  Railroad  Co.,  94  N.  C.  350.  31  Wis.  372. 
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none  of  a  certain  preferred  class  in  existence,  the  fact  that 
there  are  none  such  must  be  alleged  and  proved.^ 

§  789.  Wliether  statute  gives  a  new  right  of  action. — Under 
the  English  statute  it  has  been  held  that  no  new  right  of  ac- 
tion is  given  to  the  personal  representative  or  to  the  surviving 
kindred  of  the  deceased.  It  is  still  the  same  right  of  action 
which  he  would  have  had  had  he  lived,  and  which  passes  to 
them  upon  his  death,  though  the  statute  provides  a  new  prin- 
ciple as  to  the  assessment  of  damages.  Consequently,  if  the 
party  in  his  life-time  has  compromised  with,  the  wrong-doer, 
or  has  acquitted  him  from  liability  to  damages,  or  has  recov- 
ered in  an  action  in  his  own  name  for  the  injury,  before  his 
death,  it  will  be  a  bar  to  any  future  action  on  behalf  of  those 
named  in  the  statute  for  the  same  cause.^  This  decision  limits 
the  extent  and  application  of  the  rule  laid  down  by  the  court 
of  queen's  bench  in  Blake  v.  Eailway.'  It  was  there  held  that 
"the  act  does  not  transfer  the  old  right  of  action  to  the  rep- 
resentative, but  gives  to  the  representative  a  totally  new  right 
of  action,  on  different  principles."  But  when  this  language 
was  invoked  in  Eead  v.  Eailway  it  was  expressly  restricted  to 
the  question  of  the  solatium;  as  to  which,  it  was  said,  the 
statute  "  may  provide  a  new  principle  as  to  the  assessment  of 
damages,  but  it  does  not  give  any  new  right  of  action."  * 
Later  cases,  however,  seem  to  recognize  the  action,  in  some 
respects,  at  least,  as  a  new  one.^  In  America  the  question  has 
been  involved  in  much  apparent  conflict,  though  it  is  to  be 
observed  that  the  language  of  the  American  statutes  is  gener-' 
ally  more  specific  in  this  respect  than  the  English  act  already 
cited."  The  early  Iowa  statute  in  terms  recognized  the  action 
brought  as  similar  to  "  a  claim  founded  on  contract  against  the 
wrong-doer  and  in  favor  of  the  estate  of  the  deceased."  This 
limitation,  it  was  held,  "  does  not  create  a  new  cause  of  action, 
but  simply  removes  the  common-law  bar  to  a  recovery  where 

iMelntosh  v.  Eailway  Co.,  —  Mo.        ^L.  E.  3  Q.  B.  558. 
— ,  15  S.  W.  Rep.  80 ;  Spark  v.  EaQ-       5  Barnett  v.  Lucas,  I.  R  6  C.  L.  347 ; 

road  Co..  31  Mo.  App.  Ill ;  Barker  v.  Bradshaw  v.  Eailway  Co.,  L.  E.  10 

RaUroad  Co.,  91  Mo.  86.  C.  P.  189 ;  Leggott  v.  EaUway  Co.,  1 

2  Eead  v.  The  Eailway,  L.  E.  3  Q.  B.  Q.  B.  Div.  599. 
535-  e  Supra,  %  182. 

^  Supra, 
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the  wrongful  act  produces  death." '  Later  revisions  do  not 
continue  the  early  act  in  terms,  though  they  do  in  their  effect ; 
hut  the  action  is  practically  given  the  nature  of  a  new  one,  as 
it  lies  though  death  was  instantaneous.^  The  Kentucky  stat- 
ute retains  the  old  action  and  allows  damages  te  be  recovered 
"in  the  same  manner  that  the  person  himself  might  have 
done  for  any  injury  where  death  did  not  ensue."'  Under 
the  Connecticut  statutes  only  the  old  cause  of  action  is  rec- 
ognized, and  it  continues  to  the  family  of  the  deceased  or  to 
the  distributees  of  his  estate.*  In  these  cases  the  question 
mooted  was  the  right  of  the  next  of  kin  to  recover  damages 
for  the  pain  and  suffering  experienced  by  the  deceased,  the 
pecuniary  damages  accruing  to  the  plaintiff  solely  not  being 
considered.  This  conclusion  is  contrary  to  that  reached  by 
the  English  courts,  which,  as  above  shown,  have  excluded 
from  the  account  of  damages  precisely  what  the  Connecti- 
cut cases  have  solely  admitted.  In  Tennessee  a  stiU  different 
rule  prevails.  Both  the  old  right  of  action  of  the  decedent,  in- 
cluding damages  for  his  pain  and  suffering,  and  the  new  claim 
of  the  next  of  kin  personally,  are  considered  as  entering  into 
the  estimate  of  damages.'  This  is  under  a  statute  which  in 
almost  express  terms  bases  the  right  of  recovery  upon  the 
principle  announced  in  Sherman  v.  Stage  Co."  Its  words  are, 
"  the  right  of  action  which  a  person  who  dies  from  injuries, 
etc.,  .  .  .  would  have  had  in  case  death  had  not  ensued, 
shall  not  abate  or  be  extinguished  by  his  death,  but  shall  pass 
to  his  personal  representative,"  etc.  But  the  contrary  doc- 
trine has  been  held  in  'Eew  York,  that  the  statute  does  not 
transfer  the  right  of  action  which  the  deceased  would  have 
ha,d,  had  he  survived  the  injury,  but  gives  to  his  personal  rep- 
resentative an  entirely  new  and  independent  right  to  sue  for 
the  benefit  of  surviving  relatives ;  and  that  consequently  the 
principle  of  compensation  upon  which  damages  are  allowed  to 

1  Sherman  v.  Stage  Co.,  24  Iowa,  was    instantaneous.      Hansford    v. 
515.  Payne,  11  Bush,  384 

2  Connors  v.  Railway  Co.,  71  Iowa,        *  Murphy  v.  Railroad,  39  Conn.  496 ; 
490.  30  id.  184;  GoodseU  v.  Railroad,  33 

3  Bowler  v.  Lane,  3  Met.  (Ky.)  311.  id.  51. 

It  does  not  Ue,  therefore,  where  death        '  Railroad  v.  Prince,  2  Heisk.  580. 

^  Supra. 
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be  computed^  when  the  action  is  by  the  injured  party  himself, 
and  according  to  which  his  mental  and  physical  pain  may  be 
taken  into  the  estimate,  in  addition  to  his  pecuniary  loss,  does 
not  apply.  The  construotiouj  therefore,  put  upon  such  stat- 
utes, is  that  they  intend  compensation  for  the  pecuniary  loss 
and  nothing  more.  "  The  theory  of  the  statute,"  as  said  by 
Comstock,  J.,'  "  is  that  the  next  of  kin  have  a  pecuniary  in- 
terest in  the  life  of  the  person  killed,  and  the  value  of  this 
interest  is  the  amount  for  which  the  jury  are  to  give  their 
verdict.  Neither  the  personal  wrong  or  outrage  to  the  dece- 
dent, nor  the  pain  and  suffering  he  may  have  endured,  are  to 
be  taken  into  the  account.  These  would  be  the  foundation  of 
the  action,  and  would  furnish  the  criterion  of  damages,  if  death 
had  not  ensued  and  the  injured  party  had  brought  the  suit. 
But  the  claim  of  the  administratqr,  and,  through  liim,  of  the 
next  of  kin,  is  altogether  different.  The  statute  imputes  to 
them  a  direct  pecuniary  loss  in  being  deprived  of  a  life  to  them 
•of  greater  or  less  value."  This  ruling  was  considered,  but  not 
followed,  in  Sherman  v.  Stage  Co.^  In  lUinois  the  action 
given  is  a  new  one,^  but  in  Missouri  *  it  is  not.  And  so  in  Mas- 
isachusetts  ^  and  Maine  ^  until  recently. 

Much  of  the  uncertainty  which  has  been  supposed  to  involve 
this  question  has  arisen  from  a  confusion  of  ideas,  chiefly  on 
"the  part  of  legislators,  but  somewhat  on  the  part  of  courts. 
In  the  legislation  upon  the  subject,  two  objects  may  properly 
be  aimed  at :  one,  the  survival  of  the  common-law  action  of 
the  deceased  notwithstanding  his  death ;  the  other,  a  new  ac- 
tion by  his  personal  representatives  for  the  benefit  of  certain 

iQuin  V.  Moore,  15  N.  Y.  435.  11  Allen,  34;  Moran  v.  HoUings,  125 

^  Supra.  •  Mass.  98;  Kennedy  u  Sugar  Refinery, 

3  Chicago  V.  Major,  18  IlL  849;  C!hi-  125  Mass.   90;  Corcoran  v.  Railroad 

cago,  etc.  E.  Ck).  v.  Morris,  26  111.  400 ;  Co.,  138  Mass.  507 ;  TuUy  v.  Railroad 

Quincy  Coal  Co.  v.  Hood,  77  IlL  68.  Co.,  184  Mass.  499 ;  Riley  v.  Railroad 

But  see  Holton  v.  Daly,  106  III.  181.  Co.,  135  Mass.  292. 

*  Gray  v.  McDonald,  —  Mo.  — ,  16  See,  also,  Mulcahey  v.  Wheel  Co., 
S.  W.  Eep.  398 ;  Proctor  v.  Railroad  145  Mass.  281 ;  Nourse  v.  Packard,  138 
Co.,  64  Mo.  112 ;  White  v.  Maxcy,  64  Mass.  307 ;  Commonwealth  v.  Eall- 
Mo.  552;  Crumpley  v.  RaUway  Co.,  road  Co.,  107  Mass.  286. 

«8  Mo.  36.  The  act  of  1881  is  prospective  only. 

*  Kearney  v.  Raiboad  Co.,  9  Cush.  Kelley  v.  Railroad  Co.,  185  Mass.  448. 
108 ;  HoUenbeck  v.  Railroad  Co.,  9  '  State  v.  Railroad  Co.,  60  Me.  490 ; 
Cush.  478 ;  Bancroft  v.  Railroad  Co.,  State  v.  Railway  Co*,  61  Me.  114. 
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persons  designated,  which  action  is,  however,  usually  depend- 
ent upon  the  condition  that  the  deceased  might  himself  have 
maintained  an  action  (not  this  one)  if  death  had  not  ensued. 
In  the  accomplishment  of  these  objects,  some  statutes  have 
been  framed  which  have  evidently  aiiped  to  combine  both  pur- 
poses, and  others  which  are  so  anomalous  in  their  character 
as  to  render  it  difficult  to  determine  what  their  purpose  was. 

Under  statutes  framed  for  the  purpose  of  perpetuating  the 
first  action,  the  damages  are  for  the  injury  the  deceased  sus- 
tained, by  his  personal  pain,  suffering,  expenses  and  the  hke 
after  the  injury  and  before  his  death,  the  right  to  recover  for 
which  is  handed  over  to  his  representatives.  His  recovery  or 
settlement,  of  course,  bars  the  action,  and,  logically  and  by  the 
weight  of  authority,  there  could  be  no  recovery  where  the  death 
was  instantaneous.  In  the  second  case,  the  damages  are  for 
the  pecuniary  injuries  sustained  by  the  surviving  beneficiaries 
as  the  result  of  the  death  of  the  deceased,  and  have  nothing  to 
do  with  jthe  question  of  his  sufferings  or  the  instantaneousness 
of  his  death. 

In  many  states  statutes  of  both  kinds  exist,  and  a  recovery 
might  logically  be  had,  in  a  proper  case,  where  the  death  was 
not  instantaneous,  under  each.' 

§  789a.  Extraterritorial  effect  of  these  statutes. —  This  action 
being,  as  has  been  seen,  a  purely  statutory  one,  it  can  only  be 
brought  and  maintained  under  and  by  virtue  of  statutory  au- 
thority. The  statutes  of  one  state  are  generally  co-extensive, 
and  only  co-extensive,  with  the  political  jurisdiction  of  that 
state.  Where,  therefore,  the  death  is  caused  in  a  state  where 
no  such  statute  is  shown  to  exist,  an  action  cannot  be  sustained 
in  another  state  where  such  a  statute  is  found,  even  though 
the  plaintiff  and  the  deceased  were  citizens  of  the  latter  state.^ 

1  Needham  v.  EaUway  Co.,  38  Vt  NashviUe,  etc.  R.  Ca  v.  Eakin,  6 
294.  But  contra,  Conner  v.  Paul,  13  Cold.  583;  Whitford  v.  Railroad  Co., 
Bush,  144.  By  construction :  Holton  23  N.  Y.  465;  Sebna,  etc.  E.  Co.  v. 
V.  Daly,  106  lU.  131 ;  McCarthy  v.  RaU-  Lacy,  43  Ga.  461 ;  Hover  v.  Raili-oad 
road  Co.,  18  Kans.  46.  But  see  Hul-  Co.,  25  Ohio  St  667 ;  State  v.  Railroad 
bert  V.  Topeka,  34  Fed.  Rep.  510 ;  Co.,  45  Md.  41 ;  McDonald  v.  MaUoiy, 
Vicksburg,  etc.  R,  Ca  v.  Phillips,  64  77  N.  Y.  547;  Davis  u  Railroad  Ca, 
Miss.  693.  143  Mass.  301 ;  Hyde  v.  Raiboad  Ca, 

2  Willis  V.  Railway  Ca,  61  Tex.  432 ;  61  Iowa,  441. 

Needham  v.  Railroad  Ca,  38  Vt  294 ;       In  the  absence  of  evidence,  these 
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So  it  has  been  held  that  a  statute  of  one  state,  in  which  the 
death  was  caused,  giving  a  right  of  action  to  the  personal 
representatives  of  the  deceased,  cannot  support  an  action  by 
personal  representatives  appointed  in  another  state  in  which 
no  such  statute  exists.^  And  in  other  cases  it  is  held  that  no 
action  can  be  maintained  in  one  state,  where  a  statute  exists 
giving  a  right  of  action  for  causing  death,  when  the  death  in 
question  was  caused  in  another  state,  even  though  the  latter 
state  may  have  possessed  a  similar  statute  which  is  set  up  in 
the  pleadings.^ 


cases  hold  that  the  presumption  is 
that  the  common  law  prevails  in  the 
state  where  the  death  was  caused. 

1  Richardson  v.  Railroad  Co.,  98 
Mass.  85 ;  Taylor  v.  Pennsylvania  Co., 
78  Ky.  348. 

2  Woodward  v.  Railroad  Co.,  10 
Ohio  St  121.  See,  also,  McCarthy  v. 
Railroad  Co.,  18  Kans.  46 ;  Taylor  v. 
Pennsylvania  Co.,  78  Ky.  348. 

In  Ash  V.  Railroad  Co.,  73  Md.  144, 
it  appeared  that  thecode  in  Maryland 
gave  a  right  of  action,  to  be  brought 
in  the  name  of  the  state,  for  the  bene- 
fit of  the  wife,  husband,  parent  or 
child  of  the  deceased.  The  code  of 
West  Virginia  provided  that  every 
such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  repre- 
sentative of  the  deceased.  It  was  held 
that  an  administratrix  appointed  in 
Maryland  could  not  there  maintain 
an  action  on  the  We^t  Virginia  stat- 
ute for  a  death  caused  in  the  latter 
state.    Said  the  court : 

"We  are  aware  that  there  is  some 
diversity  of  opinion  upon  the  subject ; 
but  we  are  not.  aware  that  there  is 
any  well-considered  case  that  holds 


exist  in  the  statutes  of  West  Virginia 
and  Maryland. 

"In  Leonard  v.  Columbia  Steam 
Nav.  Co.,  84  N.  Y.  48,  it  was  held  that 
an  administrator  appointed  in  the 
state  of  New  York  might  maintain 
an  action  for  the  death  of  his  intes- 
tate, occasioned  by  the  negligent  in- 
jury inflicted  by  the  defendant  in 
another  state  having  a  statute  sub- 
stantially like  the  New  York  statute, 
allowing  an  action  of  damages  for 
death  by  negligence  to  be  prosecuted 
by  the  personal  representative  of  the 
deceased.  And  in  the  case  of  Den- 
nick  V.  Railroad  Co.,  103  U.  S.  11, 
brought  up  from  a  circuit  court  sit- 
ting in  New  York,  the  same  rule  of 
decision  is  maintained  as  that  laid 
down  in  Leonard  v.  Columbia  Steam 
Nav.  Co.,  supra.  This  case  in  103 
U.  S.  11,  is  much  relied  on  by  the 
plaintiff ;  but  the  facts  of  that  case 
are  not  similar  to  the  facts  of  the 
pi'esent  case.  In  that  case  the  death 
occurred  in  New  Jersey,  and  the  ac- 
tion was  brought  by  an  administra- 
trix appointed  in  New  York ;  and,  in 
dehvering  the  opinion,  the  supreme 


that  the  action  may  be  maintained  in  court  said,  'that  a  statute  of  New 
a  state  other  than  that  in  which  the  York,  just  like  the  New  Jersey  law, 
accident  occurred,  on  the  same  state  "provides  for  bringing  the  action  by 
of  facts  as  here  presented,  and  where  the  personal  representative,  and  for 
there  existed  in  the  statutes  of  the  distribution  to  the  same  parties,  and 
two  states,  upon  this  subject,  such  dis-  that  an  administrator  appointed 
similarity  of  provisions  as  we  find  to    under  the  law  of  that  state  would  be 
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But  the  later  cases  abd  the  weight  of  authority  hold  that  if, 
in  the  state  where  the  death  is  caused  and  in  that  in  which  the 
action  is  brought,  substantially  similar  statutes  exist,  the  ac- 


held  to  have  recovered  to  the  same 
uses,  and  subject  to  the  remedies  in 
his  fiduciary  character  which  both 
statutes  prescribe.'  The  court  also 
said  '  that  the  questions  growing  out 
of  these  statutes  are  new,  and  many 
of  them  unsettled.  Each  state  court 
will  construe  its  own  statute  on  the 
subject,  and  differences  are  to  be  ex- 
pected.' It  is  clear,  therefore,  that 
the  decision  in  the  case  reported  in 
103  U.  S.  does  not  apply  to  this  case. 

"  But  even  the  qualified  decisions 
of  the  court  of  appeals  of  New  York, 
and  of  the  supreme  court  of  the 
United  States,  upon  this  subject,  have 
not  met  with  general  approval,  and 
have  not  been  generally  followed  by 
subsequent  state  court  decisions. 

"In  the  recent  case  of  Davis  v. 
New  York  &  New  England  Kailroad 
Co..  143  Mass.  301,  it  was  held  by  the 
supi-eme  court  of  Massachusetts  that 
an  action  by  an  administrator  could 
not  be  maintained  in  that  state  for 
the  death  of  a  person  caused  by  the 
negUgence  of  the  defendant  in  an- 
other state,  the  remedies  provided  in 
the  two  states  not  being  alike ;  and 
the  court  expressly  dechned  to  depart 
from  its  own  previoXis  decision  in 
Richardson  v.  Bailroad  Co.,  98  Mass. 
85,  and  follow  the  general  doctrine 
laid  down  in  Dennick  v.  Railroad  Co., 
103  U.  a  11. " 

"  And  so  in  case  of  Vawter  v.  The 
Missouri  Pacific  Railroad  Co.,  84  Mo. 
679,  where  it  was  held  by  the  supreme 
court  of  Missouri  that  an  adminis- 
trator appointed  in  that  state  could 
not- maintain  an  action  there  for  the 
death  of  his  intestate  by  negUgence 
of  the  defendant  in  Kansas,  such  ac- 
tion being  allowed  by  tlie  statute  of 
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Kansas  but  not  by  that  of  Missouri. 
There,  also,  the  cases  of  Dennick  v. 
Railroad  Co.,  and  Leonard  v.  Steam 
Nav.  Co.,  supra,  were  pressed  upon 
the  court  for  the  general  doctrine 
there  laid  down;  but  the  supreme 
court  of  Missouri  declined  to  adopt 
or  foUow  those  cases,  and  decided  in 
accordance  with  what  was  taken  to 
be  the  well-established  general  prin- 
ciple of  interstate  law  in  such  cases. 
And  even  in  New  York,  in  the  recent 
case  of  Debevoise  v.  Railroad  Co.,  98 
N.  Y.  397,  it  was  held  that  an  action 
by  an  administrator  for  damages  for 
the  death  of  his  intestate,  caused  by 
the  negligence  of  the  defendant  in 
another  state,  could  not  be  main- 
tained in  the  courts  of  New  York 
without  proof  of  the  existence  of  a 
like  statute  to  that  of  New  York  in 
the  state  where  the  accident  oc- 
curred, thus  showing  that  the  right 
of  action  given  by  statute  for  the 
death  of  an  individual  is  not  transi- 
tory like  the  common-law  right  of 
action  for  personal  injuries,  but  the 
operation  and  force  of  such  statute 
nmst  be  confined  to  the  state  enacting 
it,  except  where  it  can  be  extended 
by  comity.  And  whether  an  action 
would  be  sustained  by  the  courts  of 
this  state  for  the  death  of  a  pereon 
occurring  in  another  state  having  a 
statute  of  the  same  or  like  provisions 
as  our  own  is  a  question  not  pre- 
sented in  this  case,  and  in  regard  to 
which  we  express  no  opinion." 

So  in  a  later  case  in  Missouri  it  is 
held  that  a  widow- cannot  sue  there 
upon  the  statute  of  another  state 
where  she  could  not  have  sued  in  the 
latter  state.  Dates  v.  Railway  Co.,  — 
Mo.  — ,  16  S.  W.  Rep.  487. 
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1;ion  may  be  maintained  in  the  latter  state.'  The  cause  of 
■action,  however,  is  still  that  created  by  the  laws  of  the  state 
where  the  death  was  caused,  and  it  must  be  prosecuted  by  the 
person  to  whom  that  statute  gives  the  right.^  But  matters  of 
practice,  and  the  method  and  extent  of  enforcing  the  right, 
are  governed  by  the  lex  fori;  'hence,  if  the  statute  of  the 
forum  limits  the  amount  of  the  recovery,  that  limitation  will 
prevail,  though  the  lex  loci  contained  no  such  limitation.' 

The  supreme  court  of  the  United  States  has  gone  still  fur- 
ther, and  has  held  that,  where  the  death  of  a  person  has  been 
caused  in  one  state,  the  statutes  of  which  confer  a  right  of  ac- 
tion upon  the  personal  representative  of  the  deceased,  an  action 
may  be  brought  in  another  state,  where  the  deceased  resided, 
by  an  administrator  there  appointed,  jurisdiction  of  the  de- 
fendant having  been  there  obtained.* 

The  rule  of  the  case  is  well  shown  in  the  following  extract 
from  the  opinion  of  Mr.  Justice  Miller,  who  wrote  for  the 
court :  "  Wherever,  by  either  the  common  law  or  the  statute 
law  of  a  state,  a  right  of  action  has  become  fixed  and  a  legal 
Uability  incurred,  that  liability  may  be  enforced  and  the  right 
of  action  pursued  in  any  court  which  has  jurisdiction  of  such 
matters  and  can  obtain  jurisdiction  of  the  parties." 
■  The  cases  in  the  state  courts  to  the  contrary  were  disap- 
proved. 

§  7895.  Effect  of  deceased's  contributory  negligence  or  Ms 
settleme7it  of  the  action.  —  The  action  under  Lord  Campbell's 
Act  and  the  statutes  modeled  after  it,  being  expressly  given 
in  those  cases  in  which  the  deceased  might  have  maintained 
the  action,  if  death  had  not  ensued,  it  follows  that  whatever 

1  Leonard   v.    Navigation    Co.,  84  tical  in  terms  or  precisely  alike.    It 

N.  Y.  48;  Debevoise  v.  Railroad  Co.,  is  enough  if  they  are  of  similar  im- 

98  N.  Y.  377 ;  Western,  etc.  R  Co.  v.  port  and   character,  founded  upon 

Sli-ong,  53  Ga.  461 ;  Bruce  v.  Railroad  the  same  principle  and  possessing  the 

Co.,  83  Ky.  174 ;  Morris  v.  Railway  same  general  attributes.    Leonard  v. 

Co.,  65  Iowa,  737;  Chicago,  etc.  R.  Navigation  Co. ;  Wooden  u  Railroad 

Co.  V.  Doyle,  60  Miss.  977 ;  Burns  v.  Co.,  supra. 

EaUroad  Co.,  113  Ind.  169;  Knight  ^  Usher  v.  Railroad  Co.,  136  Penn. 

■».  Raikoad  Co.,  108  Penn.  St.  350;  St    307;  Wooden   v.  Raikoad   Co., 

Usher  V.  Railroad  Co.,  136  Penn.  St.  .supra.                                              i 

207;  Wooden  v.  Railroad  Co.,' —  3  Wooden  u  Railroad  Co.,  swpi-a. 

N.  Y.  — ,  36  N.  E.  Hep.  1050.  ''  Dennick  v.  Railroad  Co.,  403  U.  S. 

The  two  statutes  need  not  be  iden-  II. 
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defenses  exist  arising  out  of  the  acts  or  omissions  of  the  de- 
ceased, as  his  settlement  of  the  injury  in  his  life-time '  or  his 
contributory  negligence/  may  be  m.ade  where  the  action  is 
brought  by  his  representatives. 

§  T89c.  Effect  of  'ben^cia/ries'  contributory  negligence.-^  So 
when  the  persons  entitled  to  the  benefits  of  the  action  have 
themselves  contributed  to  cause  the  death,  it  is  held  that  there 
can  be  no  recovery.  ^ 

IIL  OF  ACTIONS  IN  GENERAI* 

1.  The  form  of  action. 

%  'Y90.  Form  of  action  optional. —  As  in  the  case  of  common 
carriers  of  goods  and  merchandise,  the  carrier  of  passengers 
may  be  sued  for  an  injury  to  the  passenger  by  his  negligence, 
either  in  assumpsit  for  the  breach  of  the  contract,  whether 
express  or  implied,  to  carry  safely,  or  in  an  action  on  the  case 
for  the  wrong;*  and  the  same  rules  prevail  as  to  the  conse- 
quences of  the  misjoinder  or  nonjoinder  of  parties;*  and  the 
same  advantages  and  disadvantages  are  experienced  in  the 
one  form  of  action  or  the  other,  when  the  injury  to  the  pas- 
senger IS  the  subject  of  the  action,  as  when  it  is  an  injury  to 
goods.* 

§  791.  Form  ofaetion  when  exemplary  da/ma^es  are  claimed. — " 
Generally,  as  in  actions  against  the  common  carrier  for  injury 
to  goods  while  in  his  custody  or  for  delay  in  their  delivery, 
compensation  being  the  rule  for  the  assessment  of  damages 
for  a  personal  injury  to  the  passenger,  it  can  make  no  diflfer- 
ence  in  the  amount  of  recovery  whether  the  action  be  in 
assumpsit  for  a  breach  of  the  contract,  or  in  tort  for  the  neg- 

1  Dibble  v.  Railroad  Co.,  25  Barb.  Shear.  &  Red.  on  Neg.  §  71 ;  Glassey 
183;  Littlewood  v.  New  York,  89  v.  RaUway  Co.,  57  Penn.  St  172; 
N.  Y.  24 ;  Read  v.  Railway  Co.,  L.  R.  Railway  Co.  v.  Snyder.  24  Ohio  St 
3  Q.  B.  555.  670 ;  Wright  v.  Railroad  Co.,  4  Allen, 

2  See  Beach  on  Con.  Neg.  §  20,  and  289 ;  Hurst  v.  Railway  Co.,  84  Mich, 
cases  cited.   See,  also,  Michigan  C,  R  539. 

Co.  V.  Campau,  35  Mich.  468 ;   Kelley  i  Knights   u  Quarles,  2  Brod.  & 

V.  Hendrie,  26  Mich.  255.  Bing.  103 ;  Penn.  R  R.  u  The  Peo- 

8  WiUiams  v.  Railroad  Co.,  60  Tex.  pie,  S.  Ct  of  Ohio  (1877),  6  Cen.  L. 

805 ;  Baltimore,  etc.  R  Co.  v.  Fryer,  Jour.  436. 

80  Md.  47;  Pittsburgh,  etc  R'y  Co.  s^nte,  §§  740-748. 

V.  Vining,  27  Ind.  518.    See,   also,  « 4nfe,  §§  744r-749. 
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lect  of  duty.  But  in  actions  for  wrongs  to  the  person,  the 
circumstances  are  sometimes  such,  even  when  the  injury  has 
occurred  from  the  negligence  of  the  carrier,  that  the  law  will 
not  limit  the  recovery  to  the  actual  damage  sustained,  but 
will  allow  what  are  known  as  exemplary  or  vindictive  dam- 
ages ; '  and  whenever  this  is  the  case,  and  the  plaintiff  would 
seek  to  recover  such  damages,  he  must  declare  in  case  and 
not  in  assumpsit.  For  when,  by  his  own  election,  he  makes 
the  breach  of  the  contract  the  gravamen  of  his  action,  he  will 
be  restricted  in  his  recovery  to  the  damages  actually  sus- 
tained as  the  proximate  result  of  such  breach.^ 

§  792.  Form  when  Irought  l)y  personal  representative. — 
When,  however,  the  right  of  action  survives  to  the  personal 
representative  upon  the  death  of  the  injured  party,  as  it  does 
by  the  common  law  so  far  as  it  rests  upon  the  breach  of  con- 
tract, and  ■  by  statutory  provisions,  even  when  it  may  have 
been  commenced  by  him  in  his  life-time  as  an  action  in  tort, 
no  recovery  can  be  had  by  such  personal  representative  in  his 
official  character,  unless  it  be  shown  that  the  deceased  party 
has  suffered  some  pecuniary  loss  which  has  impaired,  to  that 
extent  the  value  of  his  estate,  such  as  loss  which  occurred  by 
reason  of  his  being  himself  rendered  incapable  of  attention  to 
his  business  affairs,  or  the  loss  of  the  service  of  another  to 
which  he  was  entitled,  and  of  which  he  was  deprived  by  the 
injury  inflicted  upon  such  servant  through  the  carrier's  negli- 
gence. The  damages  in  such  cases,  unless  otherwise  provided 
by  the  statute  law,  would  be  limited  to  the  actual  pecuniary 
loss;  and  consequently  nothing  could  be  recovered  on  the 
ground  of  the  personal  pain  and  suffering  of  the  deceased 
party.'  The  Tennessee  statute  contains  the  peculiar  provision 
that  "  if  the  deceased  had  commenced  an  action  before  his 


1  Post,  §  811  et  seq.  Kennedy,  41  id.  671.    Counts  in  tort 

^Walshu.  The  Railway,  43  Wis.  33;  and  counts  in  contract    cannot  be 

Norfolk,  etc.  R  Co.  v.  Wysor,  82  Va.  joined  in  the  same  action.    Norfolk 

250 ;  Goins  v.  Railroad  Ce.,  68  Ga.  190 ;  etc.  E.  Co.  v.  Wysor,  mpra. 
Hughes  V.  Railroad  Co.,  61  Ga.  131 ;        ^  Chamberlain    v.    Williamson,    3 

Hamlin  v.  Railway  Co.,  1   H.  &  N.  Maule  &  S.  408 ;  Knights  v.  Quarles, 

408;  Craker  v.  The  Railway,  36  id.  2  Brod.  &  B.  103;  Lockier  v.  Patter- 

657;  New  Orleans,  etc.  Railroad  v.  son,  1  Car.  &  Kir.  371;  Zabriskie  v. 

Moore,  40  Miss.  39 ;  Miss.  Cen.  E.  R.  v.  Smith,  13  N.  Y.  333. 
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death,  it  shall  proceed  without  a  revivor."  ^  That  the  recovery 
in  that  state  may  include  damages  for  the  pain  and  suffering 
of  the  decedent  has  been  already  seen  in  Eailroad  v.  Prince.* 

§  793.  Recovery  must  he  for  cause  of  action  stated. —  The 
plaintiff  can  recover  only  on  the  grounds  stated  in  his  declara- 
tion ;  and  hence  in  an  action  by  a  passenger  for  an  injury  done 
to  him  by  the  overturning  of  a  stage-coach,  if  the  declaration 
states  that  the  servants  of  the  defendant  negligently  "  drove, 
conducted  and  managed "  the  coach,  the  plaintiff  cannot  re- 
cover, if  the  negligence  consisted  in  sending  out  an  insufficient 
coach.'  So  if  the  declaration  should  charge  the  injtiry  to  the 
passenger  to  the  want  of  care  and  skill  on  the  part  of  the 
driver  of  a  stage-coach,  and  not  to  any  deficiency  in  the  coach, 
harness  or  horses,  proof  that  the  injury  was  occasioned  by 
a  defect  in  the  lines  could  give  no  right  of  recovery  to  the 
.plaintiff.* 

§  794.  How  form  of  action  is  determined. —  "Whether  the 
action  in  each  particular  case  is  to  be  regarded  as  one  in  as- 
sumpsit  or  in  case  is  to  be  determined  by  the  same  rules  upon 
which  rests  the  distinctive  character  of  the  declaration  in  ac- 
tions for  the  loss  of  goods.  It  does  not  follow  that  in  an  action 
by  the  passenger,  any  more  than  in  one  brought  by  the  owner 
of  goods,  the  allegation  in  his  declaration  of  the  contract  or 
undertaking  to  carry  him  as  a  passenger  determines  that  the 
action  is  upon  the  contract  and  not  for  the  breach  of  duty. 
In  many  cases  the  contract  is  stated  as  the  inducement  or  con- 
sideration from  which  the  dutj'^  results,  the  breach  or  neglect 
of  which  is  complained  of ;  and  the  tort  or  wrong  arising  from 
such  breach  or  neglect  of  duty  is  the  gravamen  of  the  action. 
In  such  cases  the  action  will  be  treated  as  in  case  and  not  in 
assumpsit.  But  the  distinction  between  the  two  forms  is  con- 
fessedly nice  and  difficult  to  draw.' 

§  795.  Same  subject. —  But  when  an  express  or  special  con- 
tract with  the  carrier  is  not  alleged,  nor  its  breach  made  the 
gravamen  of  the  plaintiff's  action,  it  is  said  that  the  courts  will 
be  inclined  to  treat  actions  of  this  kind  as  founded  upon  the 

1  Sec.  2298,  Code  of  Tenn.  <  See,  also,  Breese  v.  Eailroad  Co, 

-  2  Heisk.  580  {ante,  %  789).  52  N.  J.  L.  250. 

sMayorr.  Humphi-ies,  1C.&P.251.        SEmigh  v.  The  Railroad,  4  Biss. 
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breach  of  duty.'  And  especially  is  this  true  under  a  system 
of  pleading  in  which  the  formal  distinctions  between  actions 
are  abolished,  and  the  declaration  merely  states  the  facts 
which  constitute  the  cause  of  action.^  And  at  common  law, 
in  the  absence  of  an  express  contract  or  promise,  "  if  from  a 
given  state  of  facts  the  law  raises  a  legal  obligation  to  do  a 
particular  act,  and  there  was  a  breach  of  that  obligation,  and 
a  consequential  damage,  although  assumpsit  might  be  main- 
tainable upon  the  implied  promise,"  the  more  appropriate  form 
pf  action  was  in  case.' 

2.  The  pleadings, 

§  Y96.  Special  damages  must  ie  pleaded. —  It  is  also  equally 
necessary  for  the  passenger  who  sues  for  an  injury  occasioned 
by  the  negligence  of  the  carrier  to  set  out  in  his  declaration 
any  special  damage  which  he  may  wish  to  recover ;  and  a 
general  allegation  of  damages  at  the  end  of  his  declaration 
will  allow  proof  of  only  such  damages  as  are  the  usual  and 
natural  consequence  of  the  wrong  complained  of.*  And  where 
the  plaintiff  undertook  to  show,  under  such  a  general  allega- 
tion, her  education  and  learning,  and  that  her  business  or 
occupation  was  that  of  a  school  teacher,  which  had  been  inter- 
rupted by  the  injury  sustained  by  her  through  the  carrier's 
negligence,  it  was  held  that  such  evidence  was  inadmissible.* 
So  where,  without  any  allegation  of  special  damage,  the  plaint- 
iff claimed  that  the  damages  to  be  allowed  her  should  be 
enhanced  by  reason  of  the  fact  that  she  was  an  unmarried 
woman,  and  that  the  injury  inflicted  upon  her  by  the  carrier's 
negligence  impaired  her  matrimonial  prospects,  and  the  judge 
upon  the  trial  so  instructed  the  jury,  it  was  held  that  this  was 
error,  and  on  appeal  the  verdict  was  set  aside.  "  The  defend- 
ant," said  the  court,  "  had  no  notice  that  damages  would  be 
claimed  for  any  such  cause,  and  therefore  could  not  be  pre- 

iHeim  v.  McCaughan,  32  Miss.  17 ;  Hunter  v.  Stewart,  47  Me.  419 ;  Cald- 

CoUyer  on  Part  §  Ti5.  weU  v.  Murphy,  11  N.  Y.  416 ;  Walker 

2  New  Orleans,  etc.  B.R.v.  Hurst,  v.  Railway  Co.,  63  Barb.  360 ;  Kinney 

36  Miss.  660.  v.  Crocker,    18  ^is.    74;   The  Ori- 

'Chitty   on   PI.   135;    Burnett   v.  flamme,  3  Sawyer,  397. 

Lynch,  5  Barn.  &  C.  589.  »  Baldwin  v.  The  Eailroad,  4  Gray, 

«Laing  v.  Colder,  8  Penn.  St.  479;  833. 
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pared 'to  prove  or  disprove  its  existence.  As  damages  have 
been  given  for  a  special  injury,  haVing  no  necessary  connec- 
tion with  the  wrongful  acts  of  the  defendant,  and  neither  set 
for-th  in  the  declaration  nor  established  by  tlie  evidence,  the 
exceptions  must  be  sustained."  ^ 

§  797.  Same  subject. —  So  where,  under  the  general  ad  dam- 
nwm  clause  of  his  declaration,  the  plaintiff  undertook  to  show 
that  he  had  a  large  family  dependent  upon  him  for  support, 
and  that  in  consequence  of  the  injury  sustained  by  him  whilst 
a  passenger  on  defendants'  road,  through  the  negligence  of 
their  servants,  he  had  become  embarrassed  in  his  circum- 
stances, it  was  held  the  proof  was  not  competent  with  a  view 
of  increasing  the  plaintiff's  damages.  "  Such  damages,"  it  was 
said,  "  may  or  may  not  follow  a  temporary  bodily  disability! 
They  may,  but  do  not  necessarily  attend  upon  it.  Whether 
they  do  or  not  is  to  be  determined,  not  by  a  consideration  of 
the  principal  fact  complained  of, 'but  by  looking  to  the  pecun- 
iary condition  of  the  sufferer,  his  capacity  for  labor,  his  social 
relations,  and,  it  may  be,  to  other  independent  facts.  Damages 
of  this  nature  are,  therefore,  not  direct  or  necessary,  but 
special,  as  being  possible  only,  and  must  be  specially  averred 
to  let  m  evidence  of  them."  ^ 

3.  The  evidence. 

§  798.  Proof  of  the  carrier's  negligence. — What  constitutes 
such  negligence  on  the  part  of  the  carrier  as,  will  make  him 
liable  for  injuries  to  the  passenger  occasioned  thereby  has 
already  been  the  subject  of  inquiry,  and  the  principles  upon 
which  his  liability  depends  have  been  stated  so  far  as  it  can 
be  done  from  the  adjudicated  cases.'  Generally,  as  we  have 
seen,  it  is  a  question  of  fact  rather  than  of  law,  whether  in  any 
particular  instance  the  carrier  is  chargeable  with  culpable  neg- 
ligence, as  well  as  whether  the  passenger  has,  by  his  own  im- 
prudence and  want  of  caution,  so  far  contributed  towards 
bringing  the  misfortune  upon  himself  as  to  exonerate  the  car- 
rier from  legal  liability.  Direct  proof  of  negligence  is  in  most 
eases,  from  the  nature  of  the  occurrences  involving  the  ques- 

1  Hunter  v.  Stewart,  47  Me.  419.  ^Ante,  ch.  XI. 

2Laing  «.  Colder,  8  Bai-r,  479. 
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tion,  impossible,  and  must  depend  upon  the  proof  of  circum^ 
stances  from  which  it  may  be  inferred.^  Still,  as  the  law  will 
not  presume  negligence,  it  will  be  necessary  to  a  recovery 
against  the  carrier,  in  every  case  in  which  his  liability  depends 
upon  its  existence,  for  the  plaintiff  to  prove  it,  either  posi- 
tively or  by  the  evidence  of  facts  from  which  it  may  be  rea- 
sonably presumed. 

§  799.  Presumiptions  as  to  negligence. —  The  obligation  of 
the  carrier  of  passengers  being  to  exercise  the  utmost  care 
and  diligence  for  their  safety,  it  is  frequently  stated  as  a  rule 
of  evidence,  in  cases  resting  upon  the  question  of  his  negli- 
gence, that  proof  of  the  accident  and  of  the  injury  to  the  pas-, 
senger  thereby,  without  more,  at  once  creates  the  presumption 
of  negligence,  which  it  becomes  incumbent  upon  him  to  rebut. 
This,  however,  is  not  a  correct  statement  of  the  law.  The 
mere  happening  of  the  accident,  aside  from  the  circumstances, 
by  which  it  has  been  occasioned  or  attended,  may  in  every 
case  be  consistent  with  the  exercise  of  the  highest  degree  of 
care  and  circumspection.  Carriers  of  passengers  cannot  be 
held  liable  for  the  consequences  of  accidents  against  which  no 
human  care  or  foresight  could  have  provided ;  and  if  nothing 
be  shown  further  than  that  an  accident  has  happened  to  his 
vehicle,  from  which  a  passenger  has  sustained  an  injury,  for 
aught  that  would  appear,  it  may  have  happened  from  some 
cause  for  which  the  carrier  could  not  be  held  responsible.  It 
may  have  been  occasioned  by  the  act  of  God,  which  excuses 
alike  the  common  carrier  of  goods  and  the  public  carrier  of 
passengers ;  or  by  the  act  of  a  stranger,  against  which  it  was 
impossible  for  the  carrier  to  guard.^  And  the  fact  being  that, 
for  a  large  proportion  of  the  accidents  which  occur  in  the 
transportation  of  passengers,  and  for  which  they  sustain  inju- 
ries, the  carrier  is  in  no  wise  responsible,  it  cannot  be  legally 
inferred  in  any  instance  from  the  mere  proof  of  the  accident, 
without  showing  how  it  occurred,  that  it  was  attributable  to 
the  negligence  of  the  carrier  or  of  his  servants.^  Nor  wiU  "  a 
scintilla  of  evidence,  or  a  mere  surmise  that  there  may  have 

'111.  Cent  E.  R.  v.  Cragin,  71  ni,    Aston  v.  Heaven,  3  Esp.  533;  Frink 
177 ;  Garrett  v.  The  Railway,  36  Iowa.    v.  Potter,  17  HI.  406. 
121 ;  Lyons  v.  Eosenthal,  11  Hun,  46.        '  Thus,  where  a  passenger  sitting 

^Deyo  V,  The  Railroad,  84  N.  Y.  9 ;    by  an  open  window  of  a  moving,  car 
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b^en,  negligence "  on  his  part,  justify  a  verdict  against  him. 
Nor  can  a  recovery  be  had  against  him  where  the  proof  is 
equally  consistent  with  the  absence  as  with  the  existence  of 
negligence,  or  where,  in  other  Avords,  it  is  left  doubtful  from 
all  the  evidence  whether  there  has  been  negligence  or  not.^ 

§  800.  When  the  fact  of  the  inju/ry  is  prima  fade  evidence 
of  negligence. —  But  the  carrier  being  required,  at  his  peril,  to 
provide  vehicles  and  other  apparatus  for  the  conveyance  of 
passengers,  without  defects  or  imperfections  which  can  be  dis- 
covered by  the  skilful  application  of  known  tests  for  their 
detection,  and,  where  he  is  the  owner  of  his  own  road  and  re- 
sponsible for  its  condition,  being  bound  in  like  manner  to  see 
that  it  and  its  appliances  are  as  safe  for  the  conveyance  of 
passengers  as  the  utmost  care  and  diligence  can  make  them, 
whenever  it  appears  that  the  accident  has  occurred  through 
some  defect  in  his  vehicle  or  machinery  used  in  the  transpor- 
tation, or  in  the  road  upon  which  he  operates  them,  a  strong 
presumption  of  negligence  at  once  arises,  founded  upon  the 
probability  of  the  existence  of  some  defect  which  extreme 
vigilance,  aided  by  science  and  skill,  could  have  detected. 
"Where,  therefore,  an  accident  happens  upon  a  railway,  from 
which  a  passenger  sustains  an  injury,  by  the  breaking  down 
of  the  carriage,  or  by  the  running  off  of  the  train,  or  by  the 
spreading  or  breaking  of  the  rails,  the  very  nature  of  the  oc- 
currence will  be  prima  fade  evidence  of  negligence  in  the 
company  or  its  servants.'    And  so  of  a  collision  between  two 

is  struck  in  the  eye  by  a  stone  or  Co.,  11  Allen,  312 ;  Joy  v.  Winnisim- 

piece  of  coal  at  the  moment  of  the  met  Co.,  114  Mass.  63;   KendaU  v. 

parsing  of  another  train,  there  is  no  Boston,  118  id.  234 ;  Edgerton  v.  The 

presumption  of  negligence,  and  no  Railroad,  39  N.  Y.  227;    Cotton  v. 

recovery  can  be  had  without  evi-  Wood,  8  Com.  B.  (N.  S.)  568 ;  Ham- 

dence  that  the  injury  was  caused  by  mack  v.  White,  11  id.  588;  Cooke  v. 

the  carrier's   negligence.     Pennsyl-  Waring,  3  Hurl.  &  C.  332 ;  Scott  v. 

vania  R.  Co.  v.  MacKlnney,  124  Pa.  Dock  Co.,  3  id.  596. 

St  462.    A  declaration  which  shows  2  Cotton  u  Wood,  supra;  Stern  v, 

that  the  injury  was  caused  by  pure  Railroad  Co.,  76  Mich.  591. 

accident  is  demurrable.    Hardwick  3  Dawson  v.  The  Railway,  7  HurL 

w.  Railroad  Co.,  —  Ga.  — ^,  11  S.  E.  &  N.  1037 ;  Cai^pue  v.  The  Railway,  6 

Eep.  832.  Ad.  &  El.  (N.  S.)  747;  Curtis  v.  The 

1  Toomey  v.  The  Railway,  8  Com.  B.  Railroad,  supra;  Feital  v.  The  Rail- 

(N.  8.)  146 ;  Curtis  v.  The  Railroad,  18  road,  lt)9  Mass.  398. 

iN.  Y.  534  J  Le  Barron  v.  The  Ferry  That  car  or  machinery  give  way 
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trains ; '  or  the  overturnilig  of  a  stage-coacli  upon  a  smooth 
.md  level  road  by  the  coming  off  of  a  wheel ;  ^  or  the  breaking 
down  of  a  bridge  upon  the  line  of  a  railway."     The  same  rule 


with  ordinary  use.  International, 
etc.  R'y  Co.  V.  Prince,  77  Tex.  560; 
Carter  v.  Bail  way  Co.,  42  Fed.  Rep.  57. 
The  derailment  of  the  car  is  prima 
fade  evidenca  Gulf,  etc.  E'y  Co.  v. 
Wilson,  —  Tex.  — ,  15  S.  W.  Rep. 
280;  Southern,  etc.  R.  Co.  v.  Walsh, 

—  Kan.  — ,  36  Pac.  Rep.  45 ;  Louis- 
Tille,  etc.  E.  Co.  v.  Jones,  83  Ala,  376 ; 
Furnish  v.  Railway  Co..  —  Mo.  — , 
13  S.  W.  Rep.  1044;  Montgomery, 
etc.  E'y  Co.  v.  Mallette,  —  Ala.  — ,  9 
S.  Rep.  363. 

Running  at  an  unusually  rapid 
rate  of  speed  down  a  new  track  or 
an  incline.  Mitchell  v.  Railroad  Co., 
87  Cal.  63.     , 

1  Skinner  v.  The  EaUway,  5  Exch. 
787 ;  Louisville,  etc.  R  Co.  v.  Taylor, 

-  Ind.  — ,  35  N.  E.  Eep.  869 ;  Mc- 
GofiSn  V.  Eailway  Co.,  —  Mo.  — .  15 
S.  W.  Eep.  76;  Georgia  E  Co.  v. 
Love,  —  Ala.  — ,  8  S.  Rep.  714 ;  Gra- 
ham V.  Eailway  Co.,  39  Minn.  81 ; 
Louisville,  etc  E  Co.  v.  Eitter,  85 
Ky.  368;  Central,  etc.  R'y  Co.  v. 
Kuhn,  86  Ky.  578 ;  "Wedekind  v.  Rail- 
road Co.,  —  Nev.  — ,  21  Pac.  Rep.  682. 

But  where  the  injury  is  caused  by 
a  collision  between  a  street-car  in 
which  the  plaintiff  is  riding,  and  k 
steam-car,  and  the  action  is  brought 
against  both,  jointly,  the  presump- 
tion of  negligence  extends  only  to 
the  street-car  company,  and  must  be 
proved  against  the  steam-car  coni- 
pany.  Central,  etc.  R'y  Co.  v.  Kuhn, 
86  Ky.  578. 

When  question  is  for  jury,  see 
Kuttner  v.  Eailway  Co.,  29  Mo.  App. 
503;  Geitz  v.  Railway  Co.,  73  Wis. 
307. 

2  "Ware  v.  Gay,  11  Pick.  106 ;  Parish 
V.  Riegle,  11  Gratt.  697 ;  Lawrence  v. 
Green,  70  CaL  417. 


3Grote  V.  The  Railway,  3  Exch. 
251 ;  Louisville,  etc.  E  Co.  v.  Snyder, 
117  Ind.  435, 

In  Curtis  v.  The  Railroad,  supra, 
Selden,  J.,  after  stating  the  law  sub- 
stantially as  stated  in  the  text,  ob- 
serves that  "the  cases  in  which  it  has 
been  sfild  that  a  presumption  of  neg- 
ligence arises  from  the  mere  proof 
that  an  accident  has  occurred,  will 
appear,  if  examined,  not  to  conflict 
materially  with  these  principles :  and 
some  of  them  are,  I  think,  illustrative 
of  the  distinction  just  suggested.  The 
leading  cases  on  the  subject  are  those 
of  Christie  v.  Griggs,  3  Camp.  79; 
Stokes  V.  SaltonstaU,  18  Peters,  181 ; 
Carpue  v.  The  London  &  Brightoli 
Railway  Company,  5  Ad.  &  El.  (N.  S.) 
747 ;  Laing  v.  Colder.  8  Barr,  479.  In 
Christie  v.  Grigge,  where  Sir  James 
Mansfield  is  supposed  to  have  laid 
down  the  proposition  in  question,  it 
was  proved  that  the  injury  was  caused 
by  the  breaking  of  the  axle-tree  of 
the  coach,  upon  the  top  of  which  the 
plaintiff  was  seated;  and  it  was  in 
view  of  this  proof  that  the  chief  jus- 
tice made  the  remark  that '  the  plaint- 
iff had  made  a  prima  facie  case  by- 
proving  his  going  on  the  coach,  the 
accident,  and  the  damage  he  had 
suffered.'  There  is  no  doubt  that,  in 
such  a  case,  negligence  should  be  pre- 
sumed for  the  reasons  which  have 
been  given.  In  the  case  of  Stokes  v. 
SaltonstaU,  which  was  also  an  action 
against  the  proprietors  of  a  line  of 
sfeige-coaches,  the  court  instructed 
the  jury  that  the  '  facts  that  this  car- 
riage was  upset  and  the  plaintiff's 
wife  injured  were  prima  facie  evi- 
dence that  there  was  carelessness,,or 
negligence,  or  want  of  skill  on  the 
part  of  the  driver ;  and  threw  upon 
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has  also  been  applied  where  the  car  is  suddenly  started  as  the 
passenger  is  getting  off.^ 

Where,  however,  the  injury  is  received  before  the  passengei- 
has  placed  himself  in  the  carrier's  hands,  the  mere  fact  of  the 
injury  is  not,  it  is  said,  enough  without  other  proof  of  negli- 
gence. "It  is  only,"  said  the  court,  "when  the  injury  occurs 
from  agencies  peculiarly  within  the  defendant's  power  that  he 
can  be  presumed  without  proof  to  have  acted  negligently."  ^ 


the  defendant  the  burden  of  proving 
that  the  accident  was  not  occasioned 
by  the  driver's  fault'  Taken  ab- 
stractly, this  instruction,  which  was 
sustained  by  the  court,  might  seem  to 
be  in  conflict  with  the  principles  here 
contended  for ;  but  if  understood  in 
reference  to  the  proof,  it  is  otherwisa 
The  plaintiff  had  proved  not  only  the 
accident  and  injury,  but  that  the  pas- 
sengers had  remarked  that  the  driver 
appeared  intoxicated,  and  so  told  the 
agent  of /the  proprietors;  that  the 
road  was  perfectly  level  and  not  dan- 
gerous or  difficult,  and  that  the  reck- 
less conduct  of  the  driver  had  called 
out  repeated  remonstrances  from  the 
passengers,  which  were  wholly  un- 
attended to.  Here  was  ample  proof 
of  negligence;  and  the  judge  must 
have  had  these  circumstances  in  view 
when  he  made  his  remarks  to  the 
juiy.  .  .  .  The  other  two  cases 
were  actions  for  injuries  upon  rail- 
roads. In  that  of  Carpue  u  The 
London  &  Brighton  Railway,  it  ap- 
peared that  the  position  of  the  rails 
had  been  somewhat  deranged  at  the 
spot  where  the  injury  took  place; 
and  th§  chief  justice  ,  charged  the 
jury  that  it  having  been  shown  that 
the  exclusive  management,  both  of 
the  machinery  and  the  railway,  was 
in  thfe  hands  of  the  defendants,  it 
was  presumable  that  the  accident 
arose  from  their  want  of  care,  unless 
they  gave  some  explanation  of  tlie 
cause  by  which  it  was  produced. 
This  is  in  perfect  accordance  with  the 


principles  which  have  been  here  ad- 
vanced. Laing  v.  Colder  is  perhaps 
the  strongest  case  in  support  of  the 
doctrine  against  which  we  contend. 
When  that  case  was  heard  in  banco, 
Bell,  J.,  said  'the  mere  happening 
of  an  injurious  accident  raises,  prima 
fade,  a  presumption  of  neglect,  and 
throws  upon  the  carrier  the  onus  of 
showing  it  did  not  exist'  But  the 
charge  of  the  judge  at  the  cu-cuit, 
upon  which  the  question  arose,  was 
not  so  broad.  He  instructed  the  jury 
that  'in  the  present  case  the  pre- 
sumption was  there  had  been  negli- 
gence,' a  charge  fully  justified  by  the 
proof,  which  was  that  the  accident 
occurred  while  the  car  was  crossing 
a  bridge  which  was  so  narrow  that 
the  plaintiff's  hand  lying  outside  the 
car  window  was  caught  by  the 
bridge,  and  his  arm  broken.  It  was 
palpable  negligence  on  the  part  of 
the  company  so  to  construct  the 
bridge.  In  no  instance,  that  I  am 
aware  of,  has  it  been  said  by  .any 
judge  that  negligence  on  the  part  of 
the  carrier  was  to  be  presumed  from 
the  mere  happening  of  an  accident, 
except  where  the  facts  proved  in  the 
particular  case  fully  warranted  the 
presumption  upon  the  principles  here 
insisted  upon." 

iCity  E'y  Co.  «.  Findley,  76  Ga. 
311 ;  Augusta  R.  Co.  v.  Randall,  79 
Ga.  304 ;  Birmingham,  eta  R'y  Ca  v. 
Hale,  —  Ala.  — ,  8  S.  Rep.  143. 

2  Stager  v.  Railway  Co.,  119  Penn. 
St  70.    In  this  case  the  injury  was 
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§  801.  Froof  of  injury  usually  makes  a -prima  facie  case  of 
negligence.  —  It  generally  happens,  therefore,  in  actions  against 
the  carrier  in  which  his  liability  depends  upon  the  finding  of 
negligence,  that,  in  proving  the  injury,  the  character  of  the 
accident  is  also  shown,  from  which  it  can  be  seen  whether 
there  was  neghge^noe,  or  sp  strong  a  probability  of  its  exist- 
ence as  to  amount  to  a  presumption  against  the  carrier,  and 
to  cast  upon  him  the  burden  of  disproving  it;  and  whenever  it 
appears  that  the  accident  was  of  that  kind  which,  according  to 
common  experience,  does  jaot  usually  occur  except  from  some 
fault  of  the  carrier  himself  ©r  of  his  servants,  or  from  some 
imperfection  in  his  conveyance  or  its  appliances,  or  from  the 
unsafe  condition  of  his  road,  &  prima  facie  case  is  made  against 
him.  Conditions,  however,  which  might  result  from  natural 
causes  would  present  different  considerations,  as  where  the 
passenger,  when  he  reached  his  destination,  was  sick  or  dead. 
In  such  a  case  something  more  than  proof  of  this  condition 
would  be  needed  to  charge  the  carrier  with  liability.^ 

§803.  Contributory  negligence  of  passenger  —  Bu/rden  of 
proof  on  defendant. —  The  cases  upon  this  subject  are  not  in 
harmony,  but  by  the  Weight  of  authority  it  is  believed  to  be 

received  while  the  passenger  was  at-  trol,  and  he  contracts  for  its  suffi- 

tempting  to  enter  a  slowly  moving  ciency,  and  for  the  skill  and  fidelity 

ptreet-oar  by  ike  front  platform,  and  of  his  servants  in  charge  of  it 

was  caused  by  a  sudden  movement  "  If ,  for  any  reason,  an  'injurious 

of  the  car  which  was  not  shown  to  apcident '  happens  to,  or  by  reason  of, 

have  been  caused  by  the  driver.  that  which  the  earner  'provides  for 

'See  Curtis  v.  Railroad  Co;,  and  the  transportation,  the  law,   which 

other  cases  cited  in  preceding  section,  imposes  the  exercise  of  the  utmost 

In  Pennsylvania  B.  Co.  v.  Eaiordon,  care  upon  him,  presumes  the  accident 

119  Penn.  St  577,  Williams,  J.,  says :  to  be  due  to  the  want  of  that  care 

"  The  rule  in  relation  to  the  pre-  and  puts  upon  him  the  duty  of  suc- 
sumption  of  negligence  against  a  car-  cessf  ully  relieving  himself  from  that 
rier  is  well  stated  in  Laihg  v.  Coldet,  ^presumption.  But  when  the  fact  of 
8  Pa  479.  '  Now  the  mere  happening  an  '  injurious  accident '  is  not  shown 
of  an  injurious  accident  raises,  jarima  to  exist,  the  presumption  -which 
faeie,  a  presumption  of  neglect,  and  arises  from  it  cannot  be  invoked  by 
throws  upon  the  carrier  the  onus  of-  aplaintifif.  The  contract  of  the  car- 
showing  that  it  did  not  exist'  But  rier  does  not  insure  against  death 
the  word  'accident'  must  be  under-  generally,  but  only  as  it  may  be  the 
stood  as  refering  to  such  happenings  result  of  an  injurious  accident  in  the 
as  the  exercise  of  proper  care  by  the  course  of  the  carriage.  A  passenger 
carrier  could  have  prevented.  The  may  die  while  in  his  seat  in  a  car 
machinery  for  transportation  is  under  from  disease  or  from  his  own  act, 
his  exclusive  management  and  con-  just  as  he  might  die  in  his  own  house 
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the  rule  that  the  plaintiff  need  only  show  the  negligence  of 
the  carrier  and  the  injury  resulting  therefrom,  and  wiU  not 
be  required  to  go  further  and  show,  in  order  to  make  out  his 
case,  that  he  himself  was  free  from  contributory  negligence. 
This  rule  prevails  in  Alabama/  Arizona,^  California,'  Colo- 
l-ado,*  Dakota,*  Georgia,*  Kansas,'  Kentucky,'  Maryland,' 
Minnesota,'"  Missouri,'^  Nebraska,'^  New  Hampshire/'  New- 
Jersey,"  Ohio,'*  Oregon,'*  Pennsylvania,"  Ehode  Island,'^  South 


from  the  same  cause;  but  we  have 
never  heard  it  alleged  that  the  car- 
rier was  liable  in  damages  because  of 
a  death  so  happening,  nor  that  it  was 
his  duty  to  show  affirmatively  that 
the  death  was  due  to  causes  over 
which  he  had  no  controL  Death 
from  natural  causes  can  hardly  be 
called  an  accident,  but  if  it  was  other- 
wise, yet  there  is  a  very  broad  dis- 
tinction .  between  the  case  of  its 
coming  to  a  passenger  as  an  iadivid- 
ual  by  reason  of  circumstances  and 
conditions  that  are  personal  and 
pecuUar  to  him,  and  the  case  of  its 
coming  to  a  passenger  as  such  by 
reason  of  accident  to,  or  on  account 
of,  the  means  of  transportation  em- 
ployed by  the  carrier,  whether  in 
motion  or  not.  In  the  former  class 
of  cases  no  presumption  of  negligence 
can  arise,  for  the  facts  furnish  no 
foundation  for  it  In  the  latter  there 
is  a  presumption,  not  conclusive,  but 
prima  fade,  on  which  the  plaintiff 
may  rest,  and  which  the  carrier  must 
overcoma" 

See,  also,  ante,  5?  768c. 

1  North  Birmingham,  etc.  R.  Co.  v. 
Calderwood,  —  Ala.  — ,  7  S.  Rep. 
860 ;  Mobile,  etc.  R  Co.  v.  Crenshaw, 
65  Ala.  566. 

*  Hobson  V.  Railroad  Co.,  —  Ariz. 
— ,  11  Pac.  Rep.  545 ;  Lopez  v.  Min- 
ing Co.,  1  Ariz.  464. 

3  McDougall  V.  Railroad  Ca,  63  Cal. 
431 ;  Nehrbas  v.  Railroad  Co.,  63  Cal. 
330. 

<  Sanderson  v.  Fi-azier,  8  Cojo.  79. 


6  Sanders  v.  Reister,  1  Dak.  145. 

6  Thompson  v.  Railroad  Co.,  54  Ga. 
509. 

"<  St.  Louis,  etc.  R.  Co.  v.  Weaver,  35 
Kans.  413;  Kansas  Pac.  R'y  Co.  v. 
Pointer,  14  Kans.  38 ;  Kansas,  etc.  R. 
Co.  V.  Phillibert,  25  Kans.  583. 

s  Louisville,  etc.  R.  Co.  v.  Goetz,  79 
.  Ky.  443 ;  Railroad  Co.  v.  Thomas,  79 
Ky.  160;  Raihoad  Co.  v.  Hoehl,  13 
Bush,  41. 

9  Freeh  u  Railroad  Co.,  39  MA  574 ; 
North  Central  Railway  v.  Geis,  31 
Md.  357;  Prince  George  County  v. 
Burgess,  61  Md.  39 :  State  v.  Railroad 
Co.,  58  Md  483. 

10  Hocum  V.  Wetherick,  33  Minn.  153. 

iiMun-ay  v.  Railway  Co.,  101  Mo. 
336 ;  Mitchell  v.  aiaton,  99  Mo.  153 ; 
Bueschmg  v.  Gas  L.  Co.,  73  Mo.  220 ; 
Parsons  v.  Railroad  Co.,  94  Mo.  286 ; 
Hudson  V.  Railway  Co.,  32  Mo.  App. 
667 ;  Smith  v.  Railroad  Co.,  37  Ma 
387;  Thompson  v.  Raih-oad  Co.,  51 
Mo.  190. 

"Lincoln  v.  Walker,  18  Neb.  344; 
Durrell  v.  Johnson,  —  Neb.  — ,  48 
N.  W.  Rep.  890. 

"Smith  V.  Railroad  Co.,  35  N.  H. 
366;  White  v.  Raikoad  Co.,  80  N.  H. 
307. 

•*  New  Jersey,  eta  Ca  v.  Nichols,  33 
N.  J.  L.  434;  Durant  v.  Palmer,  5 
Dutch.  544 ;  Delaware,  etc.  R  Ca  v. 
Taffey,  38  N.  J.  L.  527. 

15  Baltimore,  etc.  R  Ca  v.  Whitacre, 
35  Ohio  St  627. 

18  Grant  v.  Baker,  12  Greg.  839. 

1'  Cleveland,  etc.  R  Ca  v.  Rowan, 


"Cassidy  v.  Angell,  13  R  L  447. 
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Carolina,'  Texas,*  Yermont,'  Washington,*  West  Yirginia," 
Wisconsin,*  the  District  of  Columbia,'  and  the  supreme  court 
oi  the  United  States.^ 

But  this  rule  does  not  apply  where  the  plaintiff  in  his  own 
testimony  has  shown  facts  tending  to  prove  contributory  neg- 
ligence on  his  own  part.  In  such  a  case  the  plaintiff  must  as- 
sume the  burden  of  showing  that  what  is  thus  apparently 
contributory  negligence  was,  in  fact,  not  so.* 

The  carrier  may  show  that  the  injury  of  the  passenger  was 
attributaisle  to  his  own  negligence,  which,  upon  the  general 
principles  in  regard  to  concurring  or  contributory  negligence, 
already  stated,"  will  exonerate  him,  whether  the  injury  has 
resulted  in  death  or  not."  The  law  will  never  presume  neg- 
ligence in  the  absence  of  evidence  to  show  it,  whether  the 
party  be  charged  with  it  or  not.  On  the  contrary,  in  the  case 
of  the  injured  passenger,  a  presumption  would  arise  from  the 
natural  instinct  of  self-preservation,  that  he  was,  at  the  time 
of  the  accident,  in  the  exercise  of  due  care  and  caution  for  his 
personal  safety,  and  that,  therefore,  the  injury  was  solely  at- 
tributable to  the, conduct  of  the  party  proven  to  have  been  in 

66  Penn.  St.  393 ;  Hays  v.  Gallagher,  '  Tolson  v.  Coasting  Co.,  6  Mackey, 

73  Pena  St  136 ;  Pennsylvania  R  Co.  37. 

V.  Weber,  7«  Penn.  Sfc  157 ;  BradweU  8  Hough  v.  Railroad  Co.,  100  V.  S. 

V.  EaUroad  Co.,  —  Penn.  St  — ,  20  213 ;  Indianapolis,  etc.  R.  Co.  v.  Hoist, 

AtL  Rep.  1046.  93  U.  S.  291. 

'  Crouch  V.  Railway  Co.,  31  S.  C.  »  North  Bii-mingham  R.  Co.  v.  Cal- 

495;  Carter  v.  Railroad  Co.,  19  S.  C.  derwood,  —  Ala.  — ,  7  S.  Rep.  360; 

20.  Durrell  v.  Johnson,  —  Neb.  - — ,  48 

''  Dallas,  etc.  R  Co.  v.  Spickler,  61  N.  W.  Rep.  890 ;  Paterson  v.  Railroad 

Tex.  427;   Houston,  etc.  R.   Co.  v.  Co.,  —  Ga. — ^,  11  S.  E.  Rep.  873. 

Cowser,  57  Tex.  393.  ^o  Ante,  ch.  XIL 

'Walker  v.  Westfield,  39Vt346;  " Sherman  v.  Stage  Co.,  34  Iowa; 

HiU  V.  New  Haven,  37  Vt  501.  515;  Citizens'  Railroad  w  Carey,  56 

<  Northern  Pac.  R'y  Co.  u  Hess,  —  Ind.   396;    Willetts  v.  Railroad,    14 

Wash.  — ,  26  Pao.  Rep.  866.  Barb.  585 ;  Railroad  v.  Robinson,  44 

« Fowler  v.  Railroad  Co.,  18  W.  Va.  Penn.  St  175 ;  Railroad  v.  Ogier,  35 

579.  id.  60.     But  under   the  Tennessee 

*  Milwaukee,  etc.  R.  Co.  v.  Hunter,  statutes,  where  a  railroad  company  is 
U  Wis.  160;  Achtenhagen  v.  Water-  convicted  of  negligence  by  its  failure- 
town,  18  Wis.  331 ;  Hoth  v.  Peters,  55  to  observe  certain  statutory  precau- 
Wis.  405 ;  Randall  v.  Telegraph  Co.,  tions  against  collisions  or  accidents, 
54  Wis.  147 ;  Hoyt  v.  City  of  Hudson,  proof  6t  contributory  negligence  is 
41  Wia  105.  allowed  only  in  mitigation  of  dam- 
'  ages.  Railroad  v.  Smith,  6  Heisk.  174. 
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fault.  And  if  the  carrier  -would  relieve  himself  from  legal  lia- 
bility for  the  damage  sustained  by  his  passenger,  by  reason  of 
the  negligence  of  the  latter,  the  burden  of  proof  is,  according 
to  these  cases,  therefore  upon  him  to  make  it  appear.' 

§  803.  8ame  subject —  Cases  holding  tlmt  iurdeii  of  proof  is 
on  plaintiff. —  There  are,  however,  many  decisions  to  the  con- 
trary upon  this  question,  holding  it  to  be  incumbent  upon  the 
plaintiff,  in  an  action  for  damages  for  an  injury  sustained  by 
him  through  the  negligence  of  another,  to  prove  that  he  him- 
self was  in  the  exercise  of  due  care  at  the  time  of  the  occur- 
rence of  the  accident.  Such  seems  to  be  the  law  in  Connecticut,^ 
Illinois,'  Indiana,*  Iowa,*  Louisiana,*  Maine,'  Massachusetts,' 
Michigan,^  Mississippi,'"  New  York,''  and  North  Carolina.'^ 

§  803a.  To  defeat  recovery  plaintiff's  negligence  must  have 
been  a  proximate  cause  of  injury. —  But  to  defeat  the  plaint- 
iff's recovery,  hife  negligence  must  have  been  a  proximate  cause 
of  the  injury."  It  need  not,  however,  be  the  sole  cause;  it  is 
sufBcient  if  it  is  one  of  two  or  more  concurring  causes.'* 


1  See  oases  cited  seriatim,  supra. 

2  Button  V.  Frink,  51  Conn.  342; 
Fox  V.  Glastenbury,  39  Conn.  204; 
Birge  v.  Gardner,  19  Conn.  507. 

3  Kepperley  v.  Ramsden,  83  111.  354 ; 
Missouri  Furnace  Co.  •;;.  Abend,  107 
111.  44 ;  Galena,  etc.  E.  Co.  v.  Fay,  16 
111.  558. 

*  Cincinnati,  etc.  E.  Co.  v.  Butler, 
108  Ind.  31 ;  Lyons  v.  Railroad  Co., 
101  Ind.  419 ;  Louisville,  etc.  R.  Co.  v. 
Lockridge,  93  Ind.  191;  City  of  Fort 
Wayne  v.  De  "Witt,  47  Ind.  391 ;  Jack- 
son V.  Railroad  Co.,  47  Ind.,  454 ;  Ev- 
ansville,  etc.  R  Co.  u  Hiatt,  17  Ind.  102. 

5  Slosson  V.  Railroad  Co.,  51  Iowa, 
394 ;  Bonce  v.  Railroad  Co.,  53  Iowa, 
378 ;  Murphy  v.  Railroad  Co.,  45 
Iowa,  661 ;  Benton  v.  Railroad  Co., 
42  Iowa,  192. 

6  Moore  v.  Shreveport,  3  La,  Ann. 
645. 

'  Chase  v.  Railroad  Co.,  77  Ma  63 ; 
State  V.  Railroad  Co.,  76  Me.  357 ; 
Benson  v.  Titoomb,  72  Me.  81. 


8  Corcoran  v.  Railroad  Co.,  133 
Mass.  507 ;  Hinckley  v.  Railroad  Co., 
120  Mass.  257 ;  Wheelwright  v.  RaU- 
road  Co.,  185  Mass.  335 ;  Riley  v.  Rail- 
road Co.,  135  Mass.  393;  Stock  v. 
Wood,  136  Mass.  353. 

9  Guggenheim  v.  Railway  Co.,  66 
Mich.  150;  Mitchell  n  Railway  Co., 
61  Mich.  236 ;  Chicago,  etc.  R'y  Co.  v. 
Smith,  46  Mich.  504 ;  Brown  v.  Rail- 
way Co.,  49  Mich.  153 ;  Henry  u  Rail- 
way Co.,  49  Mich.  495 ;  Lake  Shore 
R  Co.  V.  MiUer,  35  Mich.  274;  De- 
ti-oit,  etc  R  Co.  V.  Van  Steinburg,  17 
Mich.  99. 

I*  Vicksburgh  v.  Hennessey,  54  Miss. 
391 ;  Central,  eta  R  Ca  v.  Mason,  51 
Miss.  384 

11  Tolman  v.  Railroad  Ca,  98  N.  Y. 
198;  Lee  v.  Gas  Ca,  98  N.  Y.  115; 
Hart  V.  Bridge  Ca,  84  N.  Y.  56. 

12  Owens  V.  Raih-oad  Ca,  88  N.  C.  502 ; 
Doggett  V.  RaUroad  Ca,  78  N.  C.  305; 
Manly  v.  Railroad  Ca,  74  N.  C.  655. 

I'McAunich   v.    Railroad   Ca,   20 


"  North  Bii-mingham  R  Ca  v.  Calderwood,  —  Ala.  — ,  7  S.  Rep.  360. 
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§  8035.  Sow  question  of  contributory  negligence  to  le  deter- 
mined.—  "Where  the  facts  are  admitted  or  the  evidence  is  not 
disputed,  the  question  whether  the  plaintiff  has  been  guilty  of 
contributory  negligence  may  be  decided  by  the  court  as  a 
question  of  law,  but  where,  as  is  usually  the  case,  the  evidence 
is  conflicting,  the  questions  of  the  defendant's  negligence  and 
of  the  plaintiff's  contributory  negligence  are  questions  to  be 
determined  by  the  jury.^ 

And  in  determining  these  questions  it  must  be  borne  in 
mind,  as  already  stated,  that  the  relations  existing  between 
the  carrier  and  a  passenger  are  different  from  those  between 
the  carrier  and  a  stranger,  and  that  the  passenger  has  con- 
stantly the  right  to  rely  upon  the  presumption  that  the  carrier 
will  not  neglect  his  duty  to  him  or  expose  him  needlessly  to 
danger  or  injury.^     . 


Iowa,  358:  Pitzner  v.  Shinnick,  39 
Wis.  129 ;  Gunter  v.  Wicker,  85  N.  C. 
310;  Doggett  v.  Railroad  Co.,  78  N.  C. 
305 ;  Louisville,  etc.  R.  Co.  v.  Wolfe, 
80  Ky.  83 ;  Palys  v.  Railroad  Co.,  30 
N.  J.  Eq.  604 ;  Dudley  v.  Ferry  Co.,  45 
N.  J.  L.  368 ;  Barbee  v.  Reese,  60  Miss. 
906;  Fernandes  v.  Railroad  Co.,  52 
CaL  45 ;  Towler  v.  Railroad  Co.,  18 
W.  Va.  579. 

1  Orcutt  V.  Railway  Co.,  85  CaL  391 ; 
Fi-anklin  v.  Road  Co.,  85  Cal.  68; 
Kansas  City,  etc.  R.  Co.  i;.  Smith,  — 
Ala.  — ,  8  S.  Rep.  43 ;  Apsey  v.  Rail- 
road Co.,  88  Mich.  440. 

2  In  Franklin  v.  Road  Co.,  85  CaL 
63,  the  court  say :  "  Negligence  is  not 
absolute,  but  is  relative  to  the  cir- ' 
cumstances  surrounding  the  case. 
Eiohardson  v.  Kier,  34  CaL  68 ;  Need- 
ham  V.  Raihroad  Co.,  37  CaL  410.  It 
always  relates  to  some  circimastance 
of  time,  place  and  person,  and  whether 
there  was  contributory  negligence 
in  any  given  case  is  generally  a  ques- 
tion for  the  jury  to  pass  upon  and 
determine.  Jamison  v.  Railroad  Co., 
55  CaL  593.  It  is  generally  an  infer- 
ence, from  facts  and  circumstances, 
which  it  is  the  province  of  the  jury 


to  find,  and  nonsuit  on  the  gi'ound 
of  conti'ibutory  negligence  should 
only  be  granted  when,  giving  the 
plaintiff  the  beneiit  of  aU  contro- 
verted questions,  it  is  apparent  to  the 
court  that  a  verdict  in  her  favor  must 
be  set  aside.  Schierhold  v.  Railroad 
Co.,  40  CaL  447.  .  .  .  Carriers  owe 
more  than  an  ordinary  duty  to  their 
passengers  (Jamison  v.  Railroad  Ca, 
supra),  and  negligence  cannot  be  im- 
puted to  a  passenger,  such  as  the 
plaintiff  was,  for  that  she  did  not 
anticipate  culpable  negligence  on  the 
part  of  the  carrier.  She  had  a  right 
to  act  on  the  presumption  that  the 
employees  of  th^  defendant  would 
use  the  degree  of  care  which  persons 
of  ordinary  prudence  are  accustomed 
to  employ  under  the  same  or  similar 
circumstances.  Robinson  v.  Railroad 
Co.,  48  Cal.  431.  In  this  case  the  de- 
fendant had  negligently  and  wrong- 
fully carried  the  plaintiff  beyond  and 
away  from  all  its  usual  stopping 
places,  where  it  was  accustomed  to 
receive  or  discharge  passengers,  into 
what  was  practically  its  switching 
yard,  where  there  were  no  accommo- 
dations for  passengers  to  get  on  or 


,§§  804,  805.]  THE  LAW  or  caeeiees. 

i.  The  measure  of  damages. 

§  804.  Measure  of  damages  is  generally  compensation  for 
injury. —  Generally,  the  damages  to  which  a  passenger  is  en- 
titled, who  has  been  injured  by  the  negligence  of  the  carrier, 
are  measured  by  the  rule  of  compensation.  But  the  elements 
which  enter  into  the  question  of  compensation  are  so  various, 
and  in  themselves  so  uncertain,  that  it  furnishes  in  most  cases 
only  a  rule  for  approximation  of  the  actual  damage,  and  much 
must  after  all  be  left  to  the  sound  discretion  of  those  whose 
province  it  is  to  decide  upon  its  amount.  Certain  principles, 
however,  have  been  settled  as  to  what  may  be  properly  in- 
cluded within  the  meaning  of  the  term  compensation  which 
wiU  serve  as  guides  in  the  calculation. 

§  805.  Compensation  for  pain  and  suffering. —  One  of  these 
rules  is  that  the  compensation  of  the  injured  party  will  not  be 
confined  to  his  mere  pecuniary  loss,  but  may  embrace  recom- 
pense for  the  pain  and  suffering  of  both  body  and  mind  which 
have  resulted  from  the  injury.*  And  the  jury  may  take  into 
consideration  future  as  well  as  past  physical  pain  and  suffer- 
ing. But  to  justify  them  in  doing  so,  it  must  be  rciade  reason- 
ably certain  that  such  future  pain  and  suffering  are  inevitable, 
and  if  they  be  only  probable  or  uncertain,  they  cannot  be  taken 
into  the  estimate.^ 

off  its  cars,  and  to  a  point  where  de-  i  Eansom  v.  The  Eaih-oad,  15  N.  Y- 

f  endant  knew,  though  the  plaintiff  415 ;  Moi-se  v.  The  Kailroad,  10  Barb, 

may  not  have  known,  that  there  was  621 ;   West  v.  Forrest,  22  Mo.  344 ; 

special  risk  and  hazard.    Under  such  Bannon  v.  The  Railroad,  34  Md.  108 ; 

circumstances    it    was    defendant's  Lawrence  v.  The  Railroad,  29  Conn, 

duty  to  use  every  precaution  for  her  .390 ;  Fairchild  v.  The  Stage  Co.,  13 

protection.    Whether  it  did  so  or  not  CaJ.  599 ;  Canal  Co.  v.  Graham,  63 

was  a   proper  question  to  be  sub-  Penn.  St  390 ;  Smith  v.  Holcomb,  99 

mitted  to  the  jury ;  and  it  was  equally  Mass.  552 ;  Holyoke  v.  The  Railway, 

for  the  jury  to  determine  whether  48  N.  H.  541;   Smith  v.  Ovei-by,  30 

she,  with  such  knowledge  as  she  pos-  Ga.  241 ;  Cox  v.  Vanderkleed,  21  Ind. 

sessedof  the  peril  of  the  place,  and  164;  Wright  u  Compton,  58  id.  337: 

with  the  presumptions  she  was  enti-  Penn.  R.  R.  u  Allen,  53  Penn.  St  276 ; 

tied  to  indulge  as  to  the  degree  of  Swarthout  v.  The  Steamboat  Co.,  48 

care  which  the  employees  of  defend-  N.  Y.  309,  46  Bai-b.   222 ;  Quinn  v. 

ant  would  exercise  for  her  protec-  Railroad  Co.,  84  Hun,  331 ;  Dorrah  v. 

tion,  was  herself  guilty  of  negligence  Railroad  Co.,  65  Miss.  14 ;  Dougherty 

which  proximately  contributed  to  her  v.  Railroad  Co.,  97  Ma  647. 

Wury."                                '  8  Cui-tis  v.  The  RaUroad,  18  N.  Y. 
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§  806.  Future  damages  may  le  considered. —  And  not  only 
the  present  loss,  or  that  which  has  already  accrued  from  the 
incapacity  of  the  injured  party  to  attend  to  his  ordinary  pur- 
suits, and  the  expense  which  he  has  incurred  for  medical  at- 
tention, and  other  outlays  which  have  been  made  necessary 
by  the  injury,  are  to  be  considered,  but,  as  only  one  action  can 
be  brought  and  but  one  recovery  can  be  had,  it  is  proper  to 
include  in  the  amount  of  damages  compensation  for  whatever 
it  may  be  reasonably  certain  the  plaintiff  will  suffer  from 
future  incapacity  or  loss  of  health,  as  the  result  of  his  injury ; 
and  he  may  recover  for  the  loss  of  capacity  for  attention  to 
his  ordinary  business,  whether  it  be  physical  or  mental,  pres- 
ent or  prospective.'  The  state  of  health  of  the  party  injured 
is  a  proper  subject  of  inquiry  and  proof;  ^  also,  in  case  of  death 
from  the  injury,  what  was  the  probable  duration  of  his  life.' 
And  evidence  is  admissible  to  show  what  the  plaintiff  was 
earning  in  his  business,  at  the  time  of  the  accident  from  which 
the  injury  arose,  with  a  view  of  computing  his  loss  from  be- 
ing rendered  incapable  of  attending  to  it.*    But  the  opinions 


534 ;  Aaron  v.  The  Railroad,  3  Daly, 
127.  In  Smith  v.  The  Railway  Com- 
pany, 23  Ohio  St  10,  it  was  held  that 
in  estimating  the  damages  sustained 
by  the  plaintiff,  "  the  injury  to  the 
feehngs  caused  by  a  public  expulsion 
from  the  cars  "  was  a  proper  subject 
for  the  consideration  of  the  jury, 
even  though  they  might  be  limited 
to  compensatory  damages  only. 

'  Toledo,  etc.  Railway  v.  BaddeTey, 
54I1L19;  Frink  v.  Schroyer,  18  id. 
416;  Holyoke  v.  The  Railway,  48 
N.  H.  541;  Passenger  Railway  v. 
Donahue,  70  Penn.  St  119;  Kansas, 
etc.  Railway '«.  Pointer,  9  Kan.  630; 
Weisenberg  v.  City  of  Appleton,  36 
Wis.  56;  Drew  v.  The  Railroad,  36 
N.  Y.  49;  Russ  v.  The  War  Eagle,  14 
Iowa,  .363;  Howell  v.  Goodrich,  69 
HI  556;  Mclntyre  v.  Railroad,  37 
N.  Y.  287,  47  Barb.  515 ;  Railroad  v. 
Goodman,  63  Penn.  St  329 ;  Railroad 
V.  Weldon,  52  la  390 ;  Poster  v.  Rail- 
way, 21  Wis.  373.   . 


But  the  future  damages  must  not 
be  merely  speculative  and  problemat- 
icaL  Louisville,  etc.  R.  Co.  v.  Mi- 
uogue,  —  Ky.  — ,  14  S.  W.  Rep.  357. 

2Birkett  v.  Railway,  4  H.  &  N. 
730. 

3  Railroad  v.  State,  33  Md.  543; 
Rowley  v.  Railway,  L.  R.  8  Exch. 
381 ;  Railroad  v.  Johnson,  38  Ga.  409 ; 
David  V.  Railroad,  41  Ga.  333;  Don- 
aldson V.  Railroad,  18  Iowa,  380. 

*  Dougherty  v.  Raih-oad  Co.,  97  Mo. 
647;  Beisiegel  v.  The  Railroad,  40 
N.  Y.  9 ;  Caldwell  v.  Murphy,  1  Duer, 
233 ;  City  of  Ripon  v.  Bittel,  30  Wis. 
614;  Ballou  v.  Farnum,  11  Allen,  73 ; 
Wade  V.  Leroy,  30  How.  34;  Ne- 
braska City  V.  Campbell,  3  Black> 
590;  Sturgis  v.  Frost,  56  Ga.  188; 
Hanover  R  R.  v.  Coyle,  55  Penn.  St 
396.  The  fact  that  plaintiff's  em- 
ployer made  no  deduction  from  his 
salary  for  time  lost  by  reason  of  the 
accident  will  not  prevent  the  plaint- 
iff from  recovering  for  the  loss  of  time 
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of  witnesses  as  to  the  amount  of  loss  thus  sustained  are  inad- 
missible.'  Nor  will  it  be  competent  to  show,  merely  with  a 
view  of  increasing  the  amount  of  damages  where  they  can  be 
only  compensatory,  the  peculiar  circumstances  of  the  plaintiff, 
or  the  number  of  his  family  dependent  upon  him  for  support, 
without  showing  the  amount  of  his  earnings.*  The  defend- 
ant may  show  that  the  plaintiff's  business  was  unlawful.'  But 
the  defendant  will  not  be  permitted  to  offset  the  damages 
sustained  by  the  plaintiffs  by  any  benefit  they  may  have  de- 
rived from  a  life  or  accident  insurance  policy.*  The  American 
cases  apply  this  rule  without  reference  to  the  distinction  be- 
tween cases  brought  under  the  statute  and  those  brought 
under  the  common-law  rules.  In  England,  however,  this  rul- 
ing is  limited  to  suits  brought  at  common  law  by  the, plaintiff 
who  has  been  injured;"  while  in  cases  under  Lord  Campbell's 
Act,  the  rule  of  ascertaining  the  exact  pecuniary  loss  to  the 
Bext  of  kin  admits  the  benefits  derived  from  insurances  to 
consideration."  This  difference  between  the  English  and  Amer- 
ican rules  on  this  subject  is  noted  in  Harding  v.  Townshend,' 
where  the  cases  illustrating  the  common-law  rule  are  col- 
lected. 

§  807.  Inconvenience  may  ie  considered. —  So,  the  incon- 
venience to  which  a  passenger  has  been  put,  or  the  annoyance 
to  which  he  has  been  subjected,  as  the  direct  and  natural  con- 
sequence of  the  wrongful  act  of  the  carrier,  may  be  taken 
into  consideration  in  connection  with  any  pecuniary  loss  he 
may  have  sustained  thereby,  in  fixing  the  amount  of  damages 
to  which  he  is  entitled ;  and  it  has  been  held  that  such  per- 
sonal inconvenience,  from  which  the  passenger  has  suffered 
discomfort  as  its  immediate  consequence,  may  be  made  the 

from  the  carrier.    Mo.  Paa  R'y  v.  Railway  v,  Thompson,  56  DL  138; 

Jarrard,  65  Tex.  560.  Harding  v.  Townshend,  43  Vt  536 ; 

1  Lincoln  v.  The  E.  R.,  33  Wend.  Kellogg  v.  Railroad  Co.,  79  N.  Y. 
425.  73;  North  Penn.  R  Ca  u  Kirk,  90 

2  Chicago  V.  O'Brennan,  65  111.  160 ;  Penn.  St  15. 

Stockton?;.  Fi-ey,  4  GiU,  406;  Sheau  sBradbm-n  v.  Railway,  L.  R  10 

The  Railroad,  44  Cal.  414.  Exch.  1. 

3  JaqueB  v.  The  Railroad,  41  Conn.  *  Hicks  v.  Railway,  note  to  4  Best 
61 ;  Indianapolis,  etc.  R'y  Co.  v.  Bush,  &  S.  408. 

101  Ind.  582.  '  Supra, 

^Althorf  V.  Wolfe,  22  N.  Y.  855; 
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substantive  ground  of  an  action  for  damages,  regardless  of 
any  expense  to  which  he  may  have  been  put,  and  without  ref- 
erence to  loss  of  time  or  money.'  This  rule  has  frequently 
been  applied  in  cases  where  a  passenger  has  been  negligently 
set  down  before  reaching  his  station  or  carried  beyond  it.  In 
these  cases  he  is  clearly  entitled  to  recover  for  the  trouble,  in- 
convenience and  expense  incurred  in  getting  to  his  destina- 
tion,^ and,  as  will  be  seen  in  a  later  section,'  he  is  held  entitled, 
in  many  cases,  to  compensation  for  the  incidental  injury  he 
has  sustained. 

§  808.  Suffering  must  "be  real. —  But  the  grievance  for  which 
the  action  is  brought  must  have  been  one  from  which  the 
plaintiff  was  a  real  sufferer. '  Thus,  in  an  action  against  the 
captain  of  a  ship  for  not  furnishing  good  and  wholesome  pro- 
visions to  a  passenger  on  a  voyage.  Lord  Denman,  in  his  charge 
to  the  jury,  told  them  that  although  he  thought  the  captain 
did  not  supply  so  large  a  quantity  of  food  or  fresh  provisions 
as  usual  under  such  circumstances,  there  was  no  real  ground 
for  complaint,  no  right  of  action,  unless  the  plaintiff  had  been 
really  a  sufferer ;  "  for  it  is  not,"  said  he,  "  because  a  man  does 
not  get  so  good  a  dinner  as  he  might  have  had,  that  he  is, 
therefore,  to  have  a  right  of  action  against  the  captain  who 
does  not  provide  all  that  he  ought ;  you  must  be  satisfied  that 
there  was  a  real  grievance  sustained  by  the  plaintiff."  * 

§  809.  Damages  must  he  proximate  and  natural  consequence 
of  the  injury. —  The  damages  to  which  the  carrier  can  be  made 
liable  must,  however,  be  the  proxiinate  and  natural  consequence 
of  the  injury.  It  will  therefore  frequently  become  important 
to  determine  whether  the  damages  are  so  directly  the  result 
of  the  negligence  of  the  carrier  as  to  fix  upon  him  liability 
for  compensation.  This  subject  has  recently  undergone  dis- 
cussion in  the  court  of  queen's  bench  in  England,^  and  the 
same  rule  was  applied  as  the  test  of  liability  as  in  an  action 

•Hobbs   V.    The   Railway,  infra,  so    without    unnecessary   violence, 

§809;  The  Aberfoyle,  1  Blatch.  360.  damages  cannot  be   recovered   be- 

'  East  Tenn.  etc.  E.  Co.  v.  Lock-  cause  in  telling  the  passenger  to  get 

hart,  79  Ala.  315.    See  post,  %  809a.  off  he  spoke  in  a  brusque  and  de- 

^  See  post,  §  809a.  cided  manner.    Rose  v.  Railroad  Co., 

*  Young  V.  Fewson,  8  Car.  &  P.  65.  106  N.  C.  168. 

So  where  a  conductor  has  a  legal  ^  Hobbs  v.  The  Railway,  L.  E.  10 


right  to  eject  a  passenger  and  does    Q.  B.  111. 
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for  damages  for  delay  in  the  transportation  of  goods ;  that  is, 
they  must  be  such  that  they  may  be  fairly  taken  to  have  been 
contemplated  by  the  parties  as  the  probable  result  of  the  breach 
of  the  contract.  The  facts  were  that  the  plaintiffs,  a  man  and 
his  wife,  became  passengers  upon  the  railway  to  a  certain  sta- 
tion near  their  home,  but  were  wrongfully  carried  to  a  differ- 
ent station  at  a  much  greater  distance  from  it,  whereby  they 
were  compelled  to  walk  a  considerable  distance  late  at  night, 
and  were  put  otherwise  to  great  inconvenience,  in  consequence 
of  all  which  the  wife  was  made  sick,  became  unable  to  attend 
to  her  domestic  affairs,  and  suffered  greatly  in  body  and  mind. 
Damages  were  asked  for  the  inconvenience  to  which  they  had 
been  put  and  for  the  sickness  of  the  wife.  It  was  agreed  by 
all  the  judges  that  for  the  inconvenience  to  which  the  plaint- 
iffs had  been  put  by  the  fault  of  the  carrier  they  might  recover, 
but  that  the  damages  arising  from  the  sickness  of  the  wife 
could  not  be  allowed  because  too  remote ;  and  all  the  judges, 
after  admitting  the  great  difficulty  in  laying  down  any  prin- 
ciple or  rule  to  cover  all  cases,  thought  the  nearest  approach 
to  it  which  could  be  made  was,  that  only  such  damages  should 
be  given  as  were  fairly  within  the  contemplation  of  the  par- 
ties as  the  possible  result  of  the  breach  of  the  contract  at  the 
time  it  w^s  made,  or  such  as  might  reasonably  be  expected  to 
arise  naturally  and  directly  therefrom.^    So  when  a  railroad 

1 "  Therefore,"  said  Coctburn,  C.  J.,  an  employment  which  would  have 
"  you  must  have  something  immedi-  brought  him  a  handsome  salary.  No 
ateiy  flowing  out  of  the  breach  of  one,  I  think,  who  understood  the  law, 
contract  complained  of,  sometliing  would  say  that  the  loss  so  occasioned 
immediately  connected  with  i1^  and  is  so  connected  with  the  breach  of 
not  merely  connected  with  it  through  contract  as  tliat  the  carrier  breating 
aseries  of  causes  intervening  between  the  contract  could  be  held  liable; 
the  immediate  consequence  of  the  Here,  I  think,  it  cannot  be  said  the 
breach  of  conti-act  and  the  damage  catching  cold  by  the  plaintifll's  wife 
or  injury  complained  of.  To  illus-  is  the  immediate  and  necessai-yeflfect 
trate  that,  I  cannot  take  a  better  case  of  the  breach  of  contract,  or  was  one 
than  the  one  now  before  us :  Suppose!  which  could  fairly  be  said  to  have 
that  a  passenger  is  put  out  at  a  wrong  been  in  the  contemplation  of  the 
station  on  a  wet  night,  and  obliged  parties.  As  my  brother  Blackburn 
to  walk  a  considerable  distance  in  the  points  out,  so  far  as  tlie  inconven- 
rain,  catching  a  violent  cold  which  ience  of  the  walk  home  is  concerned, 
ends  in  a  fever,  and  the  passenger  is  that  must  be  taken  to  be  reasonably 
laid  up  for  a  couple  of  months,  and  within  the  contemplation  of  the  par- 
loses  through  this  illness  the  ofiEer  of  ties;  because  if  a  carrier  engages  to 

974 


ACTIONS   AGAINST   0AEEIEE8    FOE   INJDEIES. 


[§  809. 


train  failed  to  stop  and  take  on  the  plaintiff,  who  wished  to  go 
to  another  station  upon  the  road,  whereupon,  without  waiting 
for  another  train  or  hiring  a  conveyance  to  carry  him  there, 
as  he  might  have  done,  he  undertook  to  walk  the  distance  and 


put  a  person  down  at  a  given  place, 
and  does  not  put  him  down  there, 
but  puts  him  down  somewhere  else, 
it  must  be  in  the  contemplation  of 
everybody  that  the  passenger  put 
down  at  the  wrong  place  must  get  to 
his  destination  somehow  or  other.  If 
there  are  means  of  conveyance  for 
getting  there,  he  may  take  those 
means,  and  make  the  company  re- 
sponsible for  the  expense;  but  if 
there  are  no  means,  I  take  it  to  be  la  w 
that  the  carrier  must  compensate 
him  for  the  personal  inconvenience 
which  the  absence  of  those  means 
has  necessitated.  That  flows  out  of 
the  breach  of  contract  so  immedi- 
ately, that  the  damage  resulting  must 
be  admitted  to  be  fair  subject-matter 
of  damages.  But  in  this  case,  the 
wife's  cold  and  its  consequences  can- 
not stand  upon  the  same  footing  as 
the  personal  inconvenience  arising 
from  the  additional  distance  which 
the  plaintiffs  had  to  go.  It  is  an 
effect  of  the  breach  of  contract  in  a 
certain  sense,  but  removed  one  stage ; 
it  is  not  the  primary  but  the  second- 
ary consequence  of  it ;  and  if  in  such 
a  case,  the  party  recovered  damages 
by  reason  of  the  cold  caught  inci- 
dentally on  that  foot  journey,  it 
would  be  necessary,  on  the  principle 
so  applied,  to  hold  that  in  the  two 
cases  which  have  been  put  in  the 
course  of  the  discussion,  the  party 
aggiieved  would  be  equally  eptitled 
to  recover.  And  yet  the  moment  the 
cases  are  stated,  everybody  would 
agree  that,  according  to  our  law,  the 
parties  are  not  entitled  to  recover.  I 
put  the  case :  Suppose  in  -walking 
home  on  a  dark  night,  the  plaintiff 


made  a  false  step,  and  fell  and  broke 
a  limb,  or  sustained  bodily  injury 
rom  the  fall,  everybody  would  agreef 
that  that  is  too  remote,  and  is  not 
the  consequence  which,  reasonably 
speaking,  might  be  anticipated  to 
follow  from  the  breach  of  contract. 
A  person  might  walk  a  hundred 
times,  or  indeed  a  great  many  more 
times,  from  Esher  to  Hampton,  with- 
out falling  down  and  breaking  a  limb ; 
therefore  it  could  not  be  contended 
that  that  could  have  been  anticipated 
as  the  likely  and  probable  conse- 
quence of  the  breach  of  contract 
Again,  the  party  is  entitled  to  take  a 
carriage  to  his  home.  Suppose  the 
carriage  overturns  or  breaks  down, 
and  the  party  sustains  bodily  injury 
from  either  of  these  causas,  it  might 
be  said,  '  If  you  had  put  me  down  at 
my  proper  place  of  destination,  where 
by  your  contract  you  engaged  to  put 
me  down,  I  should  not  have  had  to 
walk,  or  to  go  from  Esher  to  Hamp- 
ton in  a  carriage,  and  I  should  not 
have  met  with  the  accident  in  the 
walk  or  in  the  cari'iage.'  In  either 
of  those  cases  the  injury  is  too  re-; 
mote,  and  I  think  that  is  the  case 
here ;  it  is  not  the  necessary  conser 
quenoe,  it  is  not  even  the  probable 
consequence  of  a  person  being  put 
down  at  an  improper  place  and  hav- 
ing to  walk  home,  that  he  should 
sustain  either  personal  injury  or 
catch  a  cold.  That  cannot  be  said  to 
be  within  the  contemplation  of  the 
parties,,  so  as  to  entitle  the  plaintiff 
to  recover,  and  to  make  the  defend- 
ants liable  to  pay  damages  for  the 
consequences." 
And  per  Blackburn,  J. :  "  Altliough 
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became  sick  therefrom,  it  was  held  that  the  sickness  did  not 
result  directly  or  naturally  from  the  failure  of  the  train  to 
stop  and  take  him  on,  and  that  the  damage  resulting  from 
the  sickness  thus  induced  was  too  remote  and  could  not  be 
allowed.^ 

So  where  a  sleeping-car  caught  fire  through  the  negligence 
of  the  carrier's  servants,  and  n  female  passenger,  who  was  then 
''  unwell,"  and  awakened  only  in  time  to  escape  partly  dressed, 
in  passing  to  another  car  on  a  cold  night  in  her  stocking 
feet  caught  a  severe  cold  which  caused  a  cessation  of  her 
monthly  sickness  and  brought  on  a  long  siege  of  illness,  it 
was  held  that  these  consequences  were  too  remote.^  The 
English  case  of  Hobbs  v.  The  Kallway,  supra,  was  cited  and 
followed. 

In  another  case,  involving  a  different  class  of  results,  it  ap- 
peared that  a  theatrical  manager  and  his  troupe  had  taken 
passage  on  a  train  in  ample  time  to  reach  C,  where  they  had 


Lord  Bacon  had,  long  ago,  referred 
to  this  question  of  remoteness,  it  has 
been  left  in  very  great  vagueness  as 
to  what  constitutes  the  limitation; 
and  therefore  I  agree  with  what  my 
loi'd  has  said  to-day,  that  you  make 
it  a  little  more  definite  by  saying, 
such  damages  as  are  recoverable  as  a 
man  when  making  the  contract 
would  contemplate  would  flow  from 
a  breach  of  it  For  my  own  part,  I 
do  not  feel  that  I  can  go  further  than 
that  It  is  a  vague  rule,  and  as 
Bramwell,  B.,  said,  it  is  something 
like  having  to  draw  a  line  between 
night  and  day ;  there  is  a  great  dura- 
tion of  twilight  when  it  is  neither 
night  nor  day ;  but  on  the  question 
now  before  the  court,  though  you 
cannot  draw  the  precise  line,  you  can 
say  on  which  side  of  the  line  the  case 
is.  ...  I  think  in  each  case  the 
court  must  say  whether  it  is  on  the 
one  side  or  the  other ;  and  I  do  not 
think  that  the  question  of  remoteness 
ought  ever  to  be  left  to  a  jury ;  that 
would  be  in  effect  to  say  that  there 


shall  be  no  such  rule  as  to  damages 
being  too  remote ;  and  it  would  be 
highly  dangerous  if  it  was  to  be  left 
generally  to  the  jury  to  say  whether 
the  damage  was  too  remote  or  not" 

'  Indianapolis,  eta  EaUway  v. 
Birney,  71  IlL  391.  To  the  same 
effect,  Louisville,  etc.  R  Co.  v.  Flem- 
ing, 14  Lea,  128. 

And  see  Hamlin  v.  The  Railway,  1 
HurL  &  N.  408 ;  Cranston??.  Marshall, 
5  Exch.  395 ;  Woodger  v.  The  Rail- 
way, K  R  a  C.  P.  318 ;  Walsh  v.  The 
Railroad,  43  Wis.  23;  Burton  v. 
Pinkerton,  L.  R  2  Exch.  340.  But 
see  contra,  as  to  the  liability  of  the 
passenger  carrier  for  the  sickness  of 
the  passenger  occasioned  by  the 
carrier's  delay  and  breach  of  con- 
tract, Williams  v.  Vanderbilt,  28 
N.  Y.  317;  Weed  u  The  Railroad,  17 
id.  363;  Heirn  v.  McCaughan,  32 
Miss.  17;  Mobile  &  Ohio  R  R  u. 
McArthur,  43  Miss.  180,  cited  in  fol- 
lowing section. 

2  Pullman  Car  Co.  v.  Barker,  4  Cola 
344. 
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advertised  to  give  a  performance,  and  had  sold  a  large  num- 
ber of  tickets.  On  the  way  a  collision  occurred  and  the  train 
was  delayed  until  it  was  too  late  to  reach  C.  in  time  to  give 
the  performance.  While  the  train  was  so  delayed  the  man- 
ager telegraphed  to  the  officials  of  the  road,  explaining  the 
situation,  and  asking  for  an  extra  train  to  C,  but  the  telegram 
was  not  delivered  in  time  to  accomplish  this.  In  an  action  to 
recover  damages  for  the  money  refunded  for  tickets  sold  and 
for  a  loss  of  the  profits,  it  was  held  that  these  damages  were  too 
remote,  the  company  not  having  been  notified  at  the  time  of 
the  contract  of  the  special  damages  which  might  ensue  from 
its  breach.^  So  where  a  passenger  was  wrongfully  ejected 
short  of  his  destination,  and,  having  no  money  to  go  further, 
was  detained  for  a  week,  during  which  time  he  lost  a  job 
which  was  awaiting  him  at  his  destination,  it  was  held  that , 
this  loss  was  too  remote  to  be  an  element  of  damage  for  the 
wrongful  ejection.^  And  where  a  passenger,  who  had  been 
carried  past  his  station  a  short  distance  in  the  night-time,  was 
misled  by  the  statement  of  the  conductor  or  brakeman  as  to 
the  location  of  the  train  in  reference  to  the  station,  and,  in 
endeavoring  to  reach  the  highwa}'^,  fell  into  a  cattle-guard 
which  he  saw,  but  was  deceived  by  his  vision  as  to  its  distance, 
it  was  held  that  the  injury,  if  not  pure  accident,  was  not  the 
proximate  result  of  the  wrong  of  the  carrier.' 

'  Greorgia  R  Co.  w  Hayden,  71  Ga.  case  before  us  there  was  an  inde- 

618.    Compare  with   United  States  pendent  cause  intervening  the  fault 

Ex.  Co.  V.  Root,  47  Mich.  231.          '  of  the  defendant  and  the  injury  the 

^Carsten  v.  Railroad  Co.,  —  Minn,  plaintiff  sustained,  and  from  which 

— ,  47  N.  W.  Rep.  49.  the  injury  i-esulted  as  a  direct  and 

'Lewis  V.  Railway  Co.,  54  Mich.  55.  immediate  consequence. 

In  this  case,  Cooley,  C.  J.,  after  "  To  show  what  is  understood  by 
distinguishing  Pennsylvania  Co.  v.  intervening  cause,  it  may  be  useful 
Hoagland,  78  Ind.  303,  and  Smith  v.  to  refer  to  a  few  cases.  Livie  v.  Jan- 
Packet  Co.,  86  N.  Y.  408,  and  com-  son,  12  East,  648,  was  a  case  of  in- 
menting  on  Brown  v.  Railway  Co.,  sifrance  on  a  ship  warranted  free  of 
54  Wis.  342  (cited  in  following  sec-  American  condemnation.  In  sailing 
tion),  as  opposed  to  Pullman  Car -Go.  out  of  New  York  she  was  damaged 
V.  Barker,  supra;  Hobbs  v.  Railway  by  perils  of  the  sea,  stranded  and 
Co.,  sujara,  and  Francis  v.  Transfer  wi-ecked  on  Governor's  island,  and 
Co.,  5  Mo.  App.  7,  says :  then  seized  and  condemned    It  was 

"But  it  is  not  necessary  to  express  the  peril  of  the  sea  that  caused  the 

any  opinion  upon  the  conflict  which  vessel  to  be  seized  and  condemned ; 

these  cases  disclose,  because  in  the  but  as  the  condemnation  was  the 
63                                          977 


§  809a.] 


THE   LAW   OF   CAEEIEES. 


§  809a.  $ame  subject —  The  more  liberal  rule. — But  the  rule 
laid  down  in  the  English  case  cited  in  the'  preceding  section 
has  not  been  generally  approved  in  the  United  States,  and 
while,  as  will  be  seen  in  a  later  section,  the  passenger  may  not 

mediate  result  of  the  defendant's 
wrongful  act  Stripped  of  its  tech- 
nical language,  the  declaration 
charges  only  that  the  agent,  em- 
ployed by  the  plaintiff  tq  do  a  cer- 
tain piece  of  work,  disobeyed  the  or- 
ders of  his  principal,  and  was  induced 
to  do  so  by  the  false  statements  of 
the  defendant.  In  other  words,  the 
plaintiff  alleges  that  his  agent  vio- 
lated his  duty,  and  thereby  did  him 
an  injury,  and  seeks  to  recover  dam- 
ages therefor  by  an  action  against  a 
third  person  on  the  ground  that  he 
induced  the  agent  by  false  statements 
to  go  contrary  to  the  orders  of  his 
principal.  Such  an  action  is,  we 
believe,  without  a  precedent  The 
immediate  cause  of  injury  and  loss 
to  the  plaintiff  is  the  breach  of  duty 
of  his  agent  This  is  the  proximate 
cause  of  damage.  The  motives  or 
inducements  which  operated  to  cause 
the  agent  to  do  an  unauthorized  act 
are  too  remote  to  furnish  a  good 
ground  of  action  to  the  plaintiff.' 

"  In  Dubuque  Wood  audCoal  Ass'n 
V.  Dubuque,  30  Iowa.  176,  the  facts 
were  that  the  plaintiff  had  a  quan- 
tity of  wood  deposited  at  one  end  of 
a  bridge,  which  was  to  be  taken  over 
the  bridge  into  the  city  of  Dubuque. 
The  bridge  was  out  of  repair,  and 
while  awaiting  repair  by  the  city, 
whose  duty  it  was,  the  wood  was 
carried  away  by  a  flood.  The  plaint- 
iff sued  the  city  for  the  value  of  his 
wood,  but  it  was  held  he  could  not 
recover.  Beck,  J.,  in  deciding  the 
case,  illustrates  the  principle  as  fol- 
lows :  •  An  owner  of  lumber  depos- 
ited upon  the  levee  of  the  city  of 
Dubuque  exposed  to  thp  floods  of 
the  I'iver  starts  witli  his  team  to  re- 


proximate  cause  of  the  loss,  the  in- 
surers were  held  not  liable.  A  simi- 
lar case  is  Delano'  v.  Ins.  Co.,  10 
Mass.  354,  where  a  like  result  was 
reached. 

"In  Tisdale  v.  Norton,  8  Met  888, 
the  facts  were  that  a  highway  was 
defective,  and  the  plaintiff,  who  was 
using  it,  went  out  of  it  into  the  ad- 
joining fleld,  where  he  sustained  an 
injuiy.  He  brought  suit  against  the 
town,  whose  duty  it  was  to  keep  the 
highway  in  repair.  But  the  court 
held  that  only  as  a  remote  cause 
could  the  injury  of  the  plaintiff  be 
said  to  be  due  to  the  defect  in  the 
highway.  The  proximate,  not  the 
remote,  cause  is  that  which  is  referred 
to  in  the  statute  which  gives  an  ac- 
tion against  the  town ;  and  the  prox- 
imate cause  in  this  case  was  outside 
the  highway,  not  within  it 

"In  Anthony  v.  Slaid,  11  Met  390, 
the  plaintiff,  who  was  contractor 
with  a  town  to  support  for  a  specific 
time  and  for  a  fixed  sum,  all  the 
town  paupers  in  sickness  and  in 
health,  brought  suit  against  one  who, 
it  was  alleged,  had  assaulted  and 
beaten  one  of  the  paupers,  as  a  con- 
sequence of  which  the  plaintiff  was 
put  to  increased  expense  for  care 
and  support,  but  the  action  was  held 
not  maintainable. 

"  In  Silver  v.  Frazier,  8  Allen,  383, 
it  was  decided  that  a  principal  whose 
agent  has  disobeyed  his  instructions, 
induced  to  do  so  by  the  false  repre- 
sentations of  a  third  party,  cannot 
maintain  an  action  against  such 
third  party  for  the  damage  sus- 
tained. Said  Bigelow,  0.  J.:  'The 
alleged  loss  or  injury  suffered  by  the 
plaintiff  is  not  the  direct  and  im- 


978 


AdrioNS  Against  caeeiees  foe  injueies.       [§  809a. 


needlessly  aggravate  his  injury,  yet  where  the  carrier  wrong- 
fully sets  him  down  short  of  his  destination  or  carries  him  be- 
yond it,  and  thereby  imposes  upon  the  passenger  the  necessity 
of  getting  to  his  destination  by  other  means,  the  carrier  must 

move  it    A  bridge  btiilt  by  the  city    destruction.    It  was,  within  the  rule 


which  he  attempts  to  cross,  from  de- 
fects therein,  falls,  and  his  horses  are 
killed.  By  the  breaking  of  the  bridge 
and  the  loss  of  his  team  he  is  delayed 
ia  removing  his  property.  On  ac- 
count of  this  delay  his  lumber  is  car- 
ried away  by  the  flood  and  lost  The 
proximate  consequence  of  the  negli- 
gence of  the  city  is  the  loss  ,of  his 
horses.  The  secondary  consequence, 
resulting  from  the  first  consequence, 
is  the  delay  in  removing  the  lumber, 
which  finally  caused  its  loss.  Dam- 
age on  account  of  the  first  is  recov- 
erable, but  for  the  second  is  denied.' 

"  Similar  to  this  are  Daniels  v.  Bal- 
lantine,  23  Ohio  St  533 ;  s.  c.  13  Am. 
Eep.  364,  and  Mc6lary  u  Sioux  City, 
etc.  E.  R.  Co.,  3  Neb.  44 ;  s.  o.  19  Am. 
Eep.  631.  In  each  of  these  cases  the 
negligence  of  the  defendant  left  the 
property  of  the  plaintiff  where,  by 
an  act  of  God  —  in  one  case  a  flood 
and  in  the  other  a  tornado  —  it  was 
lost  or  injured,  and  in  each  the  act 
of  God,  and  not  the  negligence,  was 
held  to  be  the  proximate  cause  of 
injury. 

"In  Scheffer  v.  Railroad  Co.,  105 
U.  S.  349,  it  appeared  that,  by  a  col- 
lision of  railroad  trains,  a  passenger 
was  injured,  and  becoming  thereby 
disordered  in  mind  and  body,  he, 
some  eight  months  thereafter,  com- 
mitted suicide.  Action  was  brought 
against  the  railroad  company  as  the 
negligentcauseofhisdeath.  Miller,  J., 
speaking  for  the  court,  and  referring 
to  Insurance  Co.  v.  Tweed,  7  Wall. 
44,  and  Milwaukee,  etc.  R.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  said:  'The 
proximate  cause  of  the  death  of 
Scheffer  was  his  own  act  of  self- 


in  both  these  cases,  a  new  cause,  and 
a  sufficient  cause,  of  death.  The  ar- 
gument is  not  sound  which  seeks  to 
trace  this  immediate  cause  of  the 
death  through  the  previous  stages  of 
mental  aberration,  physical  suffering 
and  eight  months'  disease  and  medical 
treatment  to  the  original  accident  on 
the  raili-oad.' 

"In  Bosch  V.  Burlington,  etc.  R  E. 
CoJ,  44Towa,  403,  the  plaintiff's  house 
took  fire,  and  the  fire  department,  be- 
cause, as  was  alleged,  of  the  wi-ong- 
ful  occupation  and  expansion  of  the 
river  bank,  were  unable  to  get  to  the 
river  to  obtain  water  for  putting  out 
the  fire.  Plaintifif  sued  the  defend- 
ant for  the  loss  of  his  property,  but 
the  court  said  the  acts  of  defendant 
complained  of  'have  no  connection 
with  the  fire,  nor  with  the  hose  or 
other  apparatus  of  the  fire  compa- 
nies. They  are  independent  acts,  and 
their  infiuence  in  the  destruction  of 
plaintiff's  property  is  too  remote  to 
be  made  the  basis  of  recovery.' 

"  In  this  last  case.  Metallic  Com- 
pression Co.  V.  Railroad  Co.,  109 
Mass.  277 ;  S.  C.  13  Am.  Eep.  689,  was 
referred  to  and  distinguished.  The 
facts  there  were  that  the  plaintiff's 
building  was  on  fire,  and  water  was 
being  thi'own  upon  it  through  hose, 
when  an  engine  of  the  defendant  was 
recklessly  run  upon  the  hose  and  sev- 
ered it,  thereby  defeating  the  efforts 
to  extinguish  the  fire,  which  other- 
wise were  likely  to  succeed.  In  that 
case  the  relation  of  the  plaintiff's 
injury  to  the  defendant's  act  was  di- 
rect and  immediate.  So  it  was,  also, 
in  Billman  v.  Indianapolis,  etc.  R  R. 
Co.,  76  Ind.  166;   Lane  v.  Atlantic 
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respond  if  the  passenger,  while  exercising  reasonable  care  and 
prudence  under  the  circumstances,  receives  an  injury  while 
seeking  to  extricate  himself  from  the  situation  in  which  the 
carrier  has  wrongfully  placed  him. 


Works,  111  Mass.  136 ;  and  Rickes  v. 
Freeman,  50  N.  H.  420,— all  of  which 
are  ruled  by  the  Squib  Case  (Scott  v. 
Shepherd,  2  W.  BL  892) ;  and  so,  per- 
haps, are  Fairbanks  v.  Kerr,  '70  Penn. 
St  90;  S.  c.  10  Am.  Eep.  664;  and 
Lake  v.  Milliken,  62  Me.  240 ;  S.  C.  16 
Am.  Bep.  456. 

"  In  Henry  v.  St.  Louis,  etc.  R.  R. 
Co.,  76  Mo.  288 ;  S.  0. 43  Am.  Rep.  760, 
it  appeared  that  the  plaintiff  was 
wrongfully  commanded  to  get  off  a 
caboose  of  the  defendant,  where  he 
had  a  right  to  he.  He  obeyed  the 
command,  and  while  upon  the  ground 
stepped  upon  a  track,  where  he  was 
run  -upon  and  injured  by  a  train. 
Hough,  J.,  speaking  for  the  court, 
said :  '  It  is,  perhaps,  probable  that  if 
the  plaintiff  had  not  been  ordered  out 
of  the  caboose  he  would  not  have 
been  injured:  but  this  hypothesis 
does  not  establish  the  legal  relation 
of  cause  and  effect  between  the  ex- 
pulsion and  the  injury.  If  the  plaint- 
iff had  'not  left  home  he  certainly 
would  not  have  been  injured  as  he 
was,  but  his  leaving  home  could  not 
therefore  be  declared  to  be  the  cause 
of  his  injury.  As  the  plaintiff's  in- 
jury was  neither  the  ordinary,  nat- 
ural nor  probable  consequence  of  his 
expulsion  from  the  caboose,  such  ex- 
pulsion, however  it  might  excite  our 
indignation  in  the  absence  of  any 
Regulation  of  the  defendant  to  jus- 
tify it,  cannot  be  considered  in  this 
action;  and  the  legal  aspect  of  the 
case  is  precisely  the  same  as  it  would 
ha\e  been  if  no  such  expulsion  had 
taken  place.  It  is  to  be  regarded 
as  if  the  plaintiff  had  gone  to  the 
caboose  and  could  not  get  in  because 


it  was  locked,  or,  being  able  to  get  in, 
chose  to  remain  outside.' 

"Further  reference  to  authorities 
is  needless.  The  application  of  the 
rule  that  the  proximate,  not  the  re- 
mote, cause  is  to  be  regarded  is  ob- 
scure and  difficult  in  many  cases,  but 
not  in  this.  By  the  wrong  of  the 
defendant  the  plaintiff  was  carried 
past  the  station  where  he  had  a  right 
to  be  left,  and  beyond  where  he  had 
a  right,  from  the  information  he  re- 
ceived from  defendant's  servants,  to 
suppose  he  was  when  he  left  the  car. 
For  any  injury  or  inconvenience 
naturally  resulting  from  the  wrong, 
and  traceable  to  it  as  the  proximate 
cause,  the  defendant  may  be  held  re- 
sponsible. But  before  any  injury  had 
been  sustained,  the  plaintiff  discov- 
ered where  he  was,  and  started  back 
for  the  road  which  he  intended  to 
taJke.  Whatever  danger  there  was 
to  be  encountered  in  the  way  was  to 
be  found  in  the  cattle-guard,  and  this 
he  understood  and  calculated  upon. 
Evidently  it  did  not  appear  to  him 
of  a  formidable  nature ;  for,  on  the 
supposition  that  he  was  north  of 
the  highway  when  he  left  the  train, 
he  had  voluntarily  started  south 
with  the  expectation  of  crossing 
the  cattle-guard  on  that  side,  over 
which  he  might  or  might  not  find  a 
plank  laid,  when  by  stepping  back  a 
few  rods,  where  he  supposed  the 
station-house  to  be,  he  might  pass 
from  thence  out  to  the  highway  by 
the  passageway  for  persons  and  ve- 
hicles leading  from  the  station-house 
to  it,  and  thereby  avoid  the  cattle- 
guard  altogether.  It  is  very  clear 
tliat  he  did  not  anticipate  danger; 
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Thus,  where  a  man,  with  his  wife  and  child,  who  were  pas- 
sengers to  M.,  were  told  by  a  brakeman  that  they  had  reached 
that  place  and  to  get  out,  when  in  fact  they  were  three  miles 
distant,  and  they  were  set  down  in  the  night-time  at  a  place 


neither,  probably,  would  any  other 
person  have  anticipated  it.  The 
crossing  was  a  simple  matter ;  it  was 
only  to  ascertain,  first,  whether  a 
plank  or  timber  was  laid  across,  and 
if  so  to  cross  upon  it,  and  if  not  to 
step  down  into  the  excavation  and 
out  on  the  other  side.  Where  was  he 
to  look  for  danger?  The  night  was 
dark,  it  is  true ;  but  even  by  the  sense 
of  feeling,  when  he  knew  he  was 
within  a  few  feet  of  the  cattle-guard, 
one  would  expect  him  to  be  able  to 
determine  its  exact  location.  ~  But 
then  something  happened  which  it  is 
evident  that  the  plaintiff,  with  full 
knowledge  of  all  the  facts,  did  not 
at  all  expect  and  had  not  feared. 
Misled  apparently  by  visual  decep- 
tion, he  moved  forward  under  a  sup- 
position that  the  cattle-guard,  upon 
the  brink  of  which  he  already  stood, 
was  some  paces  off,  and  this  decep- 
tion, with  the  slipping  of  his  foot, 
concurred  to  produce  the  injury. 

"What  was  this  but  accident?  It 
was  an  event  which  happened  unex- 
pectedly and  without  fault  The  de- 
fendant or  its  agents  had  not  pro- 
duced the  deception  or  caused  the 
foot  to  shp,  and  such  wrong  as  the 
defendant  had  been  guilty  of  was  in 
no  maimer  connected  or  related  to 
the  injury  except  as  it  was  the  occa- 
sion for  bringing  the  plaintiff  where 
the  accident  occurred.  It  was  after 
the  plaintiff  had  been  brought  there 
that  the  cause  of  injury  unexpectedly 
arose.  If  lightning  had  chanced  to 
strike  the  plaintiff  at  that  place,  the 
fault  of  the  defendant  and  its  rela- 
tion to  the  injury  would  have  been 
the  same  as  now,  and  the  injury 
could  have  been  charged  to  the  de- 


fendant with  precisely  the  same  rea- 
son as  now.  If  the  accidental  dis- 
charge of  a  gun  in  the  hands  of 
some  third  person  had  wounded  the 
plaintiff  as  he  approached  the  cattle- 
guard,  the  connection  of  defendant's 
wrong  with  the  injury  would  have 
been  precisely  the  same  which  ap- 
pears here.  But  the  proximate  cause 
of  injury  in  the  one  case  would  have 
been  the  act  of  God,  in  the  other  in- 
evitable accident,  but  not  more 
plainly  accident  than  was  the  proxi- 
mate cause  here.  Back  of  that  cause 
in  this  case  were  many  others,  all 
conducing  to  bring  the  plaintiff  to 
the  place  of  the  danger  and  the  in- 
jury ;  the  act  of  the  defendant  was 
the  last  of  a  long  consequence ;  but 
as  between  the  causes  which  precede 
the  proximate  cause,  the  law  cannot 
select  one  rather  than  any  other  as 
that  to  which  the  final  consequence 
shall  be  attributed,  and  it  stops  at 
the  proximate  cause,  because  to  go 
back  of  it  would  be  to  enter  upon  an 
investigation  which  would  be  both 
endless  and  useless. 

"The  injury  being  the  result  of 
pure  accident,  the  party  upon  whom 
it  has  chanced  to  fall  is  necessarily 
left  to  bear  it  No  compensation  can 
be  given  by  law  in  such  cases. 
Weaver  v.  Ward,  Hob.  134;  Gibbons 
V.  Pepper,  1  Ld.  Eaym.  38 ;  Losee  v. 
Buchanan,  51  N.  Y.  476 ;  s.  c.  10  Am. 
Rep.  623 ;  Vincent  v.  Stinehous,  7  Vt 
63 ;  s.  C.  39  Am.  Bee.  145 ;  Morris  v. 
Piatt,  33  Conn.  75 ;  Brown  v.  Collins, 
53  N.  H.  443;  S.  C.  16  Am.  Rep.  373; 
Bizzell  V.  Booker,  16  Ark.  308 ;  Mar- 
shall V.  Welwpod,  38  N.  J.  Law,  339; 
s.  c.  30  Am.  Rep.  394;  Paxton  v. 
Boyer,  67  111.  133;  S.  C.  16  Am.  Rep. 
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where  they  could  find  no  shelter  and  therefore  walked  to  their 
destination  exposed  to  the  weather  which  had  been  rainy, 
thereby  causing  serious  illness  to  the  wife,  the  carrier  was  held 
liable.'  So  where  the  carrier  neglected  to  stop  at  the  passen- 
ger's destination,  but  carried  her  five  miles  beyond  and  put  her 
off,  telling  that  she  would  there  find  a  conveyance  back,  which 
was  not  furnished,  and  she  therefore  walked  for  three  hours 
on  a  hot,  sultry  afternoon,  crossing  streams,  climbing  fences 
and  pursued  and  frightened  by  dogs,  all  of  which  brought  on 
a  siege  of  iUness,  the  carrier  was  held  liable.^ 

So  the  carrier  has  been  liable  for  sickness  caused  by  wilful 
delay ; '  by  unjustifiable  detention  and  exposure  to  an  unhealthy 
climate ;  ^  for  bodily  suffering  caused  by  being  compelled  to 
walk  back  to  his  destination  after  being  negligently  carried 
beyond  it;'  for  sickness  and  suffering  caused  by  failing  to 
stop  at  a  regular  and  advertised  landing  place  and  thereby 
leaving  passengers  exposed  all  night  to  the  weather ; "  for  an 
injury  sustained  in  getting  back  to  the  station  after  having 
been  wrongfully  ejected ; '  and  for  suffering  caused  by  a  cold 
contracted  by  being  obliged  to  wait  for  a  delayed  train  in  a 
station  which  was  not  heated.' 

615 ;  American  Express  Co.  v.  Smith,  In  Schumaker  v.  Eailroad  Co.,  — 
33  Ohio  St  511;  s.  C.  31  Am.  Eep.  Minn.  — ,  48  N.  W.  Eep.  559,  the 
561 ;  Plummer  v.  State,  4  Tex.  App.  question  arose  in  an  action  between 
310 ;  s.  c,  30  Am.  Eep.  165 ;  Parrot  v.  a  master  and  servant  who  had  been 
Wells,  15  Wall.  534;  Holmes  v.  negligently  left  without  food  or 
Mather,  L.  E.  10  Exch.  261.  A  case  shelter  on  an  extremely  cold  night, 
like  this  appeals  strongly  to  the  sym-  nine  miles  from  a  station,  to  which 
pathies,  but  sympathy  cannot  rule  he  was  compelled  to  walk.  He  ra- 
the decision.''  ceived  serious  injury  from  the  ex- 

i  Brown  v.  Railway  Co.,  54   Wis.  posure,  and  the  question  was  whether 

342.  the  wrong  of  the  defendant  was  the 

2  Cincinnati,  etc  R.  Co.  v.  Eaton,  proximate  causa    Said  Collins,  J. : 

94  Ind.  474.  "  This,  then,  is  an  action  in  which 

'  Weed  V.  RaUroad  Co.,  17  N.  Y.  362.  the  wrong-doer  is  liable  for  the  nat- 

*  Williams  v.  Vanderbilt,  28  N.  Y.  ural  and  probable  consequences  of 

217.  its  negligent  act  or  omission;   the 

6  Mobile,  etc.  R.  Ca  v.  McArthur,  general  rules  which  limit  the  dam- 

43  Miss.  180.  ages  inactions  of  tort  being,  in  many 

6  Heirn  v.  McCaughan,  32  Miss.  17.  respects,  different  from  those  in  ac- 

'  Evans  v.  Railway  Co.,  11  Mo.  App.  tions  on  contracts.    The  injury  must 

463.  be  the  direct  result  of  the  misconduct 

8  Texas,  etc.  R'y  Co.  v.  Mayes,  —  attributed,  and  the  general  rule  in 

Tex.  — ,  15  S.  W.  Rep.  43,  respect  to  damages  is  that  whoever 
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§  8095.  8ame  subject  —  Hoiv  question  determined. —  The 
diificulty  in  this,  as  in  other  cases,  lies  not  so  much  in  the 
determination  of  the  rule  as  in  the  application  of  it.     "  Un- 


commits  a  trespass  or  other  wrong- 
ful act  is  liable  for  all  the  direct  in- 
jury resulting  therefrom,  although 
such  resulting  injury  could  not  have 
been  contemplated  as  a  probable  re- 
sult of  the  act"  done.  1  Sedg.  Dam. 
180,  note,  and  cases  cited ;  Clifford  u 
Railroad  Co.,  9  Colo.  333.  He  who 
commits  a  trespass  must  be  held  to 
contemplate  all  the  damages  which 
may  legitimately  flow  from  his  ille- 
gal act,  whether  he  may  have  fore- 
seen them  or  not ;  and,  so  far  as  it  is 
plainly  traceable,  he  must  make  com- 
pensation for  the  wrong.  The  dam- 
ages cannot  be  considered  too  remote 
if,  according  to  the  usual  experience 
of  mankind,  injurious  results  ought 
to  have  been  apprehended.  It  is  not 
necessary  that  the  injury  in  the  pre- 
cise form  in  which  it  in  fact  re- 
sulted should  have  been  foreseen.  It 
is  enough  that  it  now  appears  to  have 
been  a  natural  and  probable  conse- 
quence. Hill  V.  Winsor,  118  Mass. 
351.  The  question  is  whether  the 
negligent  act  complained  of  —  leav 
ing  the  plaintiff  in  the  opeit  country 
in  the  night-time  in  extremely  cold 
and  dangerous  weather,  a  long  dis- 
tance from  shelter  or  food  —  was  the 
direct  cause  of  the  injuries  mentioned 
in  the  complaint,  or  whether  it  was  a 
remote  cause,  for  which  an  action 
will  not  lie,  and  it  must  be  taken  for 
granted  that  the  walk  of  nine  miles 
and  incident  exposure  brought  about 
the  alleged  sickness,  pain  and  disa- 
5)ility.  There  was  no  intervening  in- 
pendent  cause  of  the  injury,  for  all 
■of  the  acts  done  by  the-  plaintilT,  his 
effort  to  seek  protection  from  the 
inclement  and  dangerous  weather, 
were  legitimate  and  compelled  by  de- 


fendant's failure  to  reconvey  him  to 
the  city.  Had  he  remained  at  the 
caboose,  and  lost  his  hands  or  his 
feet,  or  perhaps  his  life,  by  freezing, 
no  doubt  could  exist  of  the  defend- 
ant's UabUity.  It  must  not  be  per- 
mitted to  escape  the  consequences  of 
its  wrong  because  the  injuries  were 
received  in  an  effort  to  avoid  the 
threatened  danger,  or  because  they 
differ  in  form  or  seriousness  from 
those  which  might  have  resulted  had 
the  plaintiff  made  no  such  effort. 
An  efficient,  adequate  cause  being 
found  for  the  injuries  received  by 
plaintiff,  it  must  be  considered  as  the 
true  cause,  unless  another,  not  inci- 
dent to  it,  but  independent  of  it,  is 
shown  to  have  intervened  between  it 
and  the  result.  This  is  the  substance 
of  very  clear  statements  of  the  law 
found  in  Kellogg  v.  Railway  Co.,  36 
Wis.  233,  and  in  Railway  Co.  v.  Kel- 
logg, 94  U.  S.  469.  And  upon  the 
point  now  under  consideration  we 
fail  to  distinguish  between  the  case 
at  bar  and  Brown  v.  Railway  Co.,  54 
Wis.  343, —  an  action  brought  to  re- 
cover for  like  damages  said  to  have 
been  caused  by  directing  passengers 
to  alight  from  a  train  at  a  place 
about  three  miles  distant  from  their 
destination.  At  all  events,  the  ques- 
tion as  to  what  was  the  proximate 
cause  of  a  plaintiff's  injuries  is  usu- 
ally one  to  be  determined  by  a  jury. 
As  was  said  in  Railway  Co.  v.  Kel- 
logg, supra,  the  true  rule  is  that  what 
is  the  proximate  cause  of  an  injury  is 
ordinarily  one  for  a  jury.  It  is  not  a 
question  of  science  or  legal  knowl- 
edge. It  is  to  be  determined  as  a 
fact  in  view  of  the  circumstances  at- 
tending it" 
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questionably,"  says  Olopton,  J.,  in  a  recent  case,i  "the  negli- 
gence of  the  defendant  must  be  the  proxinaate  cause  of  the 
injury  to  entitle  the  plaintiff  to  recover ;  that  is,  that  the  in- 
jury sustained  was  such  as  might  have  been  reasonably  antici- 
pated in  the  ordinary  and  usual  course  of  events.  No  difficulty 
arises  when  the  damage  directly  follows  the  wrong;  when, 
they  are  so  proximately  cotemporaneous  that  no  time  or  oc- 
casion is  afforded  for  the  operation  of  another  instrumentality. 
It  ordinarily  arises  when  there  is  an  intervening  cause  or  sev- 
eral causes  contributing  to  the  result.  Generally,  in  such  case, 
the  law  will  attribute  the  injury  to  the  last  cause  when  it  fol- 
lows in  immediate  succession.  But  the  agency  nearest  in 
point  of  time  is  not  regarded  in  every  case  as  the  proximate 
cause  in  contemplation  of  law.  The  injury  will  be  referred  to 
the  nearest  and  immediate  agency  only  when  it  is  independent 
of  the  original  act  or  conduct  of  the  defendant.  If  the  inter- 
vening causes  are  merely  incidental,  having  been  set  in  motion 
by  the  first  cause,  and  are  not  new  and  independent  forces 
sufficient  of  themselves  to  cause  the  disaster,  the  law  passes 
these,  and  traces  the  injury  to  the  wrongful  act  which  puts 
them  in  operation.  The  principle  is  that  if  the  injury  is  pro- 
duced by  the  wrongful  act  during  the  continuance  of  its 
causation,  it  will  be  regarded  as  the  proximate  cause ;  but  as 
too  remote,  though  furnishing  the  occasion,  when  the  injury 
occurs  after  the  act  is  completed  and  terminated  by  the  inter- 
vention of  another  and  independent  cause.  '  On  the  interven- 
tion of  other  agencies,  the  inquiry  should  be,  is  the  original 
wrongful  act  an  antecedent,  efficient  and  dominant  cause 
which  put  the  other  causes  in  operation  ? ' "  ^ 

§  809c.  Plaintiff  must  not  needlessly  aggravate  injury. —  But 
here,  as  in  other  cases,  it  is  the  duty  of  the  passenger  to  seek 
to  avert  injury  and  to  make  his  damage  as  light  as  possible^ 
rather  than  to  aggravate  his  injury  and  thereby  increase  the 
damages.  Such  damages  the  passenger  will  be  deemed  to 
have  brought  upon  himself  and  he  cannot  recover  for  them. 

1  Alabama,  etc.  E.  Co.  v.  Arnold,  80  Jordan  v.  Hyatt,  4  Gratt.  151 ;  Ricker 
Ala.  600.                          I  V.  Freeman,  50  N.  H.  420 ;  Sheridan 

2  Citing  Cooley  on  Torts,  70;  In-  v.  Raili-oad  Co.,  36  N.  Y.  89;  East 
surance  Co.  v.  Bonn,  95  IT.  S.  117 ;  Tenn.  etc.  R.  Co.  v.  Lockhart,  49  Ala, 
Billman  v.  Railroad  Co.,  76  Ind.  166 ;  315. 
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The  rule  was  applied  where  a  passenger,  being  denied  passage 
in  a  chair-car,  left  the  train  altogether  and  sought  damages  for 
the  delay  when  he  might  have  gone  on  in  another  car ;  ^  where 
a  woman  carried  past  her  station  refused  assistance  in  getting 
back  and  walked  a  longer  distance  than  was  necessary,  and 
then  sought  damages  for  the  trouble  and  inconvenience  so  in- 
curred ;  ^  where  a  woman  who  had  likewise  been  carried  be- 
yond her  destination  walked  back  on  a  very  cold  night  and 
thereby  suffered  injury,  when  shelter  and  accommodation 
CQjild  have  been  had  until  morning; '  where  a  passenger,  being 
wrongfully  left  behind  when  one  ship  sailed,  was  offered  pas- 
sage on  the  next,  but  refused  it,  to  stay  and  sue  the  carrier 
for  the  breach  of  contract,  and  in  the  action  sought  to  recover 
damages  for  the  delay  after  the  sailing  of  the  second  ship.* 

§  809^.  Plaintiff  cannot  recover  for  injuries  invited. —  So  a 
passenger  cannot  recover  for  an  injury  which  he  has  invited 
and  brought  upon  himself,  as  where  he  provokes  a  quarrel 
with  the  carrier's  servant,  and  gets  his  body '  or  his  feelings  ^ 
hurt ;  or  where  he  knowingly  and  intentionally  violates  a  rule 
of  the  company  in  order  to  be  put  off  the  train,  and  thereby 
lay  the  grounds  for  an  action  for  damages.' 

§  809«.  Effect  of  previous  siclcness  or  disease. —  "  Though 
the  plaintiff  be  affected  with  a  disease  or  weakness  which  has 
a  tendency  to  aggravate  the  injury,  the  defendant's  negligence 
will  still  be  held  to  be  the  proximate  cause,"  is  the  rule  laid 
down  by  text-writers,'  approved  in  a  recent  case,"  where  it  is 

1  Wright  V.  RaUroad  Co.,  78  Gal.  360.        5  Little  Miami  R  Co.  v.  Wetmore, 

2  Gulf,  etc.  E'y  Co.  v.  Head,  —  Tex.     19  Ohio  St.  110. 

— ,  15  S.  W.  Rep.  504.  6  Harrison  v.  Fink,  43  Fed.  Eep.  787. 

3 Texas,  etc.  E'y  Co.  v.  Cole,  66  Tex.  'St.  Louis,  etc.  E'y  Co.  v.  Trimble, 

563.    To  like  effect  are  Louisville,  etc.  —  Ark.  — ,  15  S.  W.  Eep.  899 ;  Cin- 

E.  Co.  V.  Fleming,  14  Lea,  138;  In-  cinnati,  etc.  E'y  Co.  v.  Cole,  39  Ohio 

dianapolis,  etc.  R  Co.  v.  Birney,  71  St  136. 

Ill  392;    Francis  v.  Transfer  Co.,  5  « Shear.  &  Eedf.  on  Neg.  (4th  ed.) 

Mo.  App.  7;    Haggerty  v.  Eailroad  §743. 

Co.,  59  Mich.  366.  9  Louisville,  etc.  E'y  Co.  v.  Snyder, 

As  to  the  aggravation  of  injuries  117  Ind.  435,  citing  Ohio,  eta  E'y  Co. 

to  pregnant  women,  see  Georgia  R  v.  Hecht,  115  Ind.  443 ;  Louisville,  etc. 

Co.  V.   Usry,  83  Ga.   54;    Missouri,  E'y  Co.  t>.  Wood,  113  Ind.  544;  In- 

etc.  E'y  Co.  V.  Watson,  73  Tex.  631.  dianapolis,  etc.  E'y  Co.  v.  Pitzer,  109 

<  Ansett  V.  Marshall,  23  L.  J.  Q.  B.  Ind.  179 ;  Terre  Haute,  etc.  R  Co.  v. 

118.  Buck,  96  Ind.  846 ;  Ehrgott  v.  Meyer, 
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further  said  that,  "  where  a  disease  caused  by  the  injury  super- 
venes, as  Tvell  as  where  the  disease  exists  at  the  time  of  the 
injury,  and  is  aggravated  by  it,  the  plaintiff  is  entitled  to  fuU 
compensatory  damages." 

§  810.  Damages  in  case  of  maltreatment— In  actions  for 
the  maltreatment  of  the  passenger,  as,  for  instance,  in  his 
wrongful  expulsion  from  the  carrier's  conveyance,  by  the  car- 
rier himself  or  by  his  servants,  although  the  circumstances 
may  be  such  as  to  restrict  the  damages  to  such  as  are  merely 
compensatory,  the  manner  in  which  the  wrongful  act  is  per- 
formed may  be  taken  into  consideration,  and  any  indignity, 
insult  or  unnecessary  force  or  rudeness  in  the  conduct  of  the 
carrier  or  his  employees,  towards  the  passenger,  may  be  con- 
sidered as  an  aggravation  of  the  injury,  and  as  a  reason  for 
enhancing  the  amount  of  the  damages.^  And  so  the  fact  that 
the  wrongful  act  was  done  with  rudeness,  in  the  presence  of 
other  passengers,  under  circumstances  calculated  to  cause  feel- 
ings of  shame  and  humiliation  on  the  part  of  the  passenger, 
may  also  be  taken  into  the  account ;  and  in  such  cases  the  pas- 
senger will  be  entitled  to  recover  more  than  nominal  damages, 
though  he  may  have  suffered  no  pecuniary  loss.^  And  even 
though  lawful  occasion  exist  for  his  expulsion,  yet,  if  unneces- 

96  N.  Y.  346 ;  Jucker  v.  Eailway  Co.,  if  the  passenger  be  lawfully  ejected, 

53  Wis.  150;  Denver,  eta  R'y  Co.  v.  but  undue  force  is  used,  accompanied 

Harris,  183  U.  S.  597 ;  Lake  Shore,  by  fraud  or  an  exhibition  of  malice, 

etc.  R'y  Co.  v.  Rosenzweig,  113  Penn.  rudeness,  recklessness  or  other  wilful 

St   519;    Houston,  etc.  R'y  Co.    v.  wrong,    such     exemplary   damages 

LesUe,  57  Tex.  83.  may  be  allowed  as  the  jury  think  are 

1  Chicago,  etc.  R  R  u  Flagg,  43  HI.  warranted  by  the  facts.  Rose  v.  RaU- 
364 ;  Coppin  v.  Braithwaite,  8  Jurist,  road  Co.,  106  N.  C.  168,  citing  Hicks 
875.  V.  Raih-oad  Co.,  68  Mo.  339 ;  Railroad 

2  Chicago,  etc.  Railway  v.  Chisholm,  Co.  v.  Ballard,  85  Ky.  307 ;  Foreee  v. 
79  111.  584;  Toledo,  etc.  Railway  v.  Railroad  Co.,  63  Miss.  66;  Railroad 
McDonough,  53  Ind.  389;  Smith  v.  Co.  v.  Rice,  38  Kans.  398;  Railroad 
The  Railway  Co.,  33  Ohio  St  10.  Co.  v.  Arms,  91 U.  S.  489 ;  Raiboad  Co. 

Where  a  passenger  is  wrongfully  v.  Hoeflich,  63  Md.  300 ;  Clark  v.  Rail- 
expelled  from  a  passenger  ti-ain,  he  is  road  Co.,  91  N.  C.  513. 
entitled  to  recover  the  actual  dam-  See  to  like  effect,  Pennsylvania  Ca 
ages  that  he  has  sustained  therefrom ;  v.  Bray,  —  Ind.  — ,  35  N.  E.  Rep.  439 ; 
and  if  the  expulsion  is  attended  with  Delaware,  etc.  R  Co.  v.  Walsh,  47 
undue  force  or  other  aggravating  cir-  N.J.  L.  548;  Randolph  v.  Raih-oad 
cumstanoes,  calculated  to  humiliate  Co.,  18  Mo.  App.  609 ;  Allen  v.  Ferry 
the  passenger  or  wound  his  pride ;  or  Co.,  46  N.  J.  L.  198. 
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sary  force  be  used,  or  if  he  be  recklessly  exposed  to  danger, 
or  if  rudeness,  insult  or  indignity  be  inflicted,  the  passenger 
may  recover  damages  for  these  injuries.^ 

§  811.  Exemplary  or  punitory  damages  against  carriers. — 
The  law  does  not,  however,  always  limit  the  amount  of  dam- 
ages which  may  be  recovered  by  the  injured  passenger  by  the 
rule  of  compensation.  There  are  many  cases  in  which  car- 
riers of  passengers,  in  common  with  other  tort-feasors,  under 
circumstances  evincing  malicious  motives  in  the  perpetration 
of  the  wrongful  act,  or  of  reckless  misconduct  in  the  attempt 
to  perform  the  assumed  duty,  will  be  held  liable  to  exemplary 
damages.  Such  cases  may  be  divided  into  two  classes,  the 
one  being  cases  in  which  the  damages  claimed  are  attributable 
to  the  negligence  of  the  carrier,  and  the  other,  cases  in  which 
they  arise  froin  the  personal  maltreatment  of  the  passenger. 

§  812.  On  wliat  theory  allowed. —  It  must  be  considered  as 
now  thoroughly  settled  by  the  authorities  in  this  country, 
that  the  carrier  becomes  liable  to  exemplary  damages  in  cases 
of  injury  to  the  passenger  by  his  negligence,  only  when  his 
conduct  has  been  such  as  shows'him  to  have  been  so  entirely 
wanting  in  that  care  and  diligence  which  the  law  rigorously 
exacts,  as  to  be  justlj''  chargeable  with  wanton  or  reckless  in- 
difference to  the  passenger's  safety.  Whenever  this  is  the 
case,  the  law  allows  another  element  to  enter  into  the>  com- 
putation of  the  amount  of  the  damages,  not  because  the  plaint- 
iff is  entitled  to  anything  more  than  strict  compensation,  but 
for  the  sake  of  the  salutary  effect  which  such  examples  may 
have  in  deterring  the  carrier  as  well  as  others  from  the  per- 
petration of  similar  wrongs.^    Thus  — 

§  812(35.  Wlien  allowed  for  carrier^s  neglect  of  duty  in  fur- 
nishing safe  vehicles,  trades,  etc.—  Where  the  carrier's  own 
neglect  of  duty,  as  in  furnishing  safe  tracks,  vehicles,  stational 

1  Knowles  v.  Railroad  Co.,  103  N.  C.  2  Milwaukee,  etc.  Railway  v.  Arms, 

59;  Steamboat  Co.  v.   Brockett,  121  91  U.  S.  489;  Caldwell  v.  The  Steam- 

U.  S.637;  Jardine  «.  ComeU,  50  N.  J.  boat  Co.,  47  N.  Y.  282;  LouisviUe, 

L.  485 ;  Brown  v.  Railroad  Co.,   66  etc.  R  R  u  Smith,  2  Duvall,  556 ; 

Mo.  588;  Philadelphia,  etc.  R  Co.  v.  Bannon  v.  The  Railroad,  24  Md.  108; 

Larkin,  47  Md.  155 ;  State  v.  Kinney,  Memphis,  etc.  R.H.V.  Green,  52  Miss. 

34  Minn.  311 ;  Mykleby  v.  Railway  779 ;  New  Orleans,  eta  R  R  v.  Stat- 

Co.,  39  Minn.  54 ;  Thomas  v.  Black,  —  ham,  42  id.   607 ;  Williamson  v.  The 

Del.  — ,  18  AtL  Rep.  771.  Stage    Co.,   34    Iowa,    171 ;    Peoria 
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facilities  and  the  like,  is  so  gross  as  to  amount  to  a  reckless 
disregard  of  the  safety  of  his  passengers,  it  is  held  that  ex- 
emplary damages  may  properly  be  awarded,  and  that  the 
pecuniary  ability  of  the  carrier  to  perform  his  duty  is  a  mat- 
ter of  no  consequence,  because  if  he  is  not  able  to  perform 
his  duty  he  should  not  accept  the  passenger  for  carriage.' 

§  813.  When  allowed  for  negligence  or  recklessness  of  car- 
rier's servants. —  It  has  been  held  in  some  cases  that  the  car- 
rier can  be  held  liable  and  liable  only  as  principal  to  exem- 
plary damages  for  the  negligence  of  his  employees  or  servants, 
however  reckless  or,  criminal,  where  he  has  failed  to  exercise 
due  care  in  their  selection  or  has  authorized  or  subsequently 
ratified  the  wrong.^  And  this  rule  has  been  applied  whether 
the  carrier  were  a  corporation,  firm  or  private  individual.' 

§  814.  Same  siibject. —  If  the  carrier  has  authorized  thg 
reckless  act  of  the  employee,  or  has  subsequently  ratified  or 
approved  his  misconduct,  or  has  employed  or  retained  in  his 
employment  the  servant  or  employee  with  knowledge  of  his 
unfitness  or  incompetency,  he  may  be  held  liable  not  only  for 
compensatory  but  for  exemplary  damages.  In  a  case  before 
the  court  of  appeals  of  New  York,*  in  which  the  attempt  was 
made  to  hold  the  company  liable  for  exemplary  damages, 
upon  the  ground  that  the  derangement  of  a  switch,  which  had 
occasioned  the  accident,  was  attributable  to  the  drunkenness 
of  the  switchman,  whose  intemperate  habits  were  known  to 
the  agent  of  the  company  who  had  authority  to  hire  or  dis- 
charge the  men  there  employed  as  switch-tenders,  the  rule 
upon  the  subject  was  thus  stated  by  Church,  C.  J. :  "  For  in- 
juries by  the  negligence  of  a  servant,  while  engaged  in  the 

Bridge  Assoc,  v.  Loomis,  20  lU.  335 ;  kee,  etc.  R.  R  u  Finney,  10  Wis.  388 ; 

Ky.  Cen.  E.  K.  v.  Dills,  4  Bush,  593 ;  The  Amiable  Nancy,  3  Wheaton,  546 ; 

Bowler  v.  Lane,  3  Met.   (Ky.)   811 ;  McKeon  v.  The  Railway,  43  Mo.  79 ; 

Millard  v.  Brown,  35  N.  Y.  297.  Quigleyi'.  The  Railroad,  11  Nev.  350; 

1  Texas,  etc.  R'y  Co.  v.  Johnson,  —  Mendesohn  v.  The  Anaheim  Lighter 
Tex.  — .  12  S.  W.  Rep.  483.  Co.,  40  CaL  657. 

2  Ackerson  ^'.  The  Railway,  32  N.  J.  See,  also,  Downey  v.  Railroad  Co., 
(3  "Vroom),  254;  Hagan  v.  The  Rail-  28  W.  Va.  782;  Ricketts  v.  Raihoad 
road,  3  R   Island,   88 ;  Hill  v.  The  Co.,  33  W.  Va,  433. 

Railroad,  11  La.  Ann.  293;  Ward-  *  Caldwell  i;.  Steamboat  Co.,  swjjro, 
robe  V.  Stage  Co.,  7  Cal.  118 ;  Turner  *  Cleghorn  v.  The  Railroad,  56  N.  Y. 
V.  The  Railroad,  84  id.  594 ;  MUwau-    44. 
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business  of  the  master  witHin  the  scope  of  his  employment, 
the  ]atter  is  hable  for  compensatory  damages ;  but  for  such 
negligence,  however  gross  or  culpable,  he  is  not  liable  to  be 
punished  in  punitive  damages,  unless  he  is  also  chargeable  with 
gross  misconduct.  Such  misconduct  may  be  established  by 
showing  that  the  act  of  the  servant  was  authorized  or  ratified, 
or  that  the  master  employed  or  retained  the  servant,  knowing 
that  he  was  incompetent,  or,  from  bad  habits,  unfit  for  the 
position  he  occupied.  Something  more  than  ordinary  negli- 
gence is  requisite ;  it  must  be  reckless  atid  of  a  criminal  nature, 
and  clearly  established.  Corporations  may  incur  this  liability 
as  well  as  private  persons.  If  a  railroad  company,  for  in- 
stance, knowingly  and  wantonly  employs  a  drunken  engineer 
or  switchman,  or  retains  one  after  knowledge  of  his  habits ,  is 
clearly  brought  home  to  the  company,  or  to  a  superintending 
agent  authorized  to  employ  and  discharge  him,  and  injury 
occurs  by  reason  of  such  habits,  the  company  may  and  ought 
to  be  amenable  to  the  severest  rule  of  damages;  but  I  am  not 
aware  of  any  principle  which  permits  a  jury  to  award  exem- 
plary damages  in  a  case  which  does  not  come  up  to  this  stand- 
ard, or  to  graduate  the  amount  of  such  damages  by  their 
views  of  the  propriety  of  the  conduct  of  the  defendant,  unless 
such  conduct  is  of  the  character  before  specified."^ 

§  814a.  Same  subject- — Cases  holding  carrier  liable. —  But 
in  other  cases  a  more  liberal  rule  has  been  applied,  and  it  has 
been  held  that  where  the  negligence  of  the  servant  is  so  great 
as  to  properly  amount  to  recklessness  or  to  exhibit  a  conscious 
indifference  to  the  safety  of  the  passenger,  exemplary  damages 
may  properly  be  allowed  against  the  master.-     This  rule  is  in 

1  See  Fi-ink  v.  Coe,  4  Greene  (Iowa),  Bowler  v.  Lane,  3  Met.  (Ky.)  311 ;  New 

555 ;  Caldwell  v.  The  Steamboat  Co.,  Orleans,  etc.  R  R  u  Bailey,  40  Miss. 

47  N.  Y.  283 ;  Illinois  Cen.  B.  E.  v.  395 ;  New  Orleans,  etc.  R  R  v.  Hui-st, 

Hammer,  72  I1L  347.  36  id.  660 ;  Vicksburg,  etc.  R  R  v. 

2Quinn  tt  Railway  Co.,  29  S.O.  381;  Patton,  31  id.  156;  Hopkins  v.  The 

Hart  V.  Railroad  Co.,  —  S.  C.  — ,  12  Railroad,  36  N.  H.  9. 

S.  E.  Rep.  9 ;  Alabama,  etc.  R  Co.  v.  In  the  case  of  the  New  Orleans,  etc. 

Hill,  —  Ala. — ,  8  S.  Rep.  90;  Roset;.  R  R  v.  Burke,  58  Miss.  200,  exem- 

Eailroad  Co.,  106  N.  C.  168;  Holmes  plary  damages  were  allowed  in  the  re- 

V.  Railroad  Co.,  94  N.  C.  818 ;  Knowles  covery  against  the  company,  for  the 

V.  Railroad  Co.,  103  N.  C.  66 ;  Atlantic,  failure  of  the  conductor  of  the  train 

etc.  Railways.  Dunn,  19  Ohio  St.  162 ;  to  protect  the  passenger  from  mal- 
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the  line  of  that  discussed  in  a  later  section  permitting  such 
damage  for  the  wilful  or  malicious  maltreatment  of  the  pas- 
senger, and  is  most  in  accord  with  reason,  sound  policy  and 
the  weight  of  authority.-  But  in  order  that  this  rule  may  be 
applicable,  something  more  than  mere  negligence  must  be 
shown.  It  must  be  gross,  and  must  "  amount  to  that  entire 
want  of  care  which  would  raise  the  belief  that  the  act  or  omis- 
sion complained  of  was  the  result  of  a  conscious  indifference 
to  the  rights  or  welfare  of  the  person  or  persons  to  be  affected 
by  it." ' 

§  815.  When  allowed  for  active  maltreatment  of  passenger. 
The  other  class  of  cases  in  which  exemplary  damages  have 
been  allowed  in  actions  against  the  carrier  consists  of  cases  in 
which  the  injury  to  the  passenger  has  been  caused  by  the 
wilful,  malicious  or  oppressive  treatment  which  he  has  received 
at  the  hands  of  the  carrier.  In  such  cases  there  can  be  no 
question  of  the  carrier's  liability  for  exemplary  or  vindictive 
damages  for  the  tort,  if  he  has  himself  committed  the  act,  or 
if  he  has  directed,  authorized  or  ratified  it.  But  in  the  ab- 
sence of  evidence  to  show  that  the  maltreatment  of  the  pas- 
senger by  a  servant  or  employee  was  authorized  or  approved, 

treatment  by  other  passengei-s.    The  which,  coupled  with  the  retention  by 

facts   of  the  case  have  been  given  the  company  of  the  men  in  their  em- 

ante,  §  551.    "  Weak  and  inefficient  ploy,  seems  fairly  to  have  warranted 

action,"  said  Chalmers,  J.,   "might  the  jury  in  the  infliction  of  pmiitory 

well  render  the  company  liable  for  damages.    These  circumstances  indi- 

compensatory  damages ;  but  te  war-  cate,  if  not  sympathy  with  the  ag- 

raut  the  infliction  of  punitory  dam-  gressors,  such  gross  shrinking  from 

ages,  there  must,  where  the  carrier  is  duty  on  the  part  of  the  conductor, 

held  liable  for  the  acts  of  passengers,  and  such  want  of  appreciation  of  the 

be  a  wilful  failure  or  refusal  to  act,  outrage  on  the  part  of  the  corpora- 

or  such  conduct  as  indicates  sym-  tion,  as  fully  to  justify  the  verdict" 

pathy  with  the  aggressors  rather  than  i'  See  posf,  §  81 5a. 

with  the  aggrieved.    It  was  the  sub-  ^  Missouri  Pac  E'y  Co.  •!;.  Shuford, 

sequent   conduct   of  the  officer,   in  73  Tex.  165 ;  Chattanooga,  etc.  R  Co. 

making  no  attelnpt  to  check  tlie  riot-  v.  Liddell,  —  Ga.  — ,  11 S.  E.  Eep.  853 ; 

ers,  in  leaving  them  masters  of  the  International,  etc.  R  Co.  ■;;.  Brazzill, 

car  and  of  the  plaintiff's  luggage,  in  —  Tex.  — ,  14  S.  W.  Rep.  609 ;  Hamil- 

hurrying  the  plaintiff  off  to  a  remote  ton  v.  Morgan's  Co.,  43  La.  Ann.  — ; 

part  of  the  train,  and  allowing  his  Patterson  v.  Railroad  Co.,  —  Ala.  — , 

assailants  to  continue  their  cursing  7  S.  Rep.  — ;  South,  etc.  R  Ca  v. 

and  denunciation  of  him  in  the  ad-  McLendon,   63  Ala.   366 ;   Forsee  v. 

joining  car,   which    constitutes  the  Railroad  Co.,  63  Miss.  67;   Wall  v. 

worst  feature  of  the  transaction,  and  Cameron,  6  Colo.  375. 
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the  carrier  can,  agcording  to  many  cases,  be  held  liable  only 
for  compensatory  damages ;  ^  and  to  justify  a  recovery  even  to 
that  extent,  it  must  appear  that  the  act  of  the  servant  or  em- 
ployee was  done  by  him  in  the  service  of  his  employer,  and  in 
the  performance  of  duties  within  the  scope  of  his  employment 
and  authority,  and  was  not  ,the  wilful  and  malicious  trespass 
of  the  servant,  having  no  reference  to  the  performance  of  his 
duties  in  the  business  of  his  employer.^ 


iCraker  v.  Tke  RaUway,  36  Wis. 
657 ;  Bass  v.  The  Railway,  39  id.  636, 
42  id.  654 ;  Sherley  v.  Billings,  8  Bush, 
147 ;  The  Great  Western  Railway  v. 
Miller,  19  Mich.  305;  Quigly  v.  The 
Railroad,  11  Nev.  350;  Ricketts  v. 
Railway  Co.,  38  W.  Va.438;  Downey 
V.  Railway  Co..  28  W.  Va  732 ;  Sulli- 
van V.  Railroad  Co.,  13  Oreg.  392. 

The  supreme  court  of  Wisconsin, 
when  this  question  recently  came 
before  it  as  to  the  liability  of  a  rail- 
road company  to  punitory  damages 
for  a  malicious  assault  of  a  brakeman 
upon  a  passenger,  were  inclined  to 
hold  the  company  so  liable  without 
evidence  ^f  its  subsequent  approval 
or  ratification  of  the  act.  Bass  v. 
The  Railway,  36  Wis.  450.  But  in  a 
subsequent  case,  in  which  the  ques- 
tion arose  of  daniages  for  the  mal- 
treatment of  the  passenger  by  a  serv- 
ant of  the  carrier,  the  rule  suggested 
in  the  last  case  was  qualified,  and  it 
was  held  in  accordance  with  the 
case  of  Milwaukee,  etc.  R.  R.  v.  Fin- 
ney, 10  Wis.  388,  that  the  carrier 
could  not  be  held  liable  for  more 
than  compensatory  damages  without 
proof  that  it  expressly  authorized  or 
confirmed  the  malicious  act.  Craker 
V.  The  Railway,  36  Wis.  657.  And 
the  rule  as  thus  stated  is  said  by  the 
court,  in  a  still  more  recent  case,  to 
be  undoubtedly  correct  and  the  safer 
and  better  rula  Bass  v.  The  Railway, 
42  Wis.  654. 

In  Craker  v.  The  Railway  it  was 


said  by  Ryan,  C.  J. :  "We  think  that, 
in  justice,  there  ought  to  be  a  diflfer- 
ence  in  the  rule  of  damages  against 
principals  for  torts  actually  commit- 
ted by  agents  in  oases  where  the 
principal  is  and  in  cases  whei'e  the 
principal  is  not  a  party  to  the  malice 
of  the  agent  In  the  former  class  of 
cases  the  damages  go  upon  the  malice 
of  the  principal  —  malice  common  to 
principal  and  agent  In  the  latter 
class  of  cases  the  recovery  is  for  the 
act  of  the  principal  through  the 
agent,  in  malice  of  the  agent  not 
shared  by  the  principal ;  the  princi- 
pal being  responsible  for  the  act,  but 
not  for  the  motive  of  the  agent  In 
the  former  class  the  malice  of  the 
principal  is  actual;  in  the  latter  it 
must  be  at  most  constructive.  And 
we  are  inclined  to  thin^  that  the  jus- 
tice of  the  rule  accords  with  public 
policy.  Responsibility  for  compensa- 
tory damages  wiU  be  a  sufiicient  ad- 
monition to  carrier  corporations  to 
select  competent  and  trustworthy 
olScers.  And  responsibility  for  ex- 
emplary damages,  iu  oases  of  ratifica- 
tion, wiU  be  an  admonition  to  prompt 
dismissal  of  offending  officers,  as 
their  retention  might  well  be  held 
evidence  of  ratification.  The  interest 
of  these  corporations  apd  of  the  pub- 
lic, in  such  matters,  should  be  made 
alike  as  far  as  possible.  And  we 
hold  the  rule,  as  we  have  stated  it, 
the  justest  and  safest  for  both." 
2  Isaacs  V.  The  Railroad,  47  N.  Y. 
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§  815a.  Sa/me  stibject —  Cases  autJwrizing  sucli  damages. — 
But  here  too  a  more  liberal  rule  prevails,  and  it  is  held  in  many 
cases,  and  it  is  believed  that  justice,  sound  policy  and  the 
weight  of  authority  sustain  the  rule,  that  the  carrier  is  liable 
in  exemplary  damages  for  the  wilful,  malicious,  oppressive, 
insulting  or  fraudulent  act  of  his  servant,  although  he  has 
neither  previously  authorized  nor  subsequently  ratified  it,  if  the 
act  was  committed  by  the  servant  in  the  course  of  his  employ- 
ment and  while  acting  within  the  scope  of  his  authority.' 

Illustrations  of  this  rule  have  been  given  in  previous  sec- 
tions,^ and  its  application  to  the  case  of  carriers  is  particularly 


123 ;  Higgins  v.  Turnpike  Co.,  46  id. 
33j  Vanderbilt  v.  Turnpike  Co.,  2  id., 
479 ;  Seymour  v.  Greenwood,  7  H.  & 
N.  355 ;  Limpus  v.  The  Omnibus  Co., 
1  H.  &  C.  526 ;  GofE  v.  The  RaUway, 
3  EI.  &  EL  673 ;  The  Thames  Steam- 
boat Co.  V.  The  RaiU-oad,  34  Conn. 
40 ;  Pouhon  v.  The  RaUway,  L.  R  3 
Q.  B.  534;  ante,  g  535. 

1  Goddard  v.  The  Railway,  57  Me. 
203 ;  Baltimore,  etc.  R  R.  v.  Blocher, 
37  Md.  377;  Hanson  v.  The  Railway, 
63  Ma  84 ;  Atlantic,  etc.  R.  Co.  v. 
Dunn,  19  Ohio  St  163 ;  New  Orleans, 
etc.  R.  Co.  V.  BaUey,  40  Miss.  453 ; 
Quigley  V.  Railroad  Co.,  11  Nev.  350 ; 
Hopkins  v.  Railroad  Co.,  86  N.  H. 
9 ;  Milwaukee,  etc.  R  Co^  v.  Arms,  91 
U.  S.  489 ;  Louisville,  etc.  R  Co.  v. 
Whitman,  79  Ala.  328;  CaldwelU'. 
Steamboat  Co.,  47  N.  Y.  282;  Lake 
Shore  R'y  Co.  v.  Rosenzweig,  113 
Penn.  St  514 ;  Atlantic,  eta  R  Co.  v. 
Condor,  75  Ga.  51 ;  Kellett  v.  Railroad 
Co.,  23  Mo.  App.  356 ;  Chicago,  etc. 
R  Co.  V.  Bryan,  90  111.  126 ;  Evans  v. 
Railroad  Co.,  11  Mo.  App.  463 ;  Pitts- 
burgh, etc.  R  Co.  V.  Slusser,  19  Ohio 
St  157 ;  Georgia  R  Co.  v.  Horner,  73 
Ga  251 ;  Fell  v.  Railroad  Co.,  43  Fed. 
Rep.  348 ;  City  R'y  Co.  v.  Brauss,  70 
Ga.  368;  Rose  v.  Railroad  Co.,  106 
N.  C.  168.  In  Georgia  R  Co.  v.  Olds, 
77  Ga.  673,  a  passenger  who  had 
what  he  suppose*  was  a  good  ticket, 


but  which,  through  the  mistake  of 
the  ticket  agent,  was  not,  was  ejected 
from  the  train.  "  But  when  to  this," 
said  the  court,  "are  added  other 
wrongs  and  violations  of  rights  and 
duties;  when  he  was  insulted  and 
viUfied  by  their  agents  while  under 
their  protection ;  when  they  failed  to 
exercise  the  'extraordinary  diligence' 
which  the  law  requires  at  their  hands 
for  his  safety  and  comfort  —  surely 
these  are  circumstances  entitling 
him  to  compensatory  damages,  as 
well  for  wounded  f eehng  as  for  the 
inconvenience,  pain  and  suffering  for 
this  wanton  and  cruel  violation  of 
his  rights  by  the  conductor  and  his 
assistants ;  and  if  the  jury  believed 
these  facts  they  were  authorized,  in 
addition,  to  give  vindictive  damages 
to  deter  him  from  the  repetition  of 
similar  offenses." 

2  See  ante,  §  596  et  seq. 

In  Goddard  v.  Grand  Ti-unk  R  R 
Co.,  supra,  Walton,  J.,  said : 

"  But  it  is  said  that  if  the  doctrine 
of  exemplary  damages  must  be  re- 
garded as  established  in  suits  against 
natural  pei-sons  for  their  own  wilful 
and  malicious  torts,  it  ought  not  to 
be  applied  to  corporations  for  the 
torts  of  their  servants,  especially 
where  the  tort  is  committed  by  a 
servant  of  so  low  a  grade  as  a  brake- 
man  on  a  railway  ti-ain,  and  the  tor- 
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fitting  because  the  carrier  owes  to  his  passenger  a  peculiar 
duty  of  protection  and  care,  and  if  the  servants  to  whom  he 
delegates  the  performance  of  this  duty  not  only  fail  to  per- 
form it  but  add  insult,  indignity  or  malice  to  their  failure,  the 
carrier's  obligation  is  doubly  great.^ 


tious  act  was  not  directly  nor  im- 
pliedly authorized  nor  ratified  by  the 
corporation,  and  several  cases  aye 
cited  by  the  defendants'  counsel,  in 
which  the  courts  seem  to  have  taken 
this  view  of  the  law ;  but  we  have 
carefully  examined  these  cases,  and 
in  none  of  them  was  there  any  evi- 
dence that  the  servant  acted  wan- 
tonly or  maliciously;  that  they  are 
simply  cases  of  mistaken  duty ;  and 
what  these  same  courts  would  have 
done  if  a  case  of  such  gross  and  out- 
rageous insult  had  been  before  them, 
as  is  now  before  us,  it  is  impossible 
to  say;  and  long  experience  has 
shown  that  nothing  is  more  danger- 
ous than  to  rely  upon  the  abstract 
reasoning  of  courts,  when  the  cases 
before  them  did  not  call  for  the  ap- 
plication of  the  doctrines  which  their 
reasoning  is  intended  to  establish. 

"We  have  given  to  this  objectiop 
much  consideration,  as  it  was  our 
duty  to  do,  for  the  presiding  judge 
declined  to  instruct  the  jury  that  if 
the  acts  and  words  of  the  defendants' 
servant  were  not  directly  or  impliedly 
authorized  nor  ratified  by  the  de- 
fendant, the  plaintiff  could  not  re- 
cover exemplary  damages.  We  con- 
fess that  it  seems  to  us  that  there  is 
no  class  of  cases  where  the  doctrine 
of  exemplary  damages  can  be  more 
beneficially  applied  than  to  railroad 
corporations  in  their  capacity  of  com- 
mon carriers  of  passengers;  and  it 
might  as  well  not  be  applied  to  them 
at  all  as  to  limit  its  application  to  cases 
where  the  servant  is  directly  or  im- 
pliedly commanded  by  the  corpora- 


tion to  maltreat  and  insult  a  passen- 
ger, or  to  cases  where  such  an  act  is 
directly  or  impliedly  ratified;  for  no 
such  cases  will  ever  occur.  A  corpo- 
ration is  an  imaginary  being.  It  has 
no  mind  but  the  mind  of  its  servants ; 
it  has  no  voice  but  the  voice  of  its 
servants ;  and  it  has  no  hands  with 
which  to  act  but  the  hands  of  its 
servants.  All  its  schemes  of  mis- 
chief, as  well  as  its  schemes  of  public 
enterprise,  are  conceived  by  human 
minds  and  executed  by  human 
hands ;  and  these  minds  and  hands 
are  its  servants'  minds  and  handa 
All  attempts,  therefore,  to  distinguish 
between  the  guilt  of  the  servant  and 
the  guilt  of  the  corporation,  or  the 
punishment  of  the  servant  and  the 
punishment  of  the  corporation,  is 
sheer  nonsense,  and  only  tends  to 
confuse  the  mind  and  confound  the 
judgment.  Neither  guUt,  malice  nor 
suffering  is  predioable  of  this  ideal 
existence  called  a  corporation;  and 
yet,  under  cover  of  its  name  and 
authority,  there  is  in  fact  as  much 
wickedness  and  as  much  deserving 
punishment  as  can  be  found  any- 
where elsa  And  since  these  ideal 
existences  can  neither  be  hung,  im- 
prisoned, whipped  or  put  in  the 
stocks, —  since  in  fact  no  corrective 
influence  can  be  brought  to  bear  upon 
them  except  that  of  pecuniary  loss, 
it  does  seem  to  us  that  the  doctrine 
of  exemplary  damages  is  more  bene- 
ficial in  its  application  to  them  than 
in  its  application  to  natural  persons. 
If  those  who  are  in  the  habit  of 
thinking  that  it  is  a  terrible  hai-dship 
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But  to  justify  the  application  of  the  rule  the  conditions 
mentioned  must  exist,  *.  e.,  there  must  have  been  elements  of 
malice,  rudeness,  insult  or  wilful  indignity.^  Hence,  if  the  serv- 
ant, in  performing  the  act  in  question,  was  but  in  good  faith 
attempting  to  do  what  he  believed  to  be  his  duty,  though  mis- 
takenly, exemplary  damages,  according  to  many  cases,  cannot 
be  awarded,  though  fuU  compensation  wiU  be  given.'     In 


to  punish  an  innocent  corporation 
for  the  wickedness  of  its  agents  and 
servants  will  for  a  moment  reflect 
upon  the  absurdity  of  their  own 
thoughts,  their  anxiety  will  be  cured. 
Careful  engineers  can  be  selected 
who  will  not  run  their  trains  into 
open  draws;  and  careful  baggage- 
men can  be  secured  who  wUl  not 
handle  and  smash  trunks  and  band- 
boxes as  is  now  the  universal  custom ; 
and  conductors  and  brakemen  can 
be  had  who  will  not  assault  and  in- 
sult passengers;  and  if  the  courts 
will  let  the  verdicts  of  upright  and 
intelligent  juries  alone,  and  let  the 
doctrine  of  exemplary  damages  have 
its  legitimate  influence,  we  predict 
the  grea^t  and  growing  evils  will  be 
very  much  lessened,  if  not  entirely 
cured.  There  is  but  one  vulnerable 
ppint  about  these  ideal  existences, 
called  corporations,  and  that  is  the 
pocket  of  the  monied  power  that  is 
concealed  behind  them,  and  if  that  is 
reached  they  will  wince.  When  it 
is  thoroughly  understood  that  it  is 
'not  profitable  to  employ  careless  and 
indifferent  agents,  or  reckless  and  in- 
solent servants,  better  men  wUl  take 
their  place,  and  not  befora'' 

'  Texas  R'y  Co.  v.  Johnson,  75  Tex. 
158 ;  Holmes  v.  Railroad  Co.,  94  N.  C. 
-  318 ;  Louisville,  etc.  R  Co.  v.  Guinan, 
11  Lea,  98 ;  Curl  v.  Railway  Co.,  63 
Iowa,  417 ;  Milwaukee  R.  Co.  v.  Arms, 
91  U.  S.  489;  Foraee  v.  Railroad  Co.,. 
63  Miss,  67. 

2  Fitzgerald    v.    Railroad    Co.,    50 
Iowa,  79;    Curl  v.  Railway  Co.,  63 


Iowa,  417 ;  Hoffman  v.  Railroad  Co., 
—  Minn.  — ,  47  N.  W.  Rep.  312. 

In  the  last  case  (Hoffman  v.  Rail- 
road Co.)  the  court  say:  "In  com- 
pliance with  the  sixth  request  of  the 
plaintiff,  the  court  instructed  the 
jury,  in  substance,  that,  if  they  be- 
lieved that  the  conductor  refused  to 
permit  the  plaintiff  to  ride  on  this 
ticket,  the  conductor  giving  no  ex- 
cuse therefor  to  the  plaintiff,  except 
that  the  ticket  was  '  scalped'  (bought 
from  a  ticket  broker),  and  that  no 
excuse  therefor  existed,  they  would 
'have  a  right  to  presume  that  the 
conductor  acted  malevolently,  and 
with  a  tyrannical  or  oppressive  mo- 
tive ;  and,  if  you  so  believe  from  all 
the  evidence  in  the  case,  you  have  a 
right  to  award  the  plaintiff  any 
amount  as  damage  that  is  proper,  not 
exceeding  the  sum  of  |1,500.'  We 
understand  the  words,  'and  that  no 
excuse  therefor  existed,'  to  mean 
that  thei-e  was  no  legal  excuse  for 
the  conductor  refusing  to  accept  the 
ticket,  and  we  hold  that  there  was 
no  such  excuse.  As  applied  to  the 
facts  of  this  case,  the  instruction  em- 
braced, in  effect,  the  proposition  that 
if  the  conductor  gave  no  other  ex- 
cuse for  his  refusing  the  ticket  than 
that  it  had  been  '  scalped,'  and  if  his 
refusal  was  not  legally  justifiable,  the 
jury  might  presume  that  he  acted 
from  motives  of  malice,  and  hence 
that  punitory  damages  might  be 
awarded.  We  deem  this  instruction 
to  have  been  erroneous  under  the 
circumstances  of  this  case.    It  seems 
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other  cases,  however,  it  has  been  held  proper  to  allow  exem- 
plary damages  against  the  company  where,  though  the  con- 
ductor acted  without  malice  and  in  good  faith,  he  was  yet  the 
instrument  by  which  the  company  inflicted  an  aggravated 
wrong  upon  the  passenger.'  The  decision  in  the  case  cited, 
however,  was  made  in  view  of  a  section  in  the  Georgia  code, 
which  may  have  influenced  the  decision.  This  section  of  the 
code  is  as  follows :  "  In  every  tort  there  may  be  aggravating 
circumstances,  either  in  the  act  or  the  intention,  and  in  that 


to  us  entirely  apparent  from  the  con- 
duet  of  the  conductor,  and  from  the 
whole  case,  that,  while  he  was  not 
legally  justified  in  refusing  to  allow 
the  plaintiff  to  ride  on  this  ticket,  he 
was  not  actuated  by  malice,  however 
mistaken  he  may  have  been  as  to  the 
legal  rights  of  the  plaintiff  and  as  to 
his  own  duty  in  the  premises.  The 
malice  which  will  justify  the  award- 
ing of  exemplary  damages  —  dam- 
ages in  excess  of  what  may  suffi- 
ciently compensate  for  the  injury 
done,  and  which  are  awarded  for  the 
purposes  of  punishment  and  exam- 
ple—  is  not  the  mere  doing  of  an 
imlawful  and  injurious  act.  The 
wrong  must  be  malevolently  done, 
or  in  wanton  indifference  to  the 
rights  invaded.  Seeman  v.  Feeney, 
19  Minn  79.  And  see  Du  Laurans 
V.  Eaih-oad  Co.,  15  Minn.  49;  Carli 
V.  Transfer  Co.,  33  Minn.  101;  5 
Amer.  &  Eng.  Eno.  Law,  p.  31,  notes. 
Of  course,  such  malice  may  often  be 
inferred  from  the  nature  of  the 
wrong,  but  we  think  that  such  an 
inference  as  to  the  conductor  in  this 
case  is  rebutted  by  his  course  of  con- 
duct, and  by  the  circumstances  to 
which  we  have  only  briefly  referred. 
The  defendant  is  entitled  to  a  new 
trial,  by  reason  of  the  error  involved 
in  the  above  instruction.'' 

Compare  this  case  with  the  one 
following. 

1  Thus  in  Georgia  E.  Ca  v.  Homer, 


73  Ga.  351,  the  court  say:  "We  see 
no  error  in  the  charge  that  exem- 
plary damages  might  be  recovered 
with  or  without  actual  force  in  a 
case  like  this.  The  conductor  took 
the  passenger  by  the  arm  and  led 
him  to  the  platform,  and  he  got  off. 
AU  was  done  kindly,  but  by  the 
commanding  authority  of  the  con- 
ductor. The  passenger  lost  nothing 
by  not  resenting  and  requiring  force 
to  eject  him.  On  the  contrary,  he 
was  right  to  yield  to  authority,  and 
throw  himself  for  remuneration 
upon  the  law.  0f  course,  rude  and 
violent  conduct  would  be  a  circum- 
stance to  demand  increase  of  damage 
against  the  company,  but  more  than 
actual  damage  is  recoverable  for  the 
act  of  putting  off,  by  the  mere  moral 
force  of  authority,  a  passenger  who 
had  a  ticket  and  was  entitled  to  ride 
to  Lithonia,  before  he  got  thera 
The  inconvenience,  the  insult  in  the 
presence  of  fellow  passengei-s  and  the 
wounded  feelings  of  the  passenger 
may  be-  considered  and  weighed. 
Code,  §  3066.  The  act,  without  con- 
sidering the  intention,  may  be  ag- 
gravating; and  certainly  it  is  very 
aggravating,  where  one  has  bought  a 
right  to  be  transported  to  Lithonia, 
for  him  to  be  ejected  on  a  field  where 
there  was  no  depot,  or  cross-road 
even,  before  he  reached  his  destina- 
tion.   Code,  §  8066,  supra." 
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event  the  jury  may  give  additional  damages,  either  to  deter  the 
wrong-doer  from  repeating  the  trespass,  or  as  compensation 
for  the  wounded  feelings  of  the  plaintiflf." 

§  816.  Same  subject  —  Evidence  of  authority  or  ratification. 
Whether  authority  was  given  to  the  employee  or  servant  for 
his  misconduct  or  negligent  act,  or  whether  there  has  heen  a 
subsequent  ratification  by  the  carrier,  must  depend  upon  the 
conclusions  which  may  be  justly  drawn  from  the  circumstances. 
It  can  rarely,  if  ever,  happen,  of  course,  that  the  passenger 
will  have  it  in  his  power  to  prove  either  an  express  authority 
or  a  direct  ratification.  Where  such  authority  or  ratification 
is  claimed,  the  question  must  be  submitted  as  one  of  fact,  to 
be  determined  generally  by  the  conduct  of  the  principal,  either 
prior  or  subsequent.  It  has  been  held  that  retaining  the  guilty 
agent  in  the  einployment  of  a  railway  company  after  notice 
of  his  improper  conduct  is  a  circumstance  which  wiU  justify 
the  submission  of  the  question  of  a  ratification  of  such  con- 
duct by  the  company  to  a  jury,  and  that  the  jury  would  be 
well  warranted  in  finding  from  this  fact  that  there  had  been 
ia,  ratification ;  and  especially,  it  was  said,  would  this  be  so,  if 
the  company  had  not  only  retained  the  servant  in  its  employ- 
ment, but  had  promoted  him  to  a  position  of  more  responsi- 
bility.^   And  in  several  cases  the  fact  that  the  carrier  had 

iCraker  v.  The  Railway,  36  Wis.  were  the  action  against  the  conductor 

657 ;  Bass  v.  The  Railway,  39  id.  686 ;  instead  of  the  company.    But,  if  the 

s.  C.  43  id.  654.  conductor  so  treated  the  plaintiff  as 

In  a  later  case  in  the  same  court  to  be  liable  to  punitory  damages, 
(Patry  v.  Railway  Co.,  —  Wis.  — ,  were  the  action  against  him,  stiU, 
46  N.  W.  Rep.),  Lyon,  J.,  said :  "  There  under  the  rule  which  prevails  in  this 
is  no  testimony  in  the  case  tending  state,  established  in  Crater  d.  Railway 
to  show  that  the  conductor  acted  in  Co.,  36  Wis.  657 ;  Bass  v.  Same,  43 
a  reckless,  wanton  or  insulting  man-  Wis.  654,  and  other  cases,  the  def  end- 
ner,  or  that  he  was  influenced  by  ant  company  is  not  so  liable,  for  the 
malice  or  any  other  improper  motive,  reason  that  there  is  no  testimony 
On  the  contrary,  it  conclusively  ap-  tending  to  show  any  ratification  by 
pears  that  he  acted  throughout  in  a  it  of  the  acts  of  the  conductor, 
considerate  and  gentlemanly  man-  Under  the  above  cases,  had  the  com- 
ner,  and  in  the  belief  that  he  was  pany  retained  the  conductor  in  its 
only  discharging  his  imperative  duty  employ,  after  having  been  fully  in- 
to his  employer.  Such  being  the  formed  of  his  conduct,  as  the  plaintiff 
facts,  as  a  matter  of  course,  this  is  no  claims,  and  the  jury  found  it  to  have 
case  for  the  infliction  of  punitory  been,  that  would  have  been  a  ratifi- 
damages,   and  would  not  be,  even'  cation  of  his  conduct  which  would 
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continued  the  servant  in  its  employment  has  been  treated  as 
one,  if  not  proving  a  ratification  of  his  misconduct,  at  least 
affording  good  ground  for  the  enhancement  of  the  amount  of 
damages.! 

But  it  is  said  that  the  act  of  a  servant,  for  which  the  mas- 
ter was  not  liable  when  committed,  does  not  become  the  act 
of  the  master  because  he  afterwards  refuses  to  discharge  the 
servant.^  And  in  the  same  court  it  has  been  said  that  the 
whole  doctrine  of  eiX  post  facto  cmimus  as  a  basis  for  exemplary 
damages  is  an  anomaly.' 

subject  the  company  to  liability  for    itself,  without  reference  to  the  man- 


pimitory  damages.  But  there  is  no 
testimony  in  the  case  tending  to 
show  the  existence  of  these  essential 


1  aeghom  V.  The  Railroad,  56  N.  Y. 
44;  Goddard  v.  The  Railroad,  57  Me. 
303;  New  Orleans,  etc.  R  R.  v.  Burke, 
53  Miss.  300 ;  Nashville,  etc.  R.  Co.  v. 
Stames,  9  Heisk.  53.  , 

,2  Gulf,  etc.  R  Co.  V.  Kirkbride,  79 
Tex  457. 

SDillingliam  v.  Russell,  73  Tex.  47. 
In  this  case  it  is  said : 

"If,  in  performing'any  duty  within 
the  line  of  his  employment,  the  serv- 
ant uses  unnecessary  force  in  doing 
an  act,  lawful  within  itself,  and 
thereby  oojnmits  a  trespass  or  crime, 
then  the  act  may  be  deemed  one  for 
which  the  master  is  civilly  respon- 
sible ;  but  if  the  act  be  in  itself  ille- 
gal, however  performed  or  by  whom- 
soever done,  then  the  master  ought 
not  to  be  held  liable  unless  he  advised 
or  in  some  way  participated  in  the 
unlawful  act 

"  The  court  below  charged  that  the 
act  of  the  servant,  with  all  of  the 
servant's  wilfulness  and  malice, 
would  be  imputed  to  appellants  if, 
with  knowledge  of  his  misconduct, 
they  kept  him  in  their  employment, 
and  so  without  reference  to  whether 
the  act  was  within  the  line  of  the 
conductor's  duties,  or  one  illegal  in 


ner  of  its  execution. 

"  If  there  were  no  other  ground  on 
which  appellants  could  be  held  liable 
for  actual  damages  resulting  from 
the  injui'ies  received  by  appellee,  from 
the  battery  made  upon  him  by  the  i 
conductor,  than  that  they  had  rati- 
fied his  act,  could  their  liability  be 
fixed  on  that  ground,  however  clear 
their  subsequent  approval  of  his  act 
might  be  made  to  appear? 

"'In  order  to  constitute  one  a 
wrong-doer  by  ratification  the  orig- 
inal act  must  have  been  done  in  his 
interest  or  been  intended  to  further 
some  purpose  of  his  own.'  Cooley  on 
Torts,  127 ;  Wilson  v.  Barker,  4  B.  & 
Ad.  271 ;  Wilson  u  Tumman,  6  Man. 
&  Gr.  241;  Broom's  Legal  Max. 
873;  Wood's  Master  and  Servant, 
598;  Bird  v.  Brown,  4  Exch.  798; 
Sutherland  v.  Sutherland,  69  lU.  481 ; 
Railway  Co.  v.  Broom,  6  Exch.  326 ; 
Moak's  Underbill  on  Torts,  38. 

"  In  the  case  before  us  there  can  be 
no  pretense  that  the  act  of  the  serv- 
ant was  done  in  the  interest  of  appel- 
lants, imder  any  pretense  of  authority 
from  them,  or  to  further  any  interest 
of  themselves  or  the  corporatioii 
whose  business  and  property  they 
were  controlling,  and  there  was  no 
ground  ,on  which  to  base  ratification, 
which  is  but  an  agreement,  express 
or  implied,  by  one  to  be  boimd  by  the 
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§  817.  Same  subject —  Cwrrier  only  Halle  where  servant  would 
have  heen. —  The  carrier  cannot  ordinarily  be  held  liable  to  ex- 
emplary damages  unless  the  servant  himself  would  be  so  liable 
under  the  circumstances,  if  the  action  had  been  brought  against 


act  of  another  performed  for  him. 
If  appellants  could  not  be  held  to 
have  ratified  their  servant's  unau- 
thorized, wilful,  malicious  act,  not 
done  in  their  interest  or  for  their  ben- 
efit in  fact  or  pretense,  it  is  not  per- 
ceived on  what  ground  they  can  be 
held  to  be  effected  by  the  animus 
with  which  the  servant  committed 
the  act,  apd  unless  they  could  be  so 
effected  there  is  no  legal  ground  for 
awarding  against  them  exemplary 
damages. 

"If  the  servant's  act  be  one  not 
authorized  by  the  master,  or  one  not 
done  in  the  exercise  of  a  power  fairly 
arising  from  the  character  of  his  em- 
ployment, but  be  an  act  done  for  the 
use  or  benefit  of  the  master,  then  the 
master  may  doubtless  ratify  the  act 
of  the  servant  through  which  a  tort 
was  committed;  and  it  may  be  that 
in  such  case  the  ratification  of  the 
master  would  fix  upon  him  the  bad 
motive  which  prompted  the  servant's 
act,  and  thus  impose  on  the  master  a 
liability  even  for  exemplary  dam- 
ages. It  has  been  so  held  by  the 
courts  that  hold  the  master  not  liable 
for  exemplary  damages  in  all  cases 
in  which  the  servant  is.  Bass  v. 
Railway  Co.,  42  Wis.  654  Such  may 
be  the  effect  of  the  decisions  in  this 
state  to  which  we  have  referred, 
though  there  are  contrary  holdings. 
Sutherland  v.  Sutherland,  69  lU.  481. 
Such  a  question,  however,  is  not  be- 
fore us. 

"Relying  as  appellee  does  on  the 
injury  inflicted  upon  him  by  the  con- 
ductor after  he  took  a  seat  in  the  car, 
we  are  of  the  opinion,  under  the  evi- 
dence, that  he  shows  no  case  enti- 


tling him  to  exemplai'y  damages 
under  the  decisions  heretofore  made 
in  this  state  to  which  we  have  re- 
ferred, and  that  a  case  is  not  shown 
in  which  the  jury  should  have  been 
charged  that  they  might  find  appel- 
lants had  ratified  the  act  of  the  con- 
ductor. 

"  If,  however,  the  case  were  differ- 
ent, and  it  appeared  that  the  con- 
ductor's act  was  done  in  the  course  of 
his  employment,  giving  to  this  any 
intendment  arising  from  his  position 
and  the  nature  of  his  duties,  even 
then  it  seems  to  us  that  it  cannot  be 
held  as  matter  of  law  that  the  mere 
retention  of  the  conductor  in  the 
same  position  after  knowledge  of  his 
misconduct  operates  a  ratification  of 
his  wilful  and  malicious  act,  and  thus 
fixes  his  evil  motive  on  his  employ- 
ers. 

"The  whole  doctrine  of  ex  post 
facto  animus  as  a  basis  for  exem- 
plary damages  seems  to  us  an  anom- 
aly. It  goes  further  than  to  punish 
for  evil  motive,  and  condemns  and 
punishes  for  evil  afterthought  im- 
puted, which  the  court  below  in- 
formed the  jury  existed  as  a  matter 
of  law,  if  the  conductor  was  retained 
in  the  service  after  knowledge  of  his 
misconduct 

"  There  are  cases  which  hold  that 
the  retention  in  service  under  such 
circumstances  amounts  to  ratification 
of  acts  that  may  be  ratified,  but  it 
seems  to  us  that  this  is  not  necessa- 
rily true,  and  that  when  ratification 
is  an  issue  this  should  be  left  to  the 
jury  or  com-t  trying  the  cause,  under 
all  the  evidence,  to  be  passed  upon  as 
any  other  fact  in  issue," 
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him  instead  of  the  carrier;'  but  this  cannot  be  true  as  an 
universal  rule,  for  there  may  be  cases  in  which  the  servant 
acts  in  entire  good  faith  and  without  malice  in  enforcing  a 
rule  imposed  by  his  principal,  but  the  enforcement  of  which 
may  be  such  a  wrong  that  the  passenger  would  be  entitled  to 
exemplary  damages  as  against  the  principal.  And  it  does  not 
follow  that  the  converse  of  this  principle  is  true,  and  that, 
therefore,  whenever  such  damages  may  be  recovered  from 
the  employee  in  an  action  against  him  for  wilful,  malicious  or 
oppressive  mistreatment  of  the  passenger,  the  principal  will 
be  liable  to  the  same  extent  without  having  made  itself  so  by 
having  authorized  or  ratified  the  act.^ 

§  818.  When  carrier  may  disprove  wrongful  intent. —  It  be- 
ing necessary,  in  order  to  justify  exemplary  damages^  that 
there  should  have  been  wilful  wrong,  recklessness  or  malice, 
the  carrier  may  show,  when  such  damages  are  claimed  upon 
the  ground  of  personal  mistreatment  of  the  passenger,  that  he 
or  his  employee  acted  under  the  honest  belief  of  the  existence 
of  facts,  which,  if  true,  would  have  justified  his  conduct 
towards  the  passenger,  and  that  consequently  it  was  not 
prompted  by  malice  or  a  wilful  disregard  of  the  rights  of  the 
passenger.  Thus,  where  the  passenger,  having  surrendered 
his  ticket  to  the  conductor  of  a  train,  who  had  retained  it 
without  giving  him  any  evidence  of  the  fact,  was  afterwards 
ejected  from  the  train  by  the  same  conductor,  because  he  was 
without  a  ticket  or  other  evidence  of  his  right  to  be  carried 
upon  it,  the  testimony  of  the  conductor  to  the  effect  that  he 
did  not  at  any  time  believe  that  he  had  previously  held  and 
surrendered  his  ticket  as  he  asseverated,  and  that  he  had  him- 
self conscientiously  acted  as  he  thought  his  duty  required  him 
to  do,  was  held  to  be  admissible,  in  view  of  the  probable  claim 
which  might  be  made  by  the  plaintiff  to  exemplary  damages, 
if  the  fact  should  appear  to  be  otherwise.'    But  if  there  be  no 

1  Hamilton!;.  The  Railroad,  53  N.Y.  road,  53  id.  25;  Greorgia  R  Co.  v. 
25 ;  Townsend  v.  The  Railroad,  56  id.  Homer,  73  Ga.  251.  In  the  last  case 
895.  the  court  said:   "On  the  point  of 

2  The  Great  Western  R  R  v.  Miller,  good  faith  in  the  conductor,  we  think 
19  Mich.  805 ;  Detroit  Daily  Post  v.  that,  whilst  it  does  not  in  law  defeat 
McAithur,  16  id.  447.  the  right  to  recover  damages,  yet  it 

'Yates  V.  The  Railroad,  67  N.  Y.  may  be  considered  in  making  up  the 
100.   See,  also,  Hamilton  v.  The  Rail-    amount  thereof.    Just  as  the  com- 
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pretense  for  claiming  such  damages,  or  if  the  right  to  them  be 
disclaimed  by  the  plaintiff,  such  evidence  would  be  of  course 
inadmissible,  as  the  intent  or  motive  with  which  the  wrong- 
fulact  was  done  could  not  influence  the  amount  of  the  verdict, 
when  only  compensatory  damages  could  be  recovered.^ 

pany  would  be  responsible  for  his  in-    his  good  intention,  and  the  damages 
tention  to  do  wrong,  which  is  bad    should  not  be  so  high  where  its  agent 
faith,  and  the  damages  be  therefore    acted  bona  fide." 
increased,  under  section  3065  of  our        i  Yates  v.  The  BaUroad,  supra. 
code,  so  it  ought  to  receive  credit  for 
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Keferences  are  to  sections. 

ABANDONMENT  — 

of  goods  for  unreasonable  delay  in  transportation,  not  permitted,  328, 
forfeits  right  to  freight,  444. 
ACCEPTANCE  (see  Delivery  ;  Common  Caekibr). — 

duty  of  carrier  to  accept  goods  tendered  for  carriage,  111. 
what  will  justify  refusal,  113-rll5. 
what  goods  not  bound  to  accept,  113. 

not  obliged  to  accept  from  one  not  authorized  to  deliver  -for  car- 
riage, 115a. 
actual  acceptance  may  waive  reasons  for  refusal,  117. 
remedy  for  wrongful  refusal,  1156. 
measure  of  damages  for  failure  to  accept  and  carry,  768c. 
ACCIDENT  (see  Common  Caerier;  Passenger  Carrier;  Negligence) — 
passenger  carrier  not  liable  in  case  of  mere,  504. 
no  liability  to  passenger  for  pure  accident,  799. 

ACCOMMODATIONS— 

duty  of  carrier  to  furnish,  609. 
ACT  OF  GOD  — 

carrier  not  liable  for  losses  caused  by,  170a. 
what  is  meant  by,  174 

conflicting  views  respecting,  175-178. 
must  have  been  proximate  cause  of  loss,  179. 
human  agency  must  not  have  intervened,  180,  ISQb. 
prudence  or  mistakeh  judgment  no  excuse,  181. 
lire ;  loss  by,  is  act  of  God,  where,  183-184. 
explosion,  loss  by,  184 
collision,  loss  by,  184. 
inundation,  loss  by,  185. 
earthquake,  loss  by,  185a. 
landshde,  loss  by,  185b. 
snowstorm,  loss  by,  185a 
'  wind,  loss  by,  185d. 
wUl  not  excuse  if  goods  exposed  through  carrier's  negligence,  186-188. 

or  if  his  vessel  be  unseaworthy,  189. 

or  if  he  deviates  from  his  course,  190-193. 

or  if  he  unreasonably  delays,  193-300. 

or  if  he  wrongfully  refuses  to  dehver  goods,  3026. 
degree  of  diligence  required  when  disaster  overtakes,  201,  203. 
burden  of  proof  as  to  loss  by  act  of  God,  185c. 

as  to  conti'ibutory  negligence  of  carrier,  203a. 
does  not  terminate  contract  to  carry,  444a. 
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Beferences  are  to  sections. 

ACTIONS  — 

L  Against  common  caeeiek  — 

1.  Who  may  sue  for  loss  or  damage  to  goods — 
presumption  that  consignee  is  owner  and  has  right  to  sue,  720. 
consignee  has  no  right  to  sue  unless  he  has  interest  in  goods,  730. 
one  having  special  property  in  goods  may  sue,  731. 

owner  may  sue,  733. 

recovery  by  general  or  special  owner,  bar  to  action  by  the  other, 
733. 

satisfaction  as  to  one,  satisfaction  as  to  both,  733. 

person  making  the  contract  with  carrier  may  sue,  733-728. 

not  necessary  that  contract  should  be  in  writing  to  enable  con- 
signor to  sue,  739. 

whenever  carrier  accepts  goods  of  consignor  the  latter  may  sue  for 
loss  or  damage  thereto,  730.        | 

consignor,  when  not  owner,  must  sue  in  assumpsit,  730. 

rule  that  only  owner  can  sue,  781. 

mere  agent  without  interest  cannot  sue  in  tort,  732, 

when  consignor  in  shipment  of  goods  has  obeyed  the  instructions 
of  consignee,  latter  may  sue,  733. 

but  when  consignor  ships  without  instructions,  or  send  goods 
merely  to  be  approved,  consignee  not  proper  party  to  sue,  734 

or  when  consignor  has  agreed  to  deliver  to  consignee  at  place 
of  consignment,  734. 

goods  delivered  to  carrier  by  direction  of  consignee,  he  presump- 
tively owner,  734. 

question  whether  title  has  passed,  one  of  intent,  734. 

this  may  always  be  shown,  734. 

goods  shipped  conditionally,  title  in  consignor  till  condition  com- 
plied with,  734. 

when  sale  void  for  fraud  or  non-compliance  with  statute,  title  re- 
mains in  consignor,  notwithstanding  delivery  to  carrier,  735. 

when  risk  of  transportation  in  coiisignor,  he  considei'ed  owner, 
736. 

this  presumption  may  be  rebutted,  736. 

consignee  without,  and  incurring  no  risk  in  transportation,  cannot 
sue,  736. 

2.  Form  of  the  action  — 

of  less  importance  than  formerly,  737. 

until  recently  brought  ex  delicto,  738. 

both  assumpsit  and  case  now  resorted  to,  739. 

when  action  in  tort  preferable,  740. 

in  actions  ex  delicto  against  several  defendants  recovery  may  be 

had  against  part  of  those  sued,  740,  741. 
carrier  in  partnership  sued  simply  in  tort  cannot  plead  non-joinder 

in  abatement  or  in  bar,  741. 
plaiutifl  may  elect  to  sue  one  or  all  in  tort,  741. 
advantages  of  declaring  in  tort,  743. 
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advantages  of  declaring  in  assumpsit,  743. 

distinctive  character  of  declaration,  744,  745. 

distinction  now  generally  unimportant,  746. 

when  action  should  be  upon  contract,  747. 

when  in  tort,  748,  749. 

on  contract,  must  be  set  out  correctly,  751-753. 

need  not  be  in  hoBc  verba,  751. 

contract,  absolute,  cannot  be  set  out  in  the  alternative,  753. 

if  in  alternative,  cannot  be  set  out  as  absolute,  753. 

whole  contract  must  be  stated,  754. 

reasons  for  requiring  particularity  in  statement  of  contract,  755. 

mere  collateral  stipulations  need  not  be  set  out,  756. 

unnecessary  to  aver  consideration  in  declaration  for  loss  of  goods, 
757. 

in  action  for  refusing  to  accept  goods  only  necessary  to  aver  readi- 
ness to  pay  freight,  757. 

3.  Carrier's  defense  to  action  — 

general  issue  usually  sufficient  at  common  law,  758. 
forms  of  pleading  now  generally  regulated  by  statute,  758. 

4.  What  plaintiff  must  prove  — 

in  action  for  loss  of  goods,  must  show  delivery  to  carrier,  759. 

an  undertaking  to  transport,  express  or  implied,  759. 

and  failure  to  perform  contract,  760. 

must  not  leave  it  doubtful  in  whose  possession  goods  were  at  time 
of  default,  760. 

connecting  carrier  having  delivered  to  consignee,  liable  for  defi- 
ciency or  damages,  when,  761. 

goods  presumed  to  have  bfeen  received  by  connecting  carrier  in 
same  condition  as  delivered  to  first  carrier,  761. 

bill  of  lading  given  by  first  carrier,  competent  evidence  against 
connecting  carrier,  761. 

express  contract  must  be  proven  as  laid,  whether  action  ex  delicto 
or  ex  contractu,  763. 

contract  to  carry,  implied  from  proof  of  deUvery,  with  directions 
as  to  carriage,  768. 

no  contract  implied  from  delivery  to  mere  private  carrier,  763. 

burden  of  proof  on  plaintiff  to  show  loss,  764. 

non-delivery  to  consignee  prima /acie  evidence  of,  764 

5.  What  carrier  may  show — 

that  loss  was  occasioned  by  some  cause  for  which  by  law  or  con- 
tract he  was  responsible,  765. 
burden  of  proof  as  to  negligence  in  such  cases,  766-768. 
H  Against  passengee  caeeibrs  — 
1.  Common-law  action  — 
at  common  law,  right  to  sue  confined  to  passenger,  777. 
and  died  with  him,  777. 
unless  party  injured  servant  of  another,  777. 
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ACTIONS,  Against  passengbb  careibes,  Common-law  action — con. 
•when  master  might  sue  for  services,  777. 
parent  could  sue  for  injury  to  minor  child,  778. 
but  evidence  of  deprivation  of  service  necessary,  778. 
greater  latitude  allowed  in  recovery  by  parent  in  America,  779. 
husband's  right  to  recovery  for  injury  to  wife  at  common  law,  780. 
not  extinguished  by  her  death,  780. 
nor  by  death  of  child  or  servant,  780. 
wife,  chUd  or  servant  no  right  of  action  for  injury  to  husband, 

parent  or  master  at  common  law,  781. 
effect  of  child's  contributory  negligence  on  parent's  action,  781a. 
effect  of  parent's  negligence  on  his  own  action,  781&. 
effect  of  husband's  or  wife's  negligence  on  the  other's  action,  781c. 

2.  Statutory  actions  — 

common  law  changed  by  Lord  Campbell's  act,  782. 

under  it,  wife,  husband,  parent  or  child  may  sue  in  name  of  execu- 
tor of  person  injured,  782. 

similar  acts  passed  in  most  if  not  all  of  American  states,  783. 

who  may  sue  under  these  statutes,  783a, 

damages  in  such  cases  matter  for  jury,  784 

some  pecuniary  loss  must  be  shown,  785. 

not  necessaiy  that  party  suing  should  have  been  dependent  on 
person  injured  for  support,  786. 

action  may  be  brought  by  any  one  vcho  would  be  distributee  of 
decedent,  787. 

only  next  of  kin  can  recover,  788. 

father,  serving  as  administrator,  cannot  recover  for  his  mental 
anguish  and  loss  of  son's  society,  788. 

widow  suing  for  herself  and  minor  child,  loss  of  support  control- 
ling consideration,  788. 

measure  of  damages  in  such  cases,  788. 

extraterritorial  effect  of  these  statutes,  789a. 

English  statute  does  not  give  new  right  of  action,  789. 

but  new  principle  for  assessment  of  damages,  789. 

American  statutes  generally  give  no  new  right  of  action,  789, 

rule  under  Iowa  statute,  789. 

rule  in  Connecticut,  789. 

rule  in  Kentucky,  789, 

rule  in  Tennessee,  789, 

rule  in  New  York,  789. 

3.  Of  actions  in  generai  — 
rule  in  Illinois,  789. 
rule  in  Missouri,  789. 
rule  in  Massachusetts,  789, 
rule  in  Maine,  789. 

effect  of  deceased's  negUgence  or  settlement,  7896, 
effect  of  beneficiary's  negligence,  789c. 
action  may  be  in  assumpsit  or  tort,  790. 
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References  are  to  sections. 

ACTIONS,  Against  passenger  caeribrs,  Of  actions  in  general— con. 
when  exemplary  damages  claimed,  must  be  in  tort,  791. 
recovery  by  personal  representative,  793. 
proof  must  follow  allegations,  793. 
how  form  of  action  determined,  794,  795. 
special  damages  must  be  pleaded,  796,  797. 
proof  of  carrier's  negligence,  798. 
m.  Miscellaneous  cases — 

When  carriers  may  sue  for  freight — 
when  goods  delivered,  469. 

carrier's  right  to  recover  for  injury  to  goods  while  in  his  posses- 
sion, 425. 
right  to  recover  goods,  435. 

see  Common  Oaebier, 
common-law  action,  how  affected  by  statutory  remedy,  7566. 

ADOPTED  CHILD  — 

parent  may  recover  for  injury  to,  779,  n. 

ADVERSE  TITLE  — 

carrier  cannot  set  up  of  his  own  motion,  405. 

duty  when  it  is  set  up,  404. 

what  claim  on  him  sufficient,  406. 

remedy  for  his  protection,  407. 

entitled  to  reasonable  time  to  investigate,  408. 

AGENT  (see  Station  Agent  ;  Servant)  — 

delivery  to  agent  of  carrier,  when  sufficient,  83,  84 

delivery  by  agent  of  shipper  to  carrier,  84a. 

when  Uable  for  freight,  450  et  seq. 

of  carrier,  implied  power  to  make  contract  for  through  carriage,  153a. 

when  may  sue  on  contract,  738. 

AGGRAVATED  INJURY— 

passenger  cannot  recover  .damages  for  injury  which  he  himself  aggra- 
vated, 809c. 

AGISTERS  — 

not  common  carriers,  Sla 
ALBUMS  — 

when  baggage,  685,  n. 
ALIGHT  — 

time  to,  must  be  given  passenger,  613. 

carrier  liable  for  starting  before  passenger  has  had  opportunity  to,  613. 

reasonable  time  will  be  sufficient,  613. 

passengers  must  not  be  invited  to  alight  at  improper  place,  615. 

effect  of  calling  name  of  station  as  invitation,  616. 

passenger  must  be  let  off  at  platform,  617. 

carrier  liable  when  negligently  carried  past,  617. 

duty  to  help  passengers  to  alight,  617o. 
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Beferenoos  are  to  sections. 

"ALL  RAIL"— 

departure  from  contract  to  carry  by,  defeats  exemption  from  liability, 

2806. 
carrier  liable  for  loss,  315. 

AMBIGUITY  — 

in  bill  of  lading,  explainable  by  parol  evidence,  126. 

AMOUNT  — 

of  damage  in  case  of  loss  may  be  limited  by  contracli  349. 

ANIMALS  (see  Live  Animals)  — 

burden  of  proof  in  case  of  injury  to,  768a. 

ASSAULT  — 

by  carrier's  servants  upon  passenger,  595-601. 
when  carrier  liable  for,  595-601. 
exemplary  damages  recoverable  when,  598. 
carrier  mustjrotect  passenger  from,  548-553. 
liability  for,  by  servants,  596  et  seq. 

ASSIGNMENT  — 

of  bills  of  lading,  effect  of,  139  et  seq. 

ASSISTANTS  — 

of  passengers,  rights  of,  553a. 
ASSOCIATION  — 

between  carriers,  when  deemed  partnership,  158-170. 

liability  of  each  carrier  in  case  of,  158-170. 

ASSUMPSIT  — 

when  lies  for  injury  to  passengers,  791-794 

action  of,  when  appropriate,  743  et  seq. 

pleadings  in,  751  et  seq. 
ATTACHMENT  — 

seizure  of  goods  upon,  see  Legal  Process. 

effect  of  stoppage  in  transitu,  see  Stoppage  in  TRANSmj. 
BAD  CHAEACTER  — 

passenger  of,  may  be  refused,  540  et  seq. 

when  may  be  ejected  on  account  of,  545. 
BAGGAGE  (see  Common  Caehieb)  — 

liability  of  connecting  carrier  for,  163. 

contract  to  carry  passenger  implies  contract  to  carry  reasonable  and 
ordinary  baggage,  678. 

in  respect  to  baggage,  carrier  liable  as  common  carrier,  678. 

what  is  baggage,  679-684 

what  is  not,  685-687. 

what  constitutes  baggage,  question  of  law,  688. 

when  uncertainty  or  dispute  as  to  fact,  question  for  jury,  688. 

carrier  not  liable  for  baggage,  as  common  carrier,  unless  absolute  pos- 
session and  control  be  given  him,  689,  693,  693. 
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BAGGAGE  — con. 

this  rule  does  not  apply  when  passenger  retains  partial  control  for  pur- 
poses of  journey,  690,  691. 

but  carrier  not  liable  where  baggage  lost  through  negligence  of  pas- 
senger, 693. 

where  passenger  not  negligent,  great  latitude  allowed  him  in  use  of 
baggage  during  journey,  without  affecting  liability  of  carrier,  694 

not  liable  for  overcoat  of  passenger  carelessly  exposed  by  him,  695. 
or  for  money  stolen  from  state-room,  696. 

or  for  watch  worn  by  passenger,  696. 

or  for  money  stolen  from  passenger  while  asleep  in  his  berth,  697. 

or  for  trunk  of  steerage  passenger  tied  to  his  berth,  697. 

passenger  may  take  ordinary  clothing  into  state-room  without  releasing 
carrier  from  liability,  698. 

carriers  not  liable  if  such  baggage  be  negligently  exposed  by  passenger, 
699. 

property  not  baggage  unless  owner  a  passenger,  701. 

carrier  accepting  with  knowledge  that  owner  will  not  be  passenger  lia- 
ble as  for  freight,  701. 

how  far  carrier  accepting  property  or  baggage  liable  when  owner  does 
not  become  passenger,  702,  703. 

how  when  owner's  agent  accompanies  baggage,  703a. 

not  necessary  that  owner  should  accompany  baggage,  704, 

baggage  received  subsequently  to  transportation  of  owner  carried  as 
freight,  705. 

passengers  may  lie  over  upon  route  and  permit  baggage  to  proceed, 
706. 

duty  and  UabUity  of  carrier  in  such  case,  706. 

passenger  allowed  reasonable  time  after  arrival  to  remove  baggage,  707, 
708. 

less  than  reasonable  time  for  removal  of  freight,  708,  709. 

whether  removal  must  be  on  day  of  arrival,  707,  709,  710,  711. 

carrier  not  released  from  liability  by  failure  of  passenger  to  caU  for  bag- 
gage, 713. 

in  such  case  becomes  liable  as  warehouseman,  713. 

such  obligation  implied  from  contract  to  carry,  713. 

when  contract  to  carry,  liable  for  loss  of  baggage  in  hands  of  subsidiary 
carrier  holding  as  warehouseman,  713. 

when  delay  in  delivery  caused  by  fault  of  carrier  he  cannot  claim  dim- 
inution of  liability,  714. 

place  of  delivery  of,  714a. 

through  contract  as  to  passenger,  through  contract  as  to  baggage,  715. 

what  is  through  contract  {ante,  ch.  IV),  715. 

parties  may  contract  as  to  baggage  as  with  reference  to  ordinary  goods, 
715. 

carrier  gratuitous  bailee  of  baggage  of  passenger  not  paying  fare,  716. 
BAGGAGE  CAR  — 

riding  In,  when  constitutes  negligence,  654. 
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BAGGAGE  CHECKS  — 

prima  facie  evidence  only  that  carrier  has  received  baggage,  717. 

mere  tokens,  and  do  not  import  contract,  718. 

are  evidence  in  connection  with  ticket  to  determine  whether  contract 

to  carry  to  destination  or  not,  718. 
through  check  alone  will  not  render  carrier  responsible  for  loss  by  other 

carriers,  718. 
carrier  has  lien  on  bag^q.ge  for  price  of  carriage,  719. 
but  not  on  clothing  of  passenger  which  he  retains  for  his  personal  use, 

719. 
nor  right  to  detain  passenger  to  compel  payment  of  far^  719. 

BAGGAGE-MASTER  — 
authority  of,  688a. 

BAGGAGE  WAGON  — 

person  riding  on,  not  a  passenger,  554 

BAILMENT  — 
what  is,  1. 

different  kinds  of,  3. 

carriage  of  goods  either  mandate,  or  hiring,  3. 
gratuitous  bailee  liable  for  gross  negligence  only,  7. 
but  slight  diligence  required  where  bsulment  for  benefit  of  bailor 

alone,  8. 
great  diligence  required  where  bailment  for  benefit  of  bailee  aJone,  8. 
ordinary  diligence  required  where  bailment  beneficial  to  both  parties,  8. 
liability  of  bailee  for  negligen(je,  6. 
for  malfeasance  or  fraud,  14. 

BARGEMEN  — 

when  common  carriers,  58a. 

BARRATRY  — 

what  meant  by,  in  contract  Umiting  liability,  277a,  2776. 

"BEATS"- 

duty  of  carrier  to,  555. 

BEDDING  — 

when  constitutes  baggage,  683,  684,  n, 

BERTH  (see  Sleepino-cab). 

BILL  OF  LADING  — 
what  is,  120. 

written  contract  not  necessary  to  make  carriers  liable,  118. 
ship's  bill  of  lading  made  out  in  triplicate,  121. 
copy  delivered  to  shipper  best  evidence  of  contiaot,  121. 
bill  of  lading  both  receipt  and  contract  to  carry,  122. 
as  receipt,  only  prima  facie  evidence,  122. 

very  high  evidence  of  quantity  and  condition  of  goods,  but  not  estoppel, 
128. 
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BILL  OF  LADING  — con. 

portion  of  bill  of  lading  containing  contract  cannot  be  varied  by  parol, 

123, 136,  126a,  1265. 
whether  false  bill  of  lading  issued  by  proper  agent  of  carrier  good  in 

hands  of  iimocent  party,  124 
recital  in,  that  goods  are  in  good  order,  refers  to  external  appearance, 

135. 
carrier  may  show  that  goods  spoiled  from  natural  decay,  135. 
or  wasted  from  defects  in  vessels,  135. 
or  were  unskilfully  packed,  135. 

but  liable  if  loss  might  have  been  prevented  by  proper  care,  125. 
conclusiveness  of  bill  of  ladiflg  as  to  weight,  contents  or  value,  185a-l  25c. 
obligations  resulting  by  legal  implication  from  bill  of  lading  cannot  be 

varied  by  pai-ol,  136. 
implied  terms  not  varied  by  parol,  136a. 
terms  annexed  by  usage  not  varied  by  parol,  136b. 
legal  import  not  varied  by  parol,  127. 

contracts  of  master  within  scope  of  his  authority  bind  vessel,  126. 
when  goods  delivered  on  verbal  agreement,  biU  of  lading  subsequently 

delivered  no  estoppel,  138. 
damages  for  breach  of  verbal  agreement  not  waived  by  accepting  bill  of 

lading,  138a. 
unless  previous  course  of  dealing  establishes  right  of  carrier  to  deliver 

biU  of  sale  after  shipment,  128. 
Assignable  but  not  negotiable  — 
bills  of  lading  gMasi-negotiable  only,  129. 

when  pro'perly  indorsed  aiid  delivered  symbolic  delivery  of  goods,  139. 
when  indorsement  and  delivery  procured  by  fraud,  no  title  passes  even 

to  bona  fide  holder,  139. 
statutes  making  them  negotiable,  129a. 
Consignee  presumptively  owner  of  goods  — 
consignee  must  be  ti-eated  by  carrier  as  absolute  owner  unless  he  has 

notice  to  contrary,  130. 
paity  not  consignee  claiming  goods  must  produce  properly  indorsed  bill 

of  lading,  130. 
great  care  should  be  exercised  by  carriers  in  delivering  to  proper  party, 

130. 
no  excuse  for  delivery  to  wrong  party  except  fatdt  of  shipper,  130-133. 
delivery  must  be  only  in  accordance  with  bill  of  lading,  130. 
carrier  must  respect  transfers  of  bUl,  130a. 
must  ascertain  if  one  was  issued,  130&. 
bill  of  lading  with  draft  attached,  131. 
invoice  alone  not  evidence  of  title,  131a. 
effect  of  directions  to  notify  certain  person,  1316. 
possession  of  unindorsed  duplicate,  181ft 
duplicate  obtained  by  fraud,  131A 
goods  delivered  only  on  surrender  of  duplicate,  13:^ 
efEect  of  custom  on,  133a. 
64 
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Keferences  are  to  sections. 

BILL  OF  LADING  — con. 
W~hen  corisignment  may  be  changed  by  shipper  — 
when  delivery  to  carrier  is  not  delivery  to  consignee,  shipper  may,  after 

bill  of  lading  executed,  direct  delivery  to  another  consignee,  134 
but  not  where  first  bill  of  lading  has  been  forwarded  to  first  consignee, 

134. 
earner  cannot  give  second  receipt  till  first  and  aU  duplicates  returned' 

134. 
when  delivery  to  carrier  equivalent  to  delivery  to  consignee,  carrier 
holds  as  agent  of  latter,  and  destination  cannot  be  changed  without 
his  consent,  135. 
when  consignee  is  vendee  or  has  made  advances  on  goods,  title  rests  in 

him  on  deliveiy  to  carrier,  135,  136. 
delivery  to  different  persons  may  be  justified  by  previous  course  of  deal- 
ing, 137. 
who  may  sue  for  breach  of  contract,  138, 139. 
shipper  may  always,  138. 
assignee  of  bill  of  lading  may,  when,  138,  139. 
statutes  affecting,  139. 
By  what  law  validity  and  eff'eet  of  contract  determined  — 
where  contract  is  luade  and  partly  executed,  141-144a. 
controlled  by  intention  of  parties,  1'43. 
Surrender  of — 
carrier  cannot  require  surrender  of,  on  delivery  of  goods,  428a. 
BLIND  PASSENGERS— 
care  due  to,  669. 

when  chargeable  with  contributory  negligence,  669. 
"BLOWING"  — 

is  peril  of  sea,  289,  n. 
BOILER  — 

explosion  of,  not  act  of  God,  184 
BONA  PERITURA  (see  Perishable  Goods), 
"BREAKAGE"- 

loss  from,  may  be  excluded  by  contract,  288,  n. 
BRIDGE- 

liability  of  passenger  carrier  for,  512a. 

liability  of  railroad  company  for  a  public  bridge  crossed  by  iii  514 
BRIDGE  COMPANIES  — 

whether  common  earners  or  not,  81ft 
BUILDING  PLANS  — 

measure  of  damages  in  case  of  loss  of,  770b. 
BURDEN  OF  PROOF  (see  Action;  Passenger  Caeeiee;  Common  Cab- 
eier;  Evidenob),  764,  766,  767,  768,  799,  801,  803,  803). 
in  case  of  loss  on  connecting  Une,  761. 
that  carrier  was  not  negligent,  766,  767. 
in  case  of  inanimate  freight,  768a. 
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BURDEN  OF  PROOF  — con. 

as  to  negligence  of  passenger  carrier,  799  et  seq. 

as  to  passenger's  contributory  negligence,  802,  803. 

that  loss  was  caused  by  act  of  God,  185e. 

that  carrier's  negligence  did  not  contribute,  202a. 

that  loss  was  within  contract  of  exemption,  259a,  765-767. 

CALLING  STATIONS  — 

duty  of  carrier  as  to,  614. 

effect  of,  as  invitation  to  alight,  616. 
CANAL-BOAT  (see  Common  Caebibe),  76. 
CARE  AND  DILIGENCE  — 

to  be  used  concerning  goods  in  transportation,  321-324, 
see  Negligenoe. 

CARMEN,  ETC.— 

in  towns  and  cities,  59,  60,  61. 
see  Common  Caebier. 

CARRIER  — 

every  carrier  a  bailee,  1. 

distinction  between  private  and  common  Or  public,  4, 16. 

diligence  Tequired  of  carrier,  dependent  upon  circumstances,  6, 

not  usually  agent  of  owner  of  goods,  12. 

may  be  in  case  of  emergency,  13. 

acts  of,  not  relating  to  purposes  of  bailment,  ordinarily  void,  13. 

always  liable  for  losses  occasioned  by  malfeasance  or  fraud,  14. 

cannot  exonerate  himself  from  such  liability  by  contract,  14. 

see  Common  Caeeier  ;  Private  Caeeiee  ;  Caeeiee  without  Hieb. 
CARRIER  BY  WATER  — 

is  common  carrier,  65,  66.  , 

delivery  of  goods  to,  for  carriage,  when  complete,  95. 
see  Delivbet  to  Caerebe. 

exceptions  to  liability  of,  see  Act  of  God  ;  Public  Enemy. 

receipts  by,  see  Bill  op  Lading. 

limiting  liability  of,  see  Limitation  or  Liability  by  Contract. 

exceptions  to  liability  in  biUs  of  lading,  281  et  seq. 
see  Perils  of  the  Sea. 

delivery  by,  357,  366&. 

see  Deuveey  by  Caeeier. 

general  Uability  of,  see  Common  Carrier. 

duty  as  to  stowage,  see  Stowage. 

liability  of  vessel,  see  Seaworthiness. 

duty  to  defend  suit  if  goods  seized  on  legal  process,  see  Legal  Peocess. 

CARRIER  WITHOUT  HIRE  — 

liable  for  negligence  or  malfeasance  only,  5,  23. 

may  protect  himself  by  contract  from  all  losses  not  occasioned  by  mal- 
feasance or  fra,ud,  14. 
liable  for  gross  negligence,  17,  18,  19. 
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CARRIER  WITHOUT  HIRE  — con. 

what  constitutes  gross  negligence  determined  by  facta  in  each  case,  19. 

not  gratuitous  bailee  when  incidental  advantage  to  himself  inducement 
to  carnage,  81. 

nor  when  he  has  right  to  demand  compensation,  19. 

nor  where  sliipper  of  goods,  paying  freight,  travels  with  them,  21. 

nor  of  baggage  of  passenger  paying  fare,  21. 

unauthorized  dehvery  of  goods  to  third  person  by,  a  conversion,  36. 

loss  of  his  ovm  goods  simultaneously  with  those  of  another,  presump- 
tive evidence  of  diligence,  28,  30. 

but  not  conclusive,  29. 

presumed  to  have  done  his  duty,  31. 

failure  to  deUver  goods  by,  not  accounted  for,  loss  by  gross  negligence 
presumed,  31. 

when  necessary  to  show  appropriation  to  his  own  use,  or  demand  and 
refusal  to  deliver,  31. 

executory  promise  by,  to  carry  goods,  midum  pactum,  34 

goods  must  be  accepted  by,  to  impose  liability,  34 

acceptance  of  goods  suflScient  consideration  to  impose  liability,  18. 

not  liable  for  loss  by  robbery  unless  neghgent,  23. 

degree  of  negligence  which  creates  liability,  24-27. 

illustrations  of  the  liability,  24-27. 

question  of  negligence,  how  determined,  33. 

actions  against  gratuitous  carriers,  33. 

evidence  of  negligence,  33. 

requisites  of  declaration,  34 
CARS  — 

duty  of  passenger  earlier  as  to,  505  et  seq. 
examination  and  inspection  -of,  531,  533. 

furnishing  sufficient  for  freight,  — . 
for  passengers,  609. 

duty  of  earner  to  furnish,  292  et  seq. 
refrigerator  cars,  295a. 
opened  and  closed  cars,  8956. 
how  when  shipper  himself  selects  them,  295c. 

agent's  power  to  bind  carrier  by  contract  to  furnish  on  given  day,  8196. 

CARTERS  — 

when  common  carriers,  59. 
CASE  — 

action  of,  when  appropriite,  740  et  seq. 

pleading  in,  750  et  seq. 

when  proper  action  for  injury  to  passenger,  791-794 
see  Action;  Evidence;  Declaration. 

CATTLE  (see  Living  Animals). 

CATTLE-YARDS  — 

duty  of  carrier  to  supply,  295d 
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CAUSA  PROXIMA  NON  REMOTA  (see  Common  Caebier;  Damages), 
186-188, 193-199,  773,  809. 

CHAIR-CAR  — 

extra  rate  may  be  charged  for,  580e. 

CHANGING  CARS  — 

contrary  to  agreement,  defeats  contract  of  exemption,  2806./ 
carrier  liable  for  loss,  3166. 

CHARACTER  OF  GOODS  — 

right  of  carrier  to  know,  439,  440. 

conclusiveness  of  receipt  or  biU  of  lading  as  to,  135, 135c, ' 

CHECK  — 

for  baggage,  717,  718. 

see  Baggage;  Evidencb. 

CHILD  — 

duty  of  carrier  to,  trespassing,  555,  565. 

to  child  carried  as  passenger,  565. 
degree  of  care  necessary  by  carrier  in  carriage  of,  665,  667. 
when  contributory  negligence  imputable  to,  666a. 
when  negligence  of  parent  or  guardian  chargea,ble  to,  667. 

CIRCUS  TRAIN  — 

liability  in  transportation  of,  75a. 

CLOTH  — 

when  constitutes  baggage,  683,  nota 

CO.  D.  GOODS  — 
meaning  of,  389. 

duty  of  carrier  as  to  goods  sent  C.  O.  D.,  389  et  seq, 
must  conform  to  instructions,  390. 
duty  rests  on  conti-aot,  391. 
wrongful  delivery  may  be  ratified,  390. 
must  give  consignee  opportunity  to  pay,  398. 
and  to  inspect  the  goods,  893. 

may  recover  goods  obtained  without  payment^  393a. 
liability  for  return  of  money,  3936. 
COLLISION  — 

loss  by,  whether  act  of  God,  182,  184 
see  Act  of  God. 
COLLISION  OF  VESSELS  — 

not  within  exception  to  liability  as  act  of  ^God,  184 
when  within  exception  as  peril  of  the  sea,  289. 
COLLUSION  — 

person  colluding  with  conductor 'not  entitled  to  protection  as  a  passen- 
ger, 558. 
COLORED  PERSONS  — 

separation  of,  from  white  passengers,  543,  and  notes, 
discriminations  against,  543,  n. 
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L  Definitions  aud  illustrations  of  — 
common  carrier  defined,  47. 
essential  characteristics  of,  47a. 
holding  oneself  out  as  common  carrier ;  effect  of,  ,48. 
but  holding  out  not  always  necessary  to  constitute,  49. 
exception  to  general  rule  in  Pennsylvania,  49,  50. 
exception  to  general  rule  in  Tennessee,  51,  53. 
exception  confined  to  carriers  by  water,  52. 
rule  as  at  common  law  as  to  carriers  by  land,  53. 
elsewhere,  public  profession  necessary  to  constitute  common  car- 
rier, 53. 
casual  use  for  others  of  vessel  not  engaged  in  general  carrying 
business  does  not  render  owner  liable  as  common  carrier,  54,  73. 
compensation  for  carriage  in  some  form  necessary  to  constitute 

one  a  common  carrier,  57. 
action  must  lie  for  refusal  to  carry,  57o. 
gufiScient  if  carrier  derives  incidental  or  consequential  benefit  fi-om 

caiTiage,  57. 
must  carry  by  usual  means  and  route,  56&. 
mode  and  distance  of  transportation  immaterial,  58. 
all  who  engage  in  general  business  of  carrying,  common  car- 
riers, 58. 
ferry-men  are,  when,  58&. 
owners  of  drays,  coaches,  etc.,  carrying  within  tovsm  Umits  are, 

when,  59-61. 
stage-coach  proprietors  are,  when,  59. 
warehousemen,  wharfingers  and  forwarders  of  freight  are,  when, 

63,  63. 
ship-owners,  common  carriers,  when,  65. 
steamboat  owners,  common  carriers,  when,  66. 
railroad  companies,  always  common  carriers,  67. 
railroad  receivers  and  trustees  of  bond-holders  are,  67a. 
street-railroad  companies  are,  when,  676. 
express  companies  always  common  carriers,  68. 
express  companies  bound  to  personal  delivery  of  goods,  69. 
strictly  responsible  for  subsidiary  means  of  transportation,  70. 
carrier  whose  vehicle  is  employed  also  responsible  according  to 

contract  with  his  employee,  70. 
express  companies  cannot  escape  responsibility  by  assuming  name 

of  forwarders,  71. 
dispatch  companies,  fast  freight  Unes,  etc.,  similarly  responsible,  72. 
common  carrier  not  always  liable  for  everything  intrusted  to 

him,  73. 
stage-owners  not  usually  liable  as  common  carriers,  for  goods  in- 
trusted to  them,  73. 
owner  of  ship  hired  under  charter-party  not  liable  as  common  car- 
rier, 73. 
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carrier  of  passengers  and  goods  not  liable  for  money  intrusted  to 

agent  unless  usage  to  carry  money  established,  74. 
whether  railroad  company  furnishing  motive  power  and  road  only, 
liable  as  common  carrier  for  goods  in  car  hired  by  owner; 
qumre,  75. 
liability  when  shipper  furnishes  car,  75a. 

owner  of  canal  or  ferry-boat  may  show  that  he  is  mere  private  car- 
rier for  hire,  76. 
common  carrier  can  only  be  required  to  carry  such  kinds  of  goods 

as  he  holds  himself  out  to  carry,  77,  78,  111,  118. 
goods  must  be  delivered  into  carrier's  actual  possession,  79. 
owner  of  tow-boat  not  common  carrier,  79. 
passenger  carrier  not  common  carrier  as  to  persons,  80. 
is  as  to  baggage,  80. 

persons  in  mail  service  not  common  carriers,  81. 
telephone  and  telegraph  companies  not  common  carriers,  81a. 
log-driving  companies  not,  816. 
drovers  and  agisters  not,  81c. 
passenger  elevators  not,  81d. 
bridge,  canal  and  transfer  companies,  81a. 
pommon  carrier  cannot  by  qontract  transform  himself  into  private 

carrier  for  hire,  44, 119. 
in  America  cannot  by  contract  exonerate  himself  from  liability  for 

negUgence!,  44. 
cannot  divest  himself  of  his  character  as  common  carrier,  44,  119. 
carrying  goods  gratuitously  mere  mandatory,  and  liable  only  as 

such,  44. 
cannot  become  warehousemen  for  good  in  transit,  109, 110. 
liable  as  carrier  for  goods  stored  on  the  route,  109, 110. 
responsibility  as  carrier  ceases  whep  goods  have  reached  destina- 
tion and  reasonable  notice  given  to  consignee,  109,  110. 
IL  Caekier's  duty  to  accept  and  carry  goods  — 

not  bound  to  accept  every  kind  of  goods,  nor  any  kind,  under  all 

circumstances.  111,  113. 
may,  by  public  notice,  relieve  himself  from  obligation  to  carry 

pai-ticular  kinds  of  goods.  111,  113. 
may  refuse'  to  carry  goods  improperly  packed  or  otherwise  unfit 

for  carriage,  113. 
or  of  dangerous  character,  113. 
or  even  when  contents  unknown,  if  suspicious,  113. 
may  refuse  to  accept,  when  from  unexpected  causes  it  becomes  im- 
possible to  transport,  114 

or  when  he  does  not  carry  to  place  where  owner  wishes  to  send,  115. 
or  when  goods  would  be  exposed  to  unusual  danger,  115. 
may  demand  prepayment  of  freight,  116. 
may  refuse  to  carry  till  freight  paid,  116. 
acceptance  of  goods  for  carriage,  waiver  of  right  to  refuse,  117. 
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COMMON  CARRIER  — con. 
Ill  Connecting  carriers  (see  Connecting  Carriers)  — 

rule  in  MuBohamp's  case  as  to  liability,  beyond  his  own  route,  146, 

147. 
in  England,  carrier  accepting  goods  directed  to  destination  beyond 
his  own  route  responsible  for  carriage  to  that  place,  and  succeed- 
ing carriers  not,  146, 147. 
American  courts  divided  on  question  whether  first  carrier  liable 
for  loss  occurring  beyond  his  own  line  under  such  circumstances, 
148,  149. 
.  no  American  courts,  except  in  Georgia,  hold  first  carrier  exclusively 
liable,  150. 
duty  as  to  delivery  by  first  cai-rier  to  succeeding  carrier,  102-108. 
canier  can  claim  exemption  beyond  his  own  route  only  in  absence 

of  contract  so  to  carry,  151. 
always  liable  for  losses  beyond  his  own  route  when  contract  to 

carry  beyond  it,  151. 
such  undertaking  may  be  shown  by  express  contract  or  inferred 

from  circumstances,  152. 
such  contract  valid,  though  requiring  transportation  in  another 

state  or  county,  152. 
no  distinction  in  this  respect  between  corporation  and  other  carrier, 

153. 
exception  in  Connecticut,  153. 
when  contract  to  deliver  to  next  succeeding  carrier,  not  liable  as 

carrier  beyond  terminus  of  his  own  route,  154. 
-if  real  contract  be  to  carry,  form  of  receipt  immaterial,  155. 
the  words  "  to  forward  "  mean  to  carry,  imless  meaning  modified 
by  cii'cumstances,  155,  156. 
IV.  Partnership  and  association  between  carriers — 

individuals  and  corporations  may  become  partners  as  carriers,  158. 

in  such  case,  jointly  and  severally  responsible,  158^ 

whether  partnership  exists  or  not,  decided  on  principles  governing 

in  other  cases,  158. 
caiTiers  who  are  partnei-s  responsible  for  negligence  or  misconduct 

of  each  other's  agents,  158. 
partnership,  where  proprietors  of  stage  lines  employ  drivers  for 

different  sections  of  route,  dividing  profits  and  losses,  158, 159. 
not  so  when  each  bears  expenses  and  receives  profits  for  his  own 

section,  and  acts  as  agent  for  collecting  fare  for  others,  159. 
or  where  there  is  merely  division  of  gross  receipts,  159. 
partnership  not  necessary  to  joint  liability,  160. 
arrangements  for  carriage  between  connecting  lines  sometimes 

create  joint  liability,  sometimes  do  not,  160. 
proprietors  of  connecting  stage  lines  each  responsible  for  miscon- 
duct of  driver  jointly  employed,  161. 
when  goods  lost  on  whiirf-boat  of  association  of  carriers,  liability 
joint  and  several,  162. 
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liability  of  connecting  railways  for  lost  baggage,  163. 

liability  of  connecting  carriers  for  lost  freight,  164,  165. 

no  joint  liability  when  separate  ticket  sold  by  common  agent, 
though  all  the  tickets  equivalent  to  one  through  ticket,  166. 

employment  of  common  agent  for  collecting  fare  by  two  connect- 
ing carriers  wiU  not  create  joint  liability,  167. 

when  carrier  sells  ticket  to  passenger  to  go  beyond  his  own  line, 
hable  for  default  of  connecting  carrier,  168. 

contract  for  division  of  profits  in  certain  proportions  renders  car- 
riers hable  as  partners,  169. 

when  each  bears  expenses  of  his  own  route,  and  gross  receipts 
divided  according  to  distances  or  otherwise,  not  partners  inter  se 
as  to  others,  169. 

carriers  may  be  liable  to  third  persons  as  partners,  when  as  between 
themselves  no  partnership  exists,  169. 

railroad  companies  and  other  incorporated  associations  may  become 
partners,  at  least  as  to  third  persons,  170. 
V.  Exceptions  to  carrier's  liabilitt  by  i.aw — 
1.  Losses  arising  from  act  of  God  — 

carrier  not  hable  for,  171. 

may  become  so  by  contract,  171. 

language  must  be  clear  to  have  this  effect,  171, 173. 

inevitable  accident  in  no  way  attributable  to  fault  of  carrier  or 
human  agency,  175-178. 

must  be  proximate  cause  of  loss,  179,  180. 

carrier  responsible  for  loss  arising  from  mistake,  loss  of  presence 
of  mind,  or  want  of  skiU  or  judgment  in  avoiding  danger,  181. 

loss  by  fire,  unless  caused  by  lightning,  not  within  exception,  183. 

presumption  that  fire  arises  from  act  of  man,  183. 

same  rule  applies  to  vessel  or  other  vehicles  propelled  by  steam,  184 

collision  or  explosion  not  act  of  God,  184. 

sudden  inundation,  freshet  or  flood,  where  no  negligence  on  part 
of  carrier,  excuses,  185. 

when  loss  would  not  have  occurred  but  for  negligence  of  earner, 
he  will  be  liable  though  act  of  God  proximate  cause,  186-188. 

when  unseaworthiness  of  vessel  co-operates  with  act  of  God  in  pro- 
ducing loss,  carrier  liable,  189. 

if  he  deviate  from  usual  course,  responsible  for  any  loss  arising 
from  any  cause,  190-193. 

qutere,  whether  liable  for  loss  by  act  of  God,  which  would  not 
have  occurred  but  for  his  unreasonable  delay,  193-199. 

diligence  to  be  used  by  carrier  when  goods  overtaken  by  disaster, 
301,  303. 

in  such  case,  bound  to  exercise  reasonable  skill  and  diligence  in 
preservation  of  goods,  301,  303. 
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3.  Losses  arising  from  acts  of  public  enemy  — 

words  "public  enemy"  mean  enemy  of  country  to  which  carrier 
belongs,  303. 

losses  by  thieves,  robbers,  mobs  and  riots,  not  within  exception, 
304.  J 

losses  by  pii'ates  within  exception,  205. 

when  rebellion  assumes  magnitude  of  civU  war,  306. 

open  declaration  not  necessary  to  constitute  enemy  relation,  207. 

existence  of  actual  hostilities  sufficient,  207. 

to  avail  himself  of  this  defense  carrier  must  have  been  guilty  of 
no  negligence  bringing  about  capture,  308. 

goods  taken  by  public  enemy  during  deviation,  carrier  responsible, 
208. 

having  notice  of  proximity  of  enemy  and  making  no  effort  to  es- 
cape, liable,  208. 

having  choice  of  two  routes,  choosing  the  more  dangerous  one, 
Uable,  308. 

exposing  goods  to  capture  by  unreasonable  delay,  hable,  208. 

guoere,  when  goods  destroyed  by  act  of  God  or  pubUc  enemy,  after 
there  ha»been  negligence,  deviation  or  delay,  will  carrier  be  re- 
sponsible if  the  loss  would  have  occurred  without  fault  on  his 
part,  309. 

quoere,  can  it  ever  be  made  certain  that  same  loss  would  have  oc- 
curred had  there  been  no  deviation  or  delay,  210. 

3.  Losses  arising  from  acts  of  public  authority  — 
carrier  protected  in  such  case,  2106. 
destruction  or  injury  under  police  power,  310& 
loss  by  Confederate  authority,  310d 

seizure  under  legal  process,  210e. 

4.  Exertion  to  liability  for  actor  fraud  of  owner  of  goods  — 
where  owner  of  goods  fraudulently  misrepresents  their  character, 

carrier  not  liable  for  loss,  211,  313. 

failure  to  disclose  real  value  of  package,  where  outward  appear- 
ance likely  to  mislead,  amounts  to  fraud,  318,  314. 

and  this,  whether  so  intended  or  not,  313,  214. 

shipper  should  make  known  character  and  value  of  goods,  when, 
315. 

carrier  not  liable  for  losses  caused  by  intermeddling  of  owner,  or 
unskilful  packing,  or  inherent  defect,  316. 

5.  Exception  to  liability  for  loss  from  inherent  nature  of  goods  — 
carrier  not  liable  for  such  loss,  316a. 

6.  Exertion  in  case  of  live  animals  — 

difference  between  Uability  of  carrier  as  to  goods  and  animals, 

317,  218. 
not  an  insurer  of  live  stock  against  consequences  of  its  own  vitality, 

318. 
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must  provide  means  of  transportation,  and  exercise  degree  of  care 
which  nature  of  property  requires,  218. 

liable  for  all  losses  except  such  as  occur  through  act  of  God  or 
public  enemy,  or  proper  vice,  or  inherent  infirmity  of  the  animal 
or  goods,  319-332. 
7.  Other  exceptions  — 

contract  of  affreightment  dissolved  by  opening  of  hostilities  be- 
tween carrier's  country  and  that  to  which  goods  to  be  carried, 
233. 
VL  ExcEPnoNS  to  caeriee's  liability  by  contract  — 
1,  In  general  — 

stipulation  in  bills  of  lading  binding,  if  such  can  lawfully  be  agreed 
upon,  325. 

by  common  law  in  England  pubUc  notice  sufficient  without  ex- 
press contract,  337-339. 

changed  by  Carriers'  Act,  330-333. 

rmder  Carriers'  Act  public  notice  insufficient,  833. 

carrier  might  hmit  liability  by  contract  or  notice  to  customer, 
333. 

conditions  on  ticket  delivered  to  shipper  sufficient  whether  read  by 
him  or  not,  333. 

modified  in  1854  by  Railway  and  Canal  Traffic  Act,  333. 

under  latter  act,  railway  and  canal  companies  may  limit  liabiUty 
by  contract  signed  by  shipper  if  reasonable  and  just,  334 

under  either  act  may  stipulate  against  liabihty  for  loss  by  negli- 
gence but  not  by  felonious  act,  283,  334. 

in  America,  carrier  cannot  hmit  liability  by  public  notice  or  notice 
to  bailor,  335,  338. 

may  by  special  contract,  286-337e. 

when  shipper  accepts  biU  of  lading  or  receipt  containing  conditions, 
special  contract  imphed,  238,  339. 

shipper  accepting  bill  of  lading  or  receipt  conclusively  presumed 
to  have  consented  to  its  terms  in  absence  of  fraud,  240,  341. 

contract  need  not  be  irk  writing,  243. 

previous  parol  conti'aot  merged  in  bill  of  lading,  348. 

or  upon  new  consideration  waived  or  discharged  altogether,  243. 

not  necessary  that  bill  of  lading  or  receipt  should  be  signed  by 
both  parties,  343. 

signature  of  carrier  evidence  of  receipt  of  goods  and  contract  to 
carry,  343. 

acceptance  by  shipper  conclusive  that  he  assents  to  terms  and  con- 
ditions, 243. 

distinction  between  notices  limiting  common-law  liabiUty  and 
those  restricting  business  to  particular  routes,  classes  of  goods, 
etc.,  except  on  certain  conditions,  244. 

notices  of  the  latter  class  binding  on  shipper,  244. 
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2.  Terms  of  limitation  must  be  plain  and  easily  legible  — 

must  be  contained  in  receipt  or  written  or  printed  legibly  upon  its 

face,  245. 
any  attempt  at  imposition  vitiates,  if  overlooked,  245. 
if  printed  on  back  of  receipt,  no  evidence  in  favor  of  carrier,  245. 
or  if  covered  so  as  to  be  unintelligible,  245. 

3.  Beceipt  must  he  given  and  accepted  at  time  of  acceptance  of  goods'— 
otherwise  restricting  clauses  not  binding,  346. 

unless  agreement  or  course  of  dealing  to  contrary,  246. 
where  goods  shipped  under  verbal  agreement,  such  agreement  not 
merged  in  bUl  of  lading  subsequently  delivered  to  shipper,  247. 

4.  Extent  to  which  carrier  may  limit  his  liability  — 
almost  unlimited,  248. 

but  not  against  fraud  or  felony  of  himself  or  servants,  248. 

nor  in  America,  against  negligence  of  self  or  servants,  248. 

may  stipulate  against  flre,  2486. 

against  injury  to  animals,  248a. 

against  loss  by  mobs,  strikes,  etc.,  248c. 

or  from  thieves,  robbers,  etc.,  248d. 

may  Umit  amount  for  which  he  will  be  liable,  unless  owner  pay  in 

proportion  to  value,  249. 
duty  of  shipper  to  disclose,  252  et  seq. 
unless  relieved  by  contract,  liable  for  fuU  amount  of  losses  by 

negligence,  250. 
by  "  Carriers'  Act,"  liability  in  some  cases  limited  to  £10,  251. 
declaration  of  value  made  by  shipper  conclusive  against  him,  251. 
when  owner  bound  to  disclose  value  of  goods,  252-355. 
in  some  states,  contract  for  limited  liability  unavailing  when  goods 

lost  by  negligence,  357. 
doctrine  in  England,  258. 

5.  May  limit  time  voithin  which  claims  shall  be  made  for  loss  — 
such  stipulation  not  conventional  limitation  on  right  of  employer 

to  sue,  259. 

6.  Cannot  provide  by  contract  against  liability  for  negligerux  — 

in  America,  weight  of  authority  against  permitting  carrier  to  ex- 
onerate himself  from  consequences  of  negligence  by  contract, 
360  et  seq. 

otherwise  in  New  York,  264. 

and  in  England,  260. 

contract  in  any  event  to  have  such  effect  must  be  dear  and  unam- 
biguous, 361,  264,  270. 

7.  Power  of  agent  to  bind  owner  of  goods  by  agreement  to  limita- 

tion— 

owner  bound  by  acceptance  of  receipt  by  agent,  265. 

forwarding  agent  of  owner  bound  to  comply  with  carrier's  reason- 
able terms,  when  necessary  to  obtain  his  acceptance  of  goods,  266. 
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8.  Powers  of  agent  of  earner  to  bind  him  by  contract— 

carrier  bound  by  such  contracts  made  by  his  agent  as  public  have 
a  right  to  assume,  from  nature  of  employment,  agent  has  author- 
ity to  make,  267. 
in  England,  local  or  station  agent  may  bind  carrier  to  performance 

of  contract  beyond  scope  of  his  legal  duties,  268. 
public  has  right  to  assume  that  agent  of  carrier  has  authority  to 
bind  him  within  scope  of  his  business,  269. 
see  Station  Agent. 

9.  What  mil  be  consti-ued  as  a  contract  exempting  from  liability  far 


such  contract  must  be  so  explicit  as  to  leave  no  doubt  as  to  its 

meaning,  370. 
general  language  not  sufiScient,  270. 

10.  How  benefit  of  such  contract  can  be  claimed  by  connecting  car- 

riers— 
when  ifirst  carrier  bound  by  contract  or  law  to  caiTy  to  destinar 

tion,  succeeding  carriers  entitled  to  benefit  of  protectioii  afforded 

by  his  contract,  271-273. 
not  so  when  first  carrier  mere  forwarding  agent,  beyond  his  own 

route,  271-273. 

11.  Such  contract  construed  strictly  against  carrier  — 

when  conti'act  depends  on  notice  by  carrier,  or  terras  and  con- 
dition of  receipt  ambiguities  solved  against  carrier,  275- 
377a. 

when  particular  risks  specifically  excepted,  followed  by  more  com- 
prehensive terms,  former  control,  376,  277. 

consideration  necessary  to  support  such  contracts,  378. 

must  have  fair  construction,  379. 

carrier  liable  notwithstanding,  if  loss  be  occasioned  by  his  negli- 
gence or  misfeasance,  280,  380a. 

or  by  deviation  or  departure  from  contract,  3806. 
13.  Exceptions  to  liability  in  bills  of  lading  of  carriers  by  water  — 

antiquity  of  exception  against  perils  of  the  sea,  281. 

extended  to  river  and  other  water  navigation,  381. 

importance  of  this  exception,  282. 

not  synonymous  with  act  of  God  or  king's  enemies,  283. 

casualty  avoidable  by  reasonable  skill  and  dUigence,  not  within 
exception,  -283-285,  287. 

hidden  obstructions,  286. 

losses  by  fire  not  within  exception,  even  where  motive  power  fur- 
nished by  fire,  288. 

what  are  dangers  of  navigation,  389. 

what  are  not,  390. 

exception  not  applicable  if  carrier  neigligent,  S90a. 
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COMMON  CARRIER  — con. 
VII  Carrier's  duty  as  to  transportation  of  the  goods— 

1.  Didy  to  supply  himself  with  necessary  appliances  — 

first  duty  to  provide  himself  with  proper  appliances  for  transpor- 
tation, 293. 

must  be  reasonably  sufflcient  for  purposes  of  business  he  under- 
takes, 293. 

but  not  bound  to  provide  for  extraordinary  occasions,  or  an  un- 
usual influx  of  business,  392. 

unusual  press  of  business  may  justify  refusing  to  accept  goods,  293. 

accepting,  bound  to  carry  within  reasonable  time,  392. 

must  inform  shipper  of  necessary  delay,  293. 

■when  bound  to  carry  to  destination,  must  inform  shipper  of  such 
delay  on  connecting  route,  292. 

■when  bound  to  carry  to  destination,  liable  for  unreasonable  delay 
in  connecting  route,  292. 

means  of  transportation  must  be  safe  and  suitable,  393. 

defect  in  which  will  not  excuse,  393. 

can  guard  himself  from  liability  from  such  cause  only  by  con- 
tract, 293. 

and  generally,  when  defect  can  be  traced  to  his  negligence,  cannot 
protect  himself  by  contract,  293. 

in  state  where  he  can  so  protect  himself,  contract  must  be  ex- 
plicit, 293. 

if  carrier  by  water,  vessel  must  be  seaworthy,  293. 

boimd  to  know  condition  and  fitness  of  vessel,  293. 

must  provide  all  necessary  apphances,  1j93. 

duty  to  furnish  refrigerator  cars,  395a. 

use  of  open  and  closed  cars,  295b. 

how  when  shipper  selects  the  car,  295a 

stational  facUities  must  be  furnished,  295(i 

must  provide  competent  master  and  good  and  suflRcient  crew,  393. 

guilty  of  negligence  if  he  fail  to  adopt  most  improved  machinery 
and  best  precautions  in  known  use,  for  securing  safety,  294,  295. 

clause  in  bill  of  lading  protecting  him  from  liability  for  loss  from 
such  causes,  unavailing,  294,  395. 

being  provided  with  means  of  transportation,  ordinarily  bound  to 
receive  such  goods  as  are  ofllered,  396. 

goods  should  be  ofl!ered  at  proper  time  and  place,  396. 

should  be  of  proper  character  and  in  proper  condition,  396. 

2.  Must  carry  for  all  alike  — 

must  carry  such  goods  aff  he  is  accustomed  to  carry  for  jjl  persons 

alike,  397-303. 
must  serve  customers  in  order  of  application,  300. 
preferences  and  discriminations  unlawful,  297-303. 
discrimination  in  rates  unlawful,  302. 
the  Interstate  Commerce  Act,  S03a. 
state  statutes  forbidding,  3036. 
preferences  prohibited  by  "  Railway  and  Cana]  Traffic  Act,"  303. 
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COMMON  CARRIER,  Caerier's  duty  as  to  transportation  of. the 

GOODS  —  con. 

3.  Duty  as  to  stowage — 

duty  of  master  of  sea-going  vessel  to  stow  goods  in  the  hold  unless 
authorized  by  contract  or  well-established  custom  to  stow  on 
deck,  304 

bill  of  lading  silent  as  to  manner  of  stowage  called  "  clean  biU  of 
lading,"  304 

parol  evidence  not  admissible  to  vary,  304 

carrier  liable  for  loss  of  goods  stowed  on  deck  without  consent  of 
owner,  though  necessarily  jettisoned  in  storm,  304 

in  such  case  balance  of  cargo  not  liable  to  contribution,  304 

in  absence  of  bill  of  lading,  or  when  it  is  silent  as  to  stowage,  con- 
tract is  to  stow  under  deck,  305. 

established  usage  in  particular  trade,  or  of  particular  class  of  goods, 
will  justify  carriage  on  deck,  305. 

dangerous  goods  should  be  stowed  on  deck,  306. 

so  with  live  animals,  306. 

by  custom  of  particular  trade  lumber  may  be,  306. 

in  such  case  owner  entitled  to  contribution  for  loss  by  jettison,  306. 

stowage  must  be  on  deck  where  safety  of  goods  requires,  306. 

carrier  liable  for  injury  to  goods  stowed  in  hold,  when  such  injuries 
caused  by  other  goods,  without  proof  of  wilful  negligence,  307. 

if  usage  to  carry  salt  as  part  of  cargo  of  general  ship,  not  negli- 
gence to  take  it  on  board  with  other  goods,  307. 

negligence  to  take  goods  on  board  in  such  condition  as  to  injure 
other  goods,  307. 

rule  requiring  stowage  under  deck  confined  to  ships  which  sail 
upon  seas  ahd  great  lakes,  308,  309. 

no  application  to  steamboate  in  rivers,  309. 

on  last-named  vessels  great  care  should  be  taken  to  prevent  expo- 
sure to  fire,  309. 
4  Ooods  must  be  carried  in  customary  mode  or  according  to  direc- 
tions of  shipper  — 

all  common  carriers  bound  to  cany  in  customary  mode,  310. 

usage  may  be  controlled  by  direction  of  owner  of  goods,  310. 

master  wUl  disregard  such  instructions  at  his  peril,  310. 

accepting  goods  with  directions  to  carry  in  particular  mode  or  by 
particular  route,  bound  to  follow  such  directions,  310,  311. 

carrying  in  different  mode  or  by  different  route  he  becomes  insurer, 
exceptions  in  contract  to  the  contrary  notwithstanding,  310,  311. 

marks  on  goods  directing  mod?  of  shipment  not  to  be  disre- 
garded, 310. 

if  impracticable  to  carry  by  route  directed,  should  store  goods  and 
notify  owner,  311. 

duty  of  carrier  to  transport  by  usual  direct  route,  312. 

if  two  routes  usual,  may  select,  313. 

if  one  of  such  routes  has  become  unsafe  from  accidental  or  tem- 
porary cause,  must  transport  by  the  other,  313. 
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COMMON  CARRIER,  Carrier's  duty  as  to  trakspoetation  op  the 
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5.  Obligation  to  carry  in  manner  provided  by  the  contract  — 
carrier  contracting  to  transport  in  particular  manner  or  prescribed 

time,  held  to  strict  compliance,  314. 
contracting  to  carry  by  one  ship  of  certain  line,  liable  for  loss  if  he 

transports  by  another  of  same  line,  314. 
contracting  to  carry  by  land,  cannot  carry  by  water,  315. 
contracting  to  carry  by  steam  vessel,  cannot  carry  by  sail  vessel,  316. 
contracting  to  carry  without  change  of  cars,  liable  for  loss  if  he 

>does  change,  316a. 

6.  Goodx  must  be  carried  at  and  mthin  time  agreed  upon  — 
carrier  contractijig  to  send  goods  to  destination,  not  excused  by 

absolute  impossibility  of  performance,  317-319. 
but  shipper  must  not  be  in  default,  319a. 

7.  Care  to  be  taken  of  goods  during  transportation—  , 

in  case  of  accident,  carrier  must  give  goods  reasonable  care  and 
attention,  320,  331. 

must  give  live  stock  proper  attention  as  such,  333,  3236. 

in  case  of  interruption  of  transportation,  bound  to  use  all  possible 
diligence  to  preserve  goods,  323. 

when  goods  perishable  and  vessel  disabled,  should  procure  an- 
other vessel  and  forward  to  destmation,  323. 

in  case  of  accident,  should  use  due  care  and  diligence  to  preserve 
goods,  824. 

not  bound  to  suspend  journey  to  preserve  goods,  325. 

when  vessel  in  port  liable  for  want  of  care  not  involving  suspen- 
sion of  voyage,  326. 

8.  Time  of  transportation  when  no  time  agreed  upon  — 

carrier  may  give  preference  to  perishable  goods  already  received, 
337. 

may  discriminate  in  favor  of  sufferers  from  great  public  calamity, 
337. 

may  give  preference  to  the  preservation  of  life,  337o. 

must  complete  transportation  within  reasonable  time,  338. 

bailor  bound  to  receive  goods  when  tendered,  though  carriage  de- 
layed unreasonable  time,  338. 

delay  not  conversion,  unless  goods  demanded  and  delivery  re- 
fused, 338. 

but  carrier  liable  for  loss  sustained  by  unreasonable  delay,  338. 

and  owner  may  recover  any  reasonable  expense  occasioned  by,  828. 

what  is  reasonable  time,  question  of  fact,  339. 

in  absence  of  contract  to.  cany  within  certain  time  carrier  not  re- 
sponsible for  unavoidable  delay,  330,  831. 

reasonable  diligence  all  that  is  required,  882. 

should  not  incur  extraordinary  risk  in  order  to  avoid  delay,  333, 
333. 

carrier  liable  for  delay  caused  by  agency  of  himself  or  servants, 
334 


INDEX.  1025 

Keferences  are  to  sections. 

COMMON  CAERIEE,  Carrier's  duty  as  to  transportation  of  the 
GOODS,  Kme  of  transportation  when  no  time  agreed  upon—  con. 

but  not  when  caused  by  strikers  or  rioters,  334 

obstructions  or  accidents  excusing  delay  do  not  put  an  end  to  con- 
tract to  carry,  335. 

as  soon  as  impediment  removed  most  complete  performance  of 
contract,  335,  336. 
9.  Power  of  owner  of  goods  to  change  destination  — 

bailor  may  countermand  any  directions  as  to  consignment  so  long 
as  he  remains  owner  of  goods,  387. 

or  may  terminate  carriage  short  of  destination,  337a. 

Vnl  ElOHTS  OP  THE  CARRIER  — 

1.  Right  of  action  for  loss  of  or  injury  to  goods  — 
may  recover  for  injury  to  goods  during  baibnent,  425. 
may  recover  possession  if  wrongfully  withheld,  425. 
good^tolen  from,  suflBcient  to  allege  property  in  carrier  in  indict- 
ment, 435. 

carrier's  right  of  action  not  inconsistent  with  right  of  action  for 

same  cause  by  general  owner,  436: 
but  recovery  by  carrier  for  full  value  bars  action  by  general  owner, 

426. 
carrier  recovering  full  value,  trustee  or  owner,  426. 
satisfaction  of  judgment  for  full  value  passes  title  to  property  to 

party  ag'ainst  whom  recovery  is  had,  436. 
carrier  paying  for  property  lost  or  destoyed  while  in  his  possession, 

by  wrongful  act  of  another,  subrogated  to  owner's  rights,  427. 
may  recover  possession  f i-om  owner  if  taken  from  him  wrongfully, 

438. 
or  when  he  has  agreed  to  hold  for  party  having  paramount  title,  428. 
in  trespass  or  trover  against  bailor,  damages  limited  to  value  of 

special  interest,  438. 

2.  His  right  to  insure  the  goods  — 

when  carrier  responsible  for  the  goods  may  insure  for  f uU  value, 
439. 

may  iosm-e  agairust  particular  risk  though  protected  against  loss 
therefrom  by  his  contract,  429. 

suing  for  fuU  value  when  not  responsible  for  loss,  intention  to  in- 
sure for  benefit  of  owner  must  appear,  429. 

may  procure  floating  policy,  429. 

when  insurance  for  f uU  value,  trustee  for  owner,  439. 
8.  ■His  authority  to  sell  the  goods  — 

bailment  to  csLmer  confers  no  authority  to  sell,  430. 

sale  by,  without  other  authority,  passes  no  title  even  to  innocent 
purchaser  for 'full  valute,  430. 

lien  for  freight  confers  no  power  to  sell  to  satisfy  charges  and  ex- 
penses, 431. 

when  goods  stored  for  charges  by  carrier  with  another  warehouse- 
man, latter  holds  for  carrier,  not  for  owner,  481. 
65 
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extraordinary  emergency  confers  extraordinary  power  on  carrier, 
433. 

should  sell  goods  when  necessities  of  case  demand,  432. 

in  such  case  sale  binding  on  all  parties,  432. 

master  of  vessel  may  sell  part  of  cargo,  when,  433. 

to  establish  title  purchaser  must  show  necessity  of  sale,  435. 

sale  without  necessity  a  conversion,  436. 

owner  of  vessel  responsible  for  unjustifiable  sale,  436. 

degree  of  necessity  justifying  such  sale,  437. 

should  communicate  with  owner  of  goods  before  sale  when  prac- 
ticable, 437. 

sale  must  be  where  there  is  a  market  and  competition,  438. 

4.  His  right  to  know  character  of  goods  and  contents  of  packages  — 
carrier  has  no  right  to  demand  information  as  to 'Quality  of  goods 

or  contents  of  packages,  as  condition  of  acceptance,  439. 
if  goods  such  as  he  carries  or  proposes  to  carry,  can  only  inquire 

as  to  value,  439. 
not  bound  to  transport  dangerous  goo(te  unless  it  is  his  customary 

or  professed  business  to  do  so,  440. 
when  goods  dangerous  in  transportation,  duty  of  shipper  to  make 

Icnown  such  fact,  440. 
may  demand  knowledge  of  contents  of  suspicious  packages,  440. 
not  liable  to  shipper  for  loss  occasioned  by  dangerous  character  of 

goods,  unless  made  known  to  him,  441. 
liable  to  shippers  of  other  goods  for  such  losses,  441. 

5.  Compensation  of  carrier  —     , 

may  demand  compensation  in  advance,  and  as  condition  of  ac- 
ceptance of  goods,  443. 

or  after  the  performance  of  services,  443. 

consignor  and  consignee  accepting  goods,  both  liable  for  freight,  443. 

pai-ty  liable  for  freight  may  set  off  damages,  443. 

in  England,  carrier  may  collect  f uU  freight,  and  owner  must  resort 
to  separate  action,  443. 

carrier  entitled  to  freight  only  for  goods  actually  delivered,  444. 

entitled  to  freight,  though  goods  injured  without  his  fault,  445. 

entitled  to  full  freight  when  owner  elects  to  receive  goods  at  inter- 
mediate place,  445,  446. 

or  if  owner  prevents  the  completion  of  carriage,  444a. 

compensation  must  be  reasonable,  447. 

owner  may  tender  reasonable  amount,  and  bring  action  against 
carrier  refusing  to  deliver  goods,  447,  447a. 

consignee  may  tender  reasondlble  amount,  and,  if  refused,  bring 
action  for  goods,  447. 

or  may  pay  charges  and  sue  for  excess  over  reasonable  compensa- 
tion, 447. 

actual  tender  in  such  case  not  necessary,  447. 
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6.  Who  liable  for  freight  — 

consignee  presumptively  owner  a.nA  prima  facie  liable  for  freight, 

448. 
consignee  accepting  goods,  promise  to  pay  freight  implied,  448. 
consignee  not  owner  not  liable  for  freight  xmless  he  accepts  goodsj 

448. 
contract  to  pay  may  be  implied  from  previous  course  of  deaUng,, 

448. 
consignee  indorsing  bill  of  lading  not  liable  for  freight  unless  in- 
dorsee his  agent,  449. 
implied  contract  when  carrier  dehvers  to  assignee  of  bill  of  lading, 

449. 
presumption  that  consignee  is  owner  of  goods  may  be  rebutted, 

450. 
no  impUcation  of  contract  of  consignee  to  pay  freight  when  known 

not  to  be  owner,  450. 
no  implication  of  contract  to  pay  by  person  in  whose  care  goods 

are  shipped,  450. 
consignee  for  care  merely  agent ;  no  title  vests  in,  450. 
intermediate  conpignee  not  liable  for  freight,  when,  450. 
carrier  taking  note  or  acceptance  of  consignee  for  freight,  dis-- 

Charges  consignor,  451. 
taking  check  of  consignee  dishonored  without  laches  of  carrier 
■  does  not  discharge  consignor,  451. 
consignee  acting  as  agent  liable  for  freight  \inless  agency  known 

to  carrier,  453. 

7.  Rule  when  freight  to  be  paid  by  measurement  — 

amount  of  freight  estimated  by  measurement  at  time  of  shipment, 

not  delivery,  453. 
calculated  on  quantity  shipped,  carried  and  delivered,  454. 

8.  Freight  pro  rata  itineris  — 

carrier  entitled  to,  when  delivery  at  original  destination  waived  by 
mutual  consent,  455. 

when  acceptance  waiver  of  further  carriage,  456. 

carrier  refusing  to  prosecute  voyage,  acceptance  no  waiver,  457. 

whether  acceptance  voluntary,  how  determined,  456,  457. 

acceptance  by  agent  or  underwriter  equivalent  to  acceptance  by 
owner,  457. 

carrier  failing  to  show  willingness  to  complete  carriage  not  en- 
titled to  freight  J3TO  rata  itineris,  457. 

when  carrier  wrongfully  sells  goods,  acceptance  of  proceeds  by 
owner  no  waiver  of  right  to  dispute  freight,  458. 

sale  without  authority,  carrier  not  entitled  to  compensation,  459. 

rule  for  adjusting  freight  j>ro  rata  itineris,  461, 463. 

carrier  compelled  by  emergency  to  employ  another  carrier,  may 
increase  charge  for  freight,  463. 

carrier  so  employed  has  lien  on  goods  for  freight,  464. 
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con. 
but  neither  shipper  nor  goods  bound  to  original  carrier  for  full 

freight  according  to  original  contract^  464. 
rule  in  such  cases,  464,  465. 

master  may  act  as  agent  of  owner  for  making  transhipment^  466. 
but  cannot  bind  him  to  pay  more  freight  than  was  agreed  in  origi- 
nal contract,  466. 
power  to  bind  owner  of  goods  for  increased  freight  allowed  only 

in  case  of  clear  necessity,  466. 
when  -vessel  captured  by  public  enemy  carrier  loses  freight  and 

shipper  goods,  467. 
goods  recaptured  and  carried  to  destination,  carrier  entitled  to  full 

freight,  467. 
9.  When  goods  carried  contrary  to  imshes  of  owner — 
owner  of  goods  not  party  to  contract  for  carriage  not  liable  for 

freight,  468. 

10.  When  catrier  may  sue  for  freight  — 
not  tin  goods  delivered,  469. 

but  such  delivery  may  be  actual  or  constructive,  469. 
right  to  compensation  perfect  as  soon  as  whole  duty  of  carrier 
ended,  470. 

11.  When  shipper  may  recover  freight  paid  in  advance  — 
may  when  goods  not  delivered,  471. 

where  carrier  entitled  to  apportionment  for  part  performance,  can 
only  be  compelled  to  refund  part  not  earned,  471. 

parties  may  agree  that  freight  may  be  due  before  carriage  com- 
plete, 473. 
13.  Consignee  liable  for  detention  of  carrier — 

when,  473. 

when  stipulation  against,  in  contract,  called  demurrage,  473. 

none  in  case  of  railroads  except  by  contract,  473a. 

demurrage  or  damage  in  nature  of,  no  lien  except  by  contract,  474. 

carrier  may  recover  of  stranger  for  detention,  474 

prevented  from  delivery  by  fault  of  owner,  entitled  to  freight,  475. 

delivery  to  wrong  person  and  paying  true  owner,  may  recover 
value  from  person  to  whom  delivered,  475. 

party  contracting  to  supply  freight  or  cargo  liable  for  damages  for 
failure,  475. 

but  carrier  must  use  due  diligence  to  procure  freight  to  complete 
cargo,  475. 
l<j.  Carrier's  lien  for  freight  — 

lien  for  freight  and  charges,  476. 

no  right  to  retain  goods  for  general  balance  in  absence  of  contract 
or  usage  justifying,  477. 

lien  extends  only  to  charge  as  earner,  not  as  warehouseman,  478. 

not  to  damages  arising  from  breach  of  collateral  contract,  478. 

or  to  demurrage  or  damages  in  nature  of,  478, 


INDEX.  1029 

References  are  to  sections. 

COMMON  CAREIEE,  Eights  of  the  careier,  Carrier's  lien  for  freight — 

con. 
lien  extends  to  advances  made  by  preceding  carriers,  478. 
goods  carried  by  wrong  route  or  to  wrong  destination  by  fault  of 

shipper,  carrier  entitled  to  freight,  478. 
unconditional  delivery  by  carrier  discharges  lien,  479. 
goods  may  be  delivered  and  lien  retained,  479. 
intention  of  carrier  to  retain  lien  after  delivery  of  goods  not  as- 
sented to  by  consignee,  insufficient,  479. 
but  local  custom  or  usage  may  have  that  effect,  479. 
when  part  of   goods  delivered,  carrier  may  retain  balance  till 

freight  on  whole  consignment  paid,  480. 
consignee  has  right  to  examine  goods  before  payment  of  entire 

freight,  480. 
carrier  may  demand  security  for  entire  freight  before  recovering 

or  delivering  any  portion  of  goods;  480. 
consignee  refusing,  carrier  may  store  at  his  expense,  480. 
carrier  cannot  Insist  on  payment  of  freight  by  parcels,  480. 
when  delivery  procured  by  fraud  of  consignee,  lien  for  freight  not 

discharged,  481. 
or  when  by  promise  to  pay  on  delivery,  which  consignee  fails  to 

do,  481. 
in  such  case,  carrier  may  retake  possession,  481. 
lien  of  carrier  has  precedence  over  claim  of  general  creditor  of 

owner  or  consignee,  482. 
creditor  levying  on  goods  in  possession  of  carrier  must  pay  freight, 

483. 
in  which  case,  substituted  to  Hen  of  carrier,  483. 
lien  of  carrier  superior  to  right  of  stoppage  in  transitu,  483. 
lien  of  carrier  may  be  waived  without  express  agreement,  483. 
such  agreement  may  be  inferred  from  terms  of  payment  agreed 

upon,  483. 
waived  by  implication  when  provision  in  bill  of  lading  inconsist- 
ent with,  483. 
such  agreement  must  be  express,  or  implication  clear,  483-486. 
extension  of  credit  for  freight  no  waiver  of  lien,  when,  487. 
consignee  failing  to  pay  freight,  carrier  may  store  at  his  expense, 

when,'  488. 
in  such  case  warehouseman  holds  for  carrier,  488. 
deposit  may  be  made  in  name  of  carrier,  488. 
no  conversion,  488. 
for  warehouseman  to  deliver  to  owner  except  on  payment  of 

freight,  conversion,  488. 
14  Whether  carrier  has  lien  on  goods  wrongfully  shipped  by  one  who 

is  not  oumer — 
in  England,  lien  attaches  in  favor  of  carrier  and  innkeeper,  in  such 

case,  489,  490. 
not  so  in  America,  as  to  carriers,  491. 
tender  of  performance  of  contract  by  consignee  discharges  lien,  493- 
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COMMON  CAERIEE,  Eights  of  the  carrier  —  con. 

15.  Lien  not  assignable  — 

personal  privilege,  and  does  not  pass  by  sale  or  pledge,  493. 

16.  Carrier  cannot  sell  goods  for  his  charges — 

sale  by  carrier  without  authority  to  enforce  lien,  a  conversion,  494 

COMPENSATION— 

necessary  to  constitute  one  common  carrier,  57. 
see  Common  Carrier,  443-494 
see  Passenger  Carrier,  568-571. 

CONCURRENT  NEGLIGENCE  — 

UabUityin  case  of,  to  passenger.  515a. 

CONDITION  OF  GOODS  — 
right  of  carrier  to  know,  439. 
recitals  in  bill  of  lading,  how  far  conclusive  as  to,  135-135a 

CONFEDERATE  AUTHORITY  — 

carrier  not  liable  for  seizure  of  goods  by,  210d. 

see  War  ;  Pdblic  Enemy  ;  Puboc  Authority. 

CONFLICT  OF  LAWS  — 

by  what  law  validity  and  effect  of  contract  governed,  140-144a. 

CONNECTING  CARRIERS  — 

who  is  a  connecting  carrier,  1570. 

carrier  not  obliged  to  carry  beyond  his  own  route,  145. 

but  may  undertake  to  do  so  by  contract,  145. 

liability  based  on  contract  only,  145a. 
the  English  rule  holds  first  carrier  liable  146,  147. 

this  rule  adopted  in  many  states,  148. 

but  denied  in  majority  of  the  states,  149. 

comments  on  this  rule,  149a. 
liability  beyond  terminus  may  be  excluded  by  contract,  149&. 

except  where  fixed  by  statute,  149c. 

intermediate  carrier  may  still  be  held  du-ectly  liable,  150. 
carrier  may  contract  for  entire  transportation,  151. 

what  constitutes  such  a  contract,  152. 

implied  power  of  station  agents  to  make  such  contracts,  152a. 

no  distinction  between  corporations  and  other  carriers,  153. 
no  liability  beyond  when  contract  simply  to  carry  to  end  of  own  line 
and  there  deliver  to  next  carrier,  154 

imdertaking  "to  forward,"  how  construed,  155,  156,  157. 
partnerships  and  associations  between  carriers,  158-170. 

when  exist  and  liabilities  under,  158-170. 
presumption  that  injury  was  caused  by  last  carrier,  761. 

burden  of  proof  as  to,  761. 
delivery  by  one  carrier  to  succeeding  carrier,  duty  to  make,  102. 

what  this  duty  includes  and  how  performed,  102a. 

when  liability  of  first  carrier  ternainates,  103. 
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CONNECTING  CARRIBES  —  con. 

how  when  succeeding  carrier  neglects  or  ref  ases  to  receive  goods, 

103a. 
how  usage  afiEects  the  question,  103&. 

agreements  between  the  carriers  do  not  affect  owner,  104,  105. 
when  delivery  deemed  complete,  106, 107. 
first  carrier  as  forwarding  agent  of  owner,  108. 
contracts  for  exejnption  from  liability,  when  extend  to,  371-273. 
only  when  contract  is  for  through  carriage,  273. 

CONNECTING  LINES  (see  Connecting  Caerieks). 

CONSIGNOE  AND  CONSIGNEE  — 
liabUity  for  freight,  443,  448,  452. 

see  Common  Caeeieb. 
which  must  sue  for  loss  or  damage  to  goods,  720,  730,  731,  733-736. 

see  Actions. 
which  may  sue  on  bill  of  lading,  138. 

see  Bill  op  Lading. 
consignor  should  make  known  character  and  value  of  goods,  when,  215. 
lawful  stipulation  in  bUl  of  lading  binding  upon,  225. 
consignor  accepting  bill  of  lading  conclusively  presumed  to  have  assented 

to  its  terms,  in  absence  of  fraud,  241,  243. 
not  bound  by  bill  of  lading  received  after  shipment  of  goods,  247. 
bound  by  his  declaration  of  value,  when,  253,  355. 
when  fault  of  consignor  to  consignee  excuses  wrong  delivery,  351,  354. 

see  Comm6n  ("!areiee  ;  Notice  ;  Stoppage  in  Transitu. 

CONSTRUCTION  OF  CONTRACTS  — 
by  what  law  construed,  14p-144a. 

contracts  for  exemption  from  liability  construed  strictly  against  carrier, 
375  et  seq. 
but  contracts  must  have  fair  construction,  279. 
ambiguous  words  construed  against  carrier,  377a,  277&. 
particular  exepiptions  not  enlarged  by  general  language,  376. 
specific  terms  not  liberally  construed  to  release  carrier,  277. 

CONSTRUCTIVE  DELIVERY  (see  Delivery). 

CONTAGIOUS  DISEASE  — 

passenger  having,  may  be  isolated,  630,  n. 
carrier  may  refuse  passenger  having,  540. 

CONTENTS  — * 

neglect  to  disclose,  when  a  fraud  on  carrier,  213. 
3oncealment  of,  when  releases  carrier,  312-215. 
right  of  carrier  to  know  contents  of  packages,  135,  349-356,  439. 
conclusiveness  of  receipt  as  to,  125-125c. 

"CONTENTS  UNKNOWN"  — 

effect  of  these  words  in  bill  of  lading,  125-125c. 
CONTINUOUS  CARRIAGE  (see  Connecting  Carriers). 
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CONTINUOUS  TRIP  — 

ticket  presumed  to  be  for,  575. 

how  in  case  of  coupon  ticket,  577  et  seq. 

CONTRACT  — 

by  what  law  validity  and  effect  of  contract  determined,  140-144 

see  Caekier;  Carrier  without  Hire;  Private  Carrier  foe 
Hire  ;  Common  Carrier  ;  Passenger  Carrier  ;  Baggage  ;  Bill 
OF  Lading. 

CONTRIBUTORY  NEGLIGENCE  — 

person  injured  through  his  own  fault  cannot  recover  of  another,  635. 

liability  of  carrier  to  persons  not  passengers,  636. 

negligence  of  passenger  will  not  always  protect  carrier  from  liability,  637. 

wiU  not,  where  it  does  not  contribute  to  injury,  659a. 

what  contributory  negligence,  question  for  jury,  638. 

even  where  facts  ascertained,  639. 

attempt  to  board  railroad  train  when  in  motion,  almost  always  negli- 
gence, 641. 

but  not  to  attempt  to  get  on  train  started  without  due  notice,  when  no 
danger  apparent,  642. 

negligence  td  attempt  to  alight  from  trajn  in  motion,  when  danger  ap- 
parent, 643. 

how  in  case  of  street-cars,  645a. 

in  some  cases  passengers  making  such  attempt  may  recover  for  inju- 
ries sustained  thereby,  644,  645. 

when  railway  company  provide  platform,  negligence  to  get  on  or  off  on 
opposite  side,  646. 

or  for  passenger  to  fail  to  avail  himself  of  such  facilities,  646. 

negligence  in  a  railway  company  to  leave  ground  where  passengers  are 
in  the  habit  of  getting  off,  in  dangerous  condition,  647. 

passenger  injured  in  falling  into  pit  near  customary  landing  place  at 
night,  not  guUty  of  contributory  neghgence,  647. 

or  attempting  to  alight  from  ti'ain  on  side  opposite  platform,  when,  647. 

or  Using  means  not  intended  for  use,  647a. 

will  be,  alighting  at  unusual  place,  when,  648. 

contributory  negligence  to  pass  from  car  to  car  while  train  in  rapid 
motion,  649. 

but  not  when  ordered  by  conductor  or  other  employee,  649. 

passing  from  car  to  car  while  train  in  motion  not  necessarily  dangerous 
under  aU  circumstances,  650. 

passenger  may  be  guilty  of  contributory  negligence  voluntarily  occupy- 
ing exposed  position,  651. 

but  not  when  position  taken  under  direction  of  carrier  or  employee,  651. 

to  prevent  recovery,  injury  must  be  result  of,  651. 

standing  on  platform  when  train  in  motion  contributory  negligence, 
when,  652,  653. 

■how  in  case  of  street-car,  653a. 

riding  in  baggage-car  or  mail-car  contributory  negligence,  when,  654. 
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CONTRIBUTORY  NEGLIGENCE  —  con. 

riding  in  stock-car,  6o4a. 

riding  on  hand-car,  6546. 

giving  advice,  654c. 

using  dangerous  platform,  654d!. 

passengers  injured  by  projecting  limbs  from  car-window,  guilty  of, 
when,  655-659. 

standing  in  car  not  cojltributory  negligence,  660. 

riding  on  engine,  without  authority  from  company,  contributory  negli- 
gence, 661.  ' 

crossing  tracks,  661a. 

crawling  under  cars,  6616. 

passenger  injured  in  endeavoring  to  escape  danger  produced  by  negli- 
gence of  carrier,  not  guilty  of,  663. 

how  far  passenger  may  incur  danger  to  avoid  inconvenience  caused  by 
neghgence  of  carrier,  663,  664. 

carrier  liable  if  he  knowingly  permits  children  to  occupy  positions  of 
danger,  665. 

age,  sex  and  physical  condition  to  be  regarded  in  considering  question 
of  contributory  negligence,  666. 

whether  negligence  of  parent  or  other  person  in  charge  of  chUd  can  be 
set  up  in  defense,  667. 

contributory  negligence  as  affected  by  intoxication  of  passenger,  668. 

extraordinary  care  to  be  taken  to  prevent  injury  to  blind  and  deaf  pas- 
sengers when  condition  known,  669. 

and  so  with  sick  and  aged  passenger,  670. 

passengers  traveling  on  Sunday  in  violation  of  statute,  no  defense  in 
action  for  negligence,  671,  672. 

whether  negligence  of  passenger's  carrier  can  be  imputed  to  him  when 
passenger  injured  by  concurrent  negligence  of  another,  673-676. 

burden  of  proving  passenger's,  on  carrier  when,  803,  803. 

must  have  been  proximate  cause  of  injury,  803a. 

how  question  of,  determined,  8036. 

effect  of  child's  on  parent's  action,  781a. 

effect  of  parent's  on  his  own  action,  7816. 

effect  of  husband's  on  wife's  action,  781c. 

effect  of  wife's  on  husband's  action,  781c. 

effect  of  deceased's  on  action  for  causing  his  death,  7896. 

effect  of  beneficiary's  on  same  action,  789c. 

CONVERSION  — 

of  goods  by  carrier,  338,  844,  390,  407,  408,  436,  488,  494. 

see  Common  Carrier. 
measure  of  damages  in  case  of,  776a. 
delay  is  not,  775. 

first  carrier  liable  for  who  fails  to  deliver  to  succeeding  carrier,  lOSo. 
carrier  not  liable  for,'  when  he  accepts  and  carries  goods  for  one  ap- 
parently the  owner,  115a. 
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COUNTERFEIT  MONEY  — 

paying  fare  or  buying  ticket  with,  567d. 

COUPON  TICKETS  — 

when  must  be  used,  577-579. 

do  not  usually  make  contract  for  through  carriage,  57& 

coupons  not  good  if  detached,  580c. 

how,  if  detached  by  accident  or  mistake,  580a 
CRAWLING  UNDER  TRAINS  — 

to  reach  cars,  is  contributory  negligence,  6616. 

CREDITORS  — 

lien  of  carrier  takes  precedence  of,  483. 

CROSSING  TRACKS  — 

to  reach  or  leave  cars,  when  contributory  negligence,  661a. 

CROWDING  — 

carrier  must  protect  passenger  from  injury  by  crowding,  pushing,  etc., 
553a. 
CURTAINS  — 

when  baggage,  685,  il 

CUSTOM  (see  Usage). 

DAMAGES  — 

I.  Measueb  op,  against  carrier  op  goods — 

1.  In  general  — 

diEEerence  in  actions  of  tort  and  contract,  7686. 
measure  for  not  accepting  and  carrying  goods,  768c. 

2.  Measure  for  loss  of  goods  — 

usually  value  at  place  of  delivery,  with  interest,  deducting  amount 

due  f or  transp6rtation,  769. 
where  owner  has  fixed  value,  cannot  recover  in  excess  of,  770. 
carrier  converting  goods  liable  for  amount  he  receives  for  them- 

770. 
amount  limited  by  contract,  770a. 
how,  when  goods  not  intended  for  sale,  7705. 

3.  Damages  for  delay  in  transportation  and  delivery  — 
carrier  liable  for  depreciation  caused  thereby,  771. 

contract  to  carry  within  given  time  and  for  given  purpose,  dam- 
ages may  be  greater}  773. 

or  where  owner  suffers  special  loss  by  delay,  778. 

carrier  not  informed  of  special  circumstances,  liable  only  for 
depreciation  in  market  value,  773,  773. 

liable  only  for  proximate  damages,  773. 

only  for  such  as  may  reasonably  be  presumed  to  have  been  in 
contemplation  of  the  parties  in  making  contract,  773. 

only  such  as  are  the  natural  and  necessary  sequence  of  breach,  773. 

losses  in  business  not  allowed  unless  reasonably  ascertained  by 
calculation,  773. 

party  injured  must  make  reasonable  efforts  to  avoid  loss,  773. 
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DAMAGES,  Meastjee  of,  against  careier  op  goods  —  con. 
4  Damages  when  carrier  refuses  to  perform  contract  — 

■what  are,  774 
5.  Delay  not  a  conversion — 
acceptance  by  owner  after  unreasonable  delay  no  waiver  of  right 

to  recover  damages,  775. 
damages  when  goods  not  for  sale  as  merchandise,  776.  ■ 
IL  Measure  of,  for  personal  injttries  to  passengers  — 
l,In  general — 
visually  measured  by  rule  of  compensation,  804 
elements  ent^-ing  into  question  of  c-ompensation,  various  and  un- 
certain, 804 
past  and  future,  mental  and  physical  suffering,  805.    , 
future  suffering  must  be  reasonably  certain,  805. 
future  damages  may  be  considered,  806. 

diminished  capacity  for  labor  or  loss  of  health,  808.  , 

in  case  of  death,  probable  duration  of  life  may  be  shown,  806. 
■competent  to  show  what  plaintiff  "was  earning  at  time  of  injury, 

806.  \ 

■opinion  of  witnesses  as  to  amount  of  loss,  inadmissible,  806. 
cannot  show  peculiar  circumstances  of  plaintiff,  or  number  of 

family  dependent  upon  him,  without  showing  earnings,  806. 
defendant  may  show  that  plaintiff's  business  was  unlawful,  806. 
cannot  show  benefit  from  insurance  policy  in  diminution  of  dam- 
ages, 806. 
in  America,  this  rule  applicable  to  cases  under  statute  and  com- 
mon law,  806. 
in  England,  limited  to  cases  under  common  law,  806. 
inconvenience  or  annoyance  as  element  in  fixing  damages,  807. 
suffering  must  be  real,  808. 
damages  must  be  natural  and  proximate  consequences  of  injury> 

809. 
damages  formaltrea,tment,  810. 
indignity  or  insult  may  be  considered,  810. 
measure  of  in  statutory  actions  for  causing  death,  784 
Exemplary  or  punitory  damages  — 

when  can-ier  guilty  of  reckless  misconduct  or  gross  negligence  ex- 
emplary damages  may  be  recovered,  811. 
such  damages  allowed  to  prevent  recurrence  of  similar  miscon- 
duct,. 812. 
when  liable  for  criminal  or  reckless  conduct  of  servants,  813, 814 
exemplary  damages  for  maltreatment  of  passengers,  when  recov- 
erable, 815. 
if  maltreatment  by  servant,  must  have  been  in  performance  of 

duty  and  within  scope  of  authority,  815. 
authority  or  ratification  may  be  shown  by  circumstances,  816. 
retaining  guilty  agent  after  notice  of  improper  conduct  evidence 
of  ratification,  816. 
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DAMAGES,  Measijee  of,  foe  peesonal  injueies  to  passengees.  Ex- 
emplary or  punitory  damages — con. 

stronger,  where  guilty  agent  promoted,  816. 

not  liable  for  exemplary  damages  for  acts  of  servants  miless  latter 
would  have  been  so  liable,  817. 

when  servant  would  be  liable  for  exemplary  damages,  principal  ' 
authorizing  or  ratifying,  liable  similarly,  817. 

when  caiTier  may  disprove  wrongful  intent,  818. 

DANGEROUS  GOODS  — 

carrier  may  refuse  to  carry,  when,  113,  115. 

shipper  of  explosive  or  dangerous  goods,  exclusively  presumed  to  know 

their  character,  443. 
is  bound  to  disclose  nature  of,  440. 
when  character  of  such  goods  concealed  from  the  carrier,  liable  to  him 

for  damages  sustained  thereby,  443. 
liability  to  other  parties,  442. 

knowledge  of  agent  of  shipper,  knowledge  of  principal,  443. 
liability  of  shipper  continues,  no  matter  how  many  hands  goods  pass 
through,  440,  441. 
see  Common  Caeriee. 

DANGERS  OF  THE  SEA,  381-390. 
see  Common  Caeeibr. 

DANGERS  OF  NAVIGATION  (see  Pbeils  of  the  Sea). 
"DEAD-HEADS"  — 

duty  of  carrier  to,  555. 
DEAF  PASSENGERS  — 

care  owing  to,  669. 

when  contributory  negligence  imputable  to,  669. 
DEATH  — 

of  person  resulting  from  accident  on  railroad,  etc.,  see  Passengee  Cae- 
eiee;  Damages. 

right  of  action  for  causing,  783  et  seq. 
see  Lord  Campbell's  Act. 
DEATH  OF  ANIMALS  (see  Live  Animals). 
DECK  — 

when  goods  may  be  carried  upon,  126-18a 
see  Stowage. 

DECLARATION  (see  Actions;  Pleading)  — 

not  necessary  to  state  consideration  in  declaration  against  carrier  with- 
out hire,  34. 

allegation  of  negligence  necessary,  34 

of  degree  of  negligence  unnecessary,  34. 

against  carrier  for  refusing  to  carry,  allegation  of  tender  of  money  for 
freight  unnecessary,  116,  757. 

may  declare  against  carrier  in  assumpsit  or  case,  739. 
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DECLARATION  —  con. 

advantages  of  declaring  in  case,  743. 
advantages  of  assumpsit,  743. 
in  assumpsit,  how  contract  set  out,  751-756. 

consideration  need  not  be  stated  in  declaration  for  loss  of  goods,  757, 
DEFEAUDERS  — 

duty  of  carrier  to,  555. 
DELAY  — 

whether  carrier  Uable  for  loss  by  act  of  God  which  would  not  have  oc- 
I     ourred  but  for  his  unreasonable  delay,  193-199. 
must  inform  shipper  of  necessary  delay,  293. 
mere  delay  not  conversion,  338,  775. 

carrier  liable  for  loss  sustained  by  unreasonable  delay,  838,  334 
delay  defeats  contract  of  exemption,  3806. 
not  responsible  for  unavoidable  delay,  393,  .330-333. 
should  not  incur  extraoi'dinary  risk  to  avoid  delay,  333,  333. 
measure  of  damages  for  delay,  773. 
when  liable  for  delay  on  route  of  connecting  carrier,  393. 
carrier  of  passengers  must  commence  journey  within  reasonable  time 
and  prosecute  without  unnecessary  delay;  603,  608. 
see  Common  Carrier  ;  Passenger  Carrier. 
DEUVERY  BY  CARRIER  — 

1.  Of  the  general  duty  to  make  delivery  — 
signification  by  word  delivery,  as  applied  to  common  carrier,  de- 
pendent upon  his  particular  kind  of  business  and  mode  of  trans- 
portation, 338.  1 
eveiy  delivery  must  be  made  to  the  right  person  at  a  reasonable 

time,  and  proper  place  and  manner,  340. 
any  or  all  of  these  requisites  may  be  waived,  340. 
acceptance  of  goods  a  waiver,  340. 

refusal  of  consignee  to  receive  for  any  of  these  reasons  does  not  re- 
lievecaiTier,  if  in  fault,  from  responsibility  for  safety  of  goods,  340. 
former  rule  as  to  deUvery,  341. 
generally  carrier  must  make  personal,  dehvery  to  person  entitled 

to  receive  goods,  343. 
to  excuse  delivery  to  other  person,  must  bring  himself  within  ex- 
ception by  showing  long-continued  and  well-understood  usage, 
843. 
when  personal  delivery  required,  duty  of  carrier  to  seek  consignee 

and  tender  goods  to  him,  343. 
goods  directed  to  particular  place  should  be  carried  there,  343. 
if  consignee  not  there,  reasonable  diligence  must  be  used  to  find 

him.  343. 
what  is  reasonable  diligence,  question  of  fact,  343. 
carrier  bound  at  all  events  to  deliver  to  right  person,  344-350. 
not  bound  to  deliver  till  satisfied  that  party  claiming,  is  the  right 
person,  814. 
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but  must  act  in  good  faith  and  solely  with  view  to  proper  delivery, 
344.  ^ 

delivery  to  wrong  person,  however  innocent,  always  a  conversion, 
344 

if  mistake  caused  by  plaintiflE's  error  in  misdirecting  goods,  345, 
346,  3496. 

carrier  not  liable  for  deUvery  to  consignee  though  consignor  was 
swindler,  348a. 

if  carrier  deliver  goods  to  wrong  person  under  forged  order,  liable 
to  true  owner,  349. 

wrongful  delivery  ratified  or  caused  by  owner,  349c. 

how  when  consigned  to  agent  of  carrier,  349a. 

no  possible  circumstances  of  fraud,  imposition  or  mistake  would 
excuse  delivery  to  wrong  person,  350. 

rule  does  not  apply' when  carrier  becomes  warehouseman  or  ordi- 
nary bailee,  351. 

in  such  case,  wrong  delivery  excused  if  induced  by  fraud,  imposi- 
tion or  fault  of  sender  or  consignee,  351-854. 

2.  lAability  as  warehouseman  when  goods  refused  or  consignee  can- 

not he  found  — 

when  carrier  holds  as  warehouseman,  not  liable  unless  loss  occur 
through  his  fault  or  negligence,  355. 

when  responsibility  as  carrier  terminates  and  that  as  warehouse- 
man begins,  356. 

3.  Delivery  by  carriers  by  water — 

carriers  by  water  and  by  railway  not  required  to  make  personal 

delivery,  357. 
carriers  by  water  must  land  goods  at  wharf  and  notify  consignee 

or  owner,  357. 
must  provide  suitable  and  s;if e  place  for  landing  goods,  35& 
not  discharged  from  responsibility  by  landing  at  exposed  place 

without  protection  and  notifying  consignee,  358. 
when  responsibility  as  carrier  ceases,  359. 
when  notice  to  consignee  must  be  actual,  36(X 
notice  to  consignee  should  be  given,  360. 
gopds  must  be  separated  so  as  to  afford  consignee  opportunity  for 

inspection  and  removal,  361. 
must  be  conveniently  accessible,  361. 
consignee  not  bound  to  accept  on  Sunday  or  other  legal  holiday 

when  labor  forbidden,  368. 
on  holida,ys  when  labor  not  forbidden  bound  to  accept,  362. 
unless  right  to  refuse  on  such  day  established  by  custom,  368. 
consignee  must  use  ordinary  diligence  in  removing  goods  to  place 

of  safety,  within  Reasonable  distance  of  wharf,  364 
responsible  for  loss  occasioned  by  unreasonable  delay  in  removing, 

364 
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carrier  cannot  land  goods  unnecessarily  and  unreasonably  distant 
from  place  of  business  of  consignee,  and  require  removal  as 
rapidly  as  if  at  proper  distance,  364. 
rights  and  duties  of  carrier  and  consignee  reciprocal  in  this  respect, 

364. 
notice  of  arrival  of  goods  must  be  given  to  consignee,  if  he  can  be 

found  by  reasonable  diligence,  865. 
cannot  warehouse  goods  without  due  effort  to  find  consignee,  365. 
unless  proper  effort  to  find  and  notify  consignee  be  made,  carrier 

still  liable  as  such  for  safety  of  goods,  365. 
necessity  of  notice  may  be  waived  by  usage  or  previous  course  of 

dealing,  866. 
not  necessary  that  usage  should  be  known  to  shippei-,  366. 
ckrrier  may  show  usage  at  port  of  delivery,  366. 
necessity  of  notice  may  be  waived  by  contract,  366a. 
4  Delivery  by  railroads  as  carriers  — 
personal  delivery  to  consignee  not  required  of  railway  companies, 

367. 
notice  to  consignee  of  arrival  of  goods ;  conflict  of  authority  con- 
cerning, 367-870,  373-375. 
rule  in  Massachusetts,  367. 
rule  in  New  Hampshire,  369. 

rule  in  Illinois,  Pennsylvania,  Indiana,  Iowa,  Georgia,  Alabama, 
California,  North  Carolina,  Vermont,  Wisconsin,  Kentucky,  New 
Jersey,  Louisiana,  Ohio  and  Kansas,  370. 
all  authorities  concede  that  goods  must  be  unloaded  and  saf  dly 

stored  before  responsibility  as  carrier  ceases,  371. 
this  qualification  of  liability  and  duty  of  carrier  confined  to  deliv- 
ery at  destination,  not  to  the  successive  carriers  in  transitu, 
373. 
cases  exempting  railway  companies  from  duty  of  notifying  con- 
signee of  arrival  of  goods,  inconsistent  with  general  rules  of  law 
governing  delivery  by  carriers,  373. 
no  substantial  reason  for  such  exception,  378. 
rule  in  New  York,  Minnesota  and  Michigan,  874. 
rule  in  England,  374. 
railroad  companies  sometimes  relieved  from  observance  of  stiict 

legal  requirements  as  to  delivery,  by  usage,  875. 
when  facts  undisputed,  reasonable  time  question  of  law ;  other- 
wise question  of  fact,  876. 
condition  or  situation  of  consignor  no  element  in  determining 

what  is  reasonable  time,  877. 
during  this  reasonable  time  liability  of  carrier  unchanged,  878. 
when  it  has  elapsed,  carrier  ordinary  bailee  for  hire,  878. 
may  charge  storage,  378. 

liability  as  warehouseman  continues  till  deUvery,  878. 
must  furnish  reasonable  facilities  for  getting  goods,  878a. 
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5.  Delivery  hy  express  companies  — 

express  companies  held  with  great  strictness  to  personal  delivery 

of  goods,  379. 
when  excused  from  personal  delivery,  380. 
whether  excused  from  personal  delivery  by  usage  or  previous  course 

of  dealing,  381,  382. 

6.  Whether  carrier  who  is  bound  to  make  personal  delivery  must 

give  notice  of  refusal  by  consignee  to  receive  goods  — 

such  notice  has  been  held  unnecessary,  383. 

better  opinion,  notice  to  consignor  in  such  case  is  necessary,  384 

consignee  owner,  notice  should  be  given  to  him,  when,  384. 

where  carrier  holds  under  insta-uctions  tUl  goods  paid  for,  and  con- 
signee promises  to  pay  for  and  take  away  goods  within  a  few  days, 
he  becomes  warehouseman,  and  liable  only  as  such,  885. 
~  effect  the  same  when  consignee  absent,  or  after  reasonable  dili- 
gence cannot  be  found,  386. 

in  such  case,  and  when  carrier  knows  in  any  way  that  goods  be- 
long to  consignor,  his  duty  to  notify  latter,  887. 

may  presume  consignee  owner,  unless  otherwise  informed,  387. 

duty  of  carrier  to  give  notice  to  consignor  of  absence  of  consignee, 
or  of  his  refusal  to  accept  goods,  only  arises  where  personal  de- 
livery required,  388. 

rule  has  no  application  to  railway  companies,  388. 

carrier  not  liable  for  omission  to  give  notice  unless  loss  consequent 
upon  such  omission,  388. 

7.  Duty  of  carrier  as  to  O.  O.  D.  goods  — 
undertaking  of  carrier  who  accepts,  389. 

not  bound  to  accept  unless  customary  part  of  his  business,  389. 

accepting,  held  to  strict  compliance  with  instructions,  390. 

goods  delivered  without  exaction  of  amount  due,  carrier  liable,  390. 

such  deliveiy  a  conversion,  390. 

obligation  to  collect  on  C.  O.  D.  goods  rests  on  contracl^  express  or 
implied,  391. 

such  oontract  may  be  verbal,  391. 

need  not  be  incorporated  in  receipt,  391. 

C.  O.  D.  goods  delivered  to  carrier  who  never  undertook  perform- 
ance of  such  duties,  no  oontract  to  collect  implied,  391. 

words  "  please  collect "  in  bill  accompanying  goods,  mere  request, 
891. 

carrier  of  such  goods  must,  if  necessary,  retain  them  a  reasonable 
time  to  enable  consignee  to  pay  for  them,  392. 

immaterial  whether  charges  demanded  are  freight  or  price  of  goods, 
892. 

after  tender  to  consignee  carrier  holds  goods  as  wai-ehouseman,  892. 

consignee  peremptorily  refusing  to  accept,  carrier  may  immedi- 
ately i-eturn  goods  to  consignor,  392. 

not  bound  to  offer  goods  more  than  once,  392. 
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not  compelled  to  return,  but  may  notify  consignor  and  await  or- 
ders, 393. 
may  recover  goods  obtained  through  fraud,  393a. 
liability  for  return  of  money,  3936. 

8.  Consignee's  right  to  inspect  goods  — 

carrier  must  afford  consignee  opportunity  to  inspects  goods,  393. 
carrier  may  return  money  to  consignee  when  consignor  has  at- 
tempted' to  practice  a  fraud  upon  him,  393. 

9.  Consignee's  right  to  change  place  of  delivery  — 

generally  carrier  may  deliver  at  any  place  appointed  by  consignee, 

394. 
but  not  where  title  vests  in  consignee  on  performance  of  certain 

conditions,  394. 
consignee  mere  agent  of  owner ;  caimot  direct  change  of  place  of 

delivery,  395. 
consignee  cannot  change  when  carriage  completed,  395a. 

10.  Exciises  for  non-delivery  — 

when  goods  taken  by  legal  process,  396-398. 

even  when  seized  under  process  against  stranger,  397,  398. 

when  seized  under  process  against  stranger,  no  protection  to  car- 
rier in  Massachusetts,  399. 

process  to  protect  must  be  legal  and  valid,  400. 

carrier  must  give  prompt  notice  to  consignor  or  owner  of  proceed- 
ings against  goods,  401. 

11.  affect  of  garnishment  or  trustee  process  on  property  in  hands  of, 

carrier  — 

rule  in  Massachusetts,  403. 

rule  in  Illinois,  403. 
13.  Duty  andiiabUity  of  carrier  where  adverse  claim  set  up  to  prop- 
erty— 

may  deliver  property  to  real  owner,  404. 

not  estopped  from  showing  want  of  title  in  his  bailor,  404 

bailment  raises  strong  presumption  of  right  to  poss^ion,  but  not 
conclusive  even  against  bailee,  404 

carrier  presumptively  holds  for  his  employer,  404 

and  delivering  to  third  person  must  show  hitn  entitled  to  posses- 
sion, 404 

cannot,  of  his  own  motion,  set  up  adverse  claim  of  another  as  ex- 
cuse for  withholding  from  bailor,  405. 

owner  must  himself  set  up  such  claim,  405. 

carrier  justified  in  withholding  goods  from  bailor  when  notified  by 
true  owner,  406. 

when  party,  claiming  has  not  paramount  title  over  bailor,  such 
holding  a  conversion,  407. 

withholding  upon  demand  made  by  true  owner  a  conversion,  407. 

not  conversion  to  hold  long  enough  to  satisfy  honest  doubt  as  to 
true  ownership,  408. 
66 
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13.  Carrier's  right  to  demand  receipt  on  delivery  — 

carrier  may  demand  written  receipt  on  delivery  of  goods,  433. 
refusal  to  give  receipt,  good  defense  in  action  for  goods,  423. 
when  owner  desires  to  remove  goods  at  different  times,  and  separ 

rate  parcels,  carrier  may  demand  receipt  for  aU  as  condition 

precedent,  433. 
carrier  cannot  require  surrender  of  bill  of  lading,  433a. 

14.  Delivery  of  baggage  — 
when  to  be  made,  707-710. 
where  to  be  made,  714a. 

DELIVERY  TO  CARRIER— 
l.In  general  — 

duty  of  carrier  to  accept  goods  for  carriage.  111,  113. 

deUvery  must  be  complete,  83. 

mere  deposit  in  inn-yard  from  which  he  starts,  insuflScient,  83. 

must  be  to  carrier  himself  or  proper  agent,  83,  87. 

whether  particular  person  authorized  to  receive  goods,  question  for 
jury,  83. 

delivery  to  deck  hand  of  boat  not  sufficient,  84. 

delivery  by  agent  of  the  shipper,  84a. 

where  passenger  retains  control  of  baggage,  carrier  not  hable 
unless  loss  occur  through  his  negligence,  85. 
see  Bagkjage. 

then  not  as  common  carrier,  but  as  ordinary  bailee  for  hire,  85, 
86. 

not  necessary  in  all  cases  to  make  delivery  at  appointed  place, 
87. 

delivery  of  goods  to  driver  of  coach  not  at  company's  office,  in- 
sufficient, 87. 

unless  warranted  by  usage,  87. 

driver  may  receive  passenger's  baggage  anywhere  on  route,  87. 

or  goods  at  station  where  there  is  no  officer  or  agent,  if  company 
carrier  of  goods,  87. 
3.  Delivery  must  he  for  immediate  transportation  — 

where  goods  stored  for  certain  time  or  tiU  happening  of  certain 
event,  depositary  not  liable  as  common  carrier,  88,  97. 

when  condition  fulfilled,  responsibility  as  carrier  begins,  88. 

when  goods  delivered  for  immediate  transpoi'tation  subject  only  to 
delays  incident  to  carrier's  business,  responsibility  as  carrier  be- 
gins immediatelj',  89. 

when  goods  delivered  solely  for  ti-ansportation,  responsibility  be- 
gins immediately,  89. 
delivery  with  name  and  address  of  consignee  in  goods,  sufficient  un- 
less course  of  dealing  has  been  otherwise,  89. 

carrier  liable  only  as  warehouseman  when  goods  detained  by  order 
of  consignor,  89. 
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3.  Constructive  delivery  — 
delivery  may  be  at  place  and  in  mode  sanctioned  by  usage  or  agree- 
ment, 90,  91. 
usage  to  receive  baggage  in  certain  mode  ■will  not  always  justify 
delivery  of  freight  in  same  manner,  92. 

delivery'on  dock  by  or  near  boat  should  be  accompanied  by  notice 
to  carrier,  93. 

doctrine  of  constructive  delivery  without  notice  should  be  applied 
with  great  caution,  93. 
4  When  delivery  complete  — 

complete  when  goods  are  accepted  by  carrier,  94. 

must  be  complete  Bi;irrender  of  custody  and  control,  94 

to  ship  or  vessel  as  soon  as  master,  mate  or  other  agent  receives 
goods,  95. 

not  necessary  to  be  put  on  board  to  fix  liability,  95. 

putting  on  barge,  lighter  or  other  vessel  by  carrier  to  be  conveyed 
to  his  ship  or  boat,  sufficient  acceptance,  95. 

knowledge  of  agent  or  carrier  equivalent  to  notice,  96. 

notice  to  person  placed  by  carrier  in  such  situation  as  to  induce 
shipper  to  believe 'that  he  is  authorized  to  accept,  sufficient, 
96.    , 

not  always  necessary  that  delivery  should  be  made  at  office  or  other 
place  designated  by  cai-rier,  96. 

may  be  made  wherever  proper  agent  agrees  to  accept,  96. 

agent  may  refuse  to  accept  at  unusual  place,  96. 

agent  accepting  in  the  absence  of  fraud,  carrier  bound  unless  such 
acceptance  inconsistent  with  general  objects  and  business  of 
carrier,  96. 

carrier  not  compelled  to  stop  to  take  on  goods  except  at  regular 
stations,  97. 

railroad  company  not  responsible  for  "wayside  deposit,"  97. 

even  when  freight  conductor  agrees  to  stop  train  and  take-  on 
goods,  97. 

liability  of  carrier  begins  as  soon  as  he  commences  to  remove 
goods  from  conveyance  of  another  carrier,  98. 

delivery  complete  when  owner  has  done  all  that  is  required  by  con- 
tract or  usage  and  carrier  notified,  99. 

when  acceptance  will  be  implied,  99a. 

checking  memorandum  or  entry  on  way-bill  not  necessary  to  com- 
plete delivery,  100.  ' 

carrier  responsible  for  baggage  left  at  usual  place  by  passengers 
intending  to  proceed  on  next  train,  100. 

but  not  when  carrier  hag  no  notice  that  owner  intends  to  become 
passenger,  100. 

liability  of  ferry-man  as  commpn  carrier,  101. 
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5,  Delivery  to  connecting  carrier  to  complete  transportation  — 
unless  bound  to  carry  to  destination,  first  carrier  discharged  when 

goods  safely  delivered  to  next  succeeding  carrier,  102. 
duty  of  first  carrier  to  effect  such  delivery,  103a. 
how  when  succeeding  carrier  refuses  or  neglects  to  receive  goods, 

103a. 
how  question  affected  by  usage,  1036. 

Eis  to  owner,  actual  change  of  possession  necessary  to  shift  respon- 
sibility to  succeeding  carrier,  103-106. 
as  between  carriers,  constructive  delivery  may  be  sufficient,  104 
carrier  whose  duty  it  is  to  make  delivery  presumed  to  be  in  pos- 
session till  contrary  shown,  104 
owner  may  recover  of  connecting  carrier  to  whom  goods  have 

been  constructively  delivered,  107. 
first  and  each  succeeding  carrier  agent  of  owner  for  purpdse  of 
delivery  to  next  succeeding  carrier,  108. 

each  liable  for  loss  for  failure  to  deliver  to  next  succeeding  car- 
rier, 108. 
DEMURRAGE  — 

right  to,  in  case  of  water  carrier,  473. 

railroad  carrier  not  entitled  to,  478a.  ' 

no  hen  for,  478. 

DEPOTS  (see  Stations;  Stationai  Faciuties;  Platfoems). 

DESPATCH  COMPANIES  (see  Common  Caerlebs). 

DESTINATION  — 

power  of  owner  to  change,  337. 
right  to  terminate  carriage  short  of,  337a. 
right  of  consignee  to  change,  394-395a. 
fixed  by  contract,  not  alterable  by  parol  evidence,  126,  n. 
DETENTION  — 

of  passenger,  damages  for,  809,  809a. 
DEVIATION  — 

responsibility  of  carrier  in  case  of  loss  arising  from  deviation  during 

voyage,  190-192. 
qumre,  whether  liable  for  loss  arising  from  act  of  God  which  would  not 

have  been  sustained  but  for  deviation,  193-199,  309,  210. 
or  for  loss  from  public  enemy,  208. 

caiTying  by  route  or  in  mode  contrary  to  contract,  carrier  becomes  in- 
surer notwithstanding  exceptions  in  contract,  310,  311,  314r-316. 
defeats  contract  of  exemption,  3806. 
DILIGENCE  — 

degree  of  to  be  exercised  by  carrier  when  goods  are  overtaken  by  dis- 
aster, 201  et  seq. 
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DIRECTIONS  — 

as  to  method  of  transportation  must  be  observed,  310,  311, 

as  to  C.  O.  D.  goods,  890. 

no  freight  when  goods  carried  contrary  to,  468. 

of  carrier,  wheii  wiU  excuse  negUgenoe,  647,  661c. 

DISCRIMINATION  — 

hy  carrier -unlawful,  297  et  seq. 

must  not  discriminate  between  shippers,  801. 

must  not  discriminate  in  rates,  302. 

what  amounts  to,  303. 
defeats  contract  of  exemption,  2805. 
in  admitting  to  stations,  523. 

in  amoimt  of  fare  charged  passengers,  unlawful,  567a. 
in  sales  of  tickets,  unlawful,  569a. 
as'to  color  in  passengers,  543. 

DISORDERLY  PERSONS-. 

earner  may  refuse  to  carry  as  passengers,  540. 
ejection  of  for  misconduct,  544  et  seq. 

DISPUTES  — 

between  passengers  and  conductor,  how  settled,  58Q/. 

DOG  — 

when  carried  as  baggage,  685,  n. 

DRAFT- 

attached  to  bill  of  lading,  payment  and  protection  of,  131  et  sec 
see  Bill  of  Lading. 

"DRAINAGE"- 

what  is  meant  by,  288,  n. 

loss  from  may  be  excluded  by  contract,  388,  n. 

DRAWING-ROOM  CAR  — 

railroad  company  liable  for  assault  by  porter  of,  597. 
see  Slbeping(-cae. 

DRAYS  — 

proprietors  of,  are  common  carriers  when,  59. 

DRESSER— ■ 

when  baggage,  683,  695. 

DRESSING  CASE  — 

when  is  baggage,  683,  n. 

DROVERS -i- 

not  common  carriers,  81a 

DROVER'S  PASS  — 

one  riding  on,  is  passenger,  555&. 
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DUPLICATES  — 

of  bUl  of  lading,  variance  in,  131. 

possession  of  one  not  indorsed,  131a 

obtained  by  fraud,  131d. 
of  receipts,  delivery  of  goods  on,  133, 

EARTHQUAKE  — 

whether  an  act  of  God,"176, 185o. 
see  Act  op  God. 

EJECTION— 

of  passenger  for  misconduct,  544-547. 

what  miscondnct  will  justify,  544^547. 

when  one  may  be  ejected  for  bad  conduct  of  another,  545a. 
for  breach  of  regulations,  587. 

how,  when  and  where  ejected,  590. 

must  be  in  proper  manner,  591. 

effect  of  tender  of  performance  before  ejected,  591a. 

duty  of  carrier  to  tender  back  fare  received  before,  5916. 

passenger's  right  to  resist,  593,  593. 

ELEMENTS  — 

loss  from  action  of,  whether  act  of  God,  176. 
see  Act  of  God. 

ELEVATORS  —  PASSENGER— 

whether  proprietors  common  carriers,  81 A 

EMERGENCY  — 

carrier  may  be  agent  of  owner  in,  13. 

ENEMY  (see  PoBLio  Enemy).  ' 

ENGINE^ 

one  riding  on,  when  a  passenger,  554. 

borrowers  of,  are  not  passengers,  554,  n. 

riding  on,  is  contributory  negligence,  when,  661. 

ENGLISH  LAND  CARRIERS'  ACTS  — 

nature  and  effect  of,  230-333. 

sufficiency  of  potices  under,  253,  354 
ENTERING  VEHICLE  — 

carrier  must  allow  reasonable  time  to  enter  in  safety,  608&. 

while  in  motion,  contributory  negligence,  641. 

see  CONTRIBXJTORT  NKGLiaBNCE. 

EQUAL  RIGHTS  (see  Coloebd  Pebsons). 

ESCAPE  — 

of  live  animals,  during  transportation,  liabili<y  of  canier  for,  316,  n.  1, 
219. 

ESCAPING  PERIL  — 

passenger  not  guilty  of  contributory  negligence  in  seeking  to,  663, 663a. 
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EVIDENCE  — 

1  Against  carrier  of  goods  — 

what  plaintiS  must  prove,  759,  760. 

bill  of  lading  given  by  first  carrier  competent  against  connecting 

carrier,  761. 
express  contract  must  be  proven  as  laid,  763. 
burden  of  proof  on  plaintiff  to  show  loss,  764 
non-delivery  to  consignee,  prima  fade  evidence  of,  764. 
what  carrier  may  show,  765. 
burden  of  proof  as  to  negligence,  766-768. 
Baggage  cheeks — 
prima  facie  evidence  of  delivery  to  carrier,  717. 
evidence,  in  connection  with  ticket,  to  determine  nature  of  contract 
of  carriage,  718. 
Bailee  — 
loss  of  his  own  goods  with  those  of  another  by  gratuitous  bailee, 

prima  facie  evidence  of  due  diligence,  28. 
will  not  exonerate  where  gross  negligence  proven,  29,  30. 
statements  made  by  mandatary  who  has  been  robbed,  immediately 

after  robbery,  competent  in  his  favor,.  33. 
statement  of  mandatary  at  time  of  delnand  and  refusal,  competent 

as  part  of  res  gestae,  33. 
character  of  mandataiy  for  prudence  may  be  shown  in  defense,  in 
action  for  loss  of  goods,  33. 
Bill  of  lading  — 
copy  delivered  to  shipper,*best  evidence,  131. 
as  receipt,  only  prima  fade,  133. 
very  high  evidence  of  quality  and  condition  of  goods  not  estoppel, 

133. 
portion  of  containing  contract  cannot  be  varied  by  parol,  123, 136. 
recital  in,  that  goods  are  in  good  order,  refers  to  external  appear- 
ance, 135. 
obligation  resulting  by  legal  implication  from  bill  of  lading,  can- 
not be  varied  by  parol,  126. 
evidence  that  shipper  saw  goods  stored  on  deck,  inadmissible  to 

vary  legal  import  of  bill  of  lading,  138. 
bill  of  lading  delivered  subsequently  to  shipment  of  goods,  no  es- 
toppel, when,  138. 
Common  carrier  — 
to  render  liable  by  contract  for  act  of  God,  language  must  be  clear, 

171,  172. 
shipper  accepting  bill  of  lading,' conclusive  evidence  of  assent  to 

its  terms,  when,  341,  343. 
previous  parol  contract  merged  in  bill  of  lading,  243. 
not  necessary  that  bill  of  lading  or  receipt  be  signed  by  both  par- 
ties, 343. 
signature  of  carrier  to,  evidence  of  receipt  of  goods  and  contract 
to  carry,  343. 
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EVIDENCE,  Against  carrier  of  goods,  Common  carrier— con. 

terms  of  limitation  and  receipt  or  bill  of  lading  must  be  plain  and 

easily  legible,  345. 
must  be  written  or  printed  on  face,  345. 
printed  on  back,  no  evidence  in  favor  of  carrier,  345. 
declaration  of  value  of  g  oods  made  by  shipper  conclusive  against 

him,  351. 
contracts  exem  pting  carrier  from  liability  for  negligence  must  be 

explicit,  370. 
ambiguities  in  carrier's  notice  or  receipt  solved  against  him,  375. 
specific  exceptions  control  general  terms,  376,  377. 
contract  must  have  fair  consti-uction,  279. 
bill  of  lading  of  sea-going  vessel  silent  as" to  stowage,  goods  must 

be  stowed  under  deck,  304,  305. 
parol  evidence  not  admissible  to  vary,  304 

see  Common  Carrier. 
facts  undisputed,  reasonable  time  is  question  of  law ;  otherwise 

question  of  fact,  376. 
words  "please  collect,"  in  biU  of  lading  accompanying  goods,  mere 

request,  391. 
bailee  not  estopped  from  showing  want  of  title  in  bailor,  when,  404 
recovery  by  carrier  for  full  value  of  goods  may  be  shown  in  bar  to 

action  by  general  owner,  436. 
in  case  of  sale  of  goods  by  carrier,  purchaser  must  show  necessity 

of  sale,  435. 
proof  of  actual  tender  of  f  reigHt  not  necessary,  447. 
what  sufficient  evidence  of  insolvency  or  bankruptcy  to  warrant 

exercise  of  right  of  stoppage  in  transitu,  418. 
Bailroad  tickets,  568. 
meaning  of  terms  used  in,  576. 
do  not  necessarily  contain  whole  contract,  579. 
parol  evidence  of  real  contract  admissible,  when,  579,  580. 
contract  printed  on  ticket,  pai'ol  evidence  not  admissible  to  vary, 

581. 
I^esumptive  (see,  also,  Burden  of  Proof)  — 
when  gratuitous  bailee  loses  his  own  goods  simultaneously  with 

those  of  another,  due  diligence  presumed,  38,  80. 
this  presumption  not  conclusive,  39. 
gratuitous  bailee  presumed  to  have  done  his  duty,  81. 
failure  to  dehyer  goods  by,  unaccounted  for,  gross  negligence  pre- 
sumed, 31. 
presumption  that  fire  caused  by  act  of  man,  188. 
presumption  that  shipper  accepting  bill  of  lading  agrees  to  its 

terms,  conclusive  when,  341,  348. 
contract  exempting  carrier  from  common-law  habUity  not  aided 

by  implication,  270. 
bailment  raises  strong  presumption  of  right  of  possession  but  not 

conclusive,  404. 
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EVIDENCE,  Against  cakriee  of  goods,  Presumptive— cod. 
carrier  presumptively  holds  for  his  employe!-,  404. 
presiimption  that  consignee  is  liable  for  freight,  448. 
consignee  accepting  goods,  implied  contract  to  pay  freight,  448. 
presumption  that  consignee  is  owner  of  goods  rebuttable,  450. 
consignor  known  not  to  be  owner  of  goods,  no  presumption  of 

promise  to  pay  freight  by  him,  450. 
presumption  that  shipper  of  dangerous  or  explosive  goods  knows 

their  character,  443. 
connecting  carrier  presumed  to  have  received  goods  in  condition 

in  which  they  were  delivered  to  first  carrier,  761. 
YI.  Against  cakrieb  of  passengers — 

proof  of  accident  without  more,  insufficient  to  raise  presumption 

of  negUgence,  799. 
neghgence  of  carrier  presumed  where  injury  results  to  passenger 

from  defect  in  road,  machinery  or  equipments,  800,  801. 
negligence  presumed  in  case  of  collision,  800. 
or  overturning  of  stage-coach,  when,  800,  801. 
plaintiff  not  bound  to  show  want  of  contributory  njegligence,  803. 
different  rule  in  many  states,  803. 
plaintiff's' negligence  must  have  been  proximate  cause  of  injury, 

803a. 
how  question  of  contributory  negligence  determined,  8036. 

EXAMINATION  — 

of  vehicles  and  bridges,  duty  ofxarrier  as  to,  512,  513a,  531,  583. 
ofroads,  etc.,531,  533. 

EXCURSIONIST  — 

is  entitled  to  protection  as  passenger,  563. 

EXCUSES  — 

for  refusing  to  accept  goods  for  carriage,  113-115. 

EXECUTORS  AND  ADMINISTRATORS  — 

right  to  sue  for  personal  injuries  did  not  survive  to,  at  common  law, 

777. 
does  now  by  statute,  in  England,  783. 
and  in  American  states,  783. 
see  Action. 
EXEMPLARY  DAMAGES  — 

when  allowed  against  carrier  of  passenger,  811-818. 
not  recovered'for  mere  negligence,  784,  n. 
see  Damages. 
EXEMPTION  — 

from  liability,  how  secured  tg^  contract,  see  Limitation  of  Liability 
BY  Contract. 

EXPLOSION  — 

of  boiler;  loss  by,  presumed  to  be  result  of  negligence,  184,  800,  801. 
loss  by,  whether  act  of  Go4  183,  184 
see  Act  of  God. 
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EXPOSURE  OF  PERSON  — 

when  contributory  negligence,  655  et  seq. 

EXPRESS  COMPANIES  — 

always  common  carriers,  68. 

strictly  responsible  for  subsidiary  means  of  transportation,  70. 

cannot  escape  responsibility  by  assuming  name  of  forwarder,  71. 

delivery  by,  379-382. 

duty  of  railway  to  carry  goods  of,  399-300a. 

see  Common  Carrier;  Deliveey;  Bill  ob  Ladejg;  Notice. 
EXPRESS  MESSENGER  — 

entitled  to  protection  as  passenger,  564 
EXPRESS  WAGONS  — 

proprietors  when  common  carriers,  59,  61, 
EXTRATERRITORIAL  EFFECT— 

of  statute  giving  action  for  causing  death,  789a. 
FACTORS  — 

when  liable  for  freight,  450  et  seq. 
FAMILY  PORTRAIT  — 

measure  of  damage  in  case  of  loss  of,  770&. 
FARE  — 

amount  that  may  be  charged,  567a. 

statutes  regulating,  567a. 

how  paid,  567&. 

making  change,  5676.  * 

who  liable  for,  567c. 

paying  in  counterfeit  money,  567d 

higher,  may  be  charged  if  paid  on  trains,  571. 

discriminations  in,  unlawful,  567a. 

higher,  may  be  charged  on  limited  and  special  trains,  580e. 

prepayment  of,  not  necessary  to  make  one  a  passenger,  558,  565. 

but  one  intending  to  ride  without  paying  is  not,  555. 
FAST  FREIGHT  LINE  (see  Common  Carrier),  73. 
FEMALE  PASSENGERS  — 

protection  due  to,  603. 
FERRY-BOAT  — 

negligent  management  of,  515a 
FERRY-MAN  (see  Common  Carrier)  — 

is  common  carrier,  when,  58, 101. 

may  show  that  he  is  mere  private  carrier  for  hire,  76. 

stage-owner  liable  for  negligence  of,  when,  515. 

see  Common  Carreer;  Deuvert;  Notice;  Bill  of  Lading,  etc 
FIRE— 

presumptions  when  goods  lost  by,  183. 

not  a  peril  of  the  sea,  388. 

loss  by,  liability  for,  may  be  guarded  against  by  contract,  S486. 

but  not  if  carrier  was  negligent,  280. 
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FLOODS  — 

liability  of  carrier  for  losses  by,  185. 
whether  loss  by,  is  act  of  God,  176. 
see  Act  gp  God. 
FOOD  — 

must  be  furnished  on  ship,  637, 
see  Refreshments. 

FORGERY  — 

effect  of  delivery  on  forged  order,  349. 

FORM  OF  ACTION  (see  Actions  ;  Passenger  Carrier). 

FORWARD  — 

meaning  of  term  "to  forward"  or  "to  be  forwarded,"  155, 156. 
FORWARDERS  (see  Connecting  Carriers). 
FOURTH  OF  JULY  — 

delivery  of  g6ods  upon,  363. 

FRAUD  — 

carrier  always  liable  for  losses  occasioned  by  his  fraud,  14,  248. 

in  case  of  attempted  fraud  by  consignor  upon  consignee,  carrier  may 
return  money  to  latter,  398. 

delivery  procured  by  fraud  of  consignee,  lien  for  freight  not  discharged, 
481. 

person  in  vehicle  of  carrier  by  fraud  not  a  passenger,  555. 

owner  of  goods  fraudulently  misrepresenting  character  of  value,  carrier 
not  liable  for  loss,  211,  212. 

what  amounts  to  such  fraud,  213,  214,  215. 

attempt  at  fraud  in  receipt  or  bill  of  lading,  vitiates,  245. 

no  circumstances  of  fraud  will  excuse'deUvery  of  goods  by  carrier  to 
wrong  person,  350. 

this  rule  does  not  apply  when  carrier  becomes  warehouseman  or  ordi- 
nary bailee,  351-354. 

lien  of  carrier  not  lost  by  delivery  obtained  through  fraud,  481, 

FREE  PASS  — 

limiting  liabUity  upon,  586. 

one  riding  on,  when  a  passenger,  566  et  seq.  and  notes. 
FREEZING  — 
Of  canals  and  rivers — 

carrier  not  responsible  for  losses  by,  when  not  in  fault,  177. 

FREIGHT  (see  Common  Carrier)  — 

right  to  demand,  necessary  to  constitute  one  a  common  carrier,  57. 

carrying  gratuitously,  mere  mandatary,  44 

carrier  may  refuse  to  accept  goods  tUl  freight  be  paid,  116,  443. 

accepting,  waiver  of  right  to  demand  in  advance,  117. 

who  liable  for,  443,  448-452. 

in  America,  party  liable  for  may  set  off  damages,  443. 

otherwise  in  Englanc^  443. 

carriers  entitled  to,  only  for  goods  actually  delivered,  444 
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FREIGHT  — con. 

entitled  to  full  freight  though  goods  injured  without  hie  fault,  445. 

where  owner  terminates  carriage  short  of  destination,  337. 

or  if  owner  prevents  completion  of  journey,  444a.  _ 

and  when  owner  elects  to  receive  at  intermediate  point  445,  446. 
must  be  reasonable,  447. 

excess  of  reasonable,  may  be  recovered  back,  447. 
rights  of  shipper  when  excessive  rates  demanded,  447a. 
effect  of  war  upon,  460. 
captui-e  by  public  enemj',  467. 
actual  tender  of  freight  unnecessary,  447. 
rule  when  to  be  paid  by  measurement,  458,  454 
Pro  rata  itineris,  455-467. 

see  Common  Carkieb. 
owner  not  party  to  contrast  not  liable  for  freight,  468. 
cannot  sue  for  tUl  goods  delivered,  actually  or  constructively,  469. 
right  to,  perfect  when  goods  delivered,  470. 
when  shipper  may  i-ecover  freight  paid  in  advance,  471, 473. 

see  Common  Caebiee. 
'    hen  for  freight,  476  et  seq. 

see  Common  Carrier. 
FREIGHT  TRAINS  — 

right  to  be  carried  by  passenger  upon,  538a. 
risks  assumed  by  passengers  on,  538a. 
company  may  exclude  passengers  from,  588a. 
liability  to  passengers  accepted  on,  538a. 
negligence  of  passenger  in  riding  on,  660a. 
may  bo  stopped  for  passengers  away  from  platform,  608a. 
FRESHET  — 

whether  loss  by,  is  act  of  God,  185. 

see  Act  op  God. 

GAMBLERS  — 

carrier  may  refuse  to  carry  as  passengers,  549,  n. 
may  be  ejected,.  547  and  note. 

GARNISHMENT  — 

of  carrier,  effect  of,  403. 

effect  on  right  of  stoppage  in  transitu,  414a. 

GATE-KEEPER  — 

passenger  may  be  required  to  exhibit  tickets  to,  570. 

carrier  liable  if  he  wrongfully  refuses  admission,  538,  n. 
GENERAL  LANGUAGE  (see  Construction  of  Contraots). 
GIFT  — 

carrier  cannot  give  away  the  goods,  488a. 
"  GOOD  FOR  THIS  DAY  ONLY  "— 

effect  of  this,  and  like  terms  in  ticket,  575,  576,  580gr,  a 
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GOVERNMENT  — 

property,  of,  subject  to  carrier's  Hen,  4916, 

GRATUITOUS  CARRIAGE  — 

of  baggage,  liability  in  case  of,  716. 

of  passenger,  564-566. 

see  Cabkier  Without  Hike. 
GUN- 

when  constitutes  baggage,  682,  n. 

HACKNEY  — 

coaches,  owners  of,  common  earners,  when,  59-61. 

■HACKS  — 

admission  to  stations  and  station  grounds,  532,  523. 

HAND-OAR  — 

riding  on,  when  contributory  negligence,  654b. 

HEAT  — 

duty  of  carrier  to  supply  vehicles  with,  515d. 

"HEATING"  — 

loss  from,  may  be  excluded  by  contract,  288,  n. 

HELPING  PASSENGERS  — 

duty  to  assist  passengers  to  alight,  617a. 
HOUSEHOLD  GOODS  — 

when  constitute  baggage,  681. 
HOYMEN  — 

are  common  carriers,  58a. 
HUMILIATION  — 

passenger  may  recover  for,  810,  815. 

HUSBAND  — 

right  of  action  for  injury  to  wife,  780. 

effect  of  his  negligence  on  wife's  action,  781(5. 

effect  of  wife's  negligence  on  his  action,  781Ci 
IDENTIFICATION  — 

of  passenger  with  his  carrier,  673  et  seq. 

•of  consignee,  carrier  may  require,  344. 

carrier  not  liable  for  refusal  to  deliver  to  unidentified  consignee  whr 
fails  to  produce  bill  of  lading,  344,  n. 
IMPLIED  AUTHORITY  (see  Agent;  Station  Agent). 

IMPLIED  TERMS  — 

in  bill  of  lading,  not  to  be  varied  by  parol,  127. 
IMPROVEMENTS  — 

when  carrier  bound  to  adopt,  294,  295,  529,  530. 
IMPUTED  NEGLIGENCE  — 

in  case  of  children,  666a,  667. 

rule  of  Thorogood  v.  Bryan,  673  et  seq. 
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INCONVENIENCE  — 

passenger  not  justified  in  incurring  danger  to  avoid,  530. 
avoiding,  when  negligence,  663, 

INDECENT  ASSAULT  — 

carrier  liable  for,  by  his  servants,  when,  603, 

INDEMNITY  — 

right  of  carrier  to,  407,  475, 

INDORSEE  — 

of  biU  of  lading,  139,  ,449. 

INFANTS  (see  Child)— 

when  become  sui  juris,  606a,  n. 

when  negUgence  imputed  to,  666a. 

when  chargeable  with  negligence  of  parent  or  guardian,  667. 

INHERENT  NATURE  — 

of  goods,  carrier  not  liable  for  losses  from,  316a,  31C. 
see  Live  Animals. 

INNKEEPER  — 

occasional  entertainment  of  guests  does  not  constitute  one  an  innkeeper, 

56. 
lien  of,  489,  490. 

INSANE  PERSON  — 

carrier  may  refuse  as  passenger,  540. 
INSOLVENCY  — 

stoppage  in  transit  on  account  of,  see  Stoppage  in  Transitd. 
INSPECTION  — 

assignee's  right  to  inspect  goods,  393. 

of  vehicles,  bridges,  etc.,  duty  of  carrier  as  to,  505-513O. 

of  roads,  vehicles,  etc.,  531,  533. 
INSTRUCTIONS— 

duty  of  carrier  to  give,  617c. 

right  of  passenger  to  rely  upon,  580Z. 
INSURANCE  — 

carrier's  right  to  insure  goods  carried,  439. 

carrier  cannot  requu-e  goods  to  be  insured  for  his  benefit,  439a, 

effect  of  unreasonable  delay  upon,  199. 
INSURANCE  COMPANY  — 

right  to  recover  from  carrier  for  loss  of  goods,  733,  n.' 
INSULT  — 

carrier  must  protect  passenger  from,  548-553. 

when  aggravates  damages,  810,  815. 
INSURER  — 

carrier  of  goods  as,  170a. 

carrier  of  passengers  is  not,  498, 
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INTEREST  (see  Damages)  — 

when  recoverable  as  damages,  771,  n, 

INTERMEDIATE  CARRIER— 

may  be  held  liable  for  loss  occurring  on  his  line,  150. 
see  CoNNECTiNa  Carriers. 
INTERMEDDLING  — 

of  owner  with  goods  during  transit,  releases  carrier,  316, 
INTERPLEADER  — 

right  of  carrier  to  have,  407. 
INTERSTATE  COMMERCE  ACT  — 

prohibits  discrimination  in  rates,  303a, 
INTOXICATED  PERSONS  —    ' 

carry  may  refuse  as  passengei-,  540. 

may  be  ejected,  547  and  notes. 

duty  of  carrier  towards,  547,  n.,  548-553. 
INTOXICATION^ 

when  amounts  to  contributory  negligence,  668, 

INUNDATION  — 

whether  act  of  God,  176,  185. 
see  Act  of  God. 

INVITED  INJURY  — 

passenger  cannot  recover  for,  809A 
INVOICE  — 

not  evidence  of  title  to  goods,  131a. 
JETTISON  — 

is  perU  of  the  sea  when,  385. 

when  master  and  owner  of  ship  liable  for,  304 
JEWELRY  — 

when  recoverable  for  as  baggage,  683,  696. 
JOINT  LIABILITY  (see  Partnership  ;  Associations  ;  Connecting  Cab- 


JUDGMENT  — 

in  favor  of  carrier  for  full  value  of  goods,  bar  to  action  by  general 
owner,  436. 

carrier  recovering,  trustee  for  general  owner,  436. 

satisfaction  of,  passes  title  to  party  against  whom  rendered,  436. 

in  trespass  or  trover  against  baUor,  damages  limited  to  special  interest, 
438. 
KIN- 

existence  of,  necessary  under  statutory  actions  for  causing  death,  788, 
LACES  — 

when  recoverable  for  as  baggage,  683, 
LADIE^'  CAR  — 

exclusion  of  men  from,  543,  n. 
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LANDSLIDE  — 

whether  act  of  God,  185&. 
see  Act  oe"  God. 

LATENT  DEFECTS  — 

liabihty  of  passenger  carrier  for,  506-508. 

LAW— 

governing,  validity  and  interpretation  of  contracte,  140-144a. 

"LEAKAGE"— 

virhen  carrier  liable  for,  125. 
is  a  peril  of  the  sea,  289,  n. 

LEASE  — 

of  railroads,  effect  on  liability  of  company,  5156. 

LEGAL  HOLIDAY  — 

delivery  of  goods  upon,  362. 
LEGAL  IMPORT  — 

of  bill  of  lading,  not  alterable  by  parol,  126o. 
LEGAL  PROCESS  — 

carrier  excused  -when  goods  taken  by,  396  et  seq. 

process  must  be  fair  on  its  face,  400. 

carrier  must  notify  owner  of  seizure,  401. 

water  carrier  must  defend  suit  till  owner  notified,  401a. 

carrier  must  not  have  connived  at  seizure,  401&. 

carrier  not  liable  for  not  permitting  goods  to  be  seized  on  process  not 
against  owner,  408a. 

carrier  hable  if  goods  seized  without  process,  399,  n. 

LESSEE  — 

liability  of  railroad  company  for  neglect  of,  5156. 

LEX  FORI  (see  Contract;  Law). 
LEX  LOCI  (see  Contract;  Law). 
LIABILITY  OF  CARRIER  — 

the  liability  imposed  upon  him  by  law,  170a. 

may  assume  greater  liability  by  express  contract,  171,  172. 

exceptions  to  liability  by  law,  see  Act  op  God  ;  Public  Enemy  ;  Public 

Authority  ;  Act  of  Owner  ;  Inherent  Nature  ;  Live  Animals. 
exceptions  to  liability  by  contj-act,  see  Limitation  of  Liability  by 

contract;  Contract;  Bill  op  Lading. 
general  liability  in  execution  of  undertaking,  see  Common  Carrier; 
Transportation;   Duties  of  Carrier;   Negligence;   Damages; 
Actions. 
LIEN  — 

carrier  has,  for  freight,  476.1 

except  when  goods  received  from  one  not  entitled  to  them,  491, 
4&la. 
usually  a  specific  lien,  477. 
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LIEN  — con. 

what  it  covers,  478. 

government  goods,  491&. 
last  of  connecting  carriers  has,  478a. 
how  lost,  479-481. 
how  waived,  483-487. 

takes  precedence  of  consignor  or  creditors,  483. 
tender  destroys,  493. 
lien  not  assignable,  498. 
carrier  cannot  sell  goods  to  satisfy,  494 
liability  of  carrier  while  holding  under,  488a, 
private  carrier  has,  46. 
warehouseman  and  wharfingers,  46. 
on  baggage,  719. 
LIFE  INSURANCE  — 

cannot  affect  right  to  recover  damage,  784,  n. 
LIGHT  — 

duty  to  supply  vehicles  with,  515d. 
to  light  passage-ways,  515e. 
to  light  stations  and  surroundings,  518. 
LIGHTERMEN  — 

when. common  carriers,  58a. 
LIGHTNING  — 

whether  loss  by,  is  act  of  God,  176. 
see  Act  op  God. 
LIMITATION  OF  LIABILITY  BT  CONTRACT  — 
L  By  carrier  of<  goods  — 

goods  now  usually  shipped  under  such  contract,  335. 

rigor  of  common-law  rule  thereby  relaxed,  336. 

rule  permitting  such  limitation  in  England,  337-334 

early  American  cases,  335,  386. 

rule  adopted  that  carrier  may  limit  liability  by  contract^  337. 

contract  must  be  express,  337a. 

limitation  is  based  on  contract,  3376. 

but  is  prohibited  in  some  states,  337c. 
what  constitutes  special  contract,  338. 
mere  notice  is  not  enough,  338,  339. 

but  otherwise  as  to  notice  not  intended  to  limit  liability,  344 
acceptance  of  carrier's  receipt  amounts  to  contract,  340. 
failure  to  read  no  defense  if  no  fraud  practiced,  340. 
shipper  presumed  to  have  assented  if  he  accepts  receipts  341. 
contract  need  not  be  in  writing,  343. 
form  and  mode  suflScient,  343. 
parol  modifications  of,  136-138, 343. 
form  may  be  prescribed  by  statutes,  343a. 
terms  of  contract  must  be  plain  and  legible,  345. 
use  of  fine  type,  when  a  fraud,  345  and  note. 
67 
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LIMITATION  OF  LIABILITY  BY  CONTRACT,  By  CARRIEK  of  goods -- 
con. 
receipt  must  be  accepted  by  shipper  at  time  of  shipment,  365. 

how  rule  affected  by  custom,  246. 
prior  parol  agreement  acted  upon  not  changed  by  subsequent 

delivery  of  bill  of  lading,  247,  247a. 
extent  to  which  carrier  may  limit  his  liability,  248. 

may  stipulate  for  exemption  in  carriage  of  live  animals,  348a. 

or  for  loss  by  fire,  348&. 

or  for  delay  by  mobs,  strikes,  etc.,  248e. 

or  for  loss  from  thieves,  robbers,  etc.,  348d. 
amount  of  damages  may  be  fixed  by  contract,  349. 

how  when  loss  by  negligence,  350. 

duty  of  shipper  to  disclose  value,  352,  353a,  356. 

sufficiency  of  notice,  255,  256. 
time  within  which  claim  shall  be  made  may  be  fixed,  359. 

effect  of  stipulations,  356-259. 
burden  of  proof  on  carrier  to  show  himself  exempt,  359a,  765,  767. 

exceptions  to  this  rule,  259a. 
negligence,  liability  for  cannot  ba  stipulated  against,  360  et  seq. 
agent  of  shipper,  jwwer  to  bind  by  contract,  265. 

of  carrier,  power  to  bind  by  contract,  266,  267. 
what  constitutes  contract  of  exemption,  370. 

must  be  express,  370. 
connecting  carriers  may  claim  benefit  of,  when,  373. 

the  English  rule,  374. 

construction  of  contract  will  be  strictly  against  the  carrier,  275. 
particular  terms  not  enlarged  by  general  language,  276. 
construction  of  specific  terms  not  altered  in  carrier's  favor, 

377. 
ambiguous  words  construed  against  carrier,  277a. 
by  what  law  governed,  140-144o. 
consideration  necessary  to  support  contract,  378. 
neghgence  of  carrier  defeats  exemption,  280. 

so  his  misfeasance  if  negligence  excepted,  280a. 
what  is  misfeasance,  280a. 
deviation  or  departure  from  agreement  annuls  exemption,  280b. 
illustrations  of  this  rule,  380i>. 
ILBt  passenger  carrier — 

cannot  limit  liability  by  mere  notice,  581. 
but  contract  may  be  made,  581. 
contract  must  be  fair,  582. 
negligence  may  be  guarded  against,  when,  583-588. 
LIMITATION  OF  TIME  — 
on  passenger  tickets,  576. 
LIMITED  TRAINS  — 

maybe  run  and  higher  rate  charged,  580& 
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LIVE  ANIMALS  — 

carrier  not  liable  for  caniage  of,  as  in  case  of  inanimate  freight,  217. 

difference  in  liability  based  on  inherent  nature,  318. 

carrier  does  not  warrant  against  inherent  nature  of  the  animal,  218. 
as  its  want  of  vitality,  natural  vice,  fear,  etc.,  218,  219,  220. 

except  as  to  such  defects  carrier  is  Uable,  221,  222. 
is  not  merely  agent  of  owner,  222. 

duty  .of  shipper  to  disclose  peculiarities  afifecting  risk,  223. 

duty  to  disclose  value  of,  252a. 

escape  of  animals  from  car,  liability  for,  216,  n.  1,  219. 

carrier  may  stipulate  for  exemption  in  carriage  of,  248a. 

care  to  be  taken  of,  during  journey,  322a,  322b. 
LIVE  STOCK  (see  Live  Animals). 
LORD  CAMPBELL'S  ACT  — 

nature  and  effect  of,  782. 

similar  acts  in  United  States,  783. 

who  may  sue  under,  783a. 

damages  to  be  allowed  under,  784,  785. 

dependeii.ce  for  support  not  essential,  786,  787. 

■eart  ofkin  must  exist,  788. 

whether  statute  gives  new  right  of  action,  789. 

extraterritorial  efEect  of  statutes,  789a. 

LOSS  — 

measure  of  damages  for  loss  of  goods,  769. 
LOST  TICKET  — 

passenger  must  pay  again,  572  and  notes. 
LUMP  SUM  — 

when  payable  as  freight,  444 

MAIL  AGENTS  — 

persons  in  mail  service  not  common  carriers,  81. 

entitled  to  protection  as  passengers,  563. 
MAIL  BAGS  — 

injury  to  passenger  from  throwing  off  of,  561. 
MAIL  CAR- 

riding  on,  when  contributory  negUgenoe,  654. 

MALFEASANCE  — 

carrier  liable  for,  14. 
MALICIOUS  ACTS  — 

liability  of  carrier  for  malicious  acts  of  servants,  595-601. 

MALTREATMENT  — 

of  passenger,  damages  for,  810,  815. 
MANDAMUS  — 
•     will  not  lie  to  compel  carrier  to  accept  and  carry  goods,  1156. 

MANDATORY  INJUNCTION  — 

lies  to  compel  acceptance  and  carriage  of  goods,  when,  1156. 
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MANUFACTURER  — 

liabUity  of  passenger  carrier  for  negligence  of,  509-513. 

MANUSCRIPT  — 

when  baggage,  683. 

MARINERS  — 

who  are,  under  contract  limiting  liability,  377&. 

MARKET  — 

loss  of,  when  compensated  m  damages,  774. 

Market-price — 

when  measure  of  damages,  769,  774 

MARKET  VALUE  — 

when  measure  of  damages,  769  et  seq. 

MASTER  OF  VESSEL  (see  Common  Carrier)  — 
authority  of,  629. 

may,  in  case  of  emergency,  require  services  of  passenger.  629,  630. 
stands  in  loco  parentis  to  minors  and  female  passengers,  632. 
may  coerce  passenger  guilty  of  improper  conduct,  688. 
such  power  to  be  exercised  with  extreme  caution,  633. 
must  be  competent,  293. 
duty  of,  as  to  stowage,  304 

duty  of,  to  obey  instructions  of  shipper  as  to  carriage  of  goods,  310. 
must  pay  due  attention  to  marks  upon  goods,  310. 
may  sell  part  of  cargo,  when,  433. 

MEANS  OF   CONVEYANCE  — 

carrier's  duty  as  to,  in  fuU,  505,  515. 

MEDICINE—  , 

carrier  liable  for  mistake  in  administering,  633,  n. 

MERCHANDISE  — 

when  constitutes  baggage,  685. 

MERGER  — 

of  previous  contract  in  bill  of  lading,  138,  128a. 

MILEAGE  TICKET  — 

duty  of  carrier  to  sell,  569a  and  nota 
coupons  on,  not  good  if  detached,  580c. 

MISCONDUCT  — 

of  passenger,  when  wUl  justify  ejection,  544-547. 
MISDIRECTION  — 

effect  of,  when  by  shipper,  216. 

carrier  not  liable  for  wrong  delivery  caused  by,  345,  346,  849&. 

MISFEASANCE  — 

annuls  exemption  from  liability,  280a. 
what  is,  under  this  rule,  380a. 


INDEX.  1061 

References  are  to  sections. 

MISTAKE  — 

of  owner,  effect  of,  216. 

in  bai  of  lading,  see  Bill  of  Lading. 
MITIGATION — 

of  damages  for  conversion  of  goods,  776(X. 

MOBS  — 

not  public  enemies,  205. 

canier  may  stipulate  against  liability  for,  348c. 
MONEY  — 

when  will  constitute  baggage,  682,  n.,  696. 

compensation  in,  not  necessary  to  constitute  common  carrier,  57. 
carrier  of  passenger  and  goods  not  liable  for  money  intrusted  to  agent, 
unless  usage  to  carry  money  established,  74. 
see  Counterfeit  Money. 

MONTE  MEN  — 

carrier  may  refuse  to  carry,  540  and  note. 

may  be  ejected,  547  and  note. 
MORTALITY  TABLES  — 

may  be  used  to  compute  expectation  of  life,  784,  n. 

MOVING  TRAINS- 

getting  on,  when  contributory  negligence,  641. 
getting  off,  when  contributory  negligence,  643. 

see  Street  Cars. 
passing  from  car  to  car  on,  649. 
riding  on  platform  of,  652. 

MUSCHAMFS  CASE  — 

the  rule  in,  146-152. 
NEGLIGENCE    (see   Bailment;    Carrier;    Carrier    without  Hire; 
Common  Carrier;  Coniiubutory  Negugence;  Passfjjger  Car- 
rike)  — 

degrees  of,  11. 

doubtful  utility  of  distinction  between,  11. 

but  not  to  be  entirely  ignored,  11. 

no  degrees  of,  where  human  life  at  stake,  11. 

loss  of  his  own  goods  with  those  of  another,  by  gratuitous  bailee,  prima 
fade  evidence  of  diligence,  28-30. 

what  gross,  sometimes  mixed  question  of  law  and  fact,  32. 

gross  negligence  presumed  from  non-delivery  of  goods  by  carrier  with- 
out hire,  31. 

in  action  against  carrier  without  hire  necessary  to  aver  negligence ;  un- 
necessary to  aver  degree  of,  34. 

responsibilility  of  private  carrier  for  hire  for  negligence  of  servants,  38. 

may  stipulate  against  liability  for,  40. 

negligence  gross,  exemplary  damages  recoverable  for.  811. 

contract  exempting  caiTier  from  bability  for  negligence  must  be  ex- 
plicit, 370. 
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NEGLIGENCE  —  con. 

explosion  of  boiler  presumed  to  be  from  negligence,  184,  800,  801. 
carriers  who  are  partners  responsible  for  negligence  of  each  other's 

agents,  158. 
carrier  liable  for  loss  by  act  of  God  concuinng  with  his  own  negligence, 

186-188. 
and  for  loss  by  capture  by  public  enemy,  his  own  negligence  contribut-. 

ing  to.  208,  209. 
in  America,  common  carrier  cannot  by  contract  exempt  himself  from 

liability  for  negligence  of  himself  or  servants,  348,  257,  263. 
doctrine  in  England,  258,  260. 
doctrine  in  New  York,  264. 
when  such  contract  allowed,  must  be  clear  and  unambiguous,  261, 264, 

270. 
general  language  insufficient,  270. 

when  succeeding  carrier  may  avail  himself  of  such  contract,  271-273. 
carrier  cannot  usually  protect  himself  by  contract  from  loss  resulting 

from  defect  in  vehicle  due  to  his  own  negligence,  293. 
when  he  can  so  protect  himself,  contract  must  be  clear,  393. 
negligence  in  caiTier  by  water  not  to  provide  competent  master  and 

sufficient  crew,  293. 
and  all  necessary  appliances,  293. 

cannot  protect  himself  from  consequences  of,  by  contract,  294,  395. 
~  negligence  in  stowage,  307. 
great  diligence  to  be  used  to  prevent  fire  on  steamboat,  309. 
care  to  be  taken  of  goods  diiring  transportation,  320-334. 
liability  of  carrier  as  warehouseman  for  negligence,  355. 
diligence  to  be  used  by  consignee  in  removing  goods,  364 
Passenger  carrier  — 
proof  of  negligence  essential  to  recovery  against,  497. 
care  and  circumspection  to  be  used  by,  498-503. 
passenger  carrier  by  steam,  503. 
responsibility  for  means  of  conveyance,  505-513. 
contributory  negligence  of  another,  513-515. 

■negligence  as  to  platforms  and  other  stational  arrangemente,  see  Pas- 
senger Carrieb,  516-531. 
as  to  roads,  see  Passenoer  Carrier,  534-538,  529,  530. 
aa  to  itnprovements  tb  promote  safety  of  passenger,  see  Passenger 

Carrier. 
as  to  examination  of  vehicle  and  other  apparatus,  530,  531. 
as  to  character  of  servants,  see  Passenger  Carrier,  533-536. 
■  negligence  as  to  passengers  and  strangers,  see  Passenger  Carrier, 

553-556. 
contract  exempting  from  liability  for  negligence  to  passengei-s,  void, 

584,  585,  586. 
negligence  in  expelling  passenger  from  veliicle,  593-594. 
in  not  conforming  to  schedules  and  notices,  604-606. 
detention  of  passenger  caused  by,  608. 


mn-^x.  1063 

References  are  to  sections. 

NEGLIGENCE,  Passenger  carrier  —  con. 
In  starting  train  without  warning,  611. 
in  failing  to  give  notice  of  arrival  at  stations,  614. 
in  inviting  passenger  to  alight  at  unsafe  place,  615, 616. 
in  passing  beyond  platform,  617. 

proof  of  strict  conformity  to  statutory  regulations  affords  no  presump- 
tion of  due  care  and  diligence,  626. 


carrier  not  liable  for  baggage  lost  by  negligence  of  passenger,  see  Bag- 
gage. 
Contributory  negligence,  see  Contributort  NEGiiiGENCB. 

NEGOTIABILITY  — 

of  bais  of  lading,  129-139. 
NON-DELIVEEY  — 

of  goods,  see  Delivery. 
NOTICE— 

of  departure  of  trains,  carrier  must  give,  when,  611. 

of  arrival  at  station,  carrier  must  give,  614 

to  carrier  of  delivery  of  goods,  92. 

knowledge  of  carrier's  agent  equivalent  to  notice,  96. 

passenger  carrier  not  liable  for  baggage  left  at  usual  place  vidthont  no- 
tice of  owner's  intent  to  become  passenger.  100. 

carrier  may  by  notice  relieve  himself  from  obligation  to  carry  particu- 
lar kind  of  goods,  111,  112. 

in  America,  common  carrier  cannot  limit  liability  by  notice,  235,  338. 

distinction  between  notices  limiting  common-law  liabilities  and  those 
restricting  business  to  particular  routes,  classes  of  goods,  etc.,  344 

when  notice  incorporated  in  receipt  so  as  to  form  part  of  contract,  must 
be  plain  and  easily  legible,  245. 

must  be  on  face  of  receipt,  245. 

any  attempt  at  fraud  vitiates,  245. 

on  back  of  receipt,  no  evidence  in  favor  of  carrier,  245. 

ambiguities  solved  against  carrier,  275. 
Carrier  by  water  — 

notice  to  consignee  of  arrival  of  goods,  357. 

actual  notice  necessary,  360,  365. 

may  be  waived  by  usage  or  previous  course  of  dealing,  366. 
Bailroads  — 

notice  to  consignee  of  ai-riral  of  goods  by  railroad  company,  367-375. 
see  Common  Carrier. 

notice  of  refusal  of  consignee  to  accept  goods,  by  carrier  bound  to 
make  personal  delivery,  383-388. 

notice  of  refusal  of  consignee  to  accept  C.  O.  D.  goods,  392. 

notice  to  consignor  or  owner,  of  legal  proceedings  against  goods,  401. 
Passenger  carrier  — 

cannot  limit  liability  by  notice,  581. 

must  use  diligence  to  conform  to  published  notice  and  schedule,  604-606. 
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NOTICE— con. 

Stoppage  in  transitu  — 
simple  notice  to  carrier  sufficient,  410. 
■may  be  given  by  general  agent  of  consignor,  411. 
cannot  be  by  stranger,  411. 
should  be  to  person  in  possession  of  goods,  412. 
if  to  employer  or  agent,  opportunity  should  be  given  to  notify  person  in 

actual  possession,  413. 
after  notice  to  carrier,  vendor  constructively  in  possession,  430. 
NOTICE  TO  CONSIGNEE  — 

of  arrival  of  goods,  necessity  for,  by  carrier  by  water,  365  et  seq. 
by  r^lroad  companies,  387  et  seq. 
by  express  companies,  379  et  seq. 
NOTICE  TO  CONSIGNOR  — 

that  consignee  refuses  goods,  383-385. 

or  is  absent  or  cannot  be  found,  386-388. 
OBSCENE  LANGUAGE- 

ejection  of  passenger  fori  546. 
OMNI=BU8  — 

proprietor  of,  when  a  common  carrier,  59. 
ONUS  PROBANDI  (see  Burden  of  Proof;  Evidence). 
OPEN  CARS  — 

duty  of  carrier  in  use  of,  295&. 
OPERA  GLASS  — 

when  is  baggage,  683. 
OPTION  — 

as  to  routes,  haw  exercised,  818,  313a. 
OVERCHARGE- 

action  for  r'ecoveiy  of,  756a. 
OWNER  — 

-  of  goods,  not  liable  for  freight,  when,  46& 
PACKING  — 

negligenii  by  shi<)per,  effect  of,  316,  319. 
PARENT- 

right  of  action  for  injury  to  child,  778-781. 
effect  of  child's  negligence  upon  parent's  action,  781a. 
effect  of  parent's  negligence  of  his  own  action,  7816k 
PARLOR-CAR  — 

liability  of  proprietors  of,  617sr. 
see  Sleeping-Car. 
PAROL  CONTRACT  — 

not  merged  in  bill  of  lading,  when,  138,  246. 

after  being  acted  upon,  is  not  merged  in  subsequent  bill  of  lading  or  re- 
ceipt, 347, 347a. 
sufficiency  of,  343. 
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PAROL  EVIDENCE  — 

terms  of  bill  of  lading  not  to  be  varied  by,  136-138. 

PARTIES  — 

to  actions  against  carrier  of  goods,  730-736. 
see  Actions. 
PARTNERSHIP  — 

individuals  and  corporations  may  be  partners  as  carriers,  158. 

in  Such  case,  jointly  liable,  158. 

proprietors  of  stage  lines  employing  drivers  for  different  sections  of 
road,  and  dividing  profits  and  losses,  are  partners,  158,  159. 

otherwise,  when  each  bears  expenses  and  receives  profits  of  his  own 
section,  one  acting  as  agent  for  collection  of  fare  for  others,  159. 

or  where  there  is  mere  division  of  gross  x-eceipts,  159. 

partnership  not  necessary  to  joint  liability,  160. 

arrangements  for  carriage  between  connecting  lines  sometimes  create 
joint  liability,  and  sometiines  do  not,  160. 

proprietors  of  connecting  stage  hnes  each  responsible  for  miscoiidubt  of 
driver  jointly  employed,  161. 

goods  lost  on  wharf-boat  of  association  of  carriers,  liability  joint  and 
several,  163. 

liability  of  connecting  railways  for  lost  baggage,  163. 

liability  of  connecting  carriers  for  lost  freight,  164,  165. 

no  joint  liability  when  separate  tickets  sold  by  common  agent,  though 
all  the  tickets  equivalent  to  one  through  ticket,  166. 

nor  when  common  agent  collects  fare  for  two  or  more  connecting' car- 
riers, 167. 

carrier  selling  ticket  to  passenger  to  go  beyond  his  own  line,  liable  '^for- 
the  fault  of  connecting  carrier,  168. 

conti-acfc  for  division  of  freights  in  certain  proportions  renders  carriers 
liable  as  partners,  169. 

where  each  bears  expenses  of  his  own  route,  and  profits  divided  ac- 
cording to  distances  or  otherwise,  not  partners  inter, se,  or  as  to  third 
persons,  169.  .  " 

railroad  companies  and  other  incorporated  associations  may  become 
partners  at  least  to  third  persons,  170. 

PASSENGER  (see  Passenger  Caebiee)  —    , 
duty  of  earner  to  accept,  537,  538. 
whom  carrier  may  refuse  to  accept,  539-541. 

right  to  be  carried  on  freight  trains,  538a. 

or  on  pay  train,  538a,  n. 

prisoner  may  be  accepted  as,  when,  541a. 

gamblers  and  monte  men  may  be  excluded,  540,  n. 
separation  of,  for  color,  sex,  etc.,  543.  543,  notes. 

discriminations  on  account  of,  543,  notes, 
ejection  of  passenger  for  misconduct,  544r-547. 

what  conduct  will  justify,  544^547. 

when  one  passenger  may  be  ejected  for  misconduct  of  another,  545a. 
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PASSENGEE— con. 

protection  of,  duty  of  carrier  as  to,  548-553a. 

extent  and  nature  of  duty,  548-5530. 
who  entitled  to  be  considered  a  passenger,  554,  565a. 

who  are  not,  554  et  seq. 

person  by  mistake  on  wrong  train,  555a. 

child  stealing  ride,  555. 

child  carried  free,  565a. 

adult  stealing  ride,  555. 

tramps,  defrauders,  etc.,  555. 

person  riding  on  drover's  pass,  5556. 

person  entering  car  before  ready  to  start,  557a. 

persons  waiting  at  station  to  take  train,  556,  557,  559,  561. 

persons  coming  to  take  train,  560. 

persons  temporarily  leaving  vehicle,  561a. 

payment  of  fare  not  necessary,  565. 

express  messenger,  564. 

mail  agent,  563. 

servant,  563,  564. 
gratuitous  passengers,  duty  to,  566  et  seq. 
fare  of,  how  and  when  paid,  567a-567d. 

see  Fake. 
pickets  of,  duty  to  procure,  and  effect  of,  568-580fc. 

see  Tickets. 
must  conform  to  reasonable  regulations,  587-590. 

see  RjlGXJLATIONS. 

may  be  ejected  for  refusal,  587-591. 

see  Ejection. 
treatment  due  to,  595-601. 

see  Assault  ;  Servants. 
diligence  in  transportation  of,  603  et  seq. 
duty  to  stop  trains  at  stations  to  receive,  608a. 

PASSENfJER  CAERIER  — 

1.  In  general  — 

distinction  between  carrier  of  passengers  and  common  carrier  of 

goods,  495-497. 
not  common  carrier  as  to  slaves,  496. 
negligence  essential  to  recovery  against,  497. 
not  liable  far  injury  sustained  at  hands  of  lawless  persons,  except 

in  case  of  negligence,  497. 

2.  Degree  of  care  and  negligence  required  by  carrier  of  passengers  — 
not  insurers  of  safety  of  passenger,  498. 

must  use  utmost  care  and  circumspection  possible  under  circum- 
stances, 499-503. 

not  every  precaution  that  human  mind  can  conceive,  502. 

regard  must  be  had  to  circumstances  and  means  or  manner  of  con- 
veyance, 503. 
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PASSENGER  CARRIER,  Degree  of  care  and  negligence  required  by — coil 
carriers  by  steam  beld  to  highest  degree  of  care,  503. 
any  negligence  on  their  part,  gross,  503. 

3.  Risks  which  passenger  takes  upon  himself — 

passenger  assumes  risk  from  casualties  against  which  human  skiU 
and  foresight  cannot  provide,  504. 

4.  Carrier's  responsibility  for  safety  of  means  of  conveyance  — 
carrier  of  goods  warrantor  of  absolute  safety  of  vehicle,  505. 
carrier  of  passengers  liable  for  injuries  from  palpable  or  easily 

discovered  defects,  505. 
liable  for  injuries  from  defects  discoverable  by  most  careful  and 

thorough  examination,  506-608. 
not  liable  for  latent  defects  which  human  care  and  skill  cannot 

detect,  506-508.  ' 

liability  for  injui-ies  from  articles  brought  into  vehicles  by  other 

passengers,  515c. 

5.  Inability  for  defects  attributable  to  fault  of  manufacturer  — 
rule  in  New  York  and  Tennessee,  509-511. 

according  to  general  rule,  carrier  liable  for  such  defects,  513. 
same  i-ule  applied  to  bridges,  513a. 

6.  When  injury  results  from  contributory  negligence  of  another  — 
cai'rier  hable  if  his  own  negligence  concurs  in  any  degree,  313. 
and  when  injury  results  from  defects  in  roads  of  another  company 

over  which  he  runs  his  vehicle,  514. 

and  for  injury  from  leaving  hatchway  open  in  hulk  used  by  liira 
for  embarking  passengers,  515. 

where  stage-owner  uses  ferry,  liable  for  negligence  of  ferry  com- 
pany, 515. 

liability  for  injury  caused  by  concurrent  act  of  two  carriers,  515a. 

liability  for  acts  of  lessee,  5156. 

7.  Duty  in  respect  of  management  and  running  of  vehicle»-^ 
carrier  must  exercise  highest  care,  515e. 

illustrations  of  this,  ol5e. 

8.  Railway  company  must  provide  smtable  piatforms  — 
suitable  platforms  and  accommodations  at  stations,  516. 
platform  must  be  at  proper  distance  from  track,  517. 

wharf  used  by  railway  company  as  passageway  for  through  pas- 
senger must  be  kept  in  good  condition,  517. 

platform  must  be  kept  in  safe  condition,  517. 

platform  and  station  must  be  well  lighted,  518. 

must  have  suitable  means  of  descent  when  passenger  invited  to 
alight,  519. 

passenger  alighting  in  unsafe  place  without  invitation  assumes  the 
iTsk,  509. 

carrier  liable  for  unsafe  condition  of  bridge  erected  by  him  to  af- 
ford convenient  access  to  station.  519. 

and  where  dangerous  route  to  station  insufficiently  lighted,  519. 
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PASSENGER  CARRIER,  Railway  company  must  provide  suitable  plat- 
forms—  con. 

not  liable  when  passenger  heedlessly  runs  into  danger  to  avoid  dis- 
comfort, 530. 

greatest  caution  required  in  stational  arrangement  to  secure  safety 
of  passenger,  521. 

but  even  as  to  tjiem  the  law  demands  nothing  unreasonable,  531. 
9.  Powers  of  such  corporations  to  adopt  regulations  as  to  admission 
.  into  depots  and,  stations  — 

have  right  to  adopt  reasonable  regulations  to  exclude  pei'sons,  not 
passengers,  from  grounds  and  buildings)  532. 

limitation  on  such  power,  533. 

may  forcibly  eject  intruder,  when,  533. 

unreasonable  discrimination  not  allowed  in  enforcing  such  rule, 
523. 

10.  Duty  as  to  roads  when  provided  by  themselves — 

must  use  same  care  in  keeping  road  in  order  as  in  selecting  ve- 
hicle, 524. 

especially  railroads,  534. 

highest  degree  of  care  required  in  construction  of  road-beds, 
.f)34. 

but  need  not  "be  so  expensive  as  to  make  business  of  carrier  im- 
practicable, 524. 

not  liable  for  defect  in,  caused  by  extraordinary  and  unforeseen 
event,  when  due  diligence  used,  525. 

when  unsound  materials  used  in  subsidiary  appointments,  carrier 
liable,  526. 

not  liable  for  accident  caused  solely  by  negligence  or  trespass  of 
stranger,  527. 

accident  from  latent  defect,  when  carrier  liable  for,  528. 

11.  Responsibility  for  not  adopting  useful  improvements  to  promote 

safety  of  passengers  — 

liable  for  failure  to  adopt  known  and  genei-ally  used  improve- 
'     ments  conducive  to  safety  of  passengers,  529. 

not  bound  to  use  every  possible  means  to  avoid  injury  which  high- 
est degree  of  skill  and  ingenuity  might  suggest,  529. 

nor  for  failing  to  adopt  untried  machine  or  mode  of  construction, 
529,  530. 

12.  Duty  as  to  examination  of  vehicle  and  other  apparatus,  531,  532. 

13.  Responsibility  for  character  of  servants  employed  — 
servants  must  be  competent,  attentive  and  skilful,  533. 

driver  on  dangerous  route  must  be  cool,  self-possessed  and  prudent^ 

583. 
carrier  liable  for  negligence  or  incompetency  of,  534 
driver  of  coach  must  select  least  dangerous  route,  534. 
must  caution  passengers  in  passing  over  dangerous  part  of  route, 

534. 
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PASSENGER  CARRIER,  Responsibility  for  character  of  servants  em,- 
ployed.  —  con. 

liable  for  accident  from  racing  or  improper  speed,  534. 

when  passenger  has  been  puf  in  dangerous  position  by  negligence 
of  driver  and  injures  himself  in  attempting  to  escape,  carrier 
liable,  534' 

or  where  accident  occurs  through  intoxication  of  driver,  534. 

corporations  organized  for  carrying,  responsible  for  negligence  or 
incompetency  of  servants,  535. 

constructively  present  when  servant  acting  within  scope  of  author- 
ity, 535. 

carrier  by  steam  held  to  strictest  accountability  for  competency 
and  skill  of  servants,  535. 

gross  misconduct  knowingly  to  emjiloy  incompetent  or  intemper- 
ate servant,  536. 

in  such  case,  liable  for  vindictive  damages  to  passenger  injured 
thereby,  536. 

presumption  in  such  case,  where  injury  occui'S  which  might  have 
been  avoided  by  skill,  536. 

intemperate  habits  of  railway  emjjloyee  with  knowledge  of  com- 
pany may  be  shown  in  aggravation  of  dalnages,  536. 

retention  at  ratifies  act,  536. 
14  Duty  to  accept  as  passengers  those  who  offer  themselves  for  car- 
riage— 

in  England,  railway  and  canal  companies  bound  by  statute  to 
carry  all  who  offer,  537. 

in  America,  passenger  carriers  bound  to  carry  all  who  offer,  against 
whom  there  is  no  legal  objection,  538. 

duty  to  carry  on  freight  trains,  538a.  , 

15.  Whom  carrier  may  refuse  to  accept  — 

persons  refusing  compliance  with  reasonable  regulations.  539. 

or  who  are  guilty  of  gross  or  vulgar  habits,  53  >. 

or  who  create  disturbances,  539. 

or  persons  of  doubtful,  suspicious  or  dissolute  character,  539. 

or  persons  whose  object, is  to  interfere  with  business  of  carrier, 

539. 
or  persons  afflicted  with  contagions  diseases,  540. 
or  persons  likely  to  excite  papular  violence,  or  to  be  exposed  to 

peculiar  danger  at  destination,  540,  541. 

16.  Passengers  may  be  separated  according  to  sex,  character,  etc. — 
persons  paying  different  rates  of  fare,  542. 

may  interdict  intrusions  by  one  class  on  accommodations  prepared 

for  others,  543. 
may  enforce  separation  of  male  and  female  passengers,  543. 
separations  on  account  of  color,  543. 
contracts  for  carriage  understood  as  made  with  reference  to  such 

regulations,  543, 
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PASSENGER  CARRIER  — con. 

17.  When  once  accepted,  passenger  cannot  be  ejected  except  for  im- 

proper conduct  ^- 

may  be  tor  improper  conduct,  544,  546,  547. 

no  right  to  carry  on  business,  against  rules  of  carrier,  in  convey- 
ance, 546. 

duty  of  carrier  to  expel  disorderly  persons  when  disturbing  other 
passengers,  547. 

mere  breach  of  good  manners  not  always  sufficient  to  warrant  ex- 
pulsion, 547. 

when  one  passenger  may  be  ejected  for  the  misconduct  of  another, 
5450. 

duty  of  Carrier  to  protect  passenger,  548. 

bound  to  high  degree  of  diligence  in,  549-5510. 

but  servants  of  carriers  only  bound  to  act  when  improprieties  are 
witnessed  or  made  known  to  them,  553. 

18.  Difference  between  passenger  and  stranger  in  degree  of  care  and 

diligence  to  be  used  — 

bound  to  highest  degree  of  human  skiU  and  foresight  in  prevent- 
ing injuries  to  passenger,  553. 
'  duty  to  persons  coming  to  assist  passenger,  553a. 
1%  Wlio  are  passengers  — 

who isa passenger,  554. 

person  carried  at  his  own  solicitation,  in  vehicle  not  used  for 
carrying  passengers,  is  not,  554. 

although  owner, of  conveyance  carries  passengewl^  other  modes, 
555. 

jiei'son  in  vehicle  by  fraud,  or  against  orders  of  owner,  not.  555. 

must  be  lawfully  on  train,  555. 

person  traveling  fraudulently  on  free  ticket  of  another  can  re- 
cover only  for  gross  negligence,  555. 

not  necessary  to  be  upon  vehicle  to  constitute  one  a  passenger,  556. 

person  received  in  vehicle  before  ready  to  start  is,  557a. 

person  riding  on  drover's  pass,  555b. 

when  one  a  passenger,  556-563. 

person  waiting  at  station,  556,  559. 

person  coming  to  station,  560. 

person  standing  on  platform,  561. 

person  leaving  train  temporarily,  561a- 

person  assisting  carrier's  servants,  561&. 

when  obligation  to  cany  imposed,  direct  contract  not  necessary  to 
create  liabiUty,  563. 

where  contract  for  carriage  void  because  made  on  Sunday,  carrier 
liable  for  negligence,  563. 

person  not  employee,  lawfully  on  train,  entitled  to  same  care  and 
diligence  as  passengers,  564. 

payment  of  fare  not  necessary  to  constitute  one  a  passenger,  565. 

same  care  and  diligence  due  to  gratuitous  passengers  as  to  others,  566. 
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PASSENGER  CARRIER  — con. 
30,  Ticket— 

both  receipt  and  contract,  568. 

passenger  bound  to  comply  with  reasonable  by-laws  an  J  regula- 
tions in  reference  to  purchase  of  tickets,  569. 

may  be  required  to  purchase  before  entering  cars,  570. 

passenger  in  car  cannot  be  ejected  for  want  of  ticket,  if  willing  to 
pay  fare,  570. 

refusing  to  buy  ticket»or  pay  fare,  may  be  ejected,  571. 

regulation  requiring  passenger  without  ticket  to  pay  additional 
fare  not  unreasonable,  571. 

but  reasonable  opportunity  must  be  given  to  purchase  ticket,  571. 

passenger  failing  to  i)urchase  on  account  of  premature  closing  of 
olHce,  cannot  be  required  to  pay  additional  fare,  571. 

paying  such  additional  fare,  may  recover  back,  571. 

ejected  in  such  case  for  refusal,  may  recover  damages,  571. 

regulation  requiring  conductor  to  expel  passenger  refusing  to  ex- 
hibit ticket,  reasonable,  572. 

passenger  losing  ticket  may  be  required  to  pay  fare,  573.     ' 

lost  or  mislaid,  reasonable  time  for  search  must  be  allowed,  573. 

passenger  leaving  commutation  ticket  at  home  may  be  expelled  for 
refusing  to  pay  fare,  573. 

regulation  that  ticket  may  be  demanded  in  exchange  for  check, 
reasons&le,  573. 

passenger  refusing  to  comply  with,  may  be  expelled,  573. 

but  passenger  cannot  be  compelled  to  surrender  ticket  without 
receiving  evidence  of  payment  of  fare  in  return,  573. 

but  having  done  so,  cannot  be  expelled  by  another  conductor,  573. 

in  such  case  may  recover  compensatory  damages,  574. 

when  passenger  pays  for  a  ticket  to  a  certain  place,  and  agent  by 
mistake  issues  ticket  for  shorter  distance,  carrier  liable  for  ex- 
pulsion, 574. 

journey  once  commenced  must  be  continued  without  intermissicm, 
575. 

Umited  tickets  must  be  used  within  time  of  limitation,  575,  576. 

ticket  for  this  date  only  not  good  at  subsequent  date,  576. 

"  good  for  one  seat "  means  seat  in  train  in  which  holder  has  once 
taken  passage,  576. 

passenger  stopping  over  cannot  proceed  on  same  ticket,  576. 

rale  in  case  of  coupon  ticket,  577. 

carrier  issuingT;hrough  ticket  for  transportation  on  route  of  con- 
necting carrier,  agent  for  latter,  when,  166-168,  577,  578. 

not  responsible  for  safety  of  passenger  beyond  his  own  line,  578. 

or  baggage  beyond  his  own  line,  578. 

holder  of  coupon  ticket  may  stop  at  end  of  eaoh  line  represented 
by  coupons,  and  resume  within  a  reasonable  tiipe,  578. 

ticket  does  not  necessarily  contain  whole  of  contract,  579. 

parol  evidence  of  real  contract  adnlissible,  when,  579;  580. 
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PASSENGER  CARRIER,  Tialeet  — con. 

when  nothing  shown  but  sale  of  ticket,  presumption  that  carrier  is 
responsible  for  his  own  route  alone,  579. 

when  net  profits  divided  among  successive  carriers,  liable  as  part- 
ners, 579. 

passenger  carrier  cannot  limit  his  liability  by  regulation  or  notice, 
581. 

may  by  contract,  581. 

when  contract  printed  on  ticket,  presumption  conclusive  that  it  is 
complete  and  entire,  581. 

must  be  plainly  written  or  printed  on  face  of  ticket,  582. 

when,  printed  illegibly  or  unintelligibly  on  back  of  ticket,  pre- 
sumption that  passenger  did  not  see  or  understand,  582. 

passenger  bound  by  terms  of  ticket  contract,  .')80a-58Q7V 
see  Tickets. 

21.  Right  of  carrier  to  provide  by  contract  against  liability  for  inju- 

ries to  passengers  arising  from  negligence  of  self  or  servants  — 
such  stipulation  void,  584-586. 

22.  Passenger  must  conform  to  regulations  of  carrier,  and  may  be 

ejected  for  refusal,  587. 

to  warrant  expulsion,  regulation  must  be  essential,  587. 

passenger  refusing  to  comply  with  essential  regulation  does  not 
regain  right  to  remain  in  railroad  carriage  by  offering  to  con- 
form after  signal  given  to  stop  train,  589. 

but  may  take  passage  in  another  train  on  same  road,  589. 

passenger  forfeiting  right  to  carriage  may  be  expeUed  at  any  point 
on  the  route,  590. 

23.  Right  to  eject  must  be  exercised  in  proper  manner  — 
only  such  force  as  is  necessary  to  be  used,  591. 

carrier  liable  for  unnecessary  violence,  insult  or  indignity,  591. 

24.  When  and  to  what  extent  passenger  may  resist  — 

>    when  attempt  made  to  expel  from  train  in  rapid  motion,  592. 
when  attempt  made  to  expel  wrongfully,  passenger  may  repel  by 

use  of  any  necessary  force,  593. 
due  care  in  expelling,  question  of  fact,  594. 

carrier  not  always  liable  when  passenger  expelled  while  ti-ain  in 
motion,  594. 
I  always  necessary  to  slacken  speed  so  as  to  prevent  injury,  594 

25.  Passenger  entitled  to  respectful  treatment  from  carrier  and  his 

servants  — 

carrier  liable  for  ill-treatment  of  passenger  by  his  servants  or  him- 
self, 595-598. 

damages  in  such  case,  698. 

rule  in  New  York,  599. 

to  what  extent  servant  must  be  acting  within  line  of  his  duty  to 
render  carrier  liable  for  injuries  to  passenger  inflicted  by  him, 
600-602. 

railway  company  liabfc  for  indecent  assault  upon  female  passenger 
by  conductor,  602. 
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PASSENGEE  CARRIER  — con. 

26.  Time  at  which  carrier  must  commence  transportation — 

in  absence  of  express  contract,  passenger  purchasing  ticket  not  en- 
titled to  transportation  at  particular  hour,  603. 

implied  agreement  to  commence  journey  within  reasonable  time 
and  prosecute  without  unnecessary-  delay,  603. 

must  use  diligence  to  conform  to  published  schedule  and  notices, 
604^606. 
37.  Liability  for  detention  of  passenger  en  route  — 

carrier  liable  for  detention  caused  by  wilfulness  or  negligence  of 
himself  or  servants,  608. 

must  furnish  sufficient  room  and  reasonable  accommodations,  609, 
610. 

must  allow  customary  intervals  for  refreshment,  611. 

must  give  due  warning  to  passengers  of  intention  to  start,  611. 

must  carry  to  end  of  journey  and  give  time  to  alight,  612. 

when  relation  of  carrier  and  passenger  ceases,  613. 

must  give  notice  of  arrival  at  stations,  614 

must  be  careful  not  to  invite  passenger  to  alight  at  imsaf e  place,  615. 

mere  announcement  of  station  not  always  equivalent  to  invitation 
to  alight,  616. 

railroad  train  passing  platform  must  return  to  give  opportunity  to 
alight,  617. 

passenger  jumping  from  train  while  in  motion,  guilty  of  contribu- 
tory negligence,  617. 

28.  Sleeping-cars  and  parlor-cars.' 
liability  of  proprietors  of.  617d,  6177i;. 

see  Sleeping-caks. 

29.  Passenger  carriers  by  water  — » 

regulations  respecting,  prescribed  by  act  of  congress,  618-635. 
do  not  diminish  carrier's  responsibility  for  negligence,  686. 
evidence  of  strict  conformity  to  statutory  regulations  affords  no 

presumption  of  due  care,  626. 
duty  to  furnish  food  and  other  necessaries  during  voyage,  637, 628. 
authority  of  master  of  ship,  629. 
passenger  may  be  required  to?  perform  necessary  services  incase 

of  extraordinary  danger,  629. 
master  cannot  require  greater  exertion  or  exposure  of  passenger 

than  stiictly  necessary,  630. 
passenger  entitled  to  respectful  and  courteous  treatment,  631. 
master  stands  in  loco  parentis  to  minors  and  female  passengers, 

682. 
treatment  due  passenger  dependent  upon  his  behavior,  633. 
master  may  coerce  into  good  behavior  or  exclude  from  society  of 

those  whom  he  annoys,  633. 
such  power  to  be  exercised  with  great  care  and  only  upon  good 

grounds,  633. 
when  carrier  liable  for  material  dela^  in  departure,  634. 
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PASSENGER  CARRIER  — con. 

30.  Presumptions  as  to  negligence  of  passenger  carrier  — 

proof  of  accjident  without  more,  insufficient  to  raise  presumption 

of  negligence,  799. 
mere  surmise  will  not  justify  recovery  against  carrier,  799. 
evidence  of  negligence  equally  balanced,  799. 
negligence  of  carrier  presumed  where  injury  results  to  passenger 

from  defect  in  road,  machinerj-  and  equipments,  800,  801. 
and  in  case  of  collision,  800. 

overturning  stage-coach  on  smooth  road  by  wheel  coming  off,  800. 
plaintiff  not  bound  to  show  want  of  contributory  negligence  in 

himself,  803. 
presumption  that  passenger  exercises  due  care,  802. 
in  Iowa  and  Indiana,  plaintiff  must  show  absence  of  contributing 
negligence,  803. 
see  Negligence,  Conteibutoky. 
PAY  TRAIN  — 

passengers  may  be  excluded  from,  538a,  n.1 

PECUjSriARY  INJURY  — 

damages  for,  caused  by  death,  784, 

PENALTY  — 

for  overcharge,  action  for  recovery  of,  756a. 
PERIL  — 

when  attempts  to  escape  not  neligence,  663,  663a. 
PERILS  OF  THE  SEA  — 

exception  as  to,  281. 

importance  of  it,  383.  « 

term  not  synonymous  with  act  of  God,  288. 
what  included,  283-289. 

jettison  when  included,  285. 

fire  not  included,  288. 

theft,  embezzlement,  etc.,  not  included,  290. 

exemption  does  not  apply  if  carrier  negligent,  390a. 

blowing  of  bilge-water  is,  389,  n. 
PERISHABLE  GOODS  — 

carrier  not  responsible  for  loss  of,  through  inherent  defect,  319,  230. 

preference  may  be  given  to  transportation  of,  337. 
PERSONAL  DELIVERY  (see  Deuvert). 
PHYSICIAN  — 

duty  of  water  carrier  to  furnish,  633,  n. 
PIRATES  — 

are  public  enemies,  205. 

whether  loss  by,  is  a  peril  of  the  sea,  290. 
PISTOL  — 

when  recoverable  for  as  |)aggage,  683,  notes. 
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PLAINTIFF  — 

who  may  be  in  actipns  for  causing  deatli,  783o. 

PLATFORM  — 

passenger  carrier  must  furnish  safe,  516. 

size  and  location  of,  516  and  notes. 

liability  for  unsafe,  517. 

liability  for  not  lighting,  518. 

liability  for  dangers  in  crossing,  519. 

degree  of  care  reqiired,  521a. 

not  liable  for  dangers  not  reasonably  to  be  apprehended,  52L 

injury  to  passenger  while  waiting  on,  557-561. 

unsafe,  when  contributory  negligence  to  use,  QSicL 

PLEADINGS  — 

1.  Against  carrier  of  goods  — 
in  actions  on  the  case,  749  et  seq. 
in  actions  of  assumpsit,  751  et  seq. 
3.  Against  passenger  carrier  — 
what  declaration  must  allege,  793  et  seq. 
see  Actions;  Declaration. 
POLICE  POWER  — 

carrier  not  liable  for  destruction  of  goods  by,  310& 
see  Public  Authoeity. 

POSSESSION— 

by  carrier,  creates  special  property  in  him,  435. 

may  sue  in  his  own  name  for  injury  to  goods  or  for  possession  when 

wrongfully  withheld,  425. 
goods  stolen  from,  sufficient  to  allege  property  in  carrier,  in  indictment, 

425. 
right  to  sue  for  goods  not  inconsistent  with  rights  of  general  owner,  436. 
recovery  for  full  value,  bar  to  action  by  general  owner,  436. 
may  recover  possession  from  owner  when  taken  from  him  wrongfully, 

428. 
or  when  he  has  agreed  to  hold  for  party  having  paramount  title,  438. 
suing  bailor,  in  trespass  or  trover,  damages  Umited  to  amount  of  special 

interest,  428. 
may  hold  possession  until  payment  of  freight,  476-494. 
see  Common  Carrier. 
POSTMASTERS  — 

and  othe'r  persons  in  maU  service,  not  common  carriers,  81. 
PREFERENCE  — 

of  carrier  in  receiving  or  transporting  freight,  45,  397-303,  326,  837. 

carrier  must  not  show,  297. 

must  not  giv^  to  one  shipper  over  another,  SOL 

must  not  give  preferences  in  rates,  303. 

what  amounts  to,  303. 

see  DlSCMMINATION. 
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PRESERVATION  OF  LIFE  — 

pref  eieuce  may  be  given  over  transportation  of  goods,  327a. 

PRESUMPTION  (see  Evidence)  — 

<rf  negligence  against  passenger  carrier,  799, 

PRISONER  — 

liability  for  carrying  one  as,  541a. 

right  to  refuse  to  carry  person  having,  545a. 

PRIVATE  CARRIER  — 
who  is,  35. 

degree  of  diligence  required  of,  37,  38. 
responsibility  for  negligence  of  servants,  38. 

not  liable  for  losses  by  robbery  or  theft  when  proper  diligence  used,  39. 
may  stipulate  against  liability  for  negligence,  40. 
may  enlarge  his  liability  by  contract,  40. 
contract  by,  to  carry  goods  safely,  not  contract  to  insure  safety  of  same, 

40. 
may  by  contract  become  liable  as  insurer,  40. 
contract  to-  enlarge  or  Umit  his  liability  must  be  clear,  40. 
liability  of,  may  be  modified  by  usage  or  by  previous  course  of  dealing, 

40. 
usage  to  have  this  effect  must  be  known  and  established,  40. 
liable  for  injury  to  goods  through  his  negligence,  though  goods  subse- 
quently destroyed  without  his  fault,  41. 
stipulating  against  loss  by  certain  causes,  liable  if  such  loss  could  have 

been  prevented  by  proper  diligence,  43. 
may  limit  his  liabiUfiy  to  losses  occasioned  by  his  own  fraud  or  want  of 

good  faith,  45. 
not  liable  to  action  for  refusal  to  cany  or  for  preferences  as  to  whom  he 

wiU.serve,  45. 
cannot  transform  himself  by  contract  into  a  common  carrier,  45. 
,     qvmre,  whether  he  has  lien  on  goods  in  respect  to  which  he  performs 

services,  46. 

PROCESS  (see  Legal  Process;.  Garnishment;  Trustee  ProcessX 
PROFITS— 

,   loss  of,  when  compensated,  773,  773. 
PROTECTION  — 

carrier  must  furnish  to  passenger,  548-5520. 

extent  and  nature  of  carrier's  duty,  548-553a 

must  prevent  assaults,  attacks  and  intimidation  by  passengers  or 

strangers,  548-552a. 
must  protect  passenger  from  crowding,  pushing,  etc.,  552a. 
PROTRUDING  LIMBS  - 

from  windows  of  cars  and  stages,  when  negligence,  655-659. 
PROXIMATE  CAUSE  — 

when  carrier's  negligence  is,  of  passenger's  injury,  809,  809a. 
act  of  God  must  be,  to  exause  carrier,  see  Act  of  God. 
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PUBLIC  AUTHORITY  — 

can'ier  not  liable  for  losses  caused  by,  2106. 
aa  for  destruction  of  goods  under  police  power,  310a 
or  by  Confederate  authority  in  power,  SlOcL 
see  Public  ENiaiy. 

PUBLIC  ENEMY  — 

carrier  not  liable  for  losses  from,  303. 

reasons  for  the  exception,  204. 

who  is  a;  public  enemy,  305. 

mobs,  rioters,  strikers  and  thieves  are  not,  305. 

unruly  soldiers  out  of  line  of  duty  are  not,  205. 

pirates  are  public  enemies,  205. 

when  rebellion  assumes  magnitude  of  civil  war,  206. 

open  declaration  of  war  not  necessary  to  constitute,  207. 

actual  hostihties  sufScient,  307. 

to  exempt  carrier  from  liability  for  loss  by,  due  diligence  must  have 

been  used  by  him,  208. 
goods  taken  by,  during  deviation,  carrier  liable,  208-310. 
vessel  captured  by,  carrier  loses  freight,  owner  goods,  467. 
recaptured  and  goods  carried  to  destination,  carrier  entitled  to  full 

freight,  467. 

PUNITORY  DAMAGES  — 

when  carrier  liable  for,  811-818. 

PURSER- 

whether  a  mariner,  3776. 

RAILROAD  COMPANIES  — 

always  common  carriers  as  to  goods,  67. 
and  to  baggage,  80. 
not  as  to  persons,  80. 

see  Common  Cabkier  ;  Passenger  Caebiee  ;  Delivebt  ;  'BxaoAQB. 

RATES  — 

discrimination  in,  unlawful,  303. 
extorted,  may  be  recovered,  303,  h. 

HATES  FOR  CARRIAGE  (see  Compensation?  Unlawfdl  DiscKnimA- 

TION)  — 

fixed  by  contract,  not  alterable  by  parol  evidence,  136,  u. 

RATIFICATION  — 

effect  of,  on  servant's  torts,  816. 

of  servant's  acts  by  retaining  him,  536. 

BATS— 

loss  by,  wh'ep  peril  of  sea,  289,  n. 

loss  by,  not  excluded  if  carrier' negUgent  390a,  n. 

BEAD  — 

failure  to,  no  defense  to  limitations  in  contract  if  no  firaud  practiced,  340 
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EEBATE  — 

when  amounts  to  unlawful  discrimination,  303. 

EEBELLION  — 

when  persons  in,  are  public  enemies,  306. 
see  Was. 

RECEIPT  — 

by  carrier  for  goods,  130. 

carrier  entitled  to,  on  delivery,  433. 

cannot  require  surrender  of  bill  of  lading,  433a. 

RECEIPT  FOR  GOODS  (see  Bill  of  Lading).  * 

RECEIVERS  — 

of  railroads,  when  common  carriers,  67a. 

RECITALS  — 

in  bill  of  lading,  conclusiveness  of,  135-135a 

REFRESHMENTS  — 

passenger  continues  such  while  absent  from  vehicle  to  obtain,  561a. 
time  must  be  allowed  passenger  for,  611. 

REFRIGERATOR  CARS  — 

duty  of  carrier  to  use,  395a. 
REGULAR  STATION  — 

carrier  bound  to  stop  only  at,  97. 

what  deemed  to  be,  97  and  notes. 
REGULATIONS  — 

as  to  admission  to  stations,  533,  533. 

carrier  may  adopt  reasonable,  587-589. 

passenger  must  conform  to,  587. 

cannot  affect  ticket  accepted  in  ignorance  of  them,  587. 

passenger  may  be  ejected  for  violation  of,  587. 

how  and  where  ejected,  590. 
REPAIR  — 

.       duty  to  keep  roads,  vehicles,  bridges,  eta,  in,  534  et  seq. 
RES  GESTJE  — 

statement  of  mandatary  who  has  been  robbed,  immediately  after  rob- 
bery, competent  in  his  favor,  33. 

statement  of  mandatary  at  time  of  demand  and  refusal,  part  of  res 
gestcB,  83. 

RESISTANCE  — 

right  of  passenger  to  resist  ejection,  593,  593. 

damages  for  injuries  received  in,  593. 
RESPONSIBILITY  OF  CARRIER  (see  Carrier  Without  Hire  ;  Private 

Carrier  for  Hire;  Common  Carrier;  Passenger  Carrier). 
REVOLVER— 

when  constitutes  baggage,  683,  n. 
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RIDING  ON  PLATFORM— 

when  contributory  negligence,  653,  653flf. 
RIFLE  — 

wlien  13  baggage,  683,  n. 
RIGHTS  OF  CARRIER  — 

to  action  for  injury  to  or  loss  of  goods,  425-438. 

to  insure  the  goods,  429. 

to  have  goods  insux'ed  for  his  benefit,  439a. 

to  sell  the  goods,  430-438. 

to  give  away  goods,  438a. 

to  know  character  of  goods  and  contents  of  package,  489. 

to  compensation,  443,  475. 
see  Compensation. 

to  a  lien,  476-494. 
see  Lien. 

RIOTERS  — 

not  public  enemies,  305. 

can-ier  may  stipulate  against  liability  for  losses  from,  348a 
RIOTS  — 

will  excuse  delay,  when,  834 
ROADS  — 

duty  of  railroad  companies  to  keep  in  repair,  534 

liability  for  defects  in,  525. 

habUity  for  unsound  rails,  switches,  etc.,  536. 

liability  for  injuries  caused  by  stranger,  537. 

liability  for  not  discovering  defects  in,  538. 

liability  for  not  making  improvements  in,  539,  530. 

duty  as  to  examination  of,  581,  533. 
ROBBERS  — 

who  are  within  contract  excluding  liability  for,  377. 
ROUND-TRIP  TICKETS  — 

must  be  used  according  to  conditions,  580&. 
ROUTE  — 

goods  must  be  carried  by  usual,  813. 

choice  of  when  option  open,  313,.  313a. 

agreed  upon  by  contract,  must  be  observed,  815  et  seq. 
SALE  — 

by  carrier,  480-438. 

when  conversion,  494. 
see  Common  Caeries. 
SEAT  — 

right  of  passenger  to,  before  surrendering  ticket,  609, 
SEAWORTHINESS  — 

of  vessel,  carrier  responsible  for  want  of,  393. 

act  of  God  no  excuse  if  carrier's  vessel  unseaworthy,  189. 
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SECOND-HAND  GOODS  — 

measure  of  damages  in  case  of  loss,  770b. 

SERVANT  — 

liability  of  carrier  for  assault  by  upon  passenger,  595-601. 

when  entitled  to  protection  as  a  passenger,  563. 

carrier  liable  in  exemplary  damages  for  wrongful  acts  of,  811-818. 

responsibility  of  carrier  for  character  of,  533. 

liability  for  their  negligence,  imprudence,  etc.,  584,  535. 

liability  for  employing  or  retaining  incompetent,  586. 
ratification  by  retaining,  586. 
SET-OFF  — 

right  of,  448. 
SEX— 

separation  of  passengers  for,  543. 
SHIP-OWNER  — 

common  carrier,  when,  65. 

not  when  vessel  hired  \mder-charter  party,  73. 
see  Common  Caeeieb. 

limitation  on  liabiUty  of,  by  statute,  324 
SHaTER(see  Consignor)  — 

of  dangerous  goods,  liability  of,  442. 

when  shipper  of  goods  may  recover  freight  paid  in  advance,  471. 

SICKNESS  — 

recovery  of  damages  for,  when  caused  by  carrier's  default^  809,  809a. 
effect  of,  when  aggravates  injury,  809e. 
SICK  PASSENGER  — 
care  to  be  shown,  670. 
assistance  must  be  furnished  to,  670. 
SLAVES  — 

laws  applicable  to  common  carriers  do  not  apply  to  carriage  of,  496. 
carrier  liable  for  want  of  care  in  transportation,  496. 
SLEDS  — 

proprietors  of,  are  common  carriers,  when,  59,  61. 
SLEEPING-CAR  — 

railroad  company  liable  for  assault  by  porter  of,  597. 
proprietors  of,  not  common  carriers  or  innkeepers,  617<i 
are  bound  to  use  reasonable  care,  617(i 
negligence  the  test  of  their  UabUity,  617e. 
limit  of  their  liability,  617d. 
duty  to  fm-nish  berth.  617i. 

passenger  can  occupy  only  the  berth  he  pays  for,  617j. 
duty  to  waken  passengers,  617fc. 
railroad  company  liable  to  passenger  in,  617A. 
SLEEPING  PASSENGER  — 
duty  to  waken,  6176,  617& 
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SNAG  — 

vessel  striking  upon,  whether  act  of  God,  175. 
see  Act  of  God. 
SNOW-STORM  — 

whether  act  of  God,  185c. 
see  Act  op  God. 

SOLDIERS- 

unruly  soldiers  not  pnbUc  enemies,  305. 

SPARK-CONSUMING  ENGINES  — 
duty  of  carrier  to  furnish,  394 

SPECIAL  CONTRACT  (see  Contract  ;  Limitation  of  Liabilitt  by  Con- 
tract). 

SPECIFIC  TERMS  (see  Construction  of  Contracts). 

SPECTATOR  — 

not  a  passenger,  557. 
SPEED  — 

when  rate  of,  negligence,  515e. 
STAGE-COACH  — 

projecting  arms  from,  when  negligence,  658a, 

proprietors,  when  common  carriers,  59. 
STAGE-OWNER  — 

common  carrier,  when,  59. 

not  usually  liable  as  common  carrier  for  goods  intrusted  to  him,  73'. 
see  Passenger  Carrier. 

STANDING  — 

in  cars,  when  contributoiy  negligence,  660,  660a. 
STARTING  —  SUDDEN- 

carrier  liable  for,  as  passenger  is  entering  vehicle,  608&. 
or  while  leaving  it,  613. 
STATION  AGENT  — 

implied  powers  of,  367-369. 

authority  to  agree  to  furnish  cars  on  certain  day,  3196. 

STATIONAL  FACILITIES  — 

duty  of  passenger  carrier  as  to,  516  et  seq. 
degree  of  care  required  as  to,  531a. 
STATIONS  (see  Passenger  Carrier)  — 

trains  must  be  stopped  at,  to  receive  passengers,  608a. 

rule  as  to  freight  trains,  608a. 

emergency  may  justify  different  course,  608a. 
trains  must  be  stopped  at,  to  let  passenger  alight,  613. 
arrival  at,  notice  must  be  given  of,  614. 
effect  of  calling  name  of,  as  ipvitation  to  alight,  616. 
duty  when  passenger  is  carried  past,  617. 

see  Stational  Facilities. 
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STATIONS  — con. 

regulations  for  admission  to,  532. 

cannot  make  unreasonable  discriminations,  533. 

persons  waiting  at,  when  passengers,  556  et  seq. 

STATUTE  OF  LIMITATIONS  — 

stipulation  for  shorter  time  to  bring  action  than  that  fixed  by,  359. 

STATUTES  — 

limitations  on  liabihty  of  carrier  by,  in  England,  330-334,  351. 
of  United  States,  respecting  passenger  carriers  by  water,  618-635. 
do  not  diminish  carrier's  responsibility  for  negligence,  636. 
evidence  of  strict  conformity  to,  affoi'ds  no  presumption  of  due  care, 

636. 
limiting  carrier's  liability,  334 

prescribing  form  of  contract  limiting  carrier's  liability,  243a. 
governing  liability  of  connecting  carriers,  149c,  149d. 
permitting  assignee  of  bill  of  lading  to  sue,  139. 
making  bills  of  lading  negotia,ble,  139a. 

STATUTORY  ACTIONS  — 

how  affect  common-law  remedies,  756&. 

for  causing  death,  see  Loed  Campbell's  Act. 
STATUTORY  PENALTY  — 

pleadings  in  action  for,  in  case  of  overcharge,  756a. 
STEAMBOATS  (see  Common  Carrier  ;  Passenger  Caeriee). 

STOCK-CAR  — 

riding  on,  is  contributory  negligence,  when,  654a. 
Stop  (see  Stopping  Place  ;  Stations  ;  Platform)  — 
duty  to  stop  at  stations  for  passengers,  608a. 

passenger  must  be  allowed  time  to  enter  vehicle  in  safety,  6086. 
carrier  must  stop  to  let  passengers  out  at  usual  place,  613. 

must  give  reasonable  time  for  that  purpose,  618. 
carrier  must  not  stop  for  passenger  to  alight  at  improper  place,  615. 
STOP  OVER  — 

right  of  passenger  to,  575. 
STOPPAGE  IN  TRANSITU  — 

when  right  of,  may  be  exercised,  409. 

exercise  of  right  by  vendor  excuses  non-delivery  by  carrier,  410. 
no  particular  form  or  mode  necessary  in  exercise  of  right,  410. 
I    act  or  declaration  of  vendor  or  agent  countermanding  delivery  all  that 
is  necessary,  410. 
usual  mode,  by  simple  notice  forbidding  delivery  to  vendee  or  requiring 

that  goods  shall  be  held  subject  to  vendor's  order,  410. 
vendor  may  resort  to  possessory  action  at  law  or  bill  in  equity,  410. 
notice  may  be  given  by  vendor  or  his  agent,  411. 
not  necessary  that  agent  has  special  authority  to  stop  goods,  411. 
general  authority,  or  for  purposes  of  consignmenli  suflScient,  411. 
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STOPPAGE  IN  TRANSITU  — COD. 

stoppage  by  stranger  without  any  authority  cannot  be  ratified  after 

goods  have  come  into  vendor's  possession,  411. 
notice  should  be  given  to  person  in  possession,  413. 
if  to  his  employer  or  agent,  under  ch'cumstances  to  afford  opportunity 

to  send  orders  to  pei-son  in  possession,  413. 
right  can  only  be  exercised  against  one  discovered  to  be  bankrupt  or  in- 
solvent after  sale,  413. 
insolvency  or  bankruptcy  must  be  evident,  413. 
what  is  sufficient  evidence  of,  413. 
right  of  stoppage  in  transitu  defeated  by  assignment  of  bill  of  lading 

when,  414. 
but  not  by  attachment  or  garnishment  by  creditors  of  consignee,  414a. 
efEect  of  attachment  by  vendor,  414&. 
actual  or  constructive  delivery  defeats  right,  416ci. 
necessary  to  exercise  of  right  that  goods  should  be  in  possession  of 

middleman,  415. 
not  necessary  that  they  should  be  in  possession  of  carrier,  qua  carrier,  415. 
sufficient  if  in  his  possession  as  warehouseman,  415. 
or  in  any  place  of  deposit  connected  with  transmission,  416. 
when  right  will  be  defeated  though  goods  have  not  come  into  actual 

possession  of  vendee,  417. 
transitus  completed  when  goods  delivered  at  consignee's  warehouse,  418. 
or  where  he  intends  them  to  remain  until  further  orders,  418. 
terminated  by  wrongful  refusal  of  carrier  to  deliver  to  consignee,  418. 
but  not  when  demand  of  consignee  unauthorized,  418. 
qucere,  whether  goods  in  actual  possession  of  vendee,  so  as  to  defeat 

right  of  stoppage  in  transitu,  when  he  receives  them  for  transporta- 
tion in  his  own  vehicle,  419. 
recovery  of  actual  possession  by  vendor  not  necessary  to  render  right  of 

stoppage  in  transitu  effectual,  480. 
after  notice  to  carrier,  vendor  constructively  in  possession,  430. 
upon  refusal  to  redeliver,  vendor  may  maintain  trover  against  carrier 

or  other  person  into  whose  possession  goods  have  come,  430. 
carrier  should  refuse  to  surrender  goods  if  vendee  solvent  when  right 

attempted  to  be  exercised,  431. 
carrier  acts  at  his  peril  in  either  case,  431.     ' 
not  necessary  that  insolvency  should  have  been  evidenced  by  overt  act 

before  right  attempted  to  be  exercised,  431. 
in  case  of  doubt,  carrier  may  resort  to  legal  proceedings  to  ascertain 

who  entitled  to  possession  of  goods,  433. 
lawful  stoppage  protects  carrier,  431. 

STOPPING  PLACE  (see  Stations)  — 

at  what  place  trains  may  stop,  608a,  613. 
carrier  not  required  to  stop  aU  trains  at  every  station,  580gr. 
passenger  must  ascertain  if  train  stops  at  his  station,  580^. 
how  he  may  ride  if  it  does  not,  580g,  580ft. 
cannot  require  train  to  stop  except  at  regular  stopping  places,  580g. 
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STOWAGE  — 

general  duty  as  to,  303e. 

implied  duty  of  master  of  seargoing  vessel  to  store  goods  in  hold,  304 

part  of  contract  when  bill  of  lading  silent  on  this  subject,  unless  usage  to 

store  elsewhere,  305. 
what  goods  should  be  stored  on  deck,  306. 
carrier's  liability  to  shipper  for  damage  to  goods  stored  in  hold  by  other 

goods,  307. 
whether  rule  applies  to  vessels  propelled  by  steam,  308. 
no  application  to  steamboats  on  rivers,  809. 
master  responsible  for  safe  stowage  under  deck,  136. 
upon  failure  to  perform  this  duty  and  sacrifice  of  goods  to  common 

safety,  .those  stowed  under  deck  do  not  contribute  to  loss,  136. 
may  be  authorized  to,  carry  on  deck  by  usage  of  trade  or  consent  of 

owner,  136. 
relying  on  latter,  should  be  careful  that  consent  is  so  expressed  as  to  be 

available  as  evidence,  136.  ^ 

evidence  that  shipper  saw  goods  stowed  on  deck  not  admissible  to  vary 

legal  import  of  bill  of  sale  silent  on  that  point,  137. 

STREET-CARS  — 

getting  on  or  off  while  in  motion,  6450. 

riding  on  platform  of,  653a. 

protruding  limbs  from,  658a. 

proprietors  are  common  carriers,  when,  59, 676. 
STRIKERS  — 

not  public  enemies,  305. 

carrier  may  stipulate  for  no  liabiUty  for  loss  by,  348c. 

when  carrier  liable  for  delay  caused  by,  834 
STRIKES  — 

will  excuse  delays,  when,  334 
SUBROGATION  — 

when  carrier  subrogated  to  owner's  claim,  487. 
SUCCEEDING  CARRIER  (see  Connecting  Capribes)i 
SUIT  (see  Action). 
SUNDAY  — 

carrier  liable  for  injury  ta  passenger  caused  by  his  negligence,  though 
contract  of  carriage  void  by  statute  because  made  on  Sunday,  563. 

delivery  of  goods  upon,  363. 

SURGEON  — 

whether  carrier  bound  tcC  furnish,  633,  n. 
SURGICAL  INSTRUMENTS  - 

when  constitute  baggage,  683. 
"  SWEATING  "  - 

is  a  perU  of  sea,  389,  n. 

loss  from,  may  be  excluded  by  contract,  288,  n. 
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SWINDLER— 

Habilitj^  of  carrier  for  delivery  to,  335-348a. 

SWITCHES  — 

liability  of  railroad  carrier  for  defective,  526. 

TELEGRAM  — 

will  not  justify  oflicer  151  seizing  goods  in  carrier's  possession,  399,  n. 

TELEGRAPH  COMPANIES  — 

whether  cwnamon  carriers  or  not,  81a. 

TELEGRAPH  MESSENGER  COMPANY  — 
not  a  comnuon  carrier,  81a,  n. 

TELEPHONE  <bOMPANlES  — 
whether  cc^mmon  carriers,  81a. 

TELESCOPE  — 

when  cor-istitutes  baggage,  683,  n. 

TEMPEST -J-  , 

loss  Iqr,  ^  whether  act  of  God,  see  Act  of  God. 

TENDER -- 

of  frf«ghti  imnecessary,  447. 

disoMiai-ges  lien,  493. 

efltect  of  tender  of  fare  after  ejection  begun,  591a. 

i-uuty  of  carrier  to  tender  back  fare  before  ejection,  5916. 

THEATRICAL  COSTUMES,  ETC.— 

,   noittaggage,  when,  682. 
BttEATRICAL  COMPANY  — 

damages  for  delay  in  transporting,  809. 
THEFT  — 

what  meant  by,  under  contract  of  exemption,  377o,  S776. 

not  a  peril  of  the  sea,  390. 
THIEVES  — 

who  included  under  contract  for  exemption,  377a,  3776. 

not  public  enemies,  305. 

carrier  may  stipulate  against  liability  from,  248(i 

loss  by,  not  a  peril  of  the  sea,  390. 
THOROGOOD  v.  BRYAN  — 

the  rule  of,  and  its  overthrow,  673-676. 
THROUGH  CARRIAGE  (see  Connecting  Caeriees), 
THROUGH  FREIGHT  (see  Connecting  Careieks). 
TICKET  OFFICE— 

duty  to  keep  open,  571. 

when  may  be  closed,  571,  n. 
TICKETS  — 

are  usually  required  of  passengers,  568. 

amount  to  contract,  when,  568. 

when  not,  contract  may  be  shown  by  parol,  590. 
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TICKETS  — con. 

must  be  sold  without  discrimination,  569a. 

passenger  may  be  required  to  purchase  before  ente|b>g  vehicle,  570. 

and  to  exhibit  to  gate-keeper,  570. 

may  be  expelled  for  failure,  570. 

may  be  required  to  pay  more  on  train,  571. 

but  opportunity  to  purchase  must  have  been  given,  671. 

passenger  must  not  be  in  default,  571. 
must  be  produced  when  called  for,  573. 

how  of  lost,  or  forgotten,  572. 
surrender  of,  may  be  required,  573,  574. 

but  passenger  may  require  a  check  or  receipt,  ii573,  574. 
continuous  trip  only  can  be  had  unless  contract  ofcherw-jse,  575. 

stop-over  privileges,  when  given,  575,  576. 
must  be  used  within  time  limited,  575,  576. 

how  limitations  construed,  576.. 
coupon  tickets,  how  to  be  used,  577-579.  » 

when  deemed  contract  for  through  carriage,  578,i579. 

continuity  of  trip  on,  577. 
parol  evidence  to  affect,  580. 

not  defeated  by  regulations  not  known  to  passenger,  580. 
passenger  is  bound  by  ticket  contract,  580a. 

identification  of  passenger  may  be  required,  580&. 

round-trip  tickets  on  special  conditions,  580b. 

detached  coupons  ijot  good,  580c. 

detached  by  accident,  580& 

transferable  unless  limited,  580d. 

trains  upon  which  it  may  be  used,  580e. 

can  go  only  in  direction  ticket  indicates,  580/. 

how;>when  train  does  not  stop  at  passenger's  destination,  S8O9. 

how,  when  passenger  is  given  wrong  ticket,  580ft,  580i 

how  governed  as  between  conductor  and  passenger,  58O7.  ■ 
remedy  of  passenger  who  is  not  carried  as  agreed,  580fc. 
instructions  as  to  use  of  ticket,  how  passenger  may  rely  upon^  S86i 
need  not  be  surrendered  till  seat  furnished,  609. 
TIME  — 

goods  mvist  be  delivered  within  reasonable  time,  338. 
in  published  schedule,  to  be  conformed" to,  604-606. 
for  presenting  claims  for  damages,  may  be  limited,  359. 

TIME  OF  TRANSPORTATION  — 

contract  as  to,  must  be  observed,  317  et  seq. 

what  will  excuse  breach,  318,  819a. 
when  not  agreed  upon,  must  be  reasonable  time,  838, 
what  is  reasonable,  329. 
what  will  excuse  delay,  331-886. 
TIME-TABLES  — 

duty  of  passenger  carriers  to  conform  to,  604 
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TOOLS  — 

when  are  baggage,  683. 

TOBT  — 

difference  in  damages  from  action  on  contract,  768&i 

TOW-BOAT—- 

owner  of  to  "'-boat  not  common  carrier,  79. 

TOYS  — 

wlien  constitoite  baggage,  681,  n. 

TRACKS  — 

crossing  of,  tc>  leaolx  trains,  when  negligence,  661a 

TRAINS- 

crawling  unde^r,  when  neligence,  6616. 

TRAMPS  — 

duty  of  carrj'sr  towards,  555. 

TRANSFER  COMFASY  — 

not  a  coni«ecting  carrier,  when,  157a. 
TRANSFER  OF  TICKET- 

may  be  -made  miless  ticket  specifies  otherwise,  680(1 
TRANSHIiPMENT  — 

wher-i  carriage  delayed,  463. 
TRANfVPORTATION  — 
L  Of  Goods  — 

general  nature  of  carrier's  duty  as  to,  291a  et  seq. 

carrier  must  furnish  facilities  for,  292-295d. 

must  accept  goods  for  transportation,  296. 

no  discriminations  or  preferences  must  be  shown  in,  301-3036. 

duty  as  to  stowage  for,  SQ/Sc  et  seq. 

must  carry  goods  in  usual  manner,  310,  312. 

must  observe  directions  of  shipper,  310  et  seq. 

must  carry  within  time  agreed  upon,  317  et  seq. 

otherwise  in  reasonable  time,  328  it  seq. 
what  will  excuse  delays,  331  et  seq. 
must  care  for  goods  during  transportation,  320  et  seq. 
failure  in,  damages  for,  774 
H  Op  Passenger— 

time  at  which  carrier  must  begin,  603. 

must  use  diligence  to  conform  to  time-tables,  604. 

effect  of  time-tables,  etc.,  as  contract,  605-607. 

carrier  liable  for  detention  of  passenger  when,  608. 

carrier  must  afford  opportunity  to  enter  vehicle  in  safety,«608b. 

vehicles  must  be  stopped  at  station  to  receive,  608a. 
carrier  must  afford  sufScient  accommodations,  609. 

what  will  excuse  failure,  610. 
must  allow  time  for  refreshments,  611, 
must  give  notice  of  departure,  611. 
must  carry  to  end  of  journey,  613. 
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TRANSPORTATION,  Of  Passengee  — con. 

must  give  time  to  alight  at  usual  stopping  place,  613s 

passenger  must  not  be  in  default,  613. 
must  give  notice  of  arrival  at  stations,  614 
must  not  invite  passenger  to  alight  at  improper  ti'ne  or  placi^  tW. 

effect  of  calling  name  of  station,  616. 
must  not  carry  passenger  past  the  platforms,  617. 
duty  to  help  passengers  to  alight,  617a. 
duty  to  furnish  necessary  instructions,  617c. 
duty  to  awaken  sleeping  passenger,  6176. 

TRESPASS  — 

or  trover,  damages  in,  by  carrier,  428. 

TRESPASSERS  — 

duty  of  carrier  to,  553,  555. 

passenger  by  mistake  on  wrong  train  is  not,  555a. 

TRICK— 

carrier's  lien  not  lost  if  goods  delivered  through,  481. 
see  Feaud. 

TRUCKS  — 

proprietors  of,  when  common  carriers,  59,  61. 

TRUSTEE  PROCESS  — 

upon  carrier,  effect  of,  403. 
TRUSTEES  — 

for  bond  holders,  are  common  carriers,  when,  67a. 

TURNPIKE  COMPANIES  — 

whether  common  carriers  or  not,  81c. 

UNNECESSARY  FORCE  (see  Ejection;  Damages)l 
USAGE  — 

how  affects  place  of  deUvery  to  carrier,  97. 

how  affects  duty  of  first  carrier  to  deliver  to  succeeding  carrier,  lOBh 

how  affects  right  to  deliver  goods  without  bill  of  lading,  133a. 

how  affect  right  to  change  consignment  of  goods,  137. 

as  affecting  mode  or  place  of  delivery,  375. 

affecting  deliveiy  by  express  companies,  381,  382. 
affecting  wharf  or  dock  at  which  delivery  is  made,  3666. 

terms  annexed  by,  to  bill  of  lading,  not  altered  by  parol,  1266. 

liability  of  private  carrier  for  hire  modified  by,  40. 

must  be  known  and  established,  40. 

as  affecting  liability  of  owner  when  goods  delivered  to  driver  of  coacji,  87. 

delivery  of  goods  may  be  at  place  and  in  mode  sanctioned  by,  90,  W,  90. 

as  affecting  stowage,  305-307. 

may  be  controlled  by  direction  of  owner  of  goods,  310. 

must  be  long  continued  and  well  underetood  to  excuse  delivery  of  goods 
to  other  pei'son  than  the  one  entitled  to  receive  them,  343. 

as  affecting  right  of  consignee  to  refuse  to  receive  goods  on  holidN^ 
when  labor  not  prohibited,  363, 
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USAGE— con. 

when  excusing  notice  to  consignee  of  arrival  of  goods,  366. 

when  preservimg  lien  of  carrier  after  delivery  of  goods,  474 

carrier  may  show  usage  at  port  of  delivery,  366, 
VALUE  — 

limitation  of,  in  case  of  loss,  349. 

fraudulent  concealment  as  to,  213-315, 

right  of  carrier  to  know,  349-256,  439. 

duty  of  shipper  to  disclose,  353. 

amount  of  that  may  be,carried  as  baggage,  681a. 

of  goods,  conclusiveness  of  receipt  as  to,  125-135C; 
VEHICLE  — 

carrier  may  provide  adequate  an  i  safe  vehicles,  392-2956. 

passenger  carrier's  liability  for,  does  not  depend  on  ownership  of,  515. 

duty  to  fui-nish  safe,  505-512. 

must  be  furnished  with  necessary  accommodaltions,  515d, 

duty  as  to  management  of,  515e. 

liabiUty  for  articles  brought  into,>l)y  passenger,  515ft 
VICE  (see  Live  Animals). 

VIS  MAJOR  (see  Act  of  God). 

VULGARITY  — 

ejection  of  passenger  for,  546. 
WAGONERS  — 

when  common  carriers,  59. 
WAITING-ROOMS  — 

passenger  carrier  must  furnish  comfortable,  516. 
WAIVER—  , 

of  Uen,  see  Lien. 
WAR  — 

dissolves  contract  of  affreightment,  when,  333. 

when  persons  engaged  in,  are  public  enemies,  306. 

declaration  of,  not  necessary  if  actual  hostihties  exist,  307. 

dissolves  contract  of  carriage,  310a. 

right  to  freight  when  contract  terminated  by,  460. 

WAREHOUSEMAN  — 

liability  of  carrier  for  wrong  deUvery  wliile  holding  as,  351-354. 
liability  of  carrier  as,  when  goods  refused  or  consignee  cannot  be  found, 

355,  356. 
liability  of  carrier  as,  while  holding  pursuant  to  his  lien,  488a. 
common  carrier,  when,  63,  63. 
common  cai^ier  becomes  hable  as,  when,  109, 110,  355,  356,  371, 378, 385, 

386,  392,  712. 
lien  of,  478. 

when  holding  goods  for  carrier,  488, 
conversion  by,  what  is,  488. 
69 
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WARRANTY  — 

of  quantity,  quality,  kind  or  value  of  goods,  when  deduced  from  bill  of 
lading,  135-135c. 
WATCH  — 

when  is  baggage,  682. 
WATER  CARRIERS  (see  Cakeiee  by  Watee). 
WATER-CLOSET-      ' 

duty  of  carrier  to  supply,  515d,  518,  n. 
WEARING  APPAREL  — 

when  constitutes  baggage,  695. 
WEIGHT  — 

conclusiveness  of  receipts  as  to  wei  jht  of  goods,  135-135ft 
"  WEIGHT  UNKNOWN  "  — 

effect  of  these  words  in  bill  of  lading,  135-135ft 
WHARF  — 

at  what  wharf  water  carrier  must  deliver,  366&. 

passenger  carrier  must  furnish  safe,  517. 
WHARFINGERS  — 

when  common  carriers,  63. 
WIND  — 

whether  loss  by  is  act  of  God,  177, 179, 180a,  1854 
see  Act  op  God. 
WINDOWS  — 

protruding  limbs  from^  when  contributory  negligence,  655-659. 
WRIT  (see  Legal  Peooess). 


